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EAStERN  DISTRICT  OP  PENNSTLVANIA,  TO  WIT: 

BE  IT  REMEMBERED,  that  on  the  twelfth  di^  of  Juiaaiy,  in  the 
fiftieth  jear  of  the  Independence  of  die  United  Stttes  of  America,  A.  D. 
1826, 

H.  C.  CARET  AND  I.  LEA, 

of  the  said  district  have  deposited  in  this  office  the  tide  of  a  book,  the  n^ 
whereof  they  claim  as  predictors,  in  the  words  following,  To  wit: 
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A  Practical  T^atiae  on  Bills  of  Exchange,  Checks  on  Bankers,  Promiasoiy  Notes, 
"  Bankers'  Cash  Notes,  and  Bank  Notes.  By  Joseph  Chitty,  Esq.  Barrister,  of  the 
"  Middle  Temple.  The  Sixth  American,  from  the  Sixth  London  Edition,  with  Notes 
"  of  all  the  Recent  Decisions  and  StaiOiies,  and  an  Appendix  of  Precedents.  To 
*'  which  are  added  the  Cases  decided  in  the  Courts  of  the  United  States  and  of  the  Se* 
▼era]  Sutes.    Bj  a  Gentleman  of  the  Pldlade4[>hia  Bar. 


cc 


In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "  An  Act  for  the 
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authors  and  proprieton  of  such  copies,  wing  the  times  therein  mentioned."  And  also  to 
the  act,  entitled,  "  An  Act  supplementary  to  an  Act,  entitled  «  An  Act  for  the  Encourage- 
ment of  Learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the  authors  and 
proprietors  of  such  copies  during  the  times  therein  mentioned,"  snd  extending  the  benefit* 
thereof  to  the  arts  of  designing,  engraving,  and  etching  historical  and  other  pnnts." 
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ADVERTISEMENT 


TO  THE 


SIXTH  EDITION. 


Considering  the  concise  form  of  bUls  of  exchange 
and  promissory  notes^  it  is  singular  that  the  law  relating  to 
them  has  of  late  become  more  complex  and  uncertain  than 
formerly.  Even  since  the  publication  of  the  fifth  edition  of 
this  work  in  A*  D.  1818^  a  great  number  of  decisions  have 
taken  place  upon  new  points^  and  important  alterations  have 
been  introduced  by  a  modern  statute.  The  insertion  of  these 
in  the  present  edition  in  the  type  of  the  last^  would  have  ren- 
dered it  inconveniently  bulky^  and  therefore  a  smaller  letter 
has  been  adopted.  There  is  scarcely  any  part  of  the  wprk  in 
wUch  some  new  decisions,  altering  the  antecedent  law,  have 
net  been  introduced.  Those  relating  to  special  aceeptancea, 
and  particularly  the  celebrated  case  in  the  House  of  Lords  of 
Uowe  V.  Toung9(a)  and  the  statute  1  &  2  Geo.  4.  c«  7.8,(a) 
regulating  acceptances,  are  fully  noticed.  The  result  of 
those  decisions,  and  that  enactment  are,  that  where  a  bill^ 
previous  to  the  1st  August^  1821,  has  been  accepted  payable 
at  a  banker's  or  particular  place,  the  same  is  a  qualified  ac- 
ceptance, and  it  must  be  averred  and  proved,  as  well  in  an 
action  against  the  acceptor,  as  against  the  drawer  and  in* 
dorsers,  that  it  was  presented  there  for  payment ;  though  the 


(«)  Rowe  V.  Young,  2  Brod«  if  Bing,  154.  See  a  useful  analysis  of,  and 
remarks  on  the  points  of  this  decision,  and  the  operation  of  the  statute 
1  4^  2  Geo.  4.  c  78,  by  Mr.  Halcomb. 
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n  ADVERTISEMENT* 

Beglect  to  present  on  the  precise  day  the  bill  fell  doe^  or 

to  give  notice  to  the  acceptor^  wonld  afford  no  defence  in  an 

action  against  him^  unless  he  can  show  that  he  has  really  sus* 

tained  loss  by  the  laches  of  the  holder,  (a)    Bat  the  accept- 

ance  of  a  bill  since  the  1st  August^  i821^  is  to  be  deemed  a 

general  acceptance  to  all  intents  and  purposes^  unless  the 

drawee  express  in  his  acceptance  that  he  accepted  the  bill 

^<  payable  at  a  banker's  house  or  other  place  only,  and  not 

€therwise  or  dsewKereV    And  since  that  day  no  acceptance 

of  an  inland  bill  is  to  be  safficient  to  charge  any  person  unless 

it  be  in  writing  on  the  bill^  or  one  of  its  parts  when  drawn  ia 

sets.(&) 

J.  OHITTT, 

Middle  Temple, 
19/  Janaary^  ISSf • 

(a)  Rhodes  v.  Oent,  Mich.  Term,  ISSl,  K.  B.  MS.  Parke  moved  for 
a  new  trial.  Action  drawer  against  acceptor,  accepted  before  the  1st 
August,  1821,  <<  payable,  when  dae,  at  Messrs*  P*  &  H.,  banken,''  pre^ 
tented  several  days  after  it  was  due  $  no  proof  by  defisadant  of  noasy  in 
hands  of  bankers,  nor  of  any  pn^udice  arisiDg  from  non-presentment  at 
precise  day.  Parke  contended,  upon  the  authority  of  Rowe  v.  Young, 
that  this  being  a  special  acceptance  when  due,  the  court  would  engraft 
the  condition  of  presenting  it  whm  due^  odierwise  he  might  be  obliged  to 
keep  money  in  his  banker's  hands  an  unlimited  time  i  bat  tbe  conrt  held 
ifaat  the  mere  omisaioa  to  present  the  bill  on  the  day  when  d«e  would  not 
diiduurgo  the  defendant,  it  not  being  proved  by  him  that  he  had  suataiaed 
any  prejudice.  But  the  court  added,  it  would  have  been  otherwise  if 
proof  had  been  adduced  by  defendant  of  actual  prejudice  from  the 
laches  of  the  holder.    (Since  reported  5  Bam.  ^  Aid.  344.) 

(ft)  1  &  2  Geo.  4.  c.  78.  8.  1  &  S. 


PREFACE. 


Considering  fhe  great  drcalation  of  bills  of  exchange 
and  piomiasory  notes  in  this  kingdom^  and  the  loss  to  which 
the  parties  are  subject^  if  they  neglect  to  observe  the  rule^ 
affecting  these  secnrities^  together  with  the  frequency  of  liti- 
g^ticm  respecting  them,  there  is  no  branch  of  the  Law  so  ini' 
portant  to  the  merchant^  as  well  as  the  lawyer,  as  that  re- 
lating to  these  instruments.  An  intimate  acquaintance  with 
the  cMMiercial  law  in  tUs  respect,  is  particularly  essential 
to  the  trader,  who  too  frequently,  for  want  of  being  snflkiently 
apprized  of  the  rules  affecting  bills,  &c  loses  the  benefit  of 
the  security  in  his  hands.  It  is  also  of  the  greatest  impor* 
tance  to  every  professional  man,  because  more  ready  and  im- 
mediate advice  is  required  from  him  in  regard  to  bills  and 
notes,  than  on  almost  any  other  point ;  and  the  pleader  in 
particnlar  is  called  upon,  for  the  utmost  expedition  in  advising 
and  framing  the  legal  proceedings.  These  considerations 
have  induced  the  author  to  offer  the  following  work  to  the 
public. 

In  order  to  facilitate  reference  to  the  particular  parts  of 
the  treatise,  it  has  been  considered  expedient,  in  addition  to 
fhe  General  Index  at  the  end  of  the  work,  here  to  give  an 
Analytical  Statement  of  the  Contents. 

The  general  divbion  of  the  Work  is  into  two  Farts.  In 
the  fir$t,  is  considered  the  Righty  which  may  be  acquired  by 
a  bill  of  exchange,  check,  or  promissory  note ;  and  in  the 
^eeoniy  the  Bemeiies  to  enforce  payment  of  them. 


Tin  PRBFACE. 

The  First  Part  is  divided  into  eight  ekapters.  In  thcr 
first  chapter^  the  author  has  considered  it  useful^  as  tending 
to  elucidate  the  peculiar  properties  of  bills  of  exchange^  (viz. 
their  assignable  quality,  and  that  of  their  being  prima  fiieie 
valid,  without  proof  of  their  being  founded  on  any  consider- 
ation,) concisely  to  state  the  doctrine  relating  to  the  assign- 
ment of  choses  in  ticHon^  and  the  nesessity  in  general,  for  a 
contract,  not  under  seal,  being  founded  on  a  sufficient  consi* 
deration ;  and  he  has  then  proceeded  shortly  to  state  the  his- 
tory, general  nature,  and  use  of  foreign  and  inland  bills,  and 
of  checks  or  drafts  on  bankers ;  the  resemblance  between 
bills,  checks,  and  promissory  notes,  and  how  far  the  law^ 
relating  to  each,  is  applicable  to  the  other ;  postponing  the 
consideration  of  promissory  notes  to  the  seventh  chapter. 

In  the  second  chapter,  the  parties  to  a  bill,  &c.  are  stated ; 
and  first,  is  considered  the  capacity  of  the  parties,  or  who 
may  be  concerned  in  making,  or^  negotiating  a  bill  of  ex^ 
change ;  and  in  particular,  how  far  a  corporation,  an  infant^ 
or  a  married  woman,  may  be  party  thereto,  and  the  effect  of 
their  incompetency,  as  to  the  liability  of  other  parties  to  the 
bilk  And  secondly,  the  number  and  description  of  the  parties^ 
as  drawer,  drawee,  acceptor^  payee,  indorser,  indorsee,  holder^ 
and  acceptor,  or  party  paying  supra  protest;  and  the  mode 
of  becoming  a  party,  as  by  agent^  and  who  may  be  such,  and 
how  far  be  may  bind  his  principal,  or  by  the  act  of  a  partner 
and  bow  far  partners  may  bind  each  other. 

In  the  ihird  chapter  the  form  in  general,  and  the  most  es- 
sential requisites  of  bills,  ^c.  are  first  stated ;  as  that  they 
be  payable  at  all  events,  not  dependent  on  any  contingency, 
nor  payable  out  of  a  particular  fund  ;  and  that  they  be  for  the 
.  payment  of  money  only,  and  not  for  the  payment  of  money 
and  the  performance  of  some  other  act,  nor  in  the  alternative. 
These  important  points  are  fully  considered,  and  the  author- 
ities are  staled  in  the  notes.  The  rules  relating  to  the  for« 
mation  of  bills  of  exchange,  &c.  and  their  more  particular 
requisites,  are  next  considered  in  their  natural  order,  with 
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refereace  to  tbe  parts  of  a  foreign  and  inland  bill^  and  check  ; 
the  fornifi  pf  which  are  for  that  purpose  introdnced.  And  1st, 
The  proper  stamp,  and  the  conseqaences  of  a  mistake  are 
considered.  2dly,  The  superscription  of  the  place  where 
the  bill  is  made*  3dly,  The  date.  4thly,  The  superscript 
tioQ  of  the  sum  to  be  paid.  5thly>  the  insertion  of  the  time 
of  payment*  6thly,  The  request  to  pay.  '  7thly,  and  Sthly, 
The  dances  to  be  inserted  inTor^n  bills,  drawn  in  several 
pacts.  9lUy,  The  person  to  whom  payable,  and  of  fictitious 
payees.  lOthly,  The  insertion  of  the  words,  '^  or  order,  or 
bearer.'^  llthly.  The  sum  to  be  paid,  l^tbly,  of  the  words 
<^  value  received/^ 

Under  the  last  head,  it  has  been  considered  expedient  fully 
to  consider  the  points,  j/irsf,  as  to  the  want  or  insufficiency  of  a  ' 
consideration,  and  when  it  may  constitute  a  defence  to  an  ac- 
tion on  a  bill,  &c.  and  secondly ,  are  stated  the  leading  deci* 
sions,  as  to  the  different  descriptions  of  illegality  of  the  con- 
sideration, or  of  the  contract,  and  how  far  they  may  invalidate 
a  bill,  &c. ;  and  thirdly,  is  shown  what  interest,  &c.  may  be 
taken  on  discounting  a  bill. 

Then  are  considered,  ISthly,  The  insertion  of  the  direc- 
tion to  place  it  td  account.  I4thly,  Of  the  words,  ^^  per  ad- 
vice, &c."  15thly,  The  subscription  of  the  drawer's  name, 
16thly,  The  address  to  the  drawee.  And  ITthly  and  ISthly, 
Tbe  place  where  payment  is  to  be  made. 

The  nles^  which  govern  in  the  construing^  and  giving  ef- 
fect to  billp,  kc. ;  tbe  delivery  of  the  bill  to  the  payee,  and 
eflEbct  thereof,  and  in  general  of  the  receipt  of  a  bill,  &c.  on 
account  of  a  pre-eixisting  debt,  and  the  consequences  of  the 
alteration  of  a  bill,  &c.,  and  the  liability  of  tbe  drawer,  are 
considered  in  the  latter  part  of  this  chapter. 

« 

la  the  ,^mrtik  chapter,  the  indors^nent,  transfer,  and  loss  of 
biU8>,  4r^.  are  consadiered .  And  1  st,  W  lia t  bills  are  transferra* 
ble».    2dly,.  Who  may  transfer  a  bill,  and  to  whom  it  may  be 

Chitty  o.v  Bills.  2 
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transferred.  Sdly,  the  time  when  the  tranfer  may  be  made^ 
whether  before  the  bill  is  complete^  or  after  it  is  djie^  or  after 
payment.  4thlyy  The  manner  in  which  a  transfer  may  be 
made^  either  by  an  indorsement  in  blanks  in  fall^  or  restric- 
tive^ or  by  delivery.  5thly«  the  nature  of  the  transfer^  the 
right  which  it  vests  in  the  indorsee^  &c.  and  the  liability  of 
the  party  assigning,  whether  by  indorsement  or  delivery. 
And  lastly,  are  stated  the  consequences  of  the  loss  of  a  bill, 
&c.  and  what  conduct  the  holder  should  thereupon  pursue, 
and  whether  he  can  sue  the  parties  thereto  at  law,  without 
producing  the  bill. 

The  fifth  chapter  contains  five  Sections.  In  section  i.  the 
presentment  of  a  bill  for  acceptance ;  in  section  ii.  the  nature 
of  Acceptances ;  in  section  iii.  non-acceptance,  and  Uie  con- 
duct which  the  holder  should  thereupon  pursue ;  in  section 
IV.  protest  for  better  security ;  and  in  section  v,  acceptances 
swpra  protest  ace  considered. 

Section  I. — When  a  presentment  for  acceptance  is  necesr 
sary,  at  what  time  it  should  be  made,  and  the  mode  of  ma- 
king it. 

Section  II. — 1st.  By  whom  an  acceptance*  may  be  made. 
2dly,  At  what  time  it  may  be  made,  and  here  some  recent' 
and  very  important  decisions  are  collected  showing  that  an  ac- 
ceptance cannot  be  made  before  a  bill  is  drawn.  3dly,  The 
form  and  effect  of  the  different  acceptances,  whether  in  wri- 
ting, or  verbal,  or  absolute,  conditional,  partial  or  varying ; 
and  what  amounts  to  an  acceptance.  4thly,  The  liability  of 
the  acceptor,  how  far  an  acceptance  is  revocable,  and  how  the 
acceptor's  liability  may  be  released  or  discharged.  Sthly, 
The  liability  of  a  party  promising  to  pay  a  bill. 

Section  III. — ^Non- acceptance,  and  the  conduct  which  the 
holder  must  thereupon  pursue.  1st,  When  notice  of  non- 
acceptance  is  necessary ;  and  when  the  want  of  it  is  excusa- 
ble.   2d1y,  Of  the  protest  for  non-acceptance  and  of  notice. 
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and  how  it  should  be  givea.  Sdly^  The  time  when  the  pro- 
test must  be  madc^  and  the  notice  given.  4thly9  By  whom 
notice  must  be  given.  5lhly,  To  whom  it  moat  be  given. 
6th1y^  Of  the  liability  of  the  parties  to  a  bill  on  the  dishonour 
of  it  by  the  drawee.  7thly,  How  the  consequences  of  ne- 
glect to  give  notice  may  be  waived. 

Section  IV. — Contains  the  points  illative  to  the  protest  for 
httttr  security. 

In  Section  V. — ^The  nature  of  an  acceptance  supra  protest 
is  considered^  and  firsts  by  whom  it  may  be  made ;  secondltfj 
the  mode  of  making  it ;  thirdly,  the  liability  of  such  acceptor  ; 
and  lastltff  the  nature  of  \m  right  against  the  parlies  for 
whose  honour  he  accepted  the  bill. 

The  sixth  chapter  contains  four  section;?.  In  section  firsts 
presentment  of  a  bill^  &c.  for  payment ;  in  section  second^ 
payment ;  in  section  third,  the  conduct  to  be  pursued  on  non- 
payment ;  and  in  section  fourthy  payment  supra  protest  are 
considered. 

SecT.  I.  Presentment  for  payment ;  jlr^f^  when  it  is  ne- 
cessary, and  when  the  neglect  is  excusable ;  secondly,  by  and 
4o  whom,  and  where,  the  presentment  should  be  made ;  thirdly, 
the  time  when  a  bill,  check,  or  note,  should  be  presented  far 
payment,  and  herein  in  general  of  the  mode  of  computing 
the  time  when  a  bill,  &c.  is  due ;  of  new  and  old  style,  or 
days  of  grace,  of  usances,  of  lunar  and  calendar  months,  of 
bills  payable  at  sight,  when  due,  when  checks,  bills,  &c.  pay- 
able on  demtind,  or  generally,  should  be  presented  for  pay- 
ment; and  of  the  time  of  the  day  when  the  presentment 
should  be  made,  and  of  leaving  the  bill  on  presentment  for 
payment. 

Sect.  II.  Of  payment ;  first,  by  and  to  whom  it  may  be 
made,  and  the  consequences  of  the  payment  to  a  party  having 
no  interest  in  the  bill,  or  to  or  by  a  bankrupt ;  secondly,  within 
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what  time  payment  must  be  made ;  ihirilyj  how  it  should  be 
made^  and  hereia  of  payment  by  remittance  of  a  bill^  or  by 
draft,  and  of  giving  up  tlie  bill  to  the  acceptor,  of  the  effect 
of  giving  time  to  the  acceptor  or  prior  iadorser,  aad  of  re^^ 
ceiving  part  payment  from  such  parties,  of  the  couseqoepces 
of  proving  under  a  commission,  and  of  compounding  with 
the  acceptor ;  fourthly^  of  the  receipt  for  payment ;  ffthly^  of 
the  effect  of  payment,  &c.  and  how  far  money  paid  by  mis* 
take  may  be  recovered  back. 

Bkct.  hi.  Of  the  conduct  which  the  holder  should  pur* 
sue  on  non-payment,  which  is  io  general  governed  by  the 
same  rules>  as  in  the  case  of  non-acceptance  ;  and  Jir9t  when 
notice  of  non-payment  is  necessary  ;  secondly^  the  form  and 
mode  of  giving  notice,  by  protest  in  the  case  of  a  foreign  biU^ 
and  sometimes  of  an  inland  bill,  and  by  notice  of  noQ*pay* 
ment  in  all  cases ;  thirdly ^  the  time  when  protest  most  be  made 
and  notice  given,  and  here  some  very  important  recent  deci- 
sions are  stated  relating  to  the  time  when  notice  of  non-pay- 
ment is  to  be  given,  and  whether  the  reasonableness  thereof 
be  a  question  of  law,  or  of  fact ;  fourthly,  by  whom  notice 
of  non-payment  must  be  given ;  fifthly,  to  whom ;  sixthly,  the 
liability  of  the  different  parties  thereupon;  seventhly,  how 
the  consequences  of  the  neglect  to  give  notice  may  be  waived 
or  done  away;  eighthly^  of  the  effect  of  giving  time,  or  re* 
ceiving  part,  and  of  compounding. 

Sect.  IY.  Of  payment  supra  protest  for  the  honour  of 
the  drawer,  and  indorsers,  and  of  the  right  of  the  party  ma* 
king  such  payment. 

In  the  seventh  chapter  of  the  present  edition,  checks  on 
bankers  are  separately  considered. 

In  the  eighth  chapter,  the  points  relating  to  promissory 
notes,  bankers'  notes,  and  Bank  of  England  notes  are  con- 
sidered ;  and  first,  the  Origin  and  nature  of  promtssary  itotov, 
the  effect  given  to  them  by  the  3d  and  4th  Afin.  c.  9.,  their 


PREFACE.  3U11 

resembUnce  to  bills  of  exchange^  and  how  far  the  rules  ap- 
plicable, to  the  one  affect  the  other.  The  form  and  requisites 
of  these  notes^  are  governed  in  general  by  the  same  rules  as 
those  affiBcting  bills^  the  stamps  thereon,  and  the  transfer 
thereof.  SeconHjfj  bankers^  cash  notes  are  considered,  and 
the  stamps  thereon,  and  transfer  thereof ;  and  tastily  the  na- 
ture of  Bank  notes,  and  the  various  points  relating  thereto. 


The  Sbcono  Part  relates  to  the  remedies  or  modes  of  in- 
forcing  payment  of  a  bill,  note,  &c.  and  is  divided  into  seven 
chapters. 

In  the  first  chapter  is  stated  by,  and  against,  whom  an  ac- 
tion of  assumpsit  may  be  supported. 

« 

In  the  second  chapter,  the  requisites  of  the  affidavit  to  hold 
to  bail,  and  the  arrest  for  a  debt  due  on  a  bill,  &c.''the  nature 
and  parts  of  a  declaration  on  a  bill,  &c.  and  the  common 
counts  applicable  to  the  consideration  thereof,  and  what  are 
proper  to  be  inserted,  are  considered ;  and  in  this  chapter,  as 
well  as  in  the  Appendix  of  precedents,  with  the  Notes,  the 
author  has  endeavoured  to  state  all  the  points  relating  to  the 
declaration. 

The  third  chapter  relates  to  the  staying  of  proceedings  on 
paymeat  of  debt  and  costs,,  to  judgment  by  default,  reference 
to  the  master  to  compute  principal  and  interest  due  on  the 
bill,  &C.  the  writ  of  inquiry,  and  the  defences  and  pleas  in 
an  action  on  a  bill. 

In  the  fourth  chapter,  the  evidence  in  an  action  on  a  bill, 
&e.  is  fully  considered.  And  first,  what  facts  the  plaintiff 
must  prove,  and  first,  the  making  of  the  bill,  &c. :  secondly, 
that  the  defendant  became  party  thereto,  as  acceptor,  drawer 
or  indorser;  thirdly,  the  plaintiff  ^s  interest  in  the  bill,  as 
payee^  bearer^  indorsee  or  acceptor  supra  protest  /  fourthly, 
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the  breach  of  the  defendant's  contract^  as  the  default  of  ac- 
ceptance  or  payment. ' 

Secondly.  The  mode  of  proving  these  facts,  and  first,  of 
the  mode  of  proving  the  bill ;  secondly ,  how  the  defendant 
became  party  thereto;  thirdly^  the  plaintiff's  interest,  and 
loBtly,  the  non-acceptance  or  non-payment,  and  notice  thereof 
to  the  defendant,  and  in  general  of  the  competency  of  trtf- 
nesses.  The  evidence  to  be  adduced  by  the  defendant  is 
also  considered. 

In  the  fifth  chapter,  the  verdict  and  damages  in  an  action 
on  a  bill,  &c.  are  considered,  and  firsts  how  much  of  the 
sum  payable  by  the  bill,  &c.  is  recoverable  when  the  defen- 
dant has  not  had  value  for  the  whole  amount,  or  when  the 
bill,  ^c.  is  payable  by  instalments ;  secondly,  what  interest ; 
thirdly,  what  expenses,  re-exchange,  provision,  ^c.  are  re- 
coverable. 

The  sixth  chapter  relates  to  the  action  of  debt,  on  a  bill^ 
4fc.  and  when  sustainable. 

In  the  seventh  chapter  the  whole  law  relative  to  the  effect 
of  bankruptcy  on  the  holder  of  a  bill,  ^c.  is  fully  considered. 

In  the  Appendix  are  to  be  found  a  few  of  the  forms  of 
such  affidavits,  declarations  on  promissory  notes,  checks  on 
bankers,  and  on  inland  and  foreign  bills,  as  usually  occur 
in  practice.  Other  forms  will  be  found  in  the  third  volnme 
of  the  Treatise  on  Pleading.  The  forms  of  notices  and  of 
judgments  on  bills,  ^c.  on  a  reference  to  the  master  to  com- 
pute principal  and  interest,  a  list  of  notaries'  fees,  the  sta- 
tutes relating  to  bills  of  exchange  and  promissory  notes  in 
general,  and  those  relating  to  small  bills  and  notes,  and  the 
stamps  on  bills  and  notes,  ^c.  and  relating  to  usury,  and  an 
interest  table,  are  also  inserted. 

Considering  the  comparative  simplicity  of  declarations  on 
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bills  of  exchange  and  promissory  notes^  and  the  numberless 
actions  upon  these  securities,  they  are  very  often  incorrect^ 
and  Donsuits  frequently  occur,  either  from  the  insertion  of 
unnecessary  allegations,  or  from  the  omission  of  second  counts^ 
which  it  may  be  expedient  to  insert ;  therefore,  in  this  edition^ 
the  appendix  of  forms  has  been  considerably  enlarged,  and 
notes  to  each  part  are  given,  pointing  out  what  allegations  are 
necessary  or  advisable,  together  with  the  cases  in  which  it 
may  be  proper  to  insert  more  than  one  count  on  each  bill^  ^c. 


TxMPLE, 
Jmuary^  l§t,  10S2. 
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PABT  FIRST. 

THE  RIGHT  AC<triR£0  BY  BUJiS,  &C. 


CHAPTER  I. 

THE    OENEBAL  NATURE,  UTILITY,    AND  HISTORY   OF 

BILLS  OF  EXCHANGE,  &c. 

A  BILL  of  EXCHANGE  is  defined  by  Mr.  Justice  Blackstone  to  Definition : 
be  an  open  letter  of  reauest,  or  an  order  from  one  person  to  another,  p^®"^  °*J 
desiring  him  to  pay,  on  liis  account,  a  sum  of  money  therein  mentioned,  y|[^|^^ 
to  a  third  person.*"  It  is  conse(|uently  an  assignment  to  a  third  person 
of  a  debt  due  to  the  person  drawing  the  bill,  from  the  person  upon  whom 
it  is  drawn.  In  other  contracts  and  securities  there  are  generally  only 
two  parties,  or  at  most  a  thinl  as  a  guarantee ;  wliereas,  on  account  of 
the  assignable  quality  of  a  bill  of  exchange,  there  may  be,  and  usually 
are,  many  more  parties,  severally  liable  for  the  performance  of  ^e  con- 
tract, "fhe  person  who  makes  or  draws  the  bill  is  termed  the  drawer^ 
he  to  whom  it  is  addressed  is,  before  acceptance,  called  the  drawee^  and 
afterwanis,  the  acceptor,  the  person  in  whose  favour  it  is  drawn  is  term« 
ed  the  payee,  and  when  he  indorses  the  bill,  the  indorser;  and  the  per- 
b-m  to  whom  he  transfers  it  is  called  the  indorsee,  or  holder.^  Though 
litis  security  is  entitled  to  peculiar  privileges,  yet  it  is  to  be  considered 
as  a  simple  contract  debt  in  the  course  of  administration,  which  an  ex- 
cutor  or  administrator  cannot  discharge  until  after  satisfying  debts  by 
bfind,  without  being  guilty  of  a  devastavit.  And  for  the  same  reason  a 
bill  of  exchange  is  considered  as  following  the  person  of  the  debtor,  and 
as  bona  notabilia  where  he  resides  at  the  time  of  the  creditor's  death, 
whereas  a  b<^nd,  or  other  specialty,  is  bona  notabilia,  wherever  it  may  A 
be  at  the  time  of  such  death. «    And  diough  a  bond  or  bank  note  may 

'2  Bla,  Com.  466.    Gibson  9.  Minet,  1  3  SaUc   70  and  164.      Comb.'  392.  8.  CJ 

Heii.  Bla.  586.     Stock  v.  Mawson,  1  Boa.  Bac.  Abr.  tit   Executors,  E.   2.      Com. 

U  PoL  291.     Walwyo  v.  St  Qointin,  1  Dig    Administrator,  B.  4.     The  case  of 

Bos.  &  Pot  654.    Selw.  Ni.  Pri.  4th  ed.  Yeomans  v.    Braddiaw,   as  reported    in 

2^3.    Bay],  on  Bills,  3d  ed.  1.    Rex  v,  Carth.  373,  was  an  aoiion  on  a  biU  of  ex 

Box,  6  Taunt  324.  change,   broueht  by  fhe  plaintiff,  as  ad* 

''Bayl.  2.  ministratrix  of  bar  lata» husband,  agajn^t 

'Yeomaaa  r.   Bradsbtw*  Canb.  370t  Ihe  drawer;  tlM  bill  wm  drawn  in  Londea* 
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C^enerajbe  delivered  in  prospect  of  death,  and  be  a  good  donation  mortis  ctnisd, 
uSSr     ^*^^*  ^^  exchange,  promissory  notes,  and  checks  on  bankers,  seem  in- 
T^     capable  of  being  the  objects  of  such  donation.'     A  biH  of  exchange 
V     *lso  being  merely  a  simple  contract,  it  is  aifected  by  the  statute  of  limi- 
Y    tations,  and  must  be  sued  for  within  sir  years  after  it  is  paj^able.*  And  '^ 
^   being  a  chose  in  action^  and  a  mere  security  for  a  debt,  it  is  not  to  be 
considered  as  goods  and  chattels,  and  it  therefore  does  not  pass  by  a 
bequest  of  all  the  testator's  «<  property"  in  a  particular  house,  tiiough 
bank  notes  would  have  passed,  tney  being  quasi  cash  ;'  and  upon  the  same 
^  principle,  a  bank  note  or  bill  cannot  be  taken  in  execution,  or  as  a  dis- 

tress ror  rent.«  And  the  accepting  of  a  bill  or  note,  in  satisfaction  of 
a  specialty  debt  or  demand  for  rent,  at  most  only  suspends  the  remedy 
on  the  former  security,  and  does  not  entirely  defeat  it^ 

A  bill  of  exchange  is  a  security  originally  invented  amongst  merchants 
in  different  countries  for  the  more  easy  and  safe  remittance  of  money 
from  the  one  to  the  other,  and  has  sinc^  been  extended  to  commercial, 
transactions  in  this  kingdom.^  The  instance  put  by  Mr.  Justice  Black- 
atone  of  the  uUlity  of  the  instrument,  is  this,  ^<  If  A.  live  in  Jamaica, 
and  owe  B.  who  lives  in  England,  J81000.  now  if  C.  be  going  from 
England  to  Jamaica,  he  may  advance  B.  this  J81000.  and  take  a  bill  of 
excnange,  drawn  by  B.  in  England  upon  A.  in  Jamacia,  and  receive  it 
when  he  comes  thither :  thus,  B.  receives  his  debt  at  any  distance  of 
place*  by  transferring  it  to  C,  who  carries  over  his  money  in  P&per 
credit,  without  the  risk  of  robbery  or  loss."  In  the  origin  of  bills  of 
exchange,  it  is  probable  that  their  principal  utility  was  the  safe  transfer 
of  property  from  one  place  to  anodier,  out  since  the  great  increase  of 
commerce,  they  have  become  the  signs  of  valuable  property,  and  equi- 

The  defendant  craved  oyer  of  the  letters  his   'will,   and   that,  with  re^rd   to  the 

of  administration,  which  were  granted  by  other  note  for  lOO/l,  which  was  not  pay- 

the  Bishop  of  Durham.    Upon  demurrer,  able  to  bearer,  that  was  merely  a  eh^fse  in 

it  was  insisted,  that  a  bSU  of  exchange  action,  and  consequently  eould  not  pass 

was  only  a  simple  contract  debt,  and  so  by  a  delivery  thereoC    Per  Master  of  the 

followed  tlie  person  of  the  debtor,  where-  Rolls,  the  gift  of  the  6002.,  contained  in 

ever  he  might  be,   and  that  the  right  of  the  bank  notes,  was  a  donatio  eaus^  mor^ 

granting   administration   belonged  to  the  tis,  which  operates  as  such,  though  made 

ordinary  of  the  place  where  the  debtor  to  a  wife,  for  it  is  in  nature  of  a  legacy, 

was  at  the  time  of  the  death  of  the  i»-  though  it  need  not  be  proved  in  the  spiri- 

testate,   and  that  the  administration  was  tual  court  as  part  of  the  testator's  will.  But  ^ 

void,   and   of   which  opinion   were    the  as  to  the  note  for  100/.,  which  was  merely   I 

court,  and  gave  judgment  for  the  defen-  a  choae  in  action^  and  must  still  be  sued  in   I 

dant ;  and  see  ^e  judgment  of  Holt,  C.  J.  the  name  c^  die  exeentoni,  that  cannot  * 

in  the  same  cane,  3  Sidk.  70.  take  effect  as  a  donatio  eausd  mor^^inas-  \ 

*  Miller  v.  Miller,  3  P.  W.  856.    Ward  much  as  no  property  could  pass  Uierein     \ 

"     V.  Turner,  2  Ves.  sen.  442.    Tate  e.  Hil-  by  the  delivery.    See  also  Ward  o.  Tur-  -■• 

bert,  2  Ves.  jun.  111.   Lawson  v.  Lawson,  ner,  2  Ves.  nen.  442.  and  Tate  e.  Hilbert, 

1  P.  W.  441.     1  R<^er  on  Leg.  2d  ed.  3.  2  Yes.  jun.  120,  in  which  it  was  held,  that 

Toller   Executors,  8d  ed.  234,  5,  where  a  check  on  a  banker,  delivered  by  J.  S.  on 

see  the  exceptions.    Miller  o.  Miller,  3  P.  his  death4)ed,  did  not  take  effect  as  a  do^ 

W.  356.      A  person,  after  having  made  natio  causd  mortis.  But  see  1  P.  W.  441, 

his   will   snd   about  an   hour  before  his  and  Toller's  Law  of  Executors,  3d  ed. 

death,  delivered  to    his  wife  two  bank  284,  5. 

notes  for  800/.  each,   and   another    note         '  Renew  v.  Axton,  Cartfa.  3. 
*^'       for  100/.  (not  being  a  cash  note,  or  pay-         '^Flemming  v.   Brook,  1  Sch.   k.  Lef. 

able  to  bearer,)  adding,  that  he  had  not  318.    Stewart  e.  Marquia  of  Bute,  11  Ves. 

sufficiently  provided  for  her.     On  a  bill  662. 

filed  in  the  name  of  the  infant  son,  being         s  Francis  v.  Nash,  Caa.  Temp.  Hardw. 

the  residuaiy  legatee,  against  the  widow  53.    Knight  o.  Criddle,  9  East,  48 . 
and  executors,  for  an  account  of  the  tes-        ^  Curtis  9.  Rush,  2  Ves.  k,  Bea.  446. 

tator's  personal  estate,  it  was  insisted,  that  Drake  0.  Mitchell,  3  East,  251.    Harris  r. 

tie  600/.  was  in  ^payment  of  a  legacy  Sbipway,  Bui.  N.  P.  182« 

giTeahcr  by  the  Uartatoc  iaft  cocficil  to       <  2  Bit  Con.  466^  7. 
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Valeat  to  specie,  enlarging  the  capital  stock  of  wealth  ia  circulatioQ,  General 
and  tiiereby  facilitating  and  increa^ng  the  trade  and  commerce  of  the  I^^V^r^  ^^^ 
countrj.''  The  trader  whose  capital  may  not  be  sufficient  to  enable  *  *^^' 
hiia  to  wj  readr  money  for  the  commodity  which  he  purchases,  on  ac- 
count 01  his  not  naving  the  means  of  immediately  obtaiaing  payment  of 
the  debts  due  to  him  from  others,  and  who  miglit  find  a  dimculty  on  his 
own  indiTidual  security,  to  purchase  goods,  or  obtain  money  for  the^ 
purposes  of  his  trade,  by  drawing  a  bill  on  one  of  his  debtors  payable 
at  a  fatare  period,  may  obtain  the  goods  on  money  on  the  credit  of'^such 
tuU  ;  the  Tender  of  the  goods,  to  whom  the  bill  is  handed  as  a  security, 
may  also,  in  .his  turn,  ootain  goods  or  money,  in  the  way  of  his  trade, 
on  the  credit  of  the  bill,  and  the  bill  may  have  the  same  effect  in  diflfer- 
ent  person's  hands,  to  whom  it  may  be  transferred  by  indorsement  or 
othenvise.  This  security  is  preferable  to  many  others  of  a  more  formal 
nature,  for  each  of  the  parties  to  a  bill,  by  simply  writing  his  name  upon 
it,  either  as  drawer,  acceptor,  pf  indorser,  guarantees  the  due  payment 
of  it  at  maturity,  and  the  consideration  in  respect  of  which  he  became 
a  pafly  to  it  can  be  rarely  inquired  into  ;  wheretfs,  in  the  case  of  a  for- 
mal guarantee,  the  Statute  against  Frauds^  requires  the  consideration 
to  be  expressed,  and  other  matters  of  form,  which  frequently  render  an 
intendea  guarantee  wholly  inoperative."  So  with  respect  to  interest,  it 
is  a  better  security  than  a  bond,  for  when  the  principal  and  interest  in 
a  bond  equal,  the  amount  of  the  penalty,  the  interest  must  thenceforth 
cease,  for  the  obligor  in  a  bond  is  not  answerable  in  the  whole  beyond 
the  amount  of  the  penalty."  From  the . circumstance  also  of  die  ex- 
posure of  thcr  contract  to  the  gablic  eye,  there  is  a  stronger  stimulus  on 
every  parfy.  to  a  bill,  to  take^  care  that  it  be  duly  honoured ;  whereas 
punctual  payment  of  a  suaranty  or  bond  is  not  so  frequent,  and  conse- 
(^uently  less  to  be  relied  on  in  commerce,  where  certainty  is  so  essen- 
tial to  the  welfare  of  the  merchant. 

There  are,  however,  some  disadvantages  accompanying  this  security, 
compared  with  others,  and  principally,  that  is  in  case  of  the  dishonour  of 
the  bill  by  the  person  on  whom  it  is  drawn,  the  holder  must  immediate- 
ly give  notice  of  the  non-payment  to  all  the  other  parties,  or  he  will  lose 
the  benefit  of  bis  secnriCy,  whereas  in  the  case  ofa  guaranty,  such  nice 
and  exact  conduct  on  the  part  of  the  creditor  is  not  in  general  requi- 
site.** Again,  in  case  of  death,  a  bill  of  exchange  being  a  simple  con- 
trat,  is  not  entitled  to  the  sam^  priority  of  payment  out  of  the  assets  of 
the  deceased  as  a  bond  i  nor  is  there  the  same  expeditious  or  extensive 
mode  of  obtaining  payment  as  in  case  of  a  bond,  warrant  of  attorney, 
Statute  Staple,  or  Statute  Merchant » 

The  pernicious  effects  of  a  fabricated  credit,  by  the  undue  use  of 


I' Per  £p«,  C.  J.  Gibcon  0.  Miiiet,  1 

Hen.  BIa.618. 

i29Ckr.  2ch.  8.  8.  4. 

"Wain  V.  Walter,  6  Ettt,  10.  In  this 
ea«e  it  was  held,  that  an  engagement  in 
writing  to  paj  the  debt  of  a  third  person 
at  an  hour  named,  in  consideration  of  the 
creditor  suspending  proceedings  in  an  ac- 
tion till  that  time,  but  which  consideration 
did  not  appear  on  the  £sce  of  the  written 
engagement,  was  void  on  that  account  i 
but  in  Ex  parte  Mbiet,  14  Ve.^.  189,  and 
m  Ex  parte  Gardom,  12  Ves.  28$.  thifl 


doctrine  was  denied-;  and  see  La  Morris 
V.  Stacy,  Holt  N.  P.  C.  158,  in  notes. 

■  Hefford  v.  Alger,  1  Taunt  220.  Wild 
V.  Clarkson,  6  T.  K.  30.3.  Ex  parte  Mills, 
2  Yes.  jun.  SOI.  Clark  v.  Seaton,  6  Ves. 
411.  but  observe,  that  in  an  action  of 
debt  on  a  judgment  recovered  on  a  bond, 
interest  may  be  recovered  in  damages  be- 
yond the  penally  of  the  bond,  M*dlure  v, 
Dunkin,  1  Bast,  436. 

^Warrington  v.  Furbor,  8  East,  246. 
but  see  Philips  v.  Astling,  2  Taunt  206. 
See  these  cases,  post 

p  2  Saund.  70.  a.  and  b.  in  notes. 
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(Sen^TMi  accommodatioii  bills  of  exdianee,  drawn  ont  of  the  ordinary  course  of 
Vtlntr  "^  *^*^^t  ^*^®  ^^^  *<x>  niuch  felt  to  require  any  obscrvationj  the  use  of 
*^*  theniy  where  there  is  no  real  deoiatid  subsisting  between  the  different 
parties,  is  injurious  to  the  public  as  well  as  to  the  parties  concerned  in 
the  negotiation  ;<i  unless  in  cases  where,  from  some  sudden  and  unex* 
pected  event,  a  particular  branch  of  commerce  maj  be  affected,  and 
the  trader  unable  to  bring  his  commodities  to  a  fair  market  in  time  to 
meet  the  payments  for  which  he  has  to  provide.  In  these  cases,  by  the 
temporar]^  assistance  of  friends,  thrrmgh  the  medium  of  bills  of  ex-* 
change,  his  credit  may  be  saved,  and  he  may  be  enabled  to  hold  his 
goods  till  some  fair  opportunity  of  sale  presents  itself.  The  use  of 
iictitious  names  to  bills  has  not  been  unfrequent,  but  this  practice  is 
not  only  censurable,  but  in  some  cases  punishable  criminally.*' 

Peculiar     The  various  advantages  which  commerce  derives  from  the  use  of  bills 

Properties  of  exchange,  have  induced  our  courts*  of  justice  to  allow  them  certain 

of     Bills,  peculiar  privileges  in  order  to  give  full  effect  to  their  utility.    These  are, 

^'  Jirst^  that  although  a  bill  of  exchange  is  a  chose  in  action,  yet  it  maj 

be  assigned  so  as  to  vest  the  legal  as  well  as  equitable  interest  therein, 

in  the  indorsee  or  assignee,  and  to  entitle  him  to  sue  thereon  in  his  own 

name.     And  secondly,  that  although  a  bill  of  exchange,  &c.   is  not  a 

specialty,  but  merely  a  simple  contract,  yet  a  sufficient  consideration  is 

implied  from  the  nature  of  the  instrument,  and  its  existence,  in  fact,  is 

rarely  necessary  to  be  proved.  • 

The  ^ first  of  these  privileges  is  of  most  essential  importance  in  vari- 
ous points  of  view,  and  principally  that  a  release  by  the  drawer  to  the 
acceptor,  or  a  set-off  or  cross  demand  due  from  the  foftrmerto  the  latter, 
cannot  affect  the  right  of  action  of  the  payee  or  indorsee ;  because  the 
legal  and  not  the  mere  equitable  interest  is  vested  in  such  payee  or  in- 
dorsee, and  the  action  is  sustainable  in  his  own  name ;  wnereas  suits 
upon  bonds,  and  most  other  cfioses  in  action,  must  be  in  the  name  of 
the  original  obligee  $  and  though  it  be  apparent  that  he  sues  merely  as 
a  trustee  for  another  to  whom  he  has  assigned  his  interest,  yet  a  re- 
lease from  him,  or  a  set-off  due  from  him  to  the  obligor,  may  be  an 
effectual  bar  to  the  action.^  The  second  of  these  privileges  is  also  of 
great  importance.  In  general,  an  action  cannot  be  supported  upon  a 
contract  not  under  seal,  without  alleging  in  pleading,  and  proving  on 
the  trial,  that  the  contract  was  made  for  a  sutucient  consideration  $  but 
in  the  case  of  bills  of  exchange,  promissory  notes,  &c«  a  sufficient  con- 
sideration ispremmed,  and  the  validity  of  the  bilU  &c.  cannot  in  gen- 
eral be  disputed  on  account  of  the  want  of  sufficient  consideration, 
when  it  is  in  the  hands  of  a  third  person  who  has  given  value  for  it 

As  it  may  tend  to  elucidate  the  properties  of  bills  of  exchange,  and 
other  negotiable  instruments  of  that  nature,  we  will  shortly  examine  the 
doctrine  relating  to  the  assignment  of  choses  in  action  ;  and  the  neces- 
sity in  general  &x  a  sufficient  consideration  to  give  effect  to  a  contract. 

Doctrine     The  first  peculiar  privilege  of  a  Bill  of  Exchange  is  its  assignable 

us   to  iht  quality,  and  which  is  in  direct  opposition  to  a  very  ancient  rule  of  law, 

alignment  the  founders  of  which  refused  to  sanction  or  give  effect  to  the  transfer 
of»    ehoses  ° 

tit  actum,*      ^  p^j^  j^  EUon,  in  Ex  parfflpVifaon,  « Btucrmin  v.  Radenius,  7  T.  R.  063. 

2 1  Yes,  411.  ■  As  to  the  alignment  of  choses  in  action. 

*  See  post.  io  general,  see  Master  v.  Miller,  4  T.  R. 

'  Biabop  9,  Yoqng,  2  Bo9.  U  Pul.  79.  840.    In  Williamson  «.  Tbomp^on,  16  Veit. 
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of  any  possibiyty,  right,  or  any  other  ehoit  in  action  (which  is  defined  Coetrihe 
to  be  a  right  not  reduced  into  possession.*)  to  a  stranger;  on  the  ground  ^  }^  ^^ 
that  such  alienations  tended  to  inci'ease  maintenance  of  Ittigatfon,  and  ^^^J^/^n 
aftbrded  means  to  powerful  men  to  purchase  rights  of  action,  and  there-  acHon. 
by  enable  them  to  oppress  indigent  debtors,  whose  original  creditors 
would  not  perhaps  have  sued  them.'  Oar  ancestors  were  so  anxious  to 
prevent  alienation  of  choses^  or  rights  in  action,  that  we  find  it  enacted 
by  the  SS  H.  8.  c  9.  (which,  it  is  said,  was  in  affirmance  of  the  common 
law,*)  that  no  person  should  buy  or  sell,  or  by  any  means  obtain  any 
right  or  title  to  any  manors,  lands,  tenements,  or  hereditaments,  unless 
the  person  contracting  to  sell,  or  his  ancestor,  or  they  by  whom  he  or 
they  claim  the  same,  had  been  in  possession  of  the  same,  or  of  the  re- 
version or  remainder  thereof,  for  the  space  of  one  year  before  the  con- 
tract :  and  this  statute  was  adjudged  to  extend  to  the  assignment  of  a 
copyhold  estate,*  and  of  a  chattel  interest,  as  a  lease  for  years,  of  land, 
whereof  the  grantor  was  not  in  possession.*  At  what  time  this  doctrine, 
which,  it  is  said,  had  relation  originally  only  to  /an(/eJ  estates,*"  was  first 
adjudged  to  be  equally  applicable  to  the  assignment  of  a  mere  personal 
chattel  not  in  possession,  it  is  not  easy  to  decide :  it  seems,  however,  to 
have  been  so  settled  at  a  very  early  period  of  our  history,  as  the  works 
of  our  oldest  text  writers,  and  the  reports  contain  numberless  observa- 
tions and  cases  on  the  subject.  Lord  Coke  says,**  that  it  is  one  of  the 
maxims  of  the  common  law,  that  no  right  of  action  can  be  transferred, 
^^because,  under  colour  thereof,  pretended  titles  might  be  granted  to 
great  men,  whereby  right  might  be  trodden  down,  and  the  weak  op- 
pressed, which  the  common  law  forbiddeth.*'  Accordingly  we  find,  that 
judgment  was  arrested  in  an  action  on  a  bond  conditioned  for  the  per- 
formance \)f  articles  of  agreement,  which  contained  a  covenant  that  the 
defendant  should  assign  certain  bonds  to  the  plaintiff  for  his  own  use,  on 
the  ground  that  such  condition  and  covenant  amounted  to  maintenance.* 
And  although  it  was  decided,  that  the  king,  in  respect  of  his  preroga- 
tive, might  transfer  a  right  of  auction/  yet  it  was  afterwards  ruled,  that 
his  assignee  had  no  such  power. « 

This  doctrine,  however  strictly  adhered  to  in  our  courts  of  law,  was 
not  adopted  by  our  courts  of  equity  :■■  for  though  it  is  said  to  have  been 
decided  on  the  11th  James  1.^  that  the  assignee  of  a  covenant  could  not 
sue  in  a  court  of  equity  to  enforce  performance,  because  it  was  against 
law  to  assign  a  covenant,  yet  that  seems  to  be  an  insiflated  case ;  and  no 
other  authority  is  to  be  K>und,  where  a  court  of  equity  has  refused  to 


4 13.  it  was  held,  that  the  indorsement  of 
an  Indian  Certificate  did  not  pafu)  the  legal 
interest  In  Glynn  v.  Baker,  13  East,  509. 
it  was  held,  that  mn  India  Bond  was  not 
assignable,  but  this  has  been  since  altered 
by  ^i  Geo.  3.  c.  64.  which  makes  them 
ayjiignable,  and  enables  the  assignee  to  sue 
in  his  own  name. 

"  Tcrmes  de  la  ley,  tit.  Chose  in  Action. 
2  BJa.  Com.  442.  In  other  words,  "  the 
interest  in  a  contract,  which,  in  case  of 
non-performance,  can  only  be  reduced 
into  beneficicU  pot^ession  by  an  action  or 
araif 

»  Co.  Lit.  214.  265  a.  n.  1.  232  b.  n,  1. 
2  Rol.  Ab.  45,  6.  Godb.  81.  Termes  de 
la  ley,  tit.  Chose  in  Action.  Scboley  v. 
Daniel,  2  Bos.  &  Pul.  541. 

*  Partridge  •  jStrange,  Plowd.  88- 


*  Kite  and  Queinton's  case,  4  Co.  26  a. 
^  Partridge  v.  Strange,  Plowd.  88.     As 

to  a  possibility  in  land,  see  Jones  o.  Roe, 

3  T.  R.  88.    1  Hen.  Bla.  30.  S.  C.  Cullen, 
178. 

«  2  Woodd.  388. 

*  Co.  lit.  214  a.  See  also  Scholey  y- 
Daniel,  2  Bos,  &  Pul.  541. 

*  Hodson  0.  Ingram,  Aleyn.  60.  et  vide  2 
Rol.  Abr.  45, 1.  40. 

'  Co.  lit  232.  b.  n.  1.  Breyerton's  case, 
1  Dyer,  30.  b.  pi.  28.  The  King  v.  Wend- 
ham,  Cro.  Jac.  82. 

8  The  4|<^n  ^'  Twine,   Cro.  Jac.  180. 
Kingdom  ntlones,  Skin.  6.  26. 
*»  Per   Buller,  J.  in  Master  v.  Miller; 

4  T.  R.  340. 

*  1  Rol.  Abr.  376. 1.  b. 
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Doctiine  give  effect  to  the  mssignment  of  a  cHott  in  actiotiy  provided  such  assign- 

«i   to  thegi^Q^  y^ere  made  for  a  sufficient  consideration.^     A  court  of  equity 

^^"^"^  having  it  in  its  power  to  decree  according  to  the  iustice  of  every  case, 

actum.       there  could  have  been  no  danger  of  maintenance  being  increased  by  its 

given  effect  to  such  assignments ;  we  therefore  find  a  great  number  of 

cases  where  decrees  have  been  made  in  favour  of  such  assignees.^ 

*  In  courts  of  law,  the  equitabk  interest  of  the  assignee  of  a  chose  in 

ncHan  seems  to  have  been  recognized  as  far  back  as  the  middle  of  the 
last  centuiTi  when  we  find  it  said  by  one  of  the  judges^"  '^that  if  an 
*  assignee  or  a  chose  in  action^  have  an  equity,  that  equity  should  be  no 
exile  to  the  courts  of  common  law."  In  another  case  also,  the  court 
speak"  of  an  assignment  of  an  apprentice,  or  an  assignment  of  a  bond, 
as  things  valid  between  the  parties,  and  to  which  they  must  give  their 
sanction ;  and  an  assignment  of  a  chose  in  action  has  always  been  deemed 
a  sufiicient  consideration  for  a  promise,'^  although  the  debt  assigned  was 
uncertain.'  So,  ihdeed  it  was  decided,  that  where  the  oblige  has  as- 
signed over  a  bond,  and  afterwards  become  a  bankrupt,  he  might  never- 
theless bring  an  action  on  the  bond  ^  and  that  in  an  action  upon  a  bond 
given  to  the  plaintiff  in  trust  forxanother,  the  defendant,  may  set  off  a 
debt  due  from  the  person  beneficially  interested,  in  like  manner,  as  if 
the  action  had  been  brought  by  the  cestui  que  trust. ^  But  thouehxourts 
of  law  have  gone  the  length  of  taking  notice  of  assignments  m  chose  in 
adiany  and  of  giving  effect  to  them,  yet  in  almost  every  case  they  have 
adhered  to  the  formal  objection  that  the  action  should  be  broueht  in  tlie 
name  of  the  assignor,  and  not  in  the  name  of  the  assi^ee ;  (he  conse- 
quence of  which  rule  is,  that  the  defendant  may  give  in  evidence  a  re- 
lease, declaration,  or  admission  of  the  plaintiff  on  the  record,  to  defeat 
the  action,  although  it  be  evident  such  plaintiff  is  but  a  mere  trustee  for 
a  third  person.*  It  has  been  observed,  that  the  substance  of  tlie  rule 
being  done  away,  there  can  be  no  use  or  convenience  in  preamring  the 
ahadow  of  it  $  for  where  a  third  person  is  permitted  to  aoquire  the  in- 
terest in  a  thing,  whether  he  bring  the  action  in  his  own  name  or  in  the 
name  of  the  assignor,  does  Hot  seem  to  effect  the  question  of  mainte- 
nance.^ However,  in  a  late  case,""  Lord  Kenyon  expressed  his  deter- 
mination not  to  sanction  the  assignment  of  a  chose  in  action^  so  as  to 


^  Tin.  Abr.  tit  Mainteoance,  B.  2  Rol. 
Abr.4d,46.    Co.  Lit  282. 

1  Baldwin  v.  Bochford,  1  Wils.  229. 
Wright  V.  Wright,  1  Vea,  411. 412.  Peters 
V.  Soame^  2  Yern.  428.  Baldwin  o.  Bil- 
Jingaley,  id.  540.  Crouch  v.  Martin,  id. 
696.  Cole  V.  Jones,  id.  692.  Carteret 
(Lord)  V.  Paschel,  8  P.  W.  199;  and  it  has 
lately  been  decided,  that  an  equitable  as- 
signment of  a  debt  may  be  by  parol  as 
well  as  by  deed.  Heath  v.  Hall,  4  Taimt 
826. 

«  In  Kingdom  «.  Jones,  38  Car.  2.  Skin. 
6,  7.    Sir  T.  Jones,  150.  S.  C. 

a  The  King  against  the  Parish  of  Aick- 
!ess,  12  Mod.  554. 

^  1  Rol.  Abr.  29.  Loder  v,  Cheslyn, 
Sid.  212.  Lewis  o.  Wallis,  Sir.  T.  Jones, 
222.  Meredith  v.  Short,  1  SaOc.  25.  Ban- 
fill  t*.  Leigh,  8  T.  R.  571.  Israel  v.  Doug- 
lass, 1  Hen.  Bla.  239. 

f  Moulsdale  v.  BirebalK  2  Bt«.  Rep.  820. 


^  Wmch  V.  Keeley,  1 T.  R.  619.  Car- 
penter t».  Mamell,  3  Boe.  &  Paul  40. 

'  Bottomley  «  Brook,  and  Bodge  r. 
Burch,  cited  in  1  T.  R.  621.  and  in  4  T.  R. 
841.  scd  tnd  Bauerman  «.  Radenius,  7  T. 
R.  66a  But  the  court  refused  to  allow  a 
defendant  to  set  off  a  bond  debt  of  the 
plaintiff  assigned  to  him  by  a  third  per- 
son, to  whom  and  for  whose  use  it  was 
origmally  given.  Wake  o.  Tinkler,  16  East 
36. 

*  Bauerman  r.  Radenius,  7  T.  R.  663. 
Banfill  V.  Leigh,  8  T.  R.  571.  Jones  v. 
Dunlop,  id.  696.  Offly  o.  Ward,  1  Lev. 
285.  Johnson  v.  Collings,  1  East,  lOi.  et 
vid€  Mediicot's  case,  Sel.  Cas.  161. 

*  Per  BuUer,  J.  in  Master  v.  Mllcr, 
4  T.  R.  810.  et  mde  Winch  v.  Kecler. 
1  T.  R.  621.  Israel  ».  Douglass,  1  Hen- 
Bla.  289.  and  Banfill  v.  Le%h,  8  T.  R. 
671. 

■  Johnson  v.  Collings,  I  East,  104.  Whif- 
wrll  V.  Bennett,  8  Bon.  ii  Paxil.  659. 
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allow  the  assignee  to  sae  in  his  own  Daineu(l  1)    The  consequence  of  this    Doctrme 
doctrine  is,  that  if  an  instrument  which  is  not  assignable  at  law,  so  as  to  ^.^^^ 
pass  the  legal  interest,  be  indorsed  bj  the  person  to  whom  it  is  f>ayableof£J^^^ 
to  his  a^^nt  to  whom  he  is  indebted  generally,  without  any  specific  ap-  action, 
propriation,  the  ag^ent,  in  case  of  the  death  of  the  princi{>al,  will  have  no 
legal  or  equitable  interest  in  the  instrument  towards  satisfaction  of  his 
debt,  but  must  restore  it  to  the  executor. « 

Even  at  the  earliest  period  of  our  history,  the  doctrine  relating  to  the 
assignment  of  choses  in  action  waa  found  to  be  too  great  a  clog  on  com- 
mercial intercourse  ;  an  exception  was  therefore  soon  allowed  in  favour 
of  mercantile  transactions.  It  was  the  observation  of  the  learned  and 
elegant  commentator  on  the  English  laws,  that  in  the  infancy  of  trade* 
when  the  bulk  of  national  wealth  consisted  of  n^al  property,  our  courts 
did  not  often  condescend  to  regulate  personalty ;  but,  as  the  advantages 
arising  from  commerce  were  gradually  felt,  they  were  anxious  to  encou* 
rage  it  by  removing  the  restrictions  by  which  the  transfer  of  interests  in 
it  was  bound.  On  this  ground,  the  custom  of  merchants,  whereby  a 
foreign  bill  of  exchange  is  assignable  by  the  payee  to  a  ^ird  person,  so 
as  to  vest  in  him  the  legal  as  well  as  equitable  interest  therein,  was  re- 
cognised and  supported  by  our  courts  of  justice  in  the  fourteenth  cen- 
tury; and  the  custom  of  merchants,  rendering  an  inland  bill  transferrable, 
was^  established  in  the  seventeenth  century.  In  short,  our  courts^ 
anxiously  attending  to  the  interests  of  the  community,  have,  in  favour 

■  Williamson  v,  Thompson,  16  Yes.  443. 


(II)  Courts  of  law  DOW  take  notice  of  assignments  of  choses  in  action,  and  afford  them 
every  protection  not  incontsistent  with  the  prmciples  and  proceedingn  of  tribunals  acting 
aeeording  to  the  coarse  of  the  common  law.  Tliej  endeavour  in  tliese  renpects  to  apply^ 
as  far  as  m^  pvoperly  be  done,  the  rules  and  doctrines  recognised  in  Courts  of  Equity. 
Thej  wiU  not  therefore  give  effect  to  a  release  procured  by  the  original  debtor  under  a 
covenous  combination  with  the  assignor  in  fraud  of  hia  assignee;  nor  permit  the  assignor 
injuriously  to  interfere  with  the  conduct  of  any  suit  commenced  by  the  assignee  to  en- 
force the  rights,  which  passed  under  the  assignment  Wehh  v.  Mandermlle,  1  Wheaton, 
283.  See,  as  to  the  right  of  the  United  States  to  sne  in  their  own  name  upon  9  bill  in- 
dorwd  to  their  agent,  Jhtgaan  v.  Umted  SitUea^  Z  Whisatoii,  178.  See  also  Skeldmg  et 
al,  V.  IVaarren^  15  Johns.  270. 

Upon  these  principles  a  release  procured  after  a  notice  of  the  assignment  has  been  held 
to  be  a  nullity.  Jindrews  ▼.  Beecher^  1  John.  Cas.  411.  lAttlefiela  v.  Storey y  3  Jolm. 
Rep.  ^6.  J>gA  ▼.  Legh,  1  Bos.  fc  Pull.  447.  Ratfnumd  v.  Squire,  11  John.  Rep.  47. 
So  a  satisfaction  of  a  judgment  entered  up  by  Ae  assignor  after  the  assignment  has  been 
vacated.  Warden  v.  Eden,  2  John.  Cas.  121.  268.  S.  C.  1  John.  Rep.  531.  note.  80 
a  dismisBal  of  a  suit  or  a  retraxit  entered  up  without  the  consent  of  the  assignee  will  be  no 
bar  to  a  subsequent  suit  Wehh  ▼.  Mandeville,  ut  stipra.  And  if  the  fact  of  the  assign- 
ment be  known  to  the  court,  it  will  net  suffer  the  defendant,  whose  name  is  used,  to 
diaeontiaue  tbe  snit  without  the  agreement  of  the  assignee.  J\i*  Culltan  v.  Caxe,  1  Dall. 
R^.  139. 

'tliere  are  many  other  cases  hi  which  the  rights  of  the  assignee  have  been  recognised 
and  enforced  in  suits  at  law;  but  it  is  foreign  to  the  purposes  of  this  note  to  give  them  a 
minute  analysis.  The  reader  wiU  receive  further  information  on  the  subject  by  consulting 
the  subjoined  cases.  JPerAms  v.  Parker,  1  Mass.  Rep.  117.  Wakefield  v.  Martin^  3 
Mafls.  Rep.  558.  Dix  v.  Cobby  4  Mass.  Rep.  508.  Dawes  v.  Boyhtany  9  Mass.  Rep. 
337.  Crocker  v.  Whitney,  10  Mass.  Rep.  316.  Wood  v.  Partridge,  11  Mass.  Rep. 
488.  Jilner  v.  George,  1  Camp.  N.  P.  892.  Tttttle  v.  Beehee,  8  John.  Rep.  152. 
Meghan  v.  MUts^  9  John.  Rap.  64.  Brisban  v.  Caines,  10  John.  Rep.  45.  Jnglis  v. 
higtis's  Executors,  2  Dall.  Rep.  45.  Rouasett  v.  77ie  Mnuranee  Company  of  A'brth 
^Omeriea,  1  Bins.  429.  Woodbridge  v.  Perkm,  3  Day's  Rep.  564.  Da  Costa  v. 
Rhrewsiiay,  1  Bay's  Rep.  211.  A&mdstrators  of  Compty  v.  Alken^  2  Bay's  Rep.  481. 
Haymond  v.  Squire,  11  John.  Rep.  488.  Anderson  v.  Van  Allen,  12  John.  Rep.  848, 
Mowry  v.  Todd,  12  Mass.  Rep.  281.    Jones  v.  Witter,  18  Mass.  Rep.  804.    Boumum 

V.  ff^Qoda  15  M««e.  Sep.  531.  Mirtin  v.  Mawkes,  15  John?-  405. 
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Doctrine  of  commeYce,  adopted  a  less  technical  mode  of  considering  peraonalft/ 
as  to  the  as-  fj^^ji  reality  ;  and,  in  support  of  commercial  transactions,  ha^e  estabHsh- 
J^)™^*^ed  the  law  merchant^  which  is  a  system  founded  on  the  rules  of  equity, 
Mtim.       «^»d  governed  in  all  its  parts  by  plain  justice  and  good  faith,  y 

Of  the  dia-  Having  thus  endeavoured  to  point  out  the  peculiar  properties  of  a  bill 
tioction  be-  of  exchange,  id  respect  of  its  being  assignable  so  as  to  give  the  holder  a 
twreen  dif-right  of  action  in  his  own  name,  it  will  be  proper  to  make  a  few  obser- 
uacto  o^to  nations  on  the  second  privilege  by  which  it  is  distinguished  from  other 
eonnderor  simple  contracts,  ih€U  of  its  importing  a  consideration  unless  the  con^ 
turn,     and  irary  he  shown.' 

which      ia 

presumed  in  the  case  of  a  bill  of  exchange,  &c. 

When  a  Contracts  are  of  three  descriptions.  1st.  Matter  of  record.  2dly. 
considera-  Specialty.  3dly.  Parol  or  simple  contracts.  The  first  of  these,  viz- 
TOntia?  *to*®  judgment  of,  or  a  recognizance  acknowledged  before  a  court  of  rc- 
validity  of  cof a,  6n  account  of  its  being  sanctioned  by  such  a  tribunal,  cannot  be 
a  bill  of  ex- impeached,  or  the  propriety  of  it  questioned,  in  any  action  on  the  judg- 
change,&C|n^n^^  but  only  by  wnt  of  error.  Nor  can  there  be  any  allegation  in 
pleading  against  the  validity  of  a  record,  though  there  mav  be  against 
its  operation.  Secondly.  Specialties  rank  next  in  point  of  estimation. 
These,  on  account  of  the  deliberate  mode  in  whicfi  they  are  supposed 
to  be  made  and  executed,  have  always  been  holden  to  bind  the  party 
making  them,  although  they  were  executed  without  adequate  conside- 
ration,* and  consequently  it  is  not  incumbent  on  the  plaintiff  in  an  ac- 
tion upon  a  deed  to  state  or  prove  upon  what  cause  or  for  what  conside- 
ration^ it  was  made  ;  and  though  .the  defendant  may  be  at  liberty  to 
avail  himself  of  the  illegality  in  the  consideration,  it  is  incumbent  on 
him  to  state  it  in  pleading,  and  to  establish  it  by  evidence.^  But  the 
third  description,  namely,  parol  or  simple  contracts^  which  include  as 
well  unsealed  written  contracts  as  those  which  are  merely  verbal,  are 
not  in  general  entitled  to  such  respect,  because  the  law  presumes  that 
such  contracts  may  have  been  made  inadvertently,  and  without  sufficient 
reflection,'  and  therefore,  in  general,  they  will  not  be  enforced,  unless 
the  plaintiff  can  prove  that  they  were  made  for  a  sufficient  considera- 
tion.* It  is  otherwise,  however,  in  the  caf^  of  a  bill  of  exchan$re,'  it  be- 
ing scarcely  ever  necessary  for  tlie  plaintiff  io  prove  that  he  gave  a  consi- 
deration for  it ;  and  the  defendant  is  not  at  lioerty  to  prove  that  he  re- 
ceived no  consideration,  unless  in  an  action  brought  against  him  by  the 
person  with  whom  he  was  immediately  concerned  in  the  negotiation  of 

y  Per  BuUer,  J.  in  Muter  v.  MiUer.  '  Fonbl.  329.  833,    S}iaringtoa  a.  Strot- 

4  T.  R.  342.  ton,  Plowd.  308, 

'  Per  Lord  Ellenborougfa,  C.  J.  in  Phil.  ,  _      .              f  p            w„-„,    t  t 

liikirk  ».  Pluckwell,  2  M.  &  S.  395.  „  ^  1»  JTl".           /'  .  T!i  T   » 

•See   the   UKument   in  Sh^rington  p.  ?;!?'''" ''•'L*^''.';  T '^■?'25',' ^V" 

Strotton,  PIowA  808,  where    it  iS   »«id.  ^^^^*?,^^^  i«w  of  EnRl«.d.  dis- 

tbot  deed,  .re  receivk  m  .  lien,  final  to  ^"^  '"*°  •R"*™*"**  «>J  .7«"^»"-'^- 

Uh!  par^  making  them,  although  he  re.'  ^"tjt^^TT.wl,^^'          '^  ^*-*' 

ceivid  ni  con«idcration  ;  in  reaplct  of  the  "  "^  ^T  ?k      ll          ."  'T"'*'  '3 

deliberate  mode  in  whid.  they  are  »uppo.  ^""^  \  ^  **y  **  """■*'?  ^ntten,  and 

«>d  to  be  made  and  executed,  for  Ist,  5«  "?.'P?^'''i^*":  ^^  '"  T'^^  "f  '  ''""' 

deed  i.  prepared  <md  drmmi  .then  the  >rat  "^e™"""  """« ^V^^  ^  rieo jame 

M  affix^;  Md  lasUy .  the  contracting  party  S^,.'"  '  ^  J^S.'",  ^  ^:    ^*7. 1" 

deader,  it",  which  U  the  consummation  <5  ^>.  |S"-,l%ILi:Sr5J!;«™ 

^*fS}ow»  •.   Taylor.  7  T.   R.   477.     S?"^"  »"»•    ^""^  "•  «'^«y>  »  T.  B. 
Bunn  V.  Guy,  4  East,  200.  *^'' 

f  Petric  V,  Haimey,  3  T.  K.  42-1.  ^ Simnjoads  ©.  Parminter,  1  TVUs.  ISOt, 


OF  BILLS  OF  EXCHANGE,  &c.  9 

the  instnunentf^  of  by  a  person  who  has  given  no  value  for  it.     In  tliis  '  When  a 
respect,  therefore,  a  bill  of  exchange,  although  it  is  not  a  specialty,"  J^^  |i^^°n*^*"l 
it  carries  with  it  the  same  presumption  of  a  consideration  as  a  bond,  or^^,^^^]     |J 
other  specialty,  particularly  when  it  is  in  the  hands  of  a  third  person.*  validity  of 
It  is  not,  however,  owing  to  the  form  of  a  bill  of  exchange,  nor  to  the*  biU  of  ex- 
circumstance  of  its  being  in  writings  that  the  law  gives  it  this  effect,  ^^'^'"S®**^^- 
but  in  order  to  strengthen  and  facilitate  that  commercial  intercourse 
which  is  carried  on  through  t)ie  medium  of  this  species  of  security ;  for, 
notwithstanding  a  contract  be  in  writing,  it  is  essential  to  the  validity 
of  it,  that  it  should  in  all  cases  be  founded  on  a  sufficient  consideration, 
unless  the  writings  from  its  being  of  the  highest  solemnity,'  imports  a 
consideration,  or  unless  it  be  negotiable  at  law,  and  the  interests  of 
third  persons  are  involved  in  its  efficacy .(14) 

Having  endeavoured  to  state  two  of  the  most  peculiar  properties  of  Tift  hUt^ 
a  bill  of  exchange,  namely,  its  assignable  quality,  and  its  validity  in  ry>  ^<^  of 
the  hands  of  a  bond  fidt  holder,  though  made  without  consideration,  it,  j«J^*^ 
may  be  proper  to  inquire  concisely  into  the  history,  general  nature,  and 
use  of  these  instruments.   . 

Bills  of  exchange  are  forei^  or  inland,  /bmgn,  when  drawn  by  a 
person  abroad  upon  another  in  England,  or  vice  vtrnd ;  and  inlandy 
.when  both  the  drawer  and  the  driwee  reside  within  this  kingdom. 

It  seems  extremely  doubtful  at  what  period,  or  by  whom,  foreign 
bills  of  exchange  were  first  invented.  The  elementary  writers  di&r 
on  the  subject.  It  is  said  by  Pothier,''  that  there  is  no  vestige  among 
the  Romans  of  IhHs  of  excbanse,  or  of  any  contract  of  exchange  ^  for 
though  it  appears  that  Cicero  directed  one  of  his  friends  at  Rome,  who 
had  money  to  receive  at  Athens,  to  cause  it  to  be  paid  to  his  son  at  that 
place,  ana  that  friend  accordingly. wrote  to  one  of  his  debtors  at  Athens, 

f  Guichard  v.  Roberta,  1  Bla.  Rep.  445.  *  Philliflkirk  v.  PluckweU,  2  M.  &  S.  95. 

Lewis  V.  Cosgrave,  2  Taunt  2.  ^  Traitea  de  Droit  CivU,  tit  Traits  du 

^  Yeomana    v,    Bradahaw,  3  SaUc.  70.  Contrat  de  Change,  pi.  6. 
ante,  2. 


MW» 


(14.)  The  do€trine<i  contained  in  thia  paragraph  have  been  frequently  recogniaed  ia 
the  United  States.  In  general,  a  written  promise  requires  a  consideration  no  less  than 
a  parol  one.  Hosmer  v.  Uolienbeek,  2  Day'd  Rep.  22.  And  a  note  made  without  cod- 
5ideT«tion  ia  a  nude  pact,  and  void  as  between  the  original  parties  to  it  Pearton  t. 
Peargon,  7  John.  Rep.  26. — Stockpole  v.  Arnold^  11  Mass.  Rep.  27.  So  if  the  conside- 
ratioD  have  totally  failed.  Dennison  v.  Bacon,  10  John.  Rep.  198.  Tappen  v.  Van 
Wofrenen,  3  John.  Rep.  465.  Fowler  v.  Shearer,  7  Mass.  Pep.  14.  Lkfingaton  r.  Htw 
tie,  2  Caine's  Rep.  247. 

£very  note  within  the  statute  imports  a  consideration  unlem  the  contrary  appear  on. 
the  face  of  the  note  itself.  Goshen  Turnpike  Company,  9  John.  Rep.  217.  Ten  Eyek. 
V.  Vanderpool,  8  John.  Rep.  120.  And  the  words  **  value  received"  in  a  note  not 
within  the  statute  are  primd  faeie  evidence  of  a  consideration  sufficient  to  cast  on  the 
defendant  the  burthen  of  proof  of  the  want  of  a  consideration.  Jerome  v.  Whitney,  7 
John.  Rep.  821.  eontra.-^Lannng  v.  M^KUHp,  8  Cain.  Rep.  286.  The  holder  of  a  bill, 
check,  or  note,  ia  prinUi  facie  deemed  the  rightful  owner  of  it,  and  need  not  prove  a 
consideration  given  for  it,  unless  where  circumstances  of  suspicion  attach  to  the  transac- 
tion. Cruger  v.  Armstrong,  8  John.  Cas.  5.'  Conrey  v.  Warren,  3  John.  Cas.  259.  8 
Wheatcm  182.  And  an  indorsement  of  a  note  is  primd  facie  evidence  of  being  made  for 
fuU  value  ;  and  it  is  in  general  incumbent  on  the  defendant  to  show  the  real  considera- 
tion if  it  was  an  inadequate  one.  Middle  v.  MandevUle,  5  Cranch's  Rep.  822.  The 
drmwer  of  a  BiU  of  Ezehange  may  rebut  the  presumption  of  his  liabtltity ,  in  case  of  non* 
payment  by  the  drawee,  by  proving  that  between  the  payee  and  himself,  there  was  no 
conaideratioBy  1  Serg.  it  Rawkj  82. 

Chittt  on  BULS.  C 
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The  hhUf-Md  ordered  liim  to  pay  a  sum  of  monej  to  Cicero's  son,  yet  it  is  ob- 
^re^  served  that  this  mode  amounted  to  nothing  more  than  a  mere  order,  or 
bills.  mandate,  and  was  not  that  species  of  pecuniary  n^otiation  which  is 

carried  on  through  the  medium  of  a  bill  of  exchange  {  nor  does  it  ap- 
pear that  the  commerce  of  the  Romans  was  carried  on  by  means  oPtiiis 
instrument ;  for  we  find  by  one  of  their  laws,^  that  a  person  lending 
money  .to  a  merchant  who  navigated  the  seas,  was  under  the  necessity 
of  sending  one  of  his  slaves  to  receive  of  his  debtor  the  sum  lent,  when 
the  debtor  arrived  at  his  destined  port,  which  would  certainly  have 
been  unnecessary,  if  commerce,  through  tfie  medium  of  bills  of  exchange, 
C  1^3  had  been  in  use  with  them.  Most  of  our  modern  writers  have  asserted 
(probably  on  the  aufhority  of  Montesauieo,"*)  that  these  instruments 
were  invented  and  brought  into  general  use  by  the  Jews  and  Lombards 
when  banished  for  their  usury,  in  order,  with  the  secrecy  necessary  to 
prevent  confiscation,  to  draw  their  effects  out  of  France  and  England, 
to  those  countries  in  which  they  had  chosen,  or  been  compelled  to  re- 
i  side;  but  Mr.  Justice  Blackstone  says,*  this  opinion  is  erroneous,  be- 
cause the  Jews  were  banished  out  of  Guienne  in  the  year  128r,  and  out 
of  England  in  the  year  1290  ;•  and  in  the  year  1236,  the  use  of  paper 
credit  was  introduced  in  the  Mo&rul  empire  in  China**  Other  authors 
have  attributed  the  invention  to  the  Florenti|ies,  when  being  driven  out 
of  their  country  by  the  faction  of  the  Gebelings,  they  eatabushed  them- 
selves at  Lyons  and  other  towns.  4  On  the  whole,  however,  there  is  no 
certainty  on  the  subject,  though  it  seems  clear,  foreign  bills  were  in 
use  in  the  fourteenth  century,  as.  appears  from  a  Venetian  law  of  that 
period  ;  and  an  inference  drawn  from  the  statute  5  Rich.  2.  st.  1. 2.' 
.  warrants  the  conclusion,  Uiat  foreign  bills  were  introduced  into  this 
country  previously  in  the  year  1381.  .      '      . 

The  mode  of  transmitting  money  from  one  country  to  another  by 
means  of  these  instruments,  being  once  discovered,  the  advantages  de- 
rived from  it  soon  induced  merchants  universally  to  adopt  it;  and  from 
thence  it  very  early  grew  into  a  custom,  which  seems  to  have  been  ju- 
dicially sanctionetl  in  this  country  at  a  very  early  period  of  our  history, 
though  no  earlier  decision  relative  \o  the  custom  can  be  found,  than  m 
Jas.  1."  where  it  was  adjudged,  that  an  acceptance  raised  an  cLSSumpxit 
in  law,  for  the  breach  of  wnich  an  action  on  the  case  would  lie.  How- 
ever, as  our  courts  did  not  at  first  conceive  it  necessary  to  the  encour- 
agement of  commerce,  that  this  exception  to  the  rule  relative  to  choses 
in  action^  should  be  carried  any  further  than  to  foreign  bills  drawn 
merely4br  the  purposes  of  trade,  we  find  that  formerly  uteiy  would  only 
give  effect  to  bills  made  between  merchant  strangers  and  English  mer- 
chants,^ however,  it  was  soon  extended  to  all  traders,  and  finally,  to 
all  persons,  whether  traders  or  not'' 


Hie  hiitO'     Inlako  Bills  of  Exchange,  (which  are  so  called  because  ihey  are 

rv,uie,fcc.  drawn  and  payable  in   this  country,)  according  to  Lord  C.  J.  HolCs 
of    inland 

bUb  of  ez-     1 2)g  nautieo  fimert,  •  Mirtin  ».  Boure,  Cra  J«c.  6.    Owte 

cAange.           »  ggp.  j^  21.  c.  IS.  n.  1.  ©.  Tiylor,  Cra  Jac.  aW.    1  RoL  Abr.  6. 

■  2  Bla.  Com.  467.  Hinsey  v.  Jacob,  Id,  Rtjm.  88. 

•  2  Carte.  Hiat  En^l.  208.  206.  t  Oaate  v.  l^jlor^  Cio.  Jae.  a06,  7. 

UTic  only  audiority  in  support  of  dua        ■  Per  Treby,  C.  J.  In BromwicK 9.  Loyd, 

•Menion  ia  the  4  Mod.  Un.  Uiat  4S0.  2  Latw.  1S86.     Saneeld  e.  Witberly,  a 

4  Poth.  pL  7.  Vent  2M».    Comb.  4&.  162.  a  C    Crnm- 

I  ClaxtOQ  V.  Swifti  i  Show.  411. 49t  lington  v.  Eraaa,  Z  Teat.  8}0. 
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opinion*  did  not  originate  at  a  much  earlier  period  than  the  reign  of  Tfce  hiuo' 
Charles  the  Second.'    They^ere  at  first,  like  foreim  bills,  more  ^^■'■f*'^i^ 
Btricted  in  their  operation  than  thej  are  at  present ;  for  it  was  deemed  ^^^  ^f  ^j- 
essential  to  their  validitj,  that  a  special  custom  for  the  drawing  and  change. 
accepting  them  should  exist  between  the  towns  in  which  the  drawer  and 
acceptor  lired  ;  or  if  thej  lived  in  tho  same  town,  that  such  a  custom 
should  exist  therein.'(l6)   At  first  also  effect  was  only  given  to  the  cus- 
tom when  the  jparties  were  merchants,  though  afterwards  extended,  as 
in  the  case  of  loreign  bills,  to  all  persons,  whether  traders  or  not "  And 
even  after  the  general  custom  had  been  established,  and  it  had  been 
adlnd^d,  that  ail  persons  having  capacity  to  contract,  ni^ht  make  them, 
a  disttnction  was  taken  with  respect  to  form,  between  bills  made  paya- 
ble to  arder^  and  bills  made  payable  to  bearer;  for  it  was  once  thought, 
Aat  no  action  could  be  maintiuned  on  a. bill  payable  to  the  order  of  a 
certain  person,  by  that  person  himself,  on  the  ground  that  he  had  only 
an  authority  to  indorse ;  and  those  payable  to  bearer   were  at  first 
thought  not  to  be  negotiable  in  any  case.    These  distinctions,  however, 
have  long  been  held  to  be  without  foundation  >  and  on  the  whole,  as  ob- 
served by  Mr.  Justice  Blackstone,*  although  formerly  foreign  bills  of 
exchange  were  more  favourably  reskrded  in  the  eye  of  the  law  than  in- 
land, as  being  thought  of  more  public  concern  in  the  advancement  of 
trade  and  commerce,  yet  now,   by  various- judicial  decisions,  and  by 
two  statutes,  the  dth  and  10th  W.  3.  c  17*  and  the  dd  and  4th  Anne, 
c«  9.  inland  bills  stand  nearly  on  the  same  footing  as  foreign ;  and  what 
was  the  law  and  custom  of  merchants  with  regard  to  one,  and  taken 
notice  of  as  such,  is  now  by  these  statutes  enacted  with  regard  to  the 
other. 

* 

Besides  inland  and  foreign  bills  of  exchange,  there  are  two  other  de- 
scriptions of  negotiable  instruments  for  the  payment  of  money,  viz. 
promissory  notes,  and  cheaues  on  bankers,  and  which  are  transferrable 
so  as  to  vest  the  legal  rigtit  to  receive  the  money  in  the  holder.(ir} 
Most  of  the  rules  applicable  to  bills  of  exchange,  equally  affect  these 
instruments ;  their  peculiar  qualities,  and  the  law  affecting  them  in  par- 
ticular, will  hereafter  be  separately  considered. 

*  Boiler  If.  Cripe,  6  Mod.  29.      Anoo-  ray,  id.  1542.    Mannin  0.  Carej,  Lutw. 

Hudr.  486.    Claxton  fk  Swift,  8  Mod.  B6.  279.    Pearson  v.  Garrett,  4  Mod.  242. 

Mariiw,  2.  «Bomwich    v.    Loyd,    2   Lutw.  1585. 

T  BoUer  o.  Gripe,  6  Mod.  29..  Pinckney  Sarafield  9.  Whitherly,  Garth.  82. 

V.  Hall,  Id.  Raym.  175.    Erkaine  t^.  Mur-  •  2  Bbu  Gob.  407. 


{16.)  A  bill  drawn  in  the  United  States  upon  any  place  within  the  United  Statei,  baa 
been  held  in  New  York,  to  be  an  inland  bill  of  exchange.  MUUr  ▼.  HatkUy^  5  Jdn. 
Rep.  875. 

When  a  bill  of  eichange  ia  drawn  by  one  citizen  of  Kentucky,  upon  another  eitisen 
4^  that  state,  although  payable  in  another  state,  the  holder  is  not  entitled  upon  payment 
to  10  per  cent  damages.  Clccy  r,  Hopkins,  8  ^Marsh.  488.  In  Lonsdale  v.  Brownt 
€Hrc  Co,  U,  S.  Penn.  Dist.  Oct.  1821.  WAsHuroTotr  J.  held,  that  a  bill  drawn  in  one 
of  the  United  States  upon  a  person  in  another  of  the  United  States,  is  a  foreign  and  not 
an  inland  bill  of  exehange  ;  and  subject  to  all  the  law  of  evidence  and  damage  of  foreign 
biOsL     I  R^.  Geott  Gt  So.  Ga.  100.    Purd.  Dig.  98. 

(l?.^")  Bank  checks  are  consideied  as  inland  bills  of  exchange,  and  may  be  declared  on 
aa  socL  Cruger  v.  Arm$trongy  8  John.  Gas.  5.  The  rules,  therefore,  that  are  applica- 
ble to  the  one,  are  generally  applicable  to  the  other. 

Ose  possessed  of  a  check,  or  order,  for  the  payment  of  money  to  bearer,  addressed  to 
no  paiticular  penon  as  drawee,  can  maintain  no'  action  against  Uie  person  subscribing 
it,  without  showing  that  he  came  fairly  by  it,  for  a  valuable  consideration.  Ball  v.  AU 
Uny  15  Bffass.  Rep.  483L 
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CHAPTER  IT. 


OF  THE  PARTIES  TO  A  BILL  OF  EXCHANGE,  &c. 


It  \n  essential  to  the  validity  of  every  contract,  that  there  be  proper 
parties  to  it,  and  that  those  parties  have  capacity  to  contract.  *  The 
parties  to  a  contract  are  generally  only  two,  namely,  the  person  binding 
nimself  to  perfopn  some  act,  and  the  person  in  whose  favour  that  act  is 
to  be  performed  :  but  in  the  case  of  bills  of  exchange,  &c.  on  account 
of  the  assignable  quality  of  each,  there  may  be,  and  usually  are,  more 
than  two  parties.  The  capacity  of  the  contracting  parties,  or,  in  other 
words,  who  may  be  concerned  in  the  transaction,  will  be  considered  in 
the  first  part  of  this  chapter  The  number  of  the  parties,  and  the 
mode  by  which  they  may  become  auchy  will  be  treated  of  in  die  second 
part. 

Sect  1.  0/  All  persons,  if  they  have  capacity  to  contract^  and  be  not  subject  to 
the  c<^aci- any  legal  disability,  may  be  parties  to  a  bills  of  exchange.*  In  gene- 
'y  SLt^*  '  contracts  with  alien  enemies  are  void  ;  but  where  two  British  sub- 
r^ parties,  j^^^  detained  prisoners  in  France,  one  of  them  drew  a  bill  in  fkvour 
and  who  of  the  other  on  a  third  British  subject,  resident  in  England,  and  such 
maybe  par- payee  indorsed  ^\e^  same  in  France  to  an  alien  enemy,  it  was  held  that 
hUL  ^  *  ®  alien's  right  of  action  was  only  suspended  during  the  war,  and  that 
on  the  return  of  peace  he  might  recover  the  amount  from  the  acceptor.^ 

It  appears,*  that  in  France,  ecclesiastics  were  prohibited  from  being 
parties  to  a  bill  of  exchange,  or  from  carrying  on  commerce  in  any 
way,  on  the  principle  that  such  transactions  were  repugnant  to  the  sanc- 
tity of  their  profession ;  but  in  this  country,  although  clergymen  are 
prohibited  by  statute,**  under  penalties,  from  trading  or  farming ;  yet 
tlie  act  of  being  a  party  to  a  bill  would  not  constitute  a  trading  within 
[[  14  ]  the  statute ;«  and  if  it  did,  as  the  act  is  merely  prohibitory,  the  bill  it- 
self would  not  be  void.' 


*  Therefore  a  bill  drawn  in  war  by  an 
alien  enemy  abroad,  on  a  British  subject 
here,  and  indorsed  during  war  to  a  British- 
born  Hubject,  spontaneously  resident  in  the 
hoatile  country,  cannot  be  enforced  by  the 
latter  after  peace  restored.  Willison  v. 
Patterson,  7  Taunt  439. 

^Antonie  9.  Morshead,  6  Taunt  237. 
1  Marsh.  55S.  S.  C. 

«  Poth.  Traits  de  Change,  pi.  27. 

<i  21  Hen.  8.  c  13.    43  G.  3.  c.  84.  s.  5. 

•Hankey  t».  Jones,  Cowp.  746.  This 
was  a  case  on  an  issue  to  try  whether  the 
defendant  wan  a  trader  within  the  mean- 
ing of  the  bankrupt  laws,  and  also  the 
vuidity  of  the  petitioning  creditor's  debt 
The  defendant;  a  clergyman,  had  drawn 
bills  for  the  purpose  of  raising  money  for 
^drainiog  certaio  laadi^  kc*  belonging  to 


him,  and  had  allowed  his  banker  a  com- 
mission on  paying  his  bills,  also  other 
persons  for  getting  them  discounted,  and 
had  also  borrowed  accommodation  billti, 
in  lieu  of  which  he  gave  his  own  bills  and 
notes  to  the  same  amount.  The  court 
held,  that  this  was  not  a  trading  within 
the  true  intent  and  meaning  of  the  bank- 
rupt laws  ;  and  Lord  Mansneld  said,  *^  this 
case  is  merely  a  drawing  by  a  person  for 
the  purpose  of  improving  his  own  estate, 
and  he  pays  discount  on  what  he  draws, 
and  therefore  there  is  no  colour  for  sayin^ 
he  is  within  tlie  description  of  the  bank- 
rupt laws.** 

f  Kx  parte  Meymot,  1  Atk.  196.  The 
petitioner  applied  to  supersede  a  commLs. 
sion  of  bankrupt  taken  out  against  him, 
on^  the  ground^  that  being  a   clergymen. 


TO  A  BILL  OP  EXCHANGE,  Ac.  14 

It  was  once  thought,  that  as  the  only  reason  why  bills  of  exchange  Sect  l.  Of 
were  suffered  to  be  assigned  by  one  person  to  another,  was,  because  ^  ^^^ 
they  were  the  means  of  increasing  commerce,  and  facilitating  the  ends  ^^acting 
of  it,  no  person  who  was  not  a  merchant,  or  engaged  in  some  trade,  parties, 
could  be  a  party  to  a  bill.'    It  has,-  however,  been  long  settled,  that 
ail  persons,  having  capacity  and  understanding  to  contract  in  general, 
may  be  parties  to  these  instruments  ;*"  and  as  a  person  does  not  make 
himself  a  merchant,  by  drawing  or  Accepting  a  bill  of  exchange,  there- 
fore an  attorney  does  not,  by  accepting  a  bill,  lose  his  privilege  from 
arrest  and  to  be  sued  by  bill.* 

In  general,  a  corporation  can  only  contract  by  deed,  under  their  cor-  Ck>rpora- 
porate  seal  ;^  but  the  Bank  of  finsland  have  power  to  issue  their  pro-  tiona- 
tes,*  and  notes  and  bills  nave  been  issued  by  other  < 

I*  •  M  'it  >I*^*  A  .•■ 


missory  notes,*  anu  notes  and  Diiis  nave  been  issued  by  otner  companies 
signed  by  their  agent  without  objection."*  A  restraint,  however,  is  im- 
posed by  the  legislature  in  regard  to  the  mode  in  which  corporations  (ex-  r 
cept  the  Bank  and  the  East  India  Company*^  may  draw  bills  $  it  having 
been  enacted, <>  ^^That  it  shall  not  be  lawful  for  any  body  politic  or 
**  corporate  whatsoever,  or  for  any  other  persons  whatsoever,  united, 
**  or  to  be  united  in  covenants,  or  partnership  exceeding  the  number  of 
*'  six  persons,  in  England,  to  borrow^  owe^  or  take  up  any  sum  or  sums 
^'of  money,  on  their  bills  or  notes  payable  at  demand,  or  at  any  less 
*'  time  than  six  months  from  the  borrowing  thereof,  during  the  con  tin  u- 
^  ance  of  the  privilege  of  exclusive  banking  granted  to  the  governor 
<*and  company  of  the  Bank  of  England.^'  But  this  statute  does  not 
preclude  the  members  of  a  commercial  firm,  although  exceeding  six 
in  number,  from  drawing  bills  at  a  shorter  date  than  six  months.!^     It 

pinif  Norton,  5  East.  239.  Bsc  Ab.  Cor- 
porations, £.  Z,  The  King  o.  Bigg,  3  P. 
W.  432.  4.  Yarborough  v.  Bank  of  Eng- 
land, 16  £a8t.  11.  3  &  4  Anne,  c.  9.  s.  8. 
1  Chitty  on  Pleading,  3d  ed.  102. 

I  15  Geo.  2.  c.  13.  8.  5.  6  W.  &  M. 
c.  22.  The  King  v.  Bigg,  8  P.  W.  432.  4. 
Bac.  Abr.  Corporations,  E.  3. 

"  Edie  V.  East  India  Company,  2  Burr. 
1216.  Ryall  v.  Rolle,  1  Atk.  181.  Wat- 
son's Law  of  Partnerfihip,  let  ed.  53.  Kyd. 
on  Bills,  32.  In  Slark  v.  Highgate  Arch, 
way  Company,  5  Taunt.  792,  which  wa« 
an  action  of  assumpsit  upon  their  promis- 
sory note  in  the  common  form,  and  in- 
dorsed to  the  plaintiff;  it  seems  to  have 
been  considered,  that  if  a  corporation  is 
authorized  to  raise  money  on  promissory 
notes  for  a  particular  purpose,  evidence 
might  be  received  to  impeach  the  notes 
by  showing  they  ^ere  issued  for  another 
purpose;  and  tlie  court  said,  tiiat  assump- 
(jiit  would  not  lie  against  a  corporation, 
unless  the  act  which  authorized  the  making 
of  promissory  notes  eo  nomine  by  such  cor- 
poration ftr  01  tenniniy  impliedly  empower- 
ed the  corporation  to  make  a  promise. 

»  83  Geo.  3.  c.  62.  s.  108,  9,  10. 

«» 6  Anne,  c.  22.  s.  9.  15  Geo.  2.  c.  13. 
B.  5. 

P  Wigan  o.  Fowler  and  others,  1  Stark. 
N.  P.  C.  459.  This  was  an  action  against 
seven  defendants,  co-partners,  not  bank- 
ers, on  their  promKssory  note  for  lOOOA, 
payable  three  month*  after  date.    It  was 


he  was  not  liable  to  the  bankrupt  laws, 
the  21  Hen.  8.  c  13.  s.  5.  was  ci^  in  fa- 
vour of  a  petitioner.  There  was  no  dis- 
pute either  as  to  the  trading  or  act  of  bank- 
ruptcy. Per  Lord  Chancellor,  "  the  sta- 
tute of  21  Hen.  8.  is  rather  in  the  nature  of 
a  prohibition,  and  a  prohibition  will  not  ex- 
empt him  from  being  a  bankrupt,  for  if  a 
man,  with  eyes'open,  will  break  the  law, 
that  does  not  make  void  the  contract." 

c  Fairly  9.  Roch,  Lutw.  891.  Brom- 
w^ch  ».  Lo3rd,  Lutw.  1685. 

^  Sarsfield  v.  Witherly,  2  Vent.  296. 
Comb.  152.  Carth.  82.  1  Show.  125.  S.  C. 
Hodges  9.  Steward,  12  Mod.  86.  1  Salk. 
125.  S.  C. 

*  Comerford  v.  Price,  Doogl.  818.  This 
was  an  action  by  original  against  defen- 
dant who  was  an  attorney,  as  acceptor  of 
a  bill  of  exchange;  defendant  pleaded  in 
abatement  his  privilege  to  be  sued  by  bill, 
and  the  plaintiff  demurred  generally.  The 
case  was  argued  for  the  plaintiff.  De- 
fendant's counsel  was  stopped  by  Lord 
Mansfield,  who  said,  "This  case  is  ex- 
trproely  clear;  a  man  does  not  make  him- 
self a  merchant  by  drawing  or  accepting 
a  bill  of  exchange;  if  there  are  no  cases, 
it  10  because  the  privilege  cannot  admit 
of  a  doubt"  Same  point  ruled  by  Dam- 
pier,  J.  6th  May,  Easter  Term,  1816. 

•»  Slark  r.  Highgate  Archway  Company, 
5  Taant  794.  Broughton  v.  The  Man- 
clictter  Water  Works  Company,  8  B.  &  A. 
.£.    The  King  v.  The  Inhabitants  of  Chip- 
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OP  THE  PASTIES^' 


Sect  1.  or.  has  been  recentl j  deterrDlned,  that  a  corporation  not  estaUiahed  for 
^  ^'^  trading  purposes,  cannot  be  acceptors  of  a  bill  of  exchange  payable  at 
Mi^ctine^  less  period  than  six  months  from  the  date,  because  such  a  case  falls 
partitf.  ~  within  the  provisions  of  the  several  acts  passed  for  the  protection  of  the 
Bank  of  England,  and  it  was  questioned  whether  anj,  except  a  trading 
corpk>ratton,  can  bind  themselves  as  parties  to  a  bill  of  exchange.  ^  (^.; 

InSiois.  With  respect  to  the  competeney  of  the  contracting  parties  in  general, 
the  law  has  wiselj  taken  care  of  the  interests  of  those  who  either  have 
r  16  1  not  judgment  to  contract,  as  in  the  case  of  inftiixtM;  or  who  having 
judgment  to  contract,  cannot  in  law  have  a  fund  or  property  to  enable 
them  to  perform  tlie  contract,  as  in  the  case  of  ^ftme  covert ;  and 
therefore  it  has,  in  general,  rendered  the  contracts  of  infants  voidable, 
and  those  of  married  women  absolutely  void.  In  general,  all  contracts 
made  by  infants,  otherwise  than  for  necessaries,  which  is  a  relative 
term  depending  on  their  station  in  life,  are  voidable  by  them  /  and  a 
bond  in  a  penalty,  or  for  the  payment  of  interest,*  and  bills  of  ex- 


fkbjected  by  the  defendants,  that  the  note 
was  illegal,  contrary  to  the  above  statute. 
At  the  trial,  a  venlict  was  found  for  the 
plaintiff,  and  upon  motion  to  set  it  aside, 
Liord  £nenborougb  said,  this  objection, 
if  it  were  available,  would  affect  the 
holder's  right  of  action  in  every  case 
where  it  might  be  contended,  that  the 
number  of  the  members  of  the  firm,  by 
which  the  bill  was  drawn,  exceeded  six. 
buch  a  decision  would  virtually  incapaci- 
tate any  number  of  persons  exceeding 
•ix,  from  entering  into  a  commercial  part- 
nership, to  draw  bills  of  exchange;  and 
great  inconvenience  would  result,  since  it 
would  b^  incumbent  on  every  person  be* 
fore  he  took  a  bill,  to  inquire  whether  the 
firm  by  which  it  was  drawn  consisted  of 
more  titan  aix  members.  'I'he  statuet 
must  be  construed  secundum  subjtciam 
maietiamt  and  it  was  the  manifest  object 
of  the  legislature  in  framing  this  act,  to  pro* 


tect  the  Bank  of  England  against  rivaJ 
banks.  If  a  comaMrcial  partnership  be 
made  a  mere  colour  for  raising  money  by 
the  issue  of  notes,  I  agree  that  the  case 
would  fall  within  the  prohibitioo  of  the 
Btatnte.  Bayley,  J.  Admitting  the  caee 
to  be  within  the  statute,  the  note  would 
not  be  void,  and  the  illegality  would  mL 
feet  thoee  only  who  knew  the  defect- 
llie  intention  of  the  legislature  was  to 
protect  the  Bank  of  England  against  other 
banking  companies,  and  the  canstroetion 
contended  tot  might  defeat  their  remedy 
in  almost  every  instance  in  which  they 
discounted  bills.  Mr.  Justice  Holroyd 
expressed  the  same  opinion. 

1  Broughton  and  others  v.  The  Com* 
pany  of  Manchester  and  Salford  Water 
Works,  8  a  ft  A.  1. 

'  Hands  o  Slaney,  8  T.  R.  578. 

•  Fisher  v  Mowbray,  8  East  880. 


(28.)  The  same  doctrine  ia  aaserted  in  respect  to  infants  in  the  United  States.  Hiey 
are  not  liable  upon  notes  given  by  them,  although  carrying  on  trade  as  adults.  Vian 
Wmkle  V.  Ketehatn^  8  Caine,  Rep.  323.  A  negotiable  note  given  by  an  infant  even  for 
necessaries  is  void.  Swasey  v.  Adnu  of  Vandtrhayden^  10  John.  Rep.  83.  Ftnifm  v. 
White,  1  Southard's  Rep.  100.  And  the  same  evidence  has  been  required  of  the  confir* 
matJon  of  a  voidable  contract  of  an  infant  after  full  age,  as  of  the  execution  of  a  new  one. 
jRogers  v.  Httrd,  4  Day's  Rep.  57.  But  if  infancy  be  set  up  against  a  note  executed  in 
a  foreign  country,  the  party  is  bound  to  show  that  by  the  law  of  such  country,  such  plea 
is  a  good  defen<*e.  >  Thon^ton  v.  Ketcham^  S  John.  Rep.  189.  A  note  made  by  an  in* 
fant  for  a  valuable  consideration,  but  not  for  necessaries,  in  not  confirmed  by  a  clause  in 
his  will  made  after  coming  of  age,  directing  all  his  just  debts  to  be  paid.  Smith  v.  Mtufo, 
9  Mass.  Rep.  62. 

Banks  and  other  commercial  corporations  may  bind  themselves  by  the  acts  of  their  au« 
thorixed  officers  snd  agents  witliout  the  corporate  seal.  Hubner  v.  Bank,  U.  8,6  Wheat. 
338.  and  it  is  now  held  in  England  that  assumpsit  will  lie  upon  a  bill  of  exchange  against » 
trading  corporation  whose  power  of  drawing  and  accepting  bills  is  recognised  by  statute. 
Jharav  v.  Kaat  India  Company,  6  Bam.  &  Aid.  204. 

The  indorsement  and  delivery  of  a  promissory  note  to  a  bank  on  its  request  is  a  suffix 
cient  consideration  for  an  undertaking  on  the  part  of  the  bank  to  charge  the  indoreer  by 
notice:  and  if  they  neglect  to  do  this,  the  holder  may  maintain  an  action  against  them 
and  recover  damages  for  the  neglect  Bank  of  UHea  v.  Smedes,  3  Cowen.  6iS8.  hi  error. 
And  a  count  for  such  neglect  would  be  good  as  a  count  for  oiiafeasance.    Iba^ 
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cliaiige,  in  the  course  of  trade^  and  not  merely  for  necessaries,  are  Sect,  i.  Of 
clearly  not  binding  upon  them  ;<  and  though  it  has  been  considered,  ™  ^''^ 
that  a  single  bill  or  bond  for  the  exact  sum  due,  and  not  in  a  penalty  ^Qtmcting 
given  for  necessaries,  is  obligatory  upon  an  infant,*  yet  an  indorsee  of  parties, 
a  bill  or  note  cannot  sue  an  infant  upon  either  of  those  instruments, 
though  given  for  such  consideration,  and  it  is  as  yet  undecided,  whether 
in  any  case,  those  Instruments  are  available  against  infants,  even  between 
the  original  parties.'    If  one  of  two  partners  is  an  infant,  the  holder 
of  a  bill  accepted  by  both  partners  may  declare  on  it  as  accepted  by  the  [ 
adult  only  in  the  name  of  Wh,  and  if  the  defendant  pleaa  in  abate- 
ment that  the  other  partner  ought  also  to  be  sued,  the  plaintiff  may 


tr  2 


•WiUiuDs  V.  Haniioo,  Garth.  160.  3 
Salk.  197.  Sel  C».  17.  S.  C.  WUliam- 
flton  o.  Watts,  1  Campb.  552.  Com.  Dig. 
£nfant,  C.  2.  In  Williamaon  v,  Harrison 
and  others,  the  case  was  thus:  In  ^n  ac- 
tion  on  the  case  brought  hy  the  plaintiff 
against  the  defendants,  being  merchants, 
according  to  die  custom  of  merchants, 
upon  a  ral  of  exchange  drawn  by  them 
and  protested,  R.  Harrison,  one  of  the 
defendants,  pleaded  infancy  in  bar,  &c. 
And  upon  a  demurrer  to  this  plea,  sup- 
posing that  infancy  was  no  bar  to  thk  ac- 
tion, founded  on  the  custom  of  merchants, 
tiie  oourty  without  argument,  orer-ruled 
the  demurrer,  for  they  clearly  held,  that 
infancy  was  a  good  bar,  ^notwithstanding 
the  custom;  for  here  the  infsnt  is  a  trader, 
and  the  bill  of  exchange  was  drawn  in 
coiRse  of  trade,  and  not  for  any  neces- 
saries; so  judgment  was  entered,  that  the 
plainiiff  ml  ee^at,  her  billam  p.  B.  Har- 
rlsoo,  and  Holt,  Ch.  Justice,  cited  a  case, 
that  where  an  infant  keepto  a  common  inn, 
yet  an  action  on  the  case  upon  the  custom 
of  inns,  will  not  lie  against  him,  which 
14  stronger  than  the  principal  case. 

■  Co.  lit.  172  a.  n.  2.  1  Rol.  Abr.  729. 
1.  20.  1  Lev.  86.  8  East  830.  Trueman 
V.  Hurst,  1  T.  R.  41. 

■  li  is  laid  down  in  Mr.  J  Bayley's 
Treatise  on  Bills,  19,  "  That  an  infant 
"  cannot  make  himself  responsible  for 
"  the  payment  of  a  bill  or  note,  even 
*'  when  it  is  given  for  necesesries,"  and  in 
Wllliarason  «.  Watts,  1  Campb,  552,  Sir 
James  fiifansfield  appears  to  hare  consider- 
ed, that  an  infant  could  not  be  liable  as  ac- 
ceptor of  a  bill,  although  drawn  on  account 
of  necessaries;  the  case  was  this:  '*  As- 
susopsit  on  a  bill  of  exchange.  Plea,  in- 
fancy. Replication,  tibat  the  bill  was  ac- 
cepted for  necessaries,  and  issue  thereupon. 
When  the  case  was  opened.  Sir  James 
Mansfield,  C.  J.  said,  tlds  action  certainly 
cannot  be  maintained.  The  defendant  is 
allowed  to  be  an  infant;  and  did  any  one 
ever  hear  of  an  infant  being  liable  as  accep- 
tor'of  a  bill  of  exchange?  The  reptication 
is  nonsense,  and  ought  to  have  been  demurs 
red  to.  As  the  point  of  law  is  so  clear,  I 
am  strongly  inclined  to  nonsuit  the  plaintiff; 
Iwwever,  If  I  am  required  to  hear  the  evi- 
dence, I  wiH  do  so,  and'tbe  defendant  will 
find  redren  in  tlie  court  above,  should  the 


verdict  be  agstet  her-  It  appeared,  that 
the  defendant  was  a  woman  of  the  town, 
and  that  the  consideration  for. the  accep- 
tance, was  the  sale  of  silk  stockings  and 
other  expensive  articles  of  dress;  whereup- 
on Sir  J.  Mansfield  directed  a  nonsuit  See 
also  Selwyn's  Ni.  Pri.  4th  ed.  287.  But 
in  the  case  of  Trueman  o.  Hurst,  1  T.  R. 
40.  and  MSS.  the  court  appear  no  have 
been  of  opinion,  that  a  note  given  by  an 
infant  for  necessaries  is  valid.  From  the 
manuscript  of  that  case,  it  appears  that 
the  declaration  was  on  a  note,  whereby 
the  defendant  acknowledged  himself  to  be 
justly  indebted  to  the  plaintiff,  in  the 
sum  of  107.,  for  board  and  lod^ngs,  and 
for  teaching  and  instructing  uie  defen- 
dant in  the  business  of  bair-dressing,  and 
did  therefore  promise  to  pay  the  same 
to  the  plaintiff  on  demand  ;  and  after  the 
common  counts,  there  wss  an  account 
stated.  The  defendant  'pleaded  infancy 
to  the  whole  declaration  ;  and  the  plaintiff 
replied,  that  the  note  was  given  for  nece^ 
saHes,  and  that  the  bum  mentioned  in  the 
other  counts  were  due  for  necessaries  ;  to 
which  replication  the  defendant  demurred; 
and  it  was  argued  for  the  defendant,  that 
an  infant  cannot  bind  himself  by  a  promis- 
sory note,  even  for  necessaries;  that  there 
is  a  great  difference  between  a  single  bill 
and  a  promissory  note,  because  an  action 
on  the  first,  must  be  brought  in  the  name  of 
the  person  to  whom  it  was  given,  in  widch 
case  the  consideration  may  be  gone  into, 
whereas  a  promissory  note  is  negotiable. 
The  court  desired  the  counsel  for  the  plain- 
tiff to  confine  himself  to  the  objection  to 
the  account  stated,  from  which  it  has  been 
observed,  that  it  may  be  inferred,  that  they 
considered  that  the  action  on  the  note  was 
sustainable,  Bayley  on  Bills,  20,  in  notes. 

In  Kyd,  on  Bills,  29,  it  is  urged,  that 
if  a  single  bill  for  necessaries  be  valid, 
there  seems  no  reason  why  a  bill  or  note 
for  the  same  consideration  should  not  be 
binding ;  and  a  learned  author  has  observ- 
ed, that  the  circumstance  of  a  single  bill 
for  necessaries  being  valid,  seems  to  afford 
an  argument  from  analogy,  to  show  that  a 
promu»ory  note  given  by  an  infant  for  ne- 
cessaries would  be  bindmg,  if  payable  only 
to  the  person  who  supplied  them,  though 
he  cannot  be  bound  by  his  signature  to  a 
ae^tiable  bill  or  note^  as  tut  not  only 
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Sect  1.  >Of  reply  his  infancy,  and  it  is  no  departure.^    However,-  a  person  is  liable 
J^*^^''a8  acceptor  of  a  bill  of  exchange,  which  was  drawn  whilst  he  was  an 
contracting ^^^^>^ ^9  Dttt  accepted  after  he  came  of  a^e;'  and  as  the  contract  of  an 
parties.       infant  is  only  voidable,  and  not  absolutely  void,  he  may,  by  a  promis(^ 
to  pay  the  bill  made,  after  he  attains  twenty-one,  render  it  as  operative 
against  him  as  if  he  had  been  of  age  at  the  time  it  was  made.*     Sucii 
promise,  however,  must  be  express;  and  a  bare  acknowledgment  of  the 
debt  is  not  a  sufficient  confirmation,  nor  will  a  promise  to  pay  a  part,  or 
an   actual  payment  of  part,   create  any  further  liability.*'     An  in- 
fant, however,  may  certainly  sue  on  a  bill  in  his  favour.*    Though  where 
one  of  several  persons  who  is  an  infant,  has  been  suffered  to^appear  as 
a  partner  with  others,  they  are  not  obliged  to  join  him  in  an  action  at 
their  suit*^ 

Married  A  married  ivonnan  cannot  be  a  party  to  a  bill  of  exchange,  promis- 
women  sory  Dfvte.  or  other  contract,  so  as  to  charge  herself  to  liability  in  a 
C  *®  3  court  of  law,  although  she  be  living  apart  from  her  husband,  and  have  a 
separate  maintaiuance  secured  to  her  by  deed;""  and  ^feme  covert  sole 
trader  in  London  is  not  liable  to  be  sued  as  such  in  the  courts  at  JVei>.t- 
minsteri^  But  sometimes  a  fhne  covert  is  chargeable  in  equity ;»  and 
where  a  married  woman  borrowed  money,  and  gave  her  promissory  note 
payable  on  demand,  with  interest,  on  a  bill  filed  against  the  husband 
and  wife,  and  trustees  acting  under  a  marriage  setueinent,  it  was  de- 
creed, that  the  debt  should  be  paid  out  of  the  rents  and  profits  of  the 
estates,  settled  to  her  separate  estate^^  and  the  same  point  was  recent- 


primd  facie  admits  the  debt  and  operates 
as  an  account  stated,  but  if  valid,  would 
render  him  liable  to  an  action  at  tiie  suit  of 
an  indorsee,  in  which  the  amount  of  the  ori- 
ginal debt  could  not  be  disputed,  1  Campb. 
553,  notes.  And  it  has  been  observed  in 
Mr.  Holt's  Ni.  Pri.  Cas.  78,  9,*  tliat  as  a 
promissory  note,  by  the  stat.  of  Anne,  may 
be  indorsed  over,  it  should  seem,  that  an 
infant  would  not  be  bound  by  such  securi- 
ty, at  least  not  whilst  it  is  in  the  hands  of 
an  indorsee,  and  in  the  hands  of  the  person 
to  whom  it  was  originally  made  payable,  it 
would  probably  be  deemed  to  have  no  other 
qualities  than  a  promissoiy  note  before  the 
staL  of  Anne,  that  of  being  merely  evv- 
dence  of  a  debt 
y  Burgess  v,  Merrill,  4  Taunt  4C8. 

*  Stevens  v.  Jackson,  4  Campb.  164. 

*  Taylor  v.  Croker,  4  Esp.  Rep.  187. 

^  Dilk  V.  Keighley,  2  Esp.  Rep.  481. 
Thupp  V.  Fielder,  2  Esp,  Rep.  628. 

« War^vick  v.  Bruce,  2  M.  &  S.  205. 
6  Taunt  118.  Kyd,  SO.  Bac.  Ab.  In- 
fants, I.  6. 

*  Glossop  «.  Coleman  and  others,  1  Stark. 
25. 

*  Marshall  v.  Rutton,  8  T.  R.  545. 

*  Beard  ».  Webb,  2  Bos.  &  Pul.  93. 

«  Vin.  Abr.  Baron  and  Feme,  N.  3.  pi. 
4.  2  Ves.  sen.  190.  2  P.  Wms.  144.  2 
New  Rep.  163.  Bac.  Abr.  Baron  and 
Feme,  K. 

*  Bullpin  ».  Clarke,  17  Ves.  366.  This 
was  a  bill  filed  against  Clarke  and  his  wife, 
•nd  the  trustees  under  the  marriage  settle- 
ment, dated  the  2d  and  3d  May,  1606;  pre- 


vious to  the  marriage  and  vesting  several 
real  estates  and  personal  property  in  tht 
trustees,  for  the  sole  and  separate  use   of 
the  wife;  and  the  bill  stated,  that  on  tin; 
4th  October,  1806,  the  wife  requested  tli« 
plaintiff  to  lend  her,  250/.,  which  she  p/u- 
mised  should  be  repaid  to  him,  with  iftt*  r 
est,  out  of  her  separate  property ;  and  i-  »» 
plaintiff  knowing  that  she  had  such  a  M»j)a- 
rate  property,  accordingly  advanced   hw 
that  sum  for  her  separate  use;  and  bhe  pjave. 
him  her  promissory  note  for   the   sum    (»{ 
260/.,  with  lawful  interest,  upon  deinaml, 
dated  the  4th  of  October,   1806.     By  a  iit- 
ter  from  the  wife  to  the  plainiiff,  answer  lo 
an  application  for  repayment,  she  acknow- 
ledged the  debt,  and  promised  to  pay  it  o'jt 
of  her  separate  estate.  'The  note  and  t):^. 
letter  were  admitted  by  the  answer.      Sir 
Samuel  Romilly,  for  the  defendants,  con- 
tended, that  the  promissory  note  ^va.s    noi 
the  execution  of  a  power;  an  appointruent 
of  any  part  of  this  settled  property,    an. I 
had  no  reference  to  it;  constituting  merely 
a  debt  for  a  simple  contract,  and  that  thei  <^ 
was  no  authority  establishing  the  right  of  a 
court  of  equity  to  apply  the  rents  and  jn  o- 
fits  of  the  hcparate  estate  of  a  married  wo- 
man to  the  payment  of  a  debt    The   tie- 
cree  thereupon  directed  the  trustees  t«>  r*-- 
ceive  the  rents  and  profits  of  the  seveiaJ 
estates  in  the  marriage  settlement  meiiti<  k- 
ed;  that  an  account  should  be  taken  of  \^'hat 
was  due  lo  the  plaintiff  for  principal,  inter- 
est, and  costs,  upon  the  note  of  tlie  vriie ; 
and  that  the  trustees  should  pay  to    hi:n 
what  should  be  found  due  in  respect   of 


IX)  A  BILL  OF  EXCHANGE,  kc.  j[g 

\y  determined,  where  a  f^me  covert  liyed  separate  from  her  hilsbaBd,  Sect.  1.  Of 
and  had  a  separate  iqaintakiance,  and  accepted  a  biil  of  exchange;*  ^^^*o?^e 
when  her  hosband  is  in  legal  consideration  dead,  as  where  he  is  trans-  c^n^acting 
ported,  banished,  &c.  she  may  contract  so  as  to  be  liable  at  law.*^    And  parties, 
though  it  has  been  decided,  wat  if  a  married  woman  give  a  promissory 
note,  and  after  the  death  of  her  husband,  promise  to  paj  it  in  consider- 
ation of  forbearance,  such  promise  is  void ;  jet  if  the  wife  had  a  sepa- 
rate estate  secured  to  her  at  the  time  she  gave  the  note,  the  promise 
maj  be  enforced  at  law .^    If  a  bill  or  promissory  note  be  made  to  a[    19    3 
feme  sole,  and  she  afterwards  marfVy  being  possessed  of  the  note,  the 
property  vests  in  the  husband,  and  Ite  alone  can  indorse  the  same;"*  and 
if  such  instrument  be  made  payable  to  a  feme  covert^  the  legal  interest 
vests  in  the  husband,  and  he  alone  can  mdprse  the  same,"  and  though 
the  wife  misht  join  with  him  In  an  action,  yet  ft  is,  not  necessary  that 
she  should  do  so,  because  by  the  act  of  marriage  itself,  the  husband  is  , 
virtnally  an  indors'fee."    And  where  a  note  was  given  by  the  MemlMf 
to  a  married  woman,  knowing  her  to  be  such,  with  intent  that  she  should 
indorse  it  to  the  plaintiff,  in  payment  of  a  debt,  which  she  owed  him  in 
the  course  of  carrying  on  a  trade,  in  her  own  name,  by  the  consent  of 
ber  husband ;  yet  it  was  held,  that  the  property  in  the  note  vested  in  the 
husband,  and  that  no  interest  passed  by  an  indprsement  in  her  name  to 
the  plaintiff.'    But  in  .another  case,  where  on  the  note  being  presented 
for  payment,  the  defendant  promised  to  pay  the  indorsee  of  the  wife, 
who  passed  and  indorsed  by  a  name  different  from  her  husband,  and 
vithliis  knowledge,  the  jury  were  directed  to  infer  an  authority  to 
make  snch  indorsement.^! 

Eseept  in  the  instance  of  an  indorsement  by  a  fhne  covert^  it  seems.  Effect    of 

that  aitJioagh  a  bill,  &c»  be  drawn,  indorsed,^  or  accepted,  by  a  person,  mcapteity 

incapable  of  binding  himself,  it  will  never^liehess  be  valid  againa  tall  **  ^  ®^^^ 
*^  '  B  »  .    ^ ,  -e  parties. 

soch  principal,  interest*  and  costs,  out  of  caus^shown,  said  it  was  clear,  that  the  de- 

such  rents  and  profits^  that  ihej  should  ac-  livery  Df  the  note  to  the  wife  vested  the 

cuQot  annuaUx  for  the  rents  and  profits,  property  in  the  husband;  that  as  he  permit- 

asd  pay  to  the  plaintiff  the  balance  which  ted  her  to  trade  on  her  own  account,  and 

&bouJd  from  time  to  time  be  reported  due,  this  was  a  transaction  in  the  course  of  that 

until  the  princqial,  interest,  and  costs,  shall  trade,  he  was  not  prepared  to  say,  that  if 

be  fully  paid.  she  had  indorsed  the  note  in  his  name,  that 

>  Stewart  o.  Lord  Kirkwall  and  others,  that  would  not  have  availed:  and  the  jury 

3  ISadd.  3S7.  might  have  presumed  an  authority  from  her 

''  De  Gaiilon  o.  L'Aiglg»  1  Boa  .&  Pul.  •  husband  for  that  purpose.   But  the  indorse- 

358,  9L     Carqol  v.  Blencow,  4  Esp.  27.  ^ment  being  in  her  own  name,  it  was  quite 

^  Lkyyd.  v.  Lee,   I   Stra.  94.    Lee  v.  imposBible  that  it  could  pass  away  the  in- 

AlofSeridge,  5  TbunL  36.  terest  of  her  husband  by  it   Rule  absolute. 

*  Corner  v.  Martin,  cited  3  Wils.  6.  i  Cotes  o.  Davis,  1  Campb.  485.   Action 

•  Phillidurii  et  Uz  9.  Pluckwell,  2.  M.  by  indorsee  against  maker  of  promissory 
&  &  893.  note,  payable  to  Mrs.  Carter  or  order,  and 

^M'Neilage  v,  Holloway,  1  B.  &  A.  indorsed  by  her  \n  her  own  name.    The 

218.  Arnold  v.  Revoult,  1  Brod.  &  B.  445.  note,   when  due,  with    the    indoraement 

P  Barlow  v.  Bishop,  1  East,  432.  3  Esp.  thereon,  was  presented  by  a  notary  to  de- 
ll^ 966.  &  C  Aim  Parry  was  a  married  fendant,  who  said  it  should  be  paid  in  a  few 
waBasy  carrying  on  trade  in  her  own  name  days:  defeq^ant  now  offered  to  prove  that 
with  the  consent  of  her  husband.  She  be-  Mrs.  Carter  was  the  wife  of  one  Cole^  who 
eanie,  tn  the  course  of  such  trade,  indebted  was  still  living.  Lord  Ellenborough  said, 
to  the  plaintiff,  and  to  enable  iier  to  pay  the  jury  might  presume,  that  her  husband 
him,  defendant,  who  knew  that  Ihe  was  authorized  her  to  indorse  notes  by  -  the 
married,  gave  her  a  note,  payable  to  her  of  name  in  which  she,  herself,  passed  in  the 
<Hder  lor  the  amount  of  the  debt;  she  indor-  world,  and  that  the  defendant  was  estopped 
sed  it  in  her  own  name  to  plaintiff,  and  he  from  contesting  her  authority  for  this  in- 
broogjil  this  action.  Lord  Kenyon,  at  the  dorsement  Verdict  for  plaintift  See  also 
trial,  thoi^ht  it  »otiaaintainabIe»  and  saved  Doe,  extern.  Leicestac  Md  anoUier  v. 
the^pdnt,  and  after  a  rule  for  a  nonsuit  and  Biggs,  1  Taunt.  867. 

Chiitt  on  bills*  D 
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Effect    or  other  competent  parties,'    Therefore,  if  a  husband  indorse  a  note,  by 
incapadty  ^l^.^l^  hw  wife  promised  to  pny  him  a  sum  of  money  as  between  him 
rlrUe^   "  and  the  indorsee,  it  is  certainly  f^ood/  and  as  infancy  is  a  personal  privi- 
r     20    ]lege,  of  which  the  infant  alone  can  avail  himself ;  the  drawer  or  accep- 
tor of  a  bill,  cannot  set  up  the  infancy  of  the  indorser  as  a  defence  to 
the  action,*  and  it  is  reported  to  have  been  decided,  that  where  a  bill 
drawn  and  indorsed  by  an  infant  to  a  third  person,  who  indorsed  tho 
same  to  the  plaintiff,  had  been  misappropriated  by  the  first  indorsee,  in 
fraud  of  such  drawers,  and  they  had  therefore  demanded  the  bill  from 
the  plaintiff,  that  circumstance  afforded  no  defence  in  an  action  against 
the  acceptors,  because  it  would  maj^erially  injure  the  circulation  of  bills, 
if  such  facts  were  to  be  inquired  into."  (26) 

Sect  2.  Of   *  Bills  of  exchangee  differ  f'rom  most  other  contracts  in  the  circumstance 
ifaentim&p' of  there  being  frequt;ntly  more  than  two  parties  to  them:  a  bill  has,  in- 
of  tBe  P^Y^i^j  pi^vi«us!y  to  its  being  transferred,  generally  tJiree  parties,  name- 
mod€   "byljj  the  person  making  it,  who  is  called  the  drawer,  the  person  to  whom 
which  they  it  is  directed,  who  before  acceptance  is  called  ihe' drawee,  and  after- 
may      ^e*  wards,  the  acceptor,  and  the  person,  in  whose  favour  it  is  made,  who  is 
come  such,  ^jj^g^j  ^he  payee.     It  is  not,  however,  necessary  that  there  should  be 
three  parties  to  a  bill ;  there  are  sometimes  only  two^  as  where  a  person 
draws  a  IhII  on  another^  payable  to  his  own  order;  and,  indeed,  a  bill 
will  be  valid  where  there  is  only  one  party  to  it,  for  a  man  may  draw 
on  himself  payable  to  his  own  order.'    In  such  case  it  is  said,  tKat  the 
[]    21    3  instrument,  in  legal  operation,  is  rather  a  note  than  a  bill  ;y  however, 
in  practice,  it  is  usual  to  declare  upon  the  instrument  as  if  it  were  a 
bill,  not  admitting  the  identity  of  the  drawer  and  drawee,"  and  if  ac- 
cepted, the  defendant  may  be  charged  in  one  count  as  the  drawer,  and 
in  another  as  acceptor,  and  in  a  third  as  the  maker  of  a  promissory 

'Poth.pl.  29.    Haly  v.  Lane,  2  Atk.  became  chargesble.    Hie  defendant  suffer- 

182.  ^d  judgment  bytdefault,  and  moved  in  ar- 

*  Haly  V.  Lane,  2  Atk.  181.  rest  of  judgment;  but  made  no  objection, 

'  Haly  V,  Lane,  2  Atk.  182.  and  see  the  on  the  ground  that  the  bill  was  drawn  by 

feneral  principle.  Holt  o.  Clarencieux,  2  the  drawer  upon  himself,  though  other  ob- 

tra.  937.     Warwick  v,  Bruce,  2  M.  &  S.  jections  were,  taken,  and  the  plaintiff  had 

205.    6  Taunt.  118.   Butin  Jeuner.  Ward,  judgment                                                • 

2  Stark.  830, 8uch<a  defence  was  permitted.  Deherti  e.  Harriet,  1  Show.  163.      A. 

■  Taylor  v.  Croker,  4  £sp.  Rep.  187,  sed  drew  a  bill  payable  by  himself  in  Dublin. 

quere.  *a  action  was  afterwards  brought  thereon; 

»  Ex  parte  Parr,  18  Ves.  69.  Per  Lon^^  *nd  no  objection  being  taken  on  thb  ac- 
Eldon,  «« It  is  said  by  the  counsel,  that  the  count,  plaintiff  rtcovered. 
house  at  Liverpool  was  partner  with  tH>  Robinson  v.  Bland,  Burr.  I0T7.  The  de- 
other  house  at  Demerara;  but  it  has  been  fendant  being  at  Paris,  drew  a  bill  on  him- 
esUbliahed  above  thirty  years,  that  the  same  »«lj. »«  London;  the  consideration  was  part- 
persona  may  be  both  drawers  and  accep-  h'  for  money  lost  at  play  in  Paris,  and  part- 
tors,  as  consUtuting  different  firms."  V  money  lent  at  the  time  and  place  of  ploy, 

fiiarke  v.  Cheesman,  Carth.  609.    Chris-  «»d  "Pon  that  ground,  a  case  was  reserved 

topher  Cheesman,  being  in  Virginia,  drew  a  ^ot  the  opinion  of  the  Court;  but  no  objec- 

biU  on  Christopher  Cheesman  in  Ratcliffe,  ^^n  was  made  that  the  defendant  drew  the 

London,  which  in  truth,  was  upon  himself,  oUl  upon  himself.               „      •  ^ 

and  the  plaintiff  declared,  that  defendant  Jocelyn    e.    Laserre,    Fort.    282.     Per 

drew  a  bill  payable  after  sight,  and  direct-  Eyre,  J.    It  la  not  necessary  to  have  three 

cd  the  same  to  Christopher  Cheesman  in  persons  to  make  a  good  bill  of  exchange. 

Ratcliffe,  and  then  averred  that  the  drawee  A  man  may  draw  a  biU  upon  himself, 

w^  not  found,  an^  thereupon  the  bill  was  '  B^l.  21. 

protested,  and  the  defendant,  as  drawer,  *  See  cases  in  note,  ante,  p.  20. 


(26)  Hwngh  a  note  given  by  an  infant  be  void  as  against  him,  yet  it  will  be  good 
•gainet  w  indoner.    Stmgn  n  Woodhowe^  4  &p-  Bep.  Da»if9  Note  (1.) 


TO  A  BILL  OP  EXCHANGE,  &c. 
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note.    And  an  instnimeDt  in  the  common  form  of  a  bill  of  exchange,  ex-  Sect  2.  Of 
rept  that  the  word  at  is  ^li|titcited  for  /o,  before  the  name  of  the  drawees,  ^^  J'^"*f 
may  be  declared  on  as  a  bUl  of  exchange,  and  if  refused  acceptance,  thcptrties. 
the  drawer  may  immediately  be  sued,  or,  as  it  seems,  it  might  be  de- 
clared on  as  a  promissory  note,  after  it. is  due."     &»  though  husband 
and  wife  are  in  legal  consideration  one  person,  and  though  a  note  given  Q    22     3 
br  a  married  woman  to  her  husband  is  void,  yet  if  he  indorse  it  over  to 
a  third  person  as  between  the  husband  and  the  indorsee,  the  note  is 
certainly  good,*     Various  inconvieniences,  however,  may  arise  from  the 
some  person   becoming  a  party  to '%  bill  or  note  in  different  capacitics« 
viz.  as  drawer,  and  also  as  second ^dorser,  See.*" 


*ShuttIcwwth  V.  Stevens,  1  Campb. 
4*'i7.  Declaration  in  conjmon  form,  as 
'r>in  a  but  of  exchange,  drawn  by  defen- 
u^'it  on  Messrs.  John  Morson  and  Co. 
pyable  to  John  Jenkins,  and  indorsed 
u:  him  by  the  plaintiff.  In  support  of  the 
2C!;no,  a  paper- writing  of  which  the 
t'.'iowing  is  a  copy,  waa  given  in  evi- 
d.:ice  :-■  ' . 

2l8t  October,  1S04. 

Two  Months  after  date,  pay  to  the  Or- 
der of  John  Jenkins  78/. :  1I«.  value  re- 

Tho.  Steven R. 
At  Messrs.  John  Morson 
and  Co. 

Lord  Ellenborough  held,  that  this  was 
jrcfurly  declared  on  as  a  bill  of  exchange, 
•nd  that  Messrs.  Morson  and  Co.  might 
t**  cooskiered  as  the  drawees,  although, 
perhaps,  it  might  have  been  treated  as  a 
p:orm:ss>ory  note,  at  the  option  of  the  hold- 
er. 

Alien  c.  Mawson,  4  Campb.  115.  The 
7I  ir.tiff  declared,  as  indori^ee,  againnt 
the  defendant,  as  drawer  of  a  bill  of  ex- 
^T'r,7e,  alleged  to  have  been  dishonoured 
f  jr  naa-acceptance.  The  instrument  given 
n  evidence  waa  in  the  following  form  : — 

^>^^-  Bradford,  Angnst,  2d,  1814. 

Two  Months  after  date,  pay  to  Mr^ 
Lp^Is  Alexander  or  Order,  Forty  Pounds, 
vil'ie  received. 

George  Mawson. 

*'  Sir  John  Pe'rring,  Shaw, 
Barber,  and  Co.  Bankers,  • 

IxmdoB. 

The  word  at  was  in  very  small  letterF, 
*-\cio*.ed  in  the  hook  of  the  following  S. 
T  n*  instrument  was  drawn  in  Yorkshire, 
Borf  being  remitted  to  the  plaintiff,  who 
^as  in  attorney  in  London,  he  presented 
II  f«r  acceptance  to  Penring  and  Co.,  and 
as  they  refused  to  accept  it,  he  immedi- 
arclvgave  notice  of  its  dishonour  to  the 
'it-rendant,-  and  commenced  an  action 
again*t  hrm.  Thi  question  was,  whether 
the-  plaintiff  bsd  a  right  to  treat  this  in- 
^Toment  as  a  bill  of  exchange.  Gibbs, 
C  J.,  upon  the  autbority  of  the  above, 


case,  I  s>ho«ld  not  have  hesitated  to  de- 
cide, that  in  point  of  law  this  instrument 
b  a  bill  of  exchange,  had  the  word  a$ 
been  distinctly  written  beror**^ie  iwm^^s 
of  the  drawees  ;  but  I  shall  leave  it  to  the 
Jury,  whether  the  word  **  at "  from  the 
manner  in  which  it  was  written,  .was  not 
inserted  for  the  purpone  of  deception,  and 
then  the  instrument  is  a  bill  of  exchange 
in  point  of  fact.  The  at  being  struck  out, 
it  is  in  the  common  form  in  which  bills  of 
exchange  are  drav/n.  The  defendant 
says,  **  Two  Months  after  date,  pay  to  \" 
this,  is  not  a  promise  to  pay  ;  but  a  re- 
quest to  tliird  persons  to  pay.  H  cannot 
^  receive  evidence  of  the  manner  in  which 
such  instruments  are  considered  in  York- 
shire. The  defendant,  in  contemplation 
of  law,  issued  it  in  London,  where  the 
plaintiff  received  it ;  he  took  it  to  be  a 
bill  of  exchange,  as  almost  any  other 
person  in  London  would  have  done.  I 
can  see  no  motive  for  drawing  an  instru- 
ment in  this  form,  except  to  deceive  th# 
public.  If  such  instruments  have  been 
common  in  the  country,  they  ought  not  to 
be  continued  or  endured.  The  plaintiff 
did  w<Jl  in  immediately  commencing  the 
action,  when  Perring  and  Co.  refused  to 
accept  the  bill.  The  Jury  found  the  inser- 
tion of  the  "  at  "  to  be  fraudulent,  and  the 
plaintiff  recovered. 

•»  Per  Ijd.  Hardwicke,  in  Haly  n.  Lantf, 
2  Atk.  181. 

*  Mainwaring  v.  Newman,  2  Bos.  &  Pul. 
120.  Bishop  V.  Hayward,  4  T.  R.  470. 
Porthouse  v.  Parker  and  others,  1  Campb. 
82.  Ex  parte  Parr,  18  Ves.  65.  Davison 
V.  Robertson,  3  Dow.  229,  230.  As  to 
fictitious  bills,  see  post 

Bishop  V.  Hayward,  4  T.  R.  470,  was  a 
declaration  on  a  promissory  note,  stated 
to  have  been  made  by  one  Collings,  pay- 
able to  plaintiff,  or  order,  aad  afterwards 
indorsed  by  him  ta  defendant,  who  re- 
indorsed  it  to  plaintiff.  The  court,  upon 
motion,  arrested  the  judgment ;  and  Per 
Buller,  J.,  the  consequence  of  supporting 
this  judgment  would  be,  that  the  plaintiff, 
without  having  any  real  demand  on  defen- 
dant, might  recover  against  him,  by  the 
judgment  of  the  court,  without  allowing 
the  defendant  a  possibility  of  defending 
himself. 


J 
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OF  THE  PARTIES 

fiect  2.  Of     It  is  by  transfer  of  a  bill  of  exchange  from  one  person  to  another, 
tile    ««'»«- vhen  it  is  negotiable,  that  the  parties  may  become  numerous  ;  in  which 
iheparii^  case  if  the  transfer  be  by  indorsement,  the  person  making  it  is  called 
tlic  indorser  ;  the  person  in  whose  favour  the  transfer  is  made,  the  in- 
dorsee ;  and  in  all  cases,  the  person  in  possession  of  the  bill  is  called 
the  holder.  * 

The  drawer,  acceptoff  indorser,  and  holder,  are  the  principal,  and 
immediaie  parties  to  the  instrument  f  but  besides  them,  a  person  niay 
become  a  party  to  it  in  a  collateral  wky  ;*  as  where  the  drawee  refuses 
to  accept,  any  third  party,  afte^r.  potest  for  non-acceptance,  may  ac- 
cept for  the  honour  of  the  biU,  generally,  or  of  the  drawer,  or  of  any 
particular  indorser,  in  whicti^cise  ihe  acceptance  is  called  an  acceptance 
svpra  protest^  and  the  -person  making  it  is  styled  the  acceptor  for  the 
honour  of  the  pecaon  on  whose  account  he  comes  forward  ;  and  he  ac- 
>|«i0es  tvtanr  fights,  and  subjects  himself  to  nearly  the  same  obliga- 
tions, as  if  the  bill  had  been  directed  to  him.  A  person  may  also  be- 
come party  to  the  instrument  by  paying  it  supra  protest^  either  for  the 
honour  of  the  drawer  or  indorsers."  The  right  and  obligations,  attach- 
ed to  this  collateral  mode  of  becoming  party  to  a  bill,  will  be.snoken  of 
hereafter. 

Mode     of     With  respect  to  the  mode  of  becoming  party  to  any  one  of  these  in- 

a  pwS"^   struments,  it  is  a  general  rule,  that  no  person  can  be  considered  •as  a 

p*rty  to  a  bill,  unless  his  name,  6r  the  name  of  the  firm  of  which  he 

IS  a  partner,  appear  on  some  parr  of  it;«  however,  a  person  may  be- 

L    23    J  come  drawer,  indorser,  or  acceptor,  not  only  by  his  own  immediate 

act,  but  also  by  that  of  his  agent  or  partner. 

• 

By  act  of  It  is  a  general  rule  of  law,  that  whenever  a  person  has  a  power,  as 
agent.  owner,  to  do  a  thing,  he  may  consequently,  as  incident  to  his  right, 
do  it  by  attorney  or  agent  J  Hence  it  is  jclear,  that  a  person  may  draw, 
accept,  or  indorse  a  bill  by  his  agent,  as  well  as  by  liimself.s  In  these 
cases,  he  is  said  to  draw,  accept,  and  indorse  by  procuration.^  As 
this  agency  is  a  mere  mim^/ma/ ofiice,  infants, /f/jic  coverts,  persons 
attainted,  outlawed,  excommunicated,  aliens,  and  others,  though  in- 
capable of  contracting  on  their  own  account,  so  as  to  bind  themselves, 
may  be  agents  for  these  purposes.^ 

With  respect  to  the  manner  of  their  appointment^  it  is  said*  that 
there  ought  to  be  a  formal  power  of  attorney;  but  this  is  by  no  means 
necessary ;  for  the  authority  which  an  agent  has,  to  draw,  indorse,  and 
accept  bills,  in  the  name  of  his  principal,  may  be,  and  indeed  most 
usually  is,  by  parol.' 

As  to  the  extent  of  the  agenVs  authority^  if  a  person  be  appointed 
a  general  agent,  as  m  the  case  of  a  factor  for  a  merchant  residing 


«» Poth.  pi.  25,  26.  . 

«  Per  Buller,  J.  in  Fenn  v.  Harrison,  8 
T.  R.  760.  Siff  kin  v.  Walker  and  ano- 
ther,  2  Campb.  308.  Emly  v.  Lye  and 
«nother,  15  East,  7.  11. 

*  Combe's  case,  9  Co.  76.  b.     Kyd.  S2: 

C  Molloy.  b.  2.  c.  10.  s.  27.  Ward  o. 
Evans,  Ld.  Raym.  9d0.  6  Mod.  96.  8.  C. 
— —  V.  Harrison,  12  Mod.  346.  Anony- 
mom,  id.  564<     Ushcj  v.  Dauaccy  and 


another,  4  Campb.  97.  et  vide  3  Sc  4  Anne^ 
c.  9.  B.  1. 

*»  Beawes,  pi.  83.    Kjd,  33. 

*  Co.  LiL  52.  a. 

^  Beawes,  pi.  86.  Marius,  2d  edition, 
p.  104. 

'  Per  Lord  Eldon,  m  Davison  v.  Ro- 
bertson, 3  Row  Rep.  229.  Portlioase  u. 
Parker,  1  Campb.  82.  and  per  Holt,  C  J, 
ia  JUkQiDjmwB,  12  Mod.  &^.    UigrKison  r. 
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abroad,  the  principal  is  bound  by  all  his  acts ;  but  an  agent,  constituted  %  let  of 
*;o  tor  a  particular  purpose,  and  under  a  limited  and  circumscribed  power^  •gcat, 
linnot  bind  the  principal  by  any  act  exceeding  his  authority.*  There- 
fore, where  A.  desired  B.  to  get  a  bill  discounted  for  him,  but  declared 
that  he  would  not  indorse,  it  was  decided,  '*  that  no  representation  of 
H.  could  bind  A.  as  an  indorser,  though  it  was  insisteo,  that  what  B. 
had  (lone,  was  within  th^  scope  of  his  employment,  which  was  to  raise 
money  on  the  bil],  and  that  a  subsequent  promise  to  pay  was  inoperajive* 
I:  ap|>earing,  however  on  a  second  trial,  that  A.  did  not  declare  that  he 
would  not  indorse  it,  it  was  adjudged,  that  as  he  had  authorized  B.  to 
;:^.t  the  bill  discounted,  without  restsaining  his  authority,  as  to  the  mode 
i>f  doing  it,  he  was  bound  by  his  acts.''' 

Fpon  the  question  what  is  a  general  authority,  it  has  been  decided,  f   34    3 
tint  a  person  signing  his  name  on  a  blank  stamped'fwi^e  of  paper,  and 
•>  livenag  it  to  1.  S.  authorizes  L  S.  to  insert  any  sum  whleh  tliMMieMiir 
<>:  the  stamp  will  warrant.p(32)     It  has  also  been  held,^  that  a  letter  o/ 


■  .'k^r,n,  7  T.  R.  2t)9.  The  kin^  v.  Biprg;, 
■>T-  Wins.  432.  Bac.  Abr.  Corporations, 
L  i.  iiujl  226.  Paylcy  Prin.  &  Agent, 
i;7  ?nd  see  3  &  4  Anne,  c  9. 

■^  Per  BuJIer,  J.  ia  Feni^  c.  Ham8on, 
"  T.  K.  757. .  £ai!t  India  Company  r." 
Ha.:. V,  1  Esp.  Rep.  111. 

^  D*i>«fnte  Kenyon,  C.  J. 

»  F^nn  9.  Harrifioa,  8  T.  R.  757. 4  T.  R. 
■T7.  Tb«  dctfendantB  employed  F.  H.  to 
;-t  a  bili  di<»counted,  but  said  that  thfjy 
^  "Ui'i  uot  indorse  it;  F.  H.  employed  hi.s 
'  Tvthtr  i.  H.  and  said  he  would  indemnify 

:Ti  if  he  would  indorse  it  J.  H.  in- 
"o>-1  it,  asd  the  plaintifTs  discounted 
-t.  Tbehifl  bein^  dinhonoured,  the  plain- 
:I-  applied  to  the  defendants,  who  pro- 
1*  t>e  1  to  take  it  up,  but  did  not,  and  this 
•<c!ir>Q  for  money  had  and  received,  and 

f'n^j  paid,  was  brought  against  them. 
I>ril  Kenyon  told  the  jury,  that  if  they 
'  I  i.'ht  that  J.  H.  had  made  himself 
'."•  emble  as  the  agent  of  the  defendants, 
'  11  was  sufficient  consideration  for  tlieir 
I'fn.i-ie.  A  verdict  wa<*  found  for  the 
I  JtiiUiiP,  and  on  a  rule  nisi  for  a  new 
•  '■■*'  ari-J  cause  shown.  Lord  Kenyon  in- 
''■N-<l  to  think  the  venlict  rijijht,  because, 
'  I'i^'h  th*  agent  had  exceeded  his  autho- 
''/.  he  thought  the  principal  bound  by 
•  ui  i«  did,  but  the  other  Judges  dilfered, 
^''luj^!    F.   H.    was   a   particular   ai^ent 

Jy,  and  the  rule  was  made  absolute. 
Oil  the  next  trial  it  did  not  appear  that 
't*  d^iendanta  had  told  F.  H.  that  they 
'f'^ild  TU)t  indorse  the  bill,  a  verdict  was 
h  .n  1  tbr  the  plaintiffs;  and  on  a  rule  nisi 


for  'a  new  trial,  and  cause  shown,  the 
whole  court  thought  the  verdict  right; 
because,  as  F.  H.  was  not  restrained  a« 
to  the  mode  of  getting  the  bill  di:scountedy 
the  defendants  were  bound  by  his  acts; 
but  Buller  and  Grose,  Justices,  said,  that 
if  the  facts  had  been  the  same,  they 
should  have  continued  of  tlieir  former 
opinion.  Rule  discharged.  See  obser- 
vations on  this  case,  Bayl.  168,9.  Payley 
Prin.  &  Agent,  124,  5.  138.  146.  8ee 
also  Helyear  v.  Hawke,  5  Esp.  76.  Alex- 
ander V.  Gibson,  2  Carapb.  555. 

P  Collis  V.  Emmet,  1  Hen.  Bla.  313. 
Emmet  signed  his  name  on  a  blank  paper, 
stamped  with  a  shilling  bill  stamp  (the 
highest  stamp  then  in  force  for  bills,)  and 
delivered  it  to  Livesay  and  Co.  that  they 
might  draw  such  bill  thereon  as  they  should 
please;  they  drew  one  for  1551/.  at  three 
months  date,  which  was  duly  transferred  to 
Collis  and  Co.,  and  Collis  and  Co.  sued 
Emmet  thereon.  A  special  verdict  was 
found,  principally  with  a  view  to  another 
point,  and  the  court  held  Emmet  answera- 
ble, and  the  plaintilTs  hair  judgment. 

Russel  V.  LangPtaiTe,  Dougl.  496,  514. 
The  defendant,  to  accomodate  one  Galley, 
indorsed  his  name  on  five*  copper-plate 
checks,  made  in  the  form  of  promis-sory 
notes,  but  in  blanks,  witliout  any  sums, 
dates,  or  times  of  payment  being  mention- 
ed tl^ereirf^  and  delivered  them  to  Galley; 
Galley  tilled  them  up  as  he  thought  fit,  and 
the  plain tiflT  discounted  them  ;  the  plaintiff 
knew  the  notes  were  blank  at  the  time  of 
the  indorsehient;  Galley  not  paying  them 


(■^2)  A  blank  indorsement  on  a  blank  piece  of  paper,  with  intent  to  give  a  person  a 
t '^nt,  i»,in  effect,  a  letter  of  credit;  and  if  a  promissory  note  be  afterwards  written  on 
''•;pa{)eT,  it  b"inds  the  indorser.  Violet  f  v.  Pott  on,  5  Cranch.  Rep.  142.  Where  the 
'l*^Jfn.iant»left  their  names  indorsed  in  blank  on  papers,  with  their  cloak,  for  the  pur- 
f ''V"  of  baring  notes  of  a  certain  description  written  thereon,  and  third  pert<on  obtained 
ino^e  papers  by  false  pretences,  and  wrote  notes  thereon,  signed  by  himself  as  promissor 
'"  tnc  indoner,  and  passed  thein  to  a  third  person,  who  had  no  notice  of  the  facts,  the 
^t;tQ(^Qti  were  held  «g indoraen.    Putnam  t.  Sullioan,  4  Mass.  Rep.  45. 
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By  act  of  attorney,  given  by  an  executor  to  A.  B.  authorizing  liim  to  transact  the 
agent  aifairs  of  the  testator,  in  the  name  of  the  executor,  as  executor,  and  to 
pay,  discharge,  and  satisfy  all  debts  due  from  the  testator,  conveys  to 
A.  B.  a  sufficient  authority  to  accept  a  bill  of  exchange  in  the  name  of 
the  executor,  drawn  by  a  creditor  for  the  amount  of  a  debt  due  from 
the  testator,  and  thereby  to  make  the  executor  personally  liable,  on  the 
ground  that  an  authonty  of  this  nature  hecoesarily  includes  all  inter- 
[  25  ]  mediate  powers,  that  is  to  say,  all  the  means  .necessary  to  be  used  in 
order  to  effect  the  accomplishment  of  the  object  of  the  principal,  name- 
ly, the  paying,  satisfying,  and  discharging  the  testator's  debts.  But  in 
another  case*^  which  was  upon  the  same  letter  of  attorney,  the  court, 
after  consulting  with  the  Judges  of  C.  P.,  determined  that  the  executor 
was  not  personally  liable,  jma  that  a  power  of  attorney,  given  by  an 
executrix,  to  act  for  her  as  an  executrix,  does  not  authorize  the  attor- 
ney to  accept  biUft  fo  charge  her  in  her  own  right,  though  for  debts  due 
"imm" hft»>>t c9fa to r.  So  in  a  late  case  it  was  decided,  that  where  one 
gives  a  power  of  attorney  to  another,  to  demand  and  receive  all  moneys 
due  to  him,  on  any  account  whatsoever,  and  to  use  all  means  for  the 
recovery  thereof,  and  to  appoin't  attorneys  for  the  purpose  of  bringing 
actions,  and  to  revoke  the  same,  *'an(/  fo  do  all  other  business}^*  the 
latter  words  must  be  understood  with  reference  to  the  former,  as  mean- 
ing all  business  appertaining  thereto;  and  although  the  attorney  may  re- 
ceive moneys  due  to  the  principal  in  auter  droit,  yet  he  cannot  under 
this  power  indorse  a  bill  for  him,  which  comes  to  his  hands."  It  has 
also  been  held,  that  a  power  of  attorney  to  receive  alt  salaries  and  mo- 
ney, with  all  the  principal's  authority  to  recover,  compound,  and  dis- 
charge, and  to  give  releases  and  appoint  substitutes,  does  not  authorize 
the  attorney  to  negotiate  bills  received  in  payment,  nor  to  indorse  them 
in  his  own  name  ;  nor  can  evidence  of  a  usage  at  the  navy  office,  to 
>ay  bills,  indorsed  by  the  attorney  in  his  own  name,  and  negotiated  by 
dm,  under  such  a  power,  be  received  to  enlarge  the  operation  of  the 
power.  ^ 


hi 


An  authority  may  also  be  implied  and  inferred  from  prior  conduct  of 
the  principal,  for  a  special  authority  is  not  necessary  to  constitute  a 
power  to  draw,  indorse,  or  accept  by  procuration,  but  the  law  may 
infer,  an  authority  from  the  general  nature  of  certain  acts  permitted  to 
be  done,  anduisual  employ  is  evidence  of  a  general  authority;''  and 
therefore,  if  a  person  has,  ui3on  a  former  occasion,  in  the  principal's 
absence,  usually  accepted  bills  for  him,  and  the  latter  on  nis  return, 
approved  thereof,  he  would  be  bound  in  a  similar  situation  on  a  second 
absence  from  home;*  and  if  a  drawee  of  a  bill  has  previously  paid 


when  they  became  due,  plaintUf  brought 
this  action.  HoUiam,  B.,  before  wliom  the 
cause  was  tried,  was  of  opinioir,  that  as 
the  notes  were  incomplete  when  the  de- 
fendant indorsed  ihem,  no  subsuqucnt  act  of 
Galley  could  make  them  otherwite,  because 
that  would  alter  the  effect  of  the  defendant's 
indorsement,  and  he  accordingly  directed  a 
verdict  for  the  defendant ;  but  upon  appli- 
cation for  a  new  trial  and  cause  shown. 
Lord  Man«lield  said,  **'  Nothinj;  is  so  clear 
as  that  the  inugr^^emont  on  a  blank  note  is 
a  letter  ol  credit  for  an  indetinite  Bum;  the 
defendant  said,  '  trust  Galley  to  any  amount 
and  I  will  be  his  surety;*  it  docs  not  lie  in 
his  mouth  to  say  the  indorsements  were  not 


regular."    See  also  Snaith  v.  Mingay,  1  M. 
&  S.  87.    Cruicliley  v.  Mann,  5  Taunt.  529. 

1  Marsh.  29.  S.  C.     Crutchley  v,  Clarence, 

2  M.  &  S.  90. 

4  Howard  v.  Baillie,  2  Hen.  Bla.  618. 
'  Gardner  v.  Baillie,  6  T.  R.  591.     Kil- 
gouT  V,  Finly«on,  1  Hen.  Bla.  156. 

»  Hay  V.  Goldsmid,  2  Smith's  Rep,  T^. 
80 

'  Hog  V.  Snaith  and  others,  1  Taunt 
347.' 

"  Per  Lord  Eldon,  in  Davison  w.  Ro- 
bertson, 8  Dow,  229.  Malynes,  B.  3.  c, 
5.  s.  6.  page  264.    Bayl.  226. 

>  Beawes,  pi.  86.    Mar.  2d  ed.  135. 


TO  A  BILL  OF  EXCHAJ^QE,  &c. 


25 


several  bills  accepted  in  his  name  by  a  third  person  with  whom  lie  %  nc^  of 
had  connexions  in  trade,  he  would  be  liable  to  an  indorsee,  though  *^®°^' 
*'jch  bill  has  been  accepted   without  his  authorityjy  and  it  has  been 
hfU,  that  If  a  person  usaally  subscribes  an  instrument  with  the  name  [    26    3 
of  another,  proof  of  his  having  done  so  in  many  instances  is  sufficient    i 
to  charge  him  whose  name  is  subscribed,  without  producing  any  power 
of  attorney."     And  we  have  gcen,  that  where  a  married  woman  is  per- 
mitted by  her  husband  to  carry-  on  trade  on  her  own  account,  aod  in  her 
own  name  indorses  a  bill  or  note,  received  in  the  course  of  such  trade, 
an  authority  may  be  presumed  frfpd  the  husband.^     It  has  also  been 
decided,  that  a  subsequent  assent  jirill  make  the  act  of  an  agent  bind- 
inj;  on  4he  principal ;''  (35)    knd  though  a  promise  alone  to  pay  a  bill 
indorsed  by  an  agent  would  not  support  4in  action  if  the  inclorsement 
were  contrary  to  authority,  yet  if  the  authority  is  doubtful,  such  a  pro- 
inije  i§  decisive."     A  general  authority  to  an  agent  is  supposed  to  con- 


'  Rirbcr  V,  GinpeU,  3  Enp.  N.  P.  C.  60. 
In  an  action  against  the  defendant;  as  ac- 
c^pvirof  a  biJI,  he  proved  that  the  accep- 
i-Lffr  w«s  forged  by  Taylor,  the  drawer; 
n  acfnver  to  which  it  was  proved  that  the 
J:r>  ndant  had  been  connected  in  business 
tt^.ih  Taylor,  aid  that  he  had  paid  neveral 
hh  jJrawn  as  the  present  by  Taylor,  and 
t:  which  Taylor,  (as  it  wa8  supposed)  had 
wn!tea  the  acceptances  in  the  defend  an  ts's 
rame.  And  Lord  Kenyon  held,  that  tliis 
'^i-?  an  answer  to  the  case  of  forgery  set 
4'  Jy  the  dcfeddaht,  for  though  he  might 
nibave  accepted  th»*  bill,  he  had  adopted 
Dr:  acceptance,  mid  thereby. made  himself 


liable  to  pay  the  bill.   Veniict  for  plaintiff. 

«  Neal  V.  Erving,  1  E.sp.  Rep.  61. 
Haughton  v.  Ewbank,  4  Campb.  188. 

■  Cotes  V.  Davis,  1  Campb.  485.  BarloW 
V.  Bishop,  1  East,  434.  Anderson  9.  San- 
derBon,  2  Stark.  204. 

b  Ward  V.  Evans,  Lord  Raym.  930.  2 
Salk.  442.  S.  C.  Boulton  v.  Hillcsden, 
Comb.  450.  12  Mod.  504.  Bay!. '226. 
Payley,  124.  126,  7.  211.  accord.  Fenn  v. 
Harrison,  3  T.  R.  7.57.  Howard  v.  Bail- 
lie,  2  Hen.  Bla.  618.  aemb  contra^  and  see 
post,  30,  31,  32,  in  notes. 

«  Fenn  v.  Harrison,  4  T.  R.  177.  Pay- 
ley,  124,  5.       . 


(35)  A  person's  acting  as  clerk  to  a  merchant  does  not  authorize  him  to  sign  notes  in 
i^f-  came  of  his  nn aster.  Terry  v.  Fargo,  10  John.  Rep.  114.  But  the  clerk  of  a  firm 
^^J«^  notes,  accept  bills,  &c.,  in  connequence  of  an  authority  given  by  one  partner, 
in  each  has  full  power  to  this  effect     2H//ier  v.  Whitehead,  1  Dall.  U^.  269. 

An  authority  to  sign  a  note  may  be  by  parol,  or  by  letter,  or  by  verbal  directions,  or 
^■'^^  be  implied  from  certain  relations  proved  to  exist  between  the  actual  maker  of  the 
'^•t'^.Md  him  for  whom  he  undertakw  to  act  Lo7ig  v.  Colbunit  11  Mass.  Rep.  97. 
ife-?  Odiome  v.  Mojcey,  15  Mass.  Rep.  39. 

If  aa  agent  act  ^without  proper  authority,  or  exceed  his  authority,  and  the  principal 
'•  fy  his  acts,  or  acquiesce  in  them,  or  adopt  them,  he  is  bound  in  the  same  way  as  if 

•  le  a»tnt  had  an  original  authority.  Totvle  v.  Stevenson,  1  John.  Ca9.'ll0.  Cushman 
^  Lfker,  2  Mas9.  Rep.  106.  Armstrong  V.  Gilchrist ^  2  John  Cas.  424.  Codtmse  v. 
ll'cka;  1  Game's  Rep.  526.  Banorgee  v.  Hovey,  5  Miss.  Rep.  11.  Van  Reimsdyk\. 
^'vie,  1  Gas.  Rep.  630. — Affirmed  in  Supreme  Court  of  the  United  States,  and  report- 
P'l  ii  9  Cranch,  153.     Long  r.  Colbum.    Vofuu  et  al.  v.  Petin.  et  cU.  I  Peters'  Rep. 

Ii  an  agent  act  beyond  his  authority,  he  will  be  refsponsible  personally  to  third  per- 
i-cns.  Dusenberry  v.  Ellis,  3  Jolm.  Cas.  70.  Therefore  if  he  sign  a  note  for  his  princi- 
P-i*  wiibout  authority,  he  will  be  personally  hound,  and  the  name  of  his  principal  will  be 
r^iected  to  nurplu'^age.  Ibid.  Or  a  special  action  on  the  ca^9e  would  at  all  events  lie 
af:..;Q>t  him.  Long  v.  Colbum. — But  a  mere  stranger  cannot  disaffirni  the  contract  of  an 
^;r''ni  upon  the  ground  that  he  has  exceeded  his  autliority.  Jackson  v.  Van  Dalfsen,  5 
Jf  hn.  Rep.  43.     If  an  agent  compromise  a  demand  of  his  principal,  and  take  therefor 

•  negotiable  note  indorsed  specially  to  liimsclf,  the  note  becomes  the  property  of  the 
a?fcnt,  and  not  of  the  principal;  and  the  agent  is  responsible  to  the  principal  for  the 
aiiiount,  whether  secured  by  him  or  not     Floyd  r.  Lay,  8  Mass.  Rep.  403. 

A  bill  drawn  by  a  general  agent  is  binding  upon  the  principal,  although  the  former 
niisipply  the  money.     Hoe  v.  OJ:l€y,  1  Wa.sh.  Rep.  23. 

A  special  authority  must  be  strictly  pursued.  Therefore  if  an  agent  be  authorized  to 
"»?n  a  note  payable  at  six  months,  and  he  sign  a  note  payable  at  a  shorter  time,  the  prin- 

•  t;  al  is  not  bound.    Batty  v.  Cars/well^  %  John.  Rep.  48.    See  also  Munn  v.  The  Com- 

c^>5((?«  C<fmp<m}f,  1&  Join.  Kep.  u. 
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By  act  of  tinue  until  its  determination  is  generally  kfiown,  and  therefore,  after 

*^*"  the  discharge  of  a  clerk  or  agent  usually  employed  to  draw,  accept,  or 

indorse  bills  or  notes,  the  employer  will  be  bound  by  his  signature,  made 

after  the  determination  of  his  authority,  until*  the  clischarge  be  general - 

Sir  known. <^  When,  therefore,  the  authorily  of  such  an  agent  has  been 
etermined,  or  he  has  been  discharged  from  his  employ,  and  there  is 
reason  to  apprehend  that  he  will  attemptto  circulate  bills  in  the  name 
of  his  employer,  it  is  advisable  for  the  Hitter  to  give  notice  of  the  deter- 
mination of  the  authority  in  the  Gazette,  and  also  to  all  his  correspond- 
ents individually,  notice  in  the  GaaHitte  not  being  in  general  sufficient 
to  affect  a  former  customer,  unle^  he  has  had  express  notice  thereof.*" 
As  the  authority  of  an  agent  isiTot  coupled  with  an  interest,  htf  cannot 
delegate  it  so  as  to  enable  aii^iher  person  to  act  for  his  principal ^^  if 
however,  an  express  i^h Sri ty  be  given  for  that  purpose  he  may  exer- 
cise it'  y" 

L  ^'  J  When  a  person  has  authority,  as  agent,  to  draw,  accept,  or  indorse 
a  bill  for  his  principal,  he  should  either  write  the  name  of  his  principaU 
or  state  in  writing,  that  he  draws,  &c.  as  agent,(36)  or  expressly  quali- 


^  Beawes,  pi.  231.    Molloy,  B.  2.  c.  10. 

B.  27.  page  107.  Paylcy,  123, 4.  136.  Bayl. 
226.  Anonymous  v.  HarrisoA*  1*2  Mod. 
846.  A  servant  had  power  to  draw  bills 
of  exchange  in  his  roaster's  name,  and  af- 
terwards is  turned  out  of  his  Bervice.   Holt, 

C.  J.  If  he  draw  a  bill  in  so  little  time  af- 
ter, that  the  world  cannot  take  notice  of 
his  being  put  of  service,  or  if  he  were  a 
long  time  out  of  his  service,  but  that  kept 
80  secret  that  the  world  cannot  take  notice 
of  it,  the  bill,  in  those  eases,  shall  bind  the 
master. 


Monk  V,  Clayton,  Molloy,  282.  cited  in 
Nickson  v.  Broham,  10  Mdd.  110.  A  tmr- 
vant  of  Sir  Robert  Clayton,  who  had  been 
used  to  receive  and  pay  money,  took  up 
200  guineas  after  he .  had  quitted  the  ser- 
vice, and  the  lender  reco\'ered  ag>inst  Sir 
R.  Clayton,  by  the  direction  of  Keeliiijj, 
C.  J.  which  was  approved  by  the  whole 
court  on  a.  motion  for  a  new  trial. 

•  See  post,  34,  5,  cases  of  Partners. 

'  Combe's  case,  9  Co.  75.  1  Rol.  Abr. 
330. 

8  Palliser  o.  Ord.  Bunb.  166. 


(86.)  Where,  a  person  intends  to.make  a  contract  as  agent  it  should  appear  on  the  face 
of  the  contract  that  he  acts  as  agent,  and  he  should  sign  in  the  name  of  his  principal. 
Staekpole  v.  Arnold^  11  Mass.  Rep.  27.  Afpid^on  v.  Lculd,  12  Mass.  Rep.  173.  For 
where  an  agent  drew  a  bill  of  exchange  *in  his  own  name  on  a  commercial  house,  in 
which  his  principal  was  a  partner,  and  in  the  bill  ordered  the  contents,  when  paid,  to  be 
charged  to  his  principal,  and  the  bill  was  protested  for  non-acceptance,  he  was  held  per- 
sooally  liable  to  the  payees,  as  drawer,  notwithstanding  they  were  pnvy  to  his  instruct 
tions,  and  knew  that  he  acted  solely  as  an  agent.  MayheWy  &c.  v.  Prince ^  11  Mass. 
Rep.  54.    See  Meyer  v.  Barker^  6  Binn.  228. 

And  it  is  not  sufficient  to  protect  a  party,  to  describe  himself  as  agent,  in  the  contract, 
if  the  language  of  the  contract  import  a  personal  responsibility.  Therefore  if  a  per«on 
sign  a  note  **  as  guardian"  be  will  be  held  personally  liftble  to  payment  T'hatcher  v. 
IHsmoret  5  Msss.  Rep.  299.  Forster  v.  Fuller,  6  Mass.  Rep.  58.  And  although  it 
may  be  said  that  as  an  admin tistrator  cannot  by  his  promise  bind  the  estate  of  the  intes- 
tate, so  neither  can  the  guardian  bind  the  person  or  estate  of  his  ward,  and  therefore, 
unless  the  cuardian  were  personally  liable,  the  payee  would  be  without  remedy  ;  yet  the 
principle  o?  these  cases  is,  that  the  description  of  the  trust  was  not  meant  to  exclude  that 
persona]  liability,  which  the  language  otherwise  imported.  And  a  similar  construction 
Ims  been  adopted  where  the  party  biui  been  described  as  attorney  or  agent  in  tlie  in- 
strument 

A  note  subscribed  "  Pro  A.  B. — C.  D."  is  the  note  of  A.  B.  and  not  of  C.  D.  if  the 
latter  had  authority  to  make  it  Long  v.  Colbum^  11  Mass.  Rep.  97.  A  note  promis- 
ing to  pay  A.  B.  **  agent  of  the  P.  H.  manufacturing  company,"  for  value  received  of 
the  company,  is  a  good*  note  to  A.  personally.  Buffum  v.  Chadwick^  8  Mass.  Rep. 
108.— Poet  62. 

An  agent  and  partner  in  a  joint  concern  was  authorized  to  take  up  money  on  the  cre- 
dit of  the  whole  concern,  and  draw  bills  on  &  house  in  Amsterdam  for  payraent,  and  iio 
took  up  money  and  drew  a  bill  directing  the  amount  to  be  charged  to  the  account  of  uH 
theparHe9,  but  signed  the  bill  in  his  oton  mme  only;  it  was  held  that  at  least,  in  cfpn- 
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•t'le  act,  by  stipulating,  is  writing  on  the  bill,  that  he  is  not  to  be^y  ^ct  •£ 
^'-^onalljr  liable  ;  for  otherwise  the  act  will  not  in  general  be  binding  *S^** 

-  'iir*  pnncipal,*  though  in  some  cases  an  informal  mode  of  executing 
. i  luthority  will  not  vitiate.*      And  if  a  person  draw,  indorse,  or  ac- 
'pr  in  his  own  namc^  without  stating  that  he  acts  as  agent,"  he  will  be 
•nnally  liable,  unless  in  the  case  of  an  agent  contracting  on  the  be-C    ^^     J 

It  of  goyernment.^(37) 


•  Wiiks  V.  Pack,  2  Ea»t,  142.     fJarlow 

":.[..  I  East,  4S4.     S  Efp.  R^p.  2«f». 

( .    While  p.    Cuyler.    6  T.  R.  176. 

•^'ir    case,   9   Co.  75..       Frontin    v 

•  :.2Stra.  705.  Com.  Dip.  Attorney, 
41     Beawes,  pL  S3,  4,  5,  6,  7. 

<  ■l-'s  t».  DavU,  I  Campb.  485,  486. 
■a  i\  Rmnsey,  I  Campb.  384. 

'T'oma<»©.  Bishop,  2  Stra.  955.  Rep- 
'^.'    Hardtr.    3  S.  C.       Le    Fevre    r. 

.5  Taunt  749.     1  Marsh.  318.  S.  C. 

r ".  Harden,  2  Marsh.  454.  and  Holt 

^  P.  342.  S.   C.     Appleton  p.  Binks, 

I  •  IIS.  De  Gaillon  p.  L'AisIe,  1  Bo«. 

■  F.;'.  .jfi3.      Macbeath   r.  Haldimand, 

'  U  181.    Poth.  pK  118.   3  B.  &  A.  47. 

»  p.  Bishop,  2  Stra.  955.  Ca. 
'  •  .  Hardw.    1  S.    C.       The    plaintiff 

•  r<'.,r>ec  of  a  bill  of  exchange,  drawn 
1  '^oil?nd    upon     the    defendant,    in 

'->■  «r(  rds : — **  At  thirty  days  sight  pay 
■  S.  or  order,  200/.,  ralue  received  of 
'  ■  sad  place  the  same  to  account  of 
<•  Virk  Building:'*;  Company,  as  per  ad- 
'"  'Tdm  CharleM  Mildmay  ;  to  Mr.  Hum- 
•vphhop,  cashier  of  the  York  Build- 
-i-  (.'orr,j,any  at   their  house    in    Win- 

•  •'"  StTPCt,  LiOndon.  Accepted  per 
^  '  i^'r-p  "  The  bill  not  having  been 
'  '■  fr  action  was  brought  against  dcfen- 

'  ':''1D  his  acceptance  ;  at  the  trial  he 
' "'  i^'ai  the  letter  of  advice  was  ad- 

*•  ji  to    the   Company  ;  and  that  the 

■?v  ng  been  broug;ht    id  their  house, 

•■'  'nt  wa*  ordered  to  accept  it,  which 

*' 1  CI  the  same  manner  as  he  had  ac- 

•  '■!  Mher  bills.     Pag^e,  J.  directed  the 

•  ^n  dvA  for  the  plaintiff,  which  they 
'•cfiingly.      On    motion  for*  a  new 

•le  court  lw»Id  tlic  direction  right ; 

•  i^e  bill  on  the  face  of  imported  to 

•  rrvn  on  the   defendant,   and    it  was 

♦  rtf'i  by  him  generally,  and  not  as  ser- 
■!  Im  the  (^ompany,  to  whose  account 

'  1  no  right  lo  charge  it  until  actual 

■"^^nf  hy  himself.      And  this  being  an 

-    by  an   indorsee,  it   would  be  of 


dangerous  consequence  to  trade  to  admit 
•evidence  arising  from  extrinsic  circum- 
stanrcfj,  as  the  letter  of  a'K  ire.  And  this 
(iWf'red  widely  from  the  ca.«se  of  a  bill  ad- 
dre^'Ot?  to  thr  mf<>itcr,  and  underwritten 
by  the  strrant ;  where,  undoubtedly,  the 
servant  would  not  be  liable,  but  his  ac- 
ceptance would  Le  considered  as  the  act 
of  the  master.  A  1)11?  trf  exchange  is  a 
contract  by  the  custoin^f  merchants,  an# 
the  whole  of  that  contract  must  appear 
in  writing.  In  this  c«e  there  was  nothing 
in  writing  to  bind  the  Company,  nor  could 
any  action  be  maintained  against  them 
upon  the  bill  ;  for  the  addition  of  cashier 
to  <lefendant*s  name  was  only  to  denote 
the  perfon  witli  certainty  ;  the  direction, 
to  whose  account  to  place  it  was  for  the 
us'e  of  the  drawee  only."  Judgment  for 
the  plaintiff. 

I^  Fevre  v.  Lloyd,  5  Taunt.  749. — 1 
Marsh.  318.  S.  C.  If  a  broker,  who  being 
employed  to  sell  goods,  procures  a  pur- 
cha.ser,  and  himself  draws  a  bill  on  him 
for  the  amount  payable  to  the  principal, 
and  which  is  accepted  by  the  purchaser, 
but  dishonoured,, the  broker,  as  drawer,  ia 
liable  to  be  sued  on  the  bill  by  such 
payee  ;  and  by  the  court,  **  The  broker, 
by  giving  this  bill,  put  an  end  to  all  doubt 
as  to  the  buyer's  responsibility.  The  ven- 
dors, upon  receiving  it,  in  consequence  of 
the  good  opinion  of  the  defendant,  dismiss 
from  their  minds  all  care  about  the  solven-- 
cy  of  the  purchaser." 

Goupv  V.  Harden,  2  Marsh.  454.  Holt 
C.  N.  P.  .342.  a  C.  Pills  are  drawn  by  a 
house  in  London  on  a  house  in  Lisbon ,  and 
indorsed  to  A.  in  London.  A.  indorsea 
them  without  any  qualification,  to  B.  at 
Paris.  Held,  that  A.  was  bound  to  B.  by 
this  indorsement,*  and  could  not  offer  evi- 
dence to  show  that  he  was  acting  merely 
as  B's.  agent. 

'  Macbeath  r.  Haldimand,  1  T.  R.  172. 
Unwin  v.  Wolseley,  id.  674.  Myrtle  v. 
Beaver,  1  East,  135.  Rice  ».  Chute,  id. 
579.     1  Gow.  117. 


'  ^^  payee  was  entitled  to  recover  on  non-payment  from  ail  the  partners.     Van 

'i^^'^uti  V.  Kane,  1  GaU.  Rep.  630.  S.  C.  9  Cranch,  155. 
'  ''  A  like  exception  in  favour  of  public  agents  has  been  repeatedly  recognised  in 

rr.t;>d  States.   Hodgson  v.  Dexter.  1  Cranch.  363.  Janes  v.  Le  Tombe,  3  Dal.  384. 

'/"  V  Avgtin,  1  Mass.  Rep.  208.     Sheffield  v    Watson,  3  Caine*8  Rep.  69.     Free- 

' «    Otin,  9  Mass.  Rep.  272. 
^  '  sc'^nt  who  makes  a  contract  on  behalf  of  his  principal  whose  name  he  discloses 

-  'iriie  to  the  person  with  whom  he  contracts,  is  not  personally  liable,  and  there  is 

'itrrence  in  this  respect  between  an  agent  for  g^overnment  and  an  individual.    Rath- 
^UlTTT  ON  BILLS.  E  ' 
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By  act  of     With  respect  to  the  duty  and  liability  of  agents  in  relation  to  bilU 
^^^^'        and  notes,  it  has  been  well  observed,  that  an  agent  employed  in  nego- 
tiating bills  of  exchange  is  bound  5  first,  to  endeavour  to  procure  ac- 
ceptance; secondly,  on  refusal,  to  protest  for  non-acceptance;  thirdly, 
to  advise  the  remitter  of  the  receipt,  acceptance,  or  protestinjj  ;  and 
fourthly,  to  advise  any  third  person  that  is  concerned  ;  and  all  this  with- 
out any  delay."    Losses  occasioned  by  the  fraud  or  failure  of  third  per- 
sons, to  whom  an  agent  has  given  crecut,  pursuant  to  the  regular  and  ac- 
customed practice  of  trade,  arc  not  chargeable  upon  him."     And  there- 
fore, where  the  rece'wer  of  Lord  Plymouth's  estate  took  bills  in  thf* 
country  of  persons  who  at  the.tiAie  were  reputed  to  be  of  credit  and 
substance,  in  order  to  return  the  rents  in  London  ;  the  bills  were  dis- 
honoured and  the  money  lost,  and  yet  the  steward  was  held  to  be  excu- 
sed ;"  and  if  a  trustee  appoint  rents  to  be  paid  to  a  banker  at  that  tiiDc 
in  credit,  anj ^e  banker  afterwards  breaks,  the  trustee  is  not  answer- 
able. •  Antf  it  hfs  ^feen  observed,  that  none  of'  these  cases  are  on  account 
of  necessity,  but^ecause  the  person  acted  in  the  usual  method  of  busi- 
ness.* So,  m  au  action  for  money  had  and  received,  the  facts  were,  tliat 
the  plaihtiflfhad  engaged  the  defendant,* as  his  agent,  to  receive  money 
due  to  him  from  his  customers,  directing  him  to  remit  by  the  post,  a  bill 
for  these  and  other  sums  due  to  him  ;  a  bill  was  accordingly  remitted  to 
him  by  the  post,  but  the  letter  was  suppressed,  and  the  money  upon  the 
bill  received  at  the  banker's  by  some  unknown  person,  and  was  not  re- 
covered.    Lord  Kenyon  said,  «'  had  no  direction  been  given  abolit  the 
mode  of  remittance,  still,  this  being  done  in  the  usual  way  of  transac- 
ting business  of  this  nature,  I  should  have  held  the  defendant  clearly 
discharged  from  the  money  received  as  agent.    It  was  so  determined  ii 


which  it  may  be  specified  as  belonging  to  the  trust,  and  the  banker  fail 
the  agent  will  not  be  excused,  because  he  cannot  so  deal  with  his  prin- 
cipal's money,  as  that  if  the  banker's  solvency  continue,  he  may  be  in 
a  condition  to  treat  it  as  his  own,  and  if  insolvency  happen  he  may  es- 
cape by  considering  it  as  belonging  to  his  principal.'  And  a  loss  oc- 
t  29  ] casioned  by  any  unauthorized  disposal  or  adventure  of  the  principal's 
money,  and  not  prescribed  by  the  usage  of  business,  though  intended 
for  his  benefit,  is  chargeable  to  the  agent ;"  and  therefore  where  A.  in 
London,  consigned  goods  to  the  firm  of  B.  and  C.  at  Hambiirgh,  for 
sale,  upon  a  del  cr6(/ere  commission,  and  B.  in  London,  made  advances 
to  A.  to  be  repaid  ojit  of  the  proceeds,  and  B.  and  C,  with  the  pro- 
ceeds, purchase  bilte  for  A.,  which  they  transmitted  to  B.  in  London, 
specially  indorsed  to  him,  and  these  bills,  whilst  they  were  in    BS, 

hands,  were  dishonoured,  it  was  held  that  B.  and  C.  must  bear  the 

* 

«  Beawes,  451.     Payley,  4  &  5.  S4.  266.     5  Ves.  381 ,  839  ;  and  see  Warwick 

■  JRusseU  r.  Hankey,  6  T.  H.  12.   Pay-  v.  Noakeg,  Peakc  Rep.  68. 

ley,  37,  8.  ^  Warwick©.  Noakes,  Peake  Ni.   Pri 

•  Knight  V,  Lord  Plymouth,  3  Atk.  4vS0.  Cas.  68. 

P  Ex  parte  Parsons,  Ambl.  219  :  and  see  » Wren  v.  Kirton,  11  Vcb.  382- 

1  Br.  Ch.  R.  452.   8  Ves.  666.  6  Ves.  226,  'Payley,  39. 


bon  V  BudUmg,  15  Johns.  Rep.  1.    See  %8to  agent  indorsing  a  note  for  the  benefit  oflu 
principal,  Chalmers,  Jones  8f  Co.  v.  JkPMurdo,  5  Munf.  Rep.  262. 

Ab  agent  having  authority  to  make  notes  binding  on  a  company  cannot  delegate  s,ur ' 
■uthority  to  a  tub^eat    Emerson  v,  Fromdenet  Hat  Mmufactming  Con^anv^  1 
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•  On  the  other  hand,  in  general,  whatever  profit  an  agent  may  By  act  of 
•iTive  from  dealing  with  bills,  the  property  of  liis  principal,  belongs  to*fi«o*- 
'i?  priaclpal,  and  therefore  where  the  master  of  a  ship  in  a  foreign 
p»rt,  from  the  state  of  the  exchange,  received  a  premium  for  a  bill 
hiwQ  upon  England  on  account  of  tne  ship,  it^as  held,  that  this  be- 
I'-n^ed  to  his  owner,  although  there  may  have  lif  en  a  usage  for  masters 
ul  ships  to  appropriate  such  premiums  to  their  own  use."  Where  a 
r^rrsori  holds  bills,  as  agent  for  another,  and  a  third  person  sues  him 
M  the  same,  he  may,  by  resorting  to  a  court  of  equity,  compel  the  two 
c'aimaats  to  litigate  the  claim,  without  involving  him  in  the  expense  of 
rc^i^^ting  two  suits ;  and  a  bill  of  interpleader  has  been  sustained  upon 
•iil<  of  exchange,  received  by  the  plaintlft'  as  agent,  to  procure  pay- 
't  ;it  for  his  principal  in  Scotland,  to  whom  they  had  been  remitted, 
i;iinst  an  order  for  goods,  pursued  tn  an  action  of  trover  by  such 
l>  tricipl,  and  also  by  attachment  in  Scotland  by  a  creditor  of  the  prin- 


']'•«;. 


>    M. 


•  I 


^Vith  respect  to  a  person  becoming  party  to  a  bill,  by  the  act  of  his  By  act  of 
"' -..{fr,  it  is  observable,  that  although  in  general  one  joint-tenant,  or  p&rtncr. 
;«iso;i  jointly  interested  with  another,  in  real  or  personal  property,  is 
!•'•:  capable,  by  himself,  of  doins  any  act  which  may  tend  to  prejudice 
*  c  other  ;y  yet  by  the  custom  of  merchants,  long  established  as  law,  if 
■'■^f'  partner  draw,  accept,  or  indorse  a  bill  or  note,  in  the  namo,  or  as 
ii  (he  behalf  of  the  firm,  such  act  will  render  all  the  partners  liable  to 
a  '^ond  fide  bolder,  although  the  other  partners  were  ignorant  of  the 
^^i^isacdons,  and  were  even  intentionally  defrauded  by  their  partner,' 
•'}  entering  into  ithe  partnership  each  party  reposes  confidence  in  the  f     SO    ] 
^'^^vT,  and  constitutes  him  his  general  agent  as  to  all  the  partnership  v 

icerns,  and  it  would  be  a  great  impediment  to  commerce,  if  in  the 

.  lary  transactions  of  their  trade  it  were  necessary  that  the  actual 

lit  of  eaah  partner  should  be  obtained,  or  that  it  should  be  ascer- 

-  '•  i  that  the  transaction  was  really  for  the  benefit  of  the  firm ;  hence 

:'  act  of  one,  when  it  has  the  appearance  of  being  on  behalf  of  the  firm, 

'^  considered  as  the  act  of  the  rest,  and  whenever  a  bill  is  drawn,  ac- 

'("''ed,  or  indorsed,  by  one  of  several  partners,   as  on  behalf  of  the 

ii, during  the  existence  of  the  partnership,  iind  it  gets  into  the  hands 
)  a  Wa  Jidt  holder,  the  partners  arc  liable  to  him,  though  in  truth 
-t  partner  only  negotiated  the  bill  for  his  own  peculiar  benetit,  without 


(' ' 


I  4I'> 


Vt 


'hiczs,  and  others  v.  Groning  and  othera, 

k.  391. 

i^iplock  V,  Blackburn,  3  Campb.  48. 

^  '- 1  ip-oa  ».  Havelock,    1    Campb.  627. 

*« '}  on  Prin.  &  Agent,  41.     1  Ves.  83. 

■•"\\  Law  of  Apprentices,  67,  8,  9. 

'  '^tevenaeo  u.  ^derSon,  2  Ves.  &  Bea. 

'  "ly  r.  Ward,  1  Ley.  234.    Tooker'a 

.2  Co.  67.    langan  ».  Payn,  Bridgm. 

•:  ^     Bac.  Ab.  Jointrtenant,'  H.  3. 

'  >Vf  the  0lder  case^j  Pinckney  v.  Hall, 

'  S  A.  128.      Lord  Kaym.    175.    S.   C. 

'   •''  r.  Jarvcs,  Lord  Kaym.  14S4. 

'.^1  field,  1  Salk.  292.     Amon.  Sty.  870. 

>on  j7.  Jackson,  7  T.  R.  207.     Anon. 

-  M.-i.  845.    Lane  «.  Williams,  2  Vern. 

<   1 1.  292.  S.  C.    Bac.  Ab.  Merchant, 

Vln.  Ab.  Paitne/8,  A.     Wataon,  195 ; 

•  ^  thf  more  recent  easea.  Sheriff  ».  Wil- 

V- ,  I  £aKt,  48.  Swcui  V.  Steele,  7  £a8t,  210. 


Ridley  frTaylor,  13  East,  175.  Ex  parte 
BonbonuH,  8  Van.  542.  Ex  parte  Gardom, 
15  Yen.  286  ;  and  see  Bayl.  55.  74,  6. 
Selw.  N.  P.  289.  But  the  implied  autho- 
rity of  a  partner  docs  not  enable  him  to 
execute  deeds  in  the  name  of  the  tirm,. 
Ball  r.  Dunsterville,  4  T.  R.  313.  Har- 
rison  v.  Jackson,  7  T.  R.  207t  Holt  C. 
N.  P.  143.  And  the  decisions  are  con- 
tradictory upon  the  question,  whether  one 
partner  can  give  a  ^uarwUee  for  the  debt 
of  a  third  person,  so  as  to  bind  the  other 
without  his  autiioritj'.  Ex  parte.  Gardom, 
15  Ves.  286.  ace  Duncan  v.  Lowndes  and 
another,  3  Carapb.  478.  contra.  An  ex- 
ecutor who,  after  the  death  of  one  of  se- 
veral partners,  continues  to  receive  his 
share  for  tlie  benefit  of  infants,  is  liable  on 
a  bill  issued  by  the  firm,  although  his  name 
does  not  appear  in  the  firm,  Wightman  v. 
Toworoe  and  another,  1  M«  &  S.  412. 
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By  ftci  o/tlic  consent  of  his  co-partners,*  and  as  one  ]>artnpr  is  bound  hy  the  pro- 
partner. 


•  Admitted  in  Sheriff  v.  Wilkes,  1  East, 
48.     Vecided  in  Swan  v.  Steele,  7  Ea>?t, 
210.     8  Smith's  Rep.    \m.^C.     Ridley 
V.  Taylor,  13  East,  175.     R||ker  r.  Charl- 
ton, Peake,  80.  Lane  i?.  Williams,  2  Vern. 
277.     Arden  v.  Sharpe,  2  Eap.  Rep.  524. 
Wells  0.  Masterman,    2  E»p.    Rep.   731. 
Jacaud  vr  French,   12  E;ist,  322,  3 ;  and 
see  Bay].  55.  74,  5.     In  the  ca»e  of  Swan 
&  al.  V.  Steele,  7  East,  210.  the  facts  were 
tliese  :  A.,  B.,  and  C.    traded  under  the 
firm  of  A.  and  B.  in  the  cotton  business, « 
Vi.   not  being   known   to  the  world  as  a 
partner  ;  and  A.  and  B.  tr&ded  aa  partners 
alone,  under  the  «Me  firm  in  the  busine:>s 
o(  jfrocert  •  te  "which  latter  business  they 
became  indebted  to  D.  and  gave  him  their 
acceptance,  which  not  being  able  to  take 
up   when  due,  they,  in  order  to  provide 
•    for  it,  indorsed  in  the  common  firm  of  A. 
and  B.  a  bill  of   exchange  to  D.    which 
ihey  had  received  in  the  cotton  business, 
in  which  C.  was  interested  ;  but  such  in- 
dorsement wa«  unknown  to  C,  of  whom 
D.,  tlie  pdorsee,  had  no  knowledge  at  the 
time  ;  and    it   was  decided    that  such  in- 
dorsement in    the    firm   common    in  both 
partnerships  of  a  bill  received  by  A.  and 
B.  in  the  cotton  business,  bound  C.  their 
secret  partner  in    that  business,  and  that 
consequently  C.  was  liable  to  be  sued  by 
D.    on  such  indorsement,  the    latter  not 
knowing    of    the    misa[)plication    of    the 
partnersjhip  fund  at  tlie  tinie.      Lord  El- 
lenborough,  C.  J.  said,    "It  would  be  a 
strange  and  novel  doctrine  to  iiold  it  ne- 
cessary for  a  person  receiving    a    bill  of 
exchange  indorsed  by  one  of  several  part- 
ners, to  apply  to  each  of  the  other  part- 
ners, to  kjiow  whether  he  assented  to  such 
indorsement,  or  otherwise  that    it  should 
be  void  ;    there  is  no  doubt,   tliat  in  the 
absence  of  all  fraud  on    the   part  of   the 
indorsee,  such  indorsement  would  bind  all 
the  partners.     There  may  be  partnerships 
where  none  of  the  existing  partners  have 
their  names    in    the    firm ;    third    persons 
may  not  know  who  they  are  ;  and  yet  they 
arc  all  bound  by  the  acts  of  any  of   the 
partners  in  the  name  or  firm  of  the  part- 
nership.    The  distinction  is  well  settled, 
that  if  a  creditor  of  one  of   the  partners 
collude  with  him  to  take  payment  or  se- 
curity for  his  individual  debt  out  of  the 
partnership  funds,    knowing    at   the  time 
that  it  is  without  the  consent  of  the  other 
partner,  it  is  fraudulent  and   void  ;  but  if 
it  be  takeh  botid  Jide  witliout  such  know- 
ledge at   the    time,   no    subsequently  ac- 
quired knowledge  of    the    misconduct  of 
the  partner  in  giving   siK^h   security  can 
disaffirm  the  act ;  if   the  interests  of   the 
plaintiffs  in  the  bill  were  once  well  vested, 
no  subsequent   knowledge    that  such  in- 
dorsement was  made  without  the  consent 
of  one  of  the  partners,  will  divest  it;  and 
it  woul4  be  lu|^7  mcoATeaient  that  it 


should;  because,  if  the  plaintiffs  had  bren 
api>rizod  at  the  time  that  the  pnrt.*er  who 
indorsed  the  bill  had  no  .  ut,»o»ity  to  do 
so,  th'-y  mif:ht  have  obtn/ned  >ouie  other 
secnriiy  for  their  demand." 

•  n  Ex  parte  Bonbo.ius,  8  Ves.  542.  the 
Ijord  Ciiancellor  Eidon  said,  **  This  peti- 
tion is  preM^nted    here   upon    a   princyile 
which  It  is  very  diJicuIt  to  maintain;  that 
if  a  pirtner  for  his  own  accommodation. 
p!erlge.s    the   partnership,    as    the    money 
comes  to  tlie  account  of  the  single  part- 
ner  only,   liie   partnership   is   not  bound. 
I  cannot  accede  to  that;  I  af^ree,  if  it  ii 
manifest  to  the  persons  advancing  money 
that  it  is  upon  the  aepar:ite  account,  and 
so   that   it    is  against    good    faith   thai    hi 
should  pie  Ige  tlie  partncrs!\ip,  then  ihoy 
sliouiil  snow,  that  lie  had  authority  to  bind 
the  partnership.     But  if  it  is  in  tiie  or-ii- 
nary   course   of  commercial    transactions, 
as  upon  discount,  it  would  be  monstrous 
to. hold  that  a  man  borrowing  money  i»}  on 
a  bill  of  exchange,  pledging  the  partner- 
ship without  any  knowledge  in  the  b ink- 
ers    tliat    it    is    a    separate     transaction, 
merely  becajse  that  money  is  all  carried 
into  the  books  of  the  individual,  therefore 
the  partnership  should  not  be  bound.     So 
case  has  gone  that  length.     It  was  doubt- 
ed, whctlier  Hope  c.  Cust  was  not  carried 
too   fir,    yet    that    does    not    reach    this 
transaction,  nor  Sheriff  p.  Wilkes,  as    to 
which  I  agree  with  Lird  Kenyon,  tliut  as 
partners,  whether  t>»ey  ^•xpressly  proviile 
against  it*  in  their  articles,  (as  they  gene- 
rally do,  though  unner.e'-sarily,)  or  not,  do 
not  act  with   good    faith,    when  pled^in>: 
the  partnership  property  for   the  debt   of 
the    individual,    so   it    is    a    fraud    in     the 
person  taking  that  pledge  for  liis  sf  p:ir..le 
debt.     The  question  of  fact,  whctlu-r  this 
was  fair  matter  of  discount,  or,  being  an 
antecedent,  separate,  det^  of  Roger?*,   the 
discount %as  obtained  merely  for  the  par- 
pose  of  paj'ing  that  debt,  by  the  applica- 
tion e»f  the  partnership  funds,  which  ques- 
tion is  brou;;ht   forward    by  the  athdavits, 
though   not  by  the  petition,  mu*^t  lead  to 
farther  cxaraination.     If  the   partners   are 
privy,  and  silent,  permitting  him  to  go  on 
dealing  in  this  way,  without  giving  notice, 
the  question  will  be,  whether  subscqut'nt 
approbation  is  not  for  this  purpose   clju:- 
vaient  to  previous  consent     In  F\>rd>ce*s 
case,  Lord  Thurlow  and  the  Judges  had   a 
g.eat  deal  of  conversation  upon  the  law  i 
anil    they   doubted    upon    the    dangir    ot 
placing  every  man  with  whom  the  paper  o( 
a  partnership  is  pledged,  at  the  mercy  i»i 
one  of  the  partners,  with  reference  to  tl;r* 
accpunt   he   may  afterwards  give   of    lh»* 
tronsaction.     'ITiero  is  no  doubt,  now  the 
law  has  taken   this  course,   that  if  un  !•  r 
the   circumstances   the    party  taking    t he- 
paper  can  be  considered  as  being  aUver- 
tised  in  the  nature  of  the  trsuuaction,  th^t 
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of  his  co-partner  to  provide  for  a  bill,  aft^r  such  a  proTnise,  the  By  act  ©f 
^.  n  ciii.fiot,  thoujih  deceived  by  their  partner,  sue  the  acceptor;^  aadP****®^- 
I.:-!  rule  prevails,  aith.iugl:  by  the  terins  of  the  partnership  deed,  the 
.Miners  were   pn»hibKe(l    trora   circulating  any  biils  or  notes,  if  the 
fiuuler  were  ignoiant  of  that  circumstance  at  the  lime  he  received  the 
•li.it :  thiiugh  on  proot  of  such  restrictive  clause,  and  that  the  bill  was 
i.-ued  bv  one   partner  without   the  concurrence,  and  in  fraud  of  the 
••  u-Fs.  the  h«l(U'r#must  prove  tlwi  he  gave  value  for  it;=  and  though  at 
L.t  the  executor  of  a  deceased  partner  cannot  be  sued,  yet  in  equity  Q    32     j 
i'l"  amount  of  a  bill  or  note  issued  in  the  name  of  the  tirro,  though  in 
r  ;ad  of  the  deceased  partner,   wiirbe  recoverable  from  such  executor 
j;  iibond  JiUe  holder.'^     But  with  respect  to  a  person  who,  at  the  time 
:.'  received  the  instrument  from  the  partnen,  knew,  or  had  reason  to 
-;<])ect,  that  he  negotiated  it  for  his  individual  benefit,  and  without 
K.c'ir  concurrence,  he  cannot  avail  himself  of  the  se«ii^ity  as  binding , 
^>.!  ilie  firm.'     it  has  been  considered,  that  a  bill  beiiig  gitcb  fowin' 


"  'vi,  not  intended  to  be  a  partnership 

i'  'i'tt  ling,  as  if  ii  was  for  an  antecedent 

^t.  priiKd  /at  ley  it  wiil  not  bind  them; 

■  I  wiJJ,  if  you  can  »how  previous  au- 
"-  'My,  or  subsequent  approbation;  a 
'!'i-as  case  of  bubsequent  approbation 
r'.-'nji  an  inference  of  previous  poMtive 
3  .*.'  uriij.  In  many  cases  ol  partner^I»ip, 
^H   IjjVrent  private  concerns,  it  is  fre- 

'•■rr.'.y  necessary  for  the  balvation  of  the* 
.  racrship  thai  the  private  demand  of 
'--  partner  should  be  satistied  at  the 
^-^•rtiecl;  for  the  ruin  of  one  partner 
-•  j'i  »'iread  to  ihe  others;  who  would 
'''•r  let  him  liberate  himself  by  dealing 
*"  -1  i  t;ie  firm.  The  nature  of  the  subse- 
u^ni  lran-*actions  therefore  must  be  looked 
I    «>  well  as  that  at  the  time." 

^  liiciimond  tf.  Hcapy  and  another, 
I  Ntiili.  202.     4  Campb.  207.  S.  C.     San- 

•^='s  V.  Marsh,  2  13.  &  A.  673.  Rapp 
'■  1/  ::mm  and  Parry,  id.  795. 

•  drant  ff.  Hawkc*!  and  another,  K.  B. 

<■  iiiinali,  4th  June,  1817.    Action  aj^ainst 

-xeal  defendants  as  partners  in   the 

--"'ily  Company,  and  as  acceptors  of  a 

'■  al  the  buit  of  the  plaintitf  as  indorsee, 
*->•  'Ifftndants  having  proved  that  by  the 

■  '^"•^  of  the  company,  the  members 
'••;"  prohibited  from  circulating  any  bills 
•'  ;.f/:.s.  Lord    El]f;nboroujjh  said,  **  An 

''i-r^-Hti  may   ncovfr    on   a    bill    against 

'in-x^  i:i  a  concern,  though  the  drawing 

'    'Cceptiii;^  were  contrary  to  agreement 

t^.'feen  them:  and  by  one  of  the  partners 

'  'kI  of  the  retjt;  but  then  the  indorsee 

' '  i-t^now  that  he  gave  value."    Scarlett 

<y  Jieader  foV  plaintiiT.     Topping,  Jervis, 

unyatt,  Gurney,  Gazelee,    Feake,  &c. 

■  r  ci:tendi»nts.       Bellamy,    attorney   for 

•ntitf.    Anntice,  for  one  of  drfcnd.'»uts. 

.,,^^^^^  ».  Williams  and  others,  2  Vern. 

'(  r  ^^\   Nev/bcrry  and   WilliJims,   the 

■^^5tniani*8  late  husband,   were  partners, 

Sf-vs'berrj  i»ued  tne  note  in  the  name  of 

ii*  tiim  m  their  shop,  and  received  the 

'"'•iuy  from  the  plaintiff,  but  which  money 

•^^  not  brought  into  (he  trade.    Williams 

cttd,  aad  aficnrwrds  Ncwbcny,  the  plain- 


titf,  6rst  filed  a  bill  against  the  executors 
of  JVewberry ,  but  there  being  a  deficiency 
of  assets  iie  tiled  tlie  present  bill  to  have 
satisfaction  out  of  tiie  estate  of  WilliamB; 
and  per  cur.  Tlic  money  being  paid  at  the 
shop,  the  note  of  one  partner  binds  both; 
and  though  at  law  the  note  stands  good 
only  against  the  executor  of  the  surviving 
partner,  who  was  Newberry,  who  received 
the  money,  and  signed  the  note,  yet  pro- 
per in  equity  to  follow  the  estate  of  Wil- 
liams for  satisfaction;  and  decreed  it  ac- 
cordingly. 

«  Sheriff  r.  Wilkes,  1  East,  48.  Ardcn 
V.  Sharp,  2  Esp.  Rep.  524.  Wells  ».  Ma*- 
terman,  2  £as.  Rep.  731.  admitted  by  JLord 
£lIenborough,  in  Swan  v.  Steele,  7  Kast, 
213.  £x  parte  Bonbonu^,  8  Ves.  542.  544. 
Ridley  v.  Taylor,  13  Kast,  175.  Hender- 
son V.  Wild,  2  Campb.  561.  Hope  o.  Cuat, 
1  East,  58.  WSttson,  197.  Green  v.  Dea- 
kin,  2  Stark.  347.  Sheriff  v,  Wilkes,  1 
East,  48.  In  October  1795,  Bishop  and 
Wilkes,  who  were  then  partners,  became 
indebted  to  the  plamtiffs  lo;  goods  sold  and 
delivered.  Robson  became  a  partner  with 
Bishop  and  Wilkes,  in  AprU  1790,  and 
continued  so  till  the  8th  oi  November 
following,  when  the  partnership  was  dis- 
solved. On  the.olli  November,  1796,  the 
plaintiffs  drew  on  the  partnership  for  the 
amount  of  their  demand  against  Bitihoi> 
and  Wlikcs,  and  Bishop  accepted  th^  bill 
in  the  partnership  firm.  Tlie  plaintiffs 
now  sued  the  three  partners  on  this  ac- 
ceptance. Bishop  and  Rouson  were  out- 
lawed,  and  Wilkes  pleaded  tlie  general 
issue  A  verdict  was  found  for  tlie  plain- 
tiffs, subject  to  the  opinion  of  tlie  court 
Lord  Kenyon  said,  he  did  not  know 
how  the  case  came  to  be  reserved,  as  he 
had  repeatedly  decided  the  same  ques* 
tion  at  the  Sittings,  the  propriety  of 
which  decisions  had  not  been  canvassed. 
He  said,  the  consideration  of  the  bill 
was  goods  sold  to  Bishop  and  Wilkea 
only,  when  Robson  was  not  a  partner. 
Then  the  plaintiffs  knowing  this  draw 
the  bill  on  the  three  partneis,  and  know- 
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OF  THE  PARTIES 


By  act  ofantecedent  debt  due  from  one  of  the  partners,  raises  a  presumption 
partner.  ^^^^  ^j^^  creditor  knew  that  the  bill  was  §iven  without  the  concurrence 
of  the  other  partners/  and  that  the  taking  the  instrumf^nt  from  one  of 
the  partners  in  his  own  hand-writing,  without  consulting;  the  others, 
raises  a  presumption  that  there  is  nf»t  any  concurrence  of  the  firm;' 
and  where  the  plaintiif  had,  previously  to  the  formation  of  a  partner- 
ship, advanced  a  sum  of  money  to  one  of  the  intended  partners,  to 
enable  him  to  become  one  of  the  &f>n,  it  was  hel^  that  the  phuntid' 
could  not  recover  on  a  bill  afterwards  drawn  by  such  party  in  the 
Bame  of  the  firm,  in  payment  of  such  advance;  and  that  the  other 
partners  might  defend  tne  actipir  without  giving  any  notice  of  the  in- 
tention to  dispute  the  consideration*'*  But  as  a  partner  may  in  his 
individual  capacity  have^a  claim  upon  the  firm,  in  respect  of  which  he 
might  draw,  accept,  ^r*  indorse  a  bill  in  its  name,  the  mere  circum- 
stance of  the  paj^-ty  to  whom  he  .delivers  it,  knowing  that  he  was  iisin^ 
^iti^^Jor  hi«,  prhate  benefit,  does  not  afford  sufficient  evidence  of  collu- 
sion to  invalidate  the  transaction.^    A  strong  case  of  subsequent  ap- 


ingly  take  an  acceptance  from  one  of 
them  to  bind  the  other  two,  one  of 
whom,  Rob-son,  had  no  concern  with  the 
matter,  and  was  no  debtor  of  theirs,  no 
a££ent  or  knowledge  on  his  part  being 
found;  the  transaction  is  fraudulent  on 
the  face  of  it  The  other  Judges  concur- 
red.    Postea  to  defendant 

Arden  v.  Sharp  and  Gilson,  2  Esp.  Rep. 
523.  Plaintiff  indorsee  of  a  bill  of  ex- 
change against  defendants  as  endorsers; 
the  plaintiff  proved  that  defendant  Gil- 
son  came  to  him  on  the  1st  March,  and 
brought  the  bill  in  question,  and  re- 
quested him  to  get  it  discounted  for  him, 
but  wished  the  busiiness  to  be  kept  secret 
from  his  parti\^r  IMr.  Sharp,  to  which 
plaintiff  assented  and  took  the  bill;  the 
indorsement  of  Sharp  and  Gilson  was 
proved  to  be  the  hand-writing  of  Gilson. 
jLord  Kenyon.  •*  The  party  in  this  case 
who  brings  the  action,  was  himself  the 
person  who  took  the  bill  with  the  in- 
dorsement by  the  one  partner  only,  and 
was  informed  that  the  transaction  was  to 
be  concealed  from  the  other,  he  cannot 
sue  the  partnership ;  the  transaction  in- 
dicates that  the  money  was  for  tliat  part- 
ner's own  use,  and  not  raised  on  the  part- 
nership account,  therefore  shall  not  be 
allowed  to  resort  to  the  security  of  the 
parteership,  to  whom  in  the  original  trans- 
action he  neither  looked  nor  trusted." 
Plaintiff  nonsuited, 

Hope  V.  Cast,  B.  R.,  M.  1774,  cited  by 
Lawrence,  J.  in  1  Rist,  58.  and  see  ante, 
82,  in  notes.  Fordyce  traded  on  his  se- 
parate account  as  well  as  in  partnership 
with  others,  and  being  indebted  to  Hope 
on  his  separate  account,  gave  him  a 
general  guarantee  in  the  partneiship 
name  for  his  own  debt  Liord  Mansfield 
left  it  to  the  jury,  whether  the  taking  of 
a  guarantee  were,  in  respect  to  the 
partners,  a  fair  transaction,  or  covinous; 
with  sufficient  notice  to  the  plaintiff,  of 
the  injustice  and  breach  of  trust  Fordyce 
was  guilty  of  m  giving.    The  jury  found 


for  the  defendant  In  Ex  parte  Boabo- 
nus,  8  Ves.  544.  the  Lord  Chancellor, 
after  mentioning  the  above  case,  said, 
that  if  under  the  circumstances  the  p^rty 
tmking  the  paper  can  be  considered  a< 
being  advertised  of  the  nature  of  Ih-^ 
transaction,  that  it  was  not  intended  to 
be  a  partnership  proceeding,  as  if  it  n-a<a 
•  for  an  antecedent  debt  primd  facie  it  will 
not  bind  them,  but  it  will  if  you  can  show 
previous  authority  or  subsequent  appro- 
bation, a  strong,  case  of  subsequent  ap- 
probation raising  an  inference  of  pre- 
vious positive  authority. 

'  Ex  parte  Bonbonu»,8Ve8.  544.  Hope 
ft.  Cust,  cited  in  1  East,  53.  S.  C.  1  Mont 
622. 

e  Hope  r.  Cust,  1  East,  53.  ante,  32,  in 
notes. 

^  Green  o.  Deakin  and  others,  2  Surk 
347. 

»  Ex  parte  Bonbonus,  8  Ves.  542.  644. 
Henderson  v.   Wild,   2  Campb,   561,    2. 
Ridley  v.  Taylor,  13  East,  175.     In  thr 
last  case  it  was  held,  that  if  one  partner 
draw  or  indorse  a  bill  in  the  partnership 
firm,  it  will  primd  facia  bind  tlte  Jinn,  al- 
though passed   by  the   one  partner   to  a 
separate  creditor,  in  discharge  of  his  own 
debt;   unless  there  be  efidenee  of  covift 
between  such   separate  debtor  and   cre- 
ditor, or  at  least  of  the  want  of  ctuthorift/, 
either  express  or  to  be  implied,   in  the 
debtor  partner,  to  give  the  joint  security 
of  the  firm  for  his  separate  debt     But  it 
was  held  that  no  sufficient  circmnstenrr 
appeared  in  that  case,  to  ^raise  any  pre- 
sumption  adverse   to    the    separate   cre- 
ditor, for  taking  such  joint  security,    in 
a  case  where  the  bill  appeared  to  have 
been  drawn  in  the  name  of  the  firm,  to 
their    own    order,   eighteen  days  belore 
the   delivery  of  it  to  the   separate   ere- 
ditor,  and  to  have  been  accepted  and  in- 
dorsed before  such  delivery,  and  to  have 
been  drawn  for  a  larger  amount  than  the 
particular  debt;   and  where,  though  thr 
imdonieineiit   was  in  fact  made  by  the 
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..twtioTi  bjrall  the  partners,  raises  an  inference  of  .<heir  previous  %J^  of 
r^'ority  having  been  given  to  the  particular  partner  to  sign  the  part-P 

ii^i-^hip  name  to  a  bill,  or  to  neir^tiate  it,  and  will  subject  the  partners 
I  liibiUty  in  a  transaction,   where  they  would  not  have  been  charge- 

i!e  without  such  subsequent  assent*^ 

Even  in  transactions  in  which  all  the  partners  are  interested,  the 
.2'iority  of  one  partner  to  bind  the  other,  by  signing  bills  of  ex- 
fiiange,  or  promissory  notes,  in  their  joint  names,  is  only  implied, 
^'m\  may  be  rebutted  by  express  previous  notice  to  the  party  taking  the 
lefiirity  from  one  of  them,  that  the' other  would  not  be  liable  for  it.* 
\u\  ibough  where  A.  was  partner  in  a  firm  trading  under  a  particular  L  ^^  J 
njratin  one  branch  of  buMness,  and  some  of  jthe  partners  in  that  firm 
carried  on  another  line  of  business  in  the  same  name,  and  issued  a  bill 
in  ihe  name  of  the  firm,  merely  on  account  of  transdetions  concerning^ 
the  latter  business,  in  which  A.  had  no  concern,  yet  it  waslidtl  tha'M^e 
vas  liable  to  a  bond  fide  holder,*  yet  where  persons  are  partners  only 


•  ."A  of  the  debtor  partner,  yet  it  did 
' 't  2{:>eir  that  the  fact  wa»  known  to 
•>  separate  creditor   at  the   time  ;    and 
'-'  y  too  in  a  case  where  direct  evi- 
'ce  might  have  been  given  of  covin, 
'    w«t  of  aathority,  if  it  existed.     For 
V  actioa  being  brought  by  the  separate 
'••tiJtcr  agamsi  the   acceptor,  either  of 
^^  partDeis  might  have  been  called  as  a 
'.'Its*  by  the  defendant,    to    disprove 
L*  aathority  of   the  debtor  partner,   to 
?ve  the  joint  security;  for  though  if  the 
'T-vite  creditor   recovered   against    the 
-f^ptor,  be  would  have  his  remedy  over 
'ii^uax  the  firm;  yet  the  inBocen\  partner 
r  <wi  j  have  his  remedy  over  against  the 
:^:r;  and  the  bankruptcy  of  the  debtor 
F:rtB€r  ig  the  mean  time  does  not  vary 
^y  question  of  comjietency.     And  Lord 
f-tnboroagh,  C.  J.  said,  «*  Prima  faeU 
C3'.  partner  is  bound  by  the  mdorsement 
'^  notiier  in  the  partnership   firm  ;   but 
-i'  pTMumption  may  be  cut  down,  by 
*--^'Bg  collusion  :   but   the  difficulty  of 
'''  case  is,  that  we  have  not  the  faots 
♦ilricnt]y  before   us  to  show  that  collu- 
'  "    If  this  were  distinctly  tlie  case  of 
'  P  tinging  by  one  partner  of  a  partner- 
'^>  ^curity,  for  his  own  separate  debt, 
''.'h<.ut  the  authority  of  the  other   part- 
•'^^  or  if  there  existed  in  this  case  evi- 
oitrovin  between  one  partner,  and  the 
•'^•lifr  of  the  partnership  security,  upon 
^•n.rh  the  action  is  brought,  in  order  to 
riirpe   the    other    partner    without   his 
k-'owledgc  or  consent,  either  express  or 
^'y\  'ini,  for  the  private  advantage  of  the 
Prtier  to  sach  covinous  agreement,   wc 
"^'i^  have  no  hesitation  to  pronounce  a 
'•<i>  drawn  and  indorsed  under  such  cir- 
^i^tstances,    void    m  the  hands    of   the 
y'virtooB  holders,  upon  the  principal  laid 
<io<vn  in  the  case  of  Sheriff  and  another 
»  Wilkes  and  others,   1  East,  48  ;  but 
4''n  the  facts  auted,  such  does  not  di»- 
*  :>ctly  appear  to  us  to  be  the  case  ;  nor 
'^t^  it  appear  that  there  was  any  aueh 
**mfi  fwtsn^mtiu  on  the  part  of  the  piai»< 


tiffs,  in  not  inquiring  whether  Ewbank, 
the  one  partner  with  whom  they  dealt, 
was  authorized  to  ditipose  of  thiti  security 
(which  had  originally  been  partnership  pro- 
perty) as  his  own,  as  to  render  this  trans- 
action on  that  account  fraudulent,  and 
therefore  void." 

'  k  See  the  cases,  1  Mont  622.    Watson, 
«202.    ante,  32,  in  notes;  and  Sand i lands 
V.  Marsh.  2  B.  &  A.*  673. 

I  Lord  Galway  v.  Matthew  and  another, 

10  East,  264.     v.  Layfield,  1  Salk. 

291.  Minnit  v,  Whitn.-y,  16  Vin.  Abr.  244. 
Bay].  57.  225.     Lord  Galway  v  Matthew 
and   Smithson,   10  East,  264.      The    de- 
fendants and  Whitehouse  (since  deceased) 
were    in  partnership  as   brewers.      Mat- 
thew applied  to  the  plaintiff  to  lend  his 
acceptance  for   200/.,   to  enable   him   to 
pay   excise   duties  due   from   the   house, 
and  promised  in  return  to  give  the  note 
of  the  firm,  payable  four  days  before  the 
acceptance.     The   plaintiff  gave   his  ac^ 
ceptance,   and   Matthew  drew  the  note, 
and  signed   it  for   himself,  and   partners. 
He   then  got  the  acceptance  discounted, 
and    applied    180/.   in   payment  of  part* 
nersliip  debts,  reserving  enough  to  him- 
self.     The  plaintiff,    after    Whitehouse's 
death,    was  obliged  to   take   up   his  ac- 
ceptance, and  now  sued  the   defendants 
on    the    note.      Matthew    suffA'ed   judg« 
ment    by  default, « and  Smithson  proved 
that    the    plaintiff,   before  he    took   the 
note,  had   received  notice  of   an   adver- 
tisement by  him,  warning  persons  not  to 
trust  Matthew  on   his  account,   and  that 
he  would  be  no  longer  liable  for  drafts 
drawn  by  the  other  partners  on  the  part- 
nership  account       And   Lord   Ellenbo- 
rough  held,  that  the  plaintiff  having  taken 
the  note  after  such  warning  could  not  rt* 
cover,  and  therefore  nonsuited  him,  and 
on  motion  to  set  aside  the  nonsuit,  the 
court  refused  the  rule. 

"■  Swan  f>.  Steele  and  another,  7  East, 
210.  Baker  v,  Charlton,  Peake,  80.  ante, 
80,  tote*. 
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OF  THE  PARTIES 


By  act  of  in  a  par/tcti&ir /ind  single  transaction,  and  not  general  partners,  they 
P"^**"*      are  not  liable  even  to  a  bona  fide  holder,  on  a  bill  issued  by  one  of  them 
in  relation  to  a  different  concern." 

An  act  of  bankruptcy  committed  by  on^  of  several  partners,  however 
secret,  ipso  facto  determines  his  power  to  make  use  of  the  name  of  the 
firm,  and  no  person  can  derive  any  benefit  or  rio;ht  of  action  aujainsf  the 
firm,  upon  any  bill  or  note  negotiated  ^y  the  party,  after  such  his  act  of 
bankruptcy.**  And  after  the  dissoluiiun  of  a  partnership  by  asrreement 
[  S6  ]du]y  notified  in  the  Gazette,  one  of  the  persons  who  composed  the  firm 
cannot  put  the  partnership  nam^  on  any  negotiable  security,  even 
though  it  existed  prior  to  the  tKssolution,  or  were  for  the  purpose  of 
liquidating  the  partnership-  debts,  notwithstanding  such  partner  may 
have  had  authority  to  settle  the  partnership  affairs.^  Anil  after  notice 
of  the  dissolutijyi  of  a  partnership  published  in  the  Gazette,  and  sent 
ronpid  tfwlh^ customers  of  the  firm,  if  one  of  the  partners,  who  carries 
on  the  business  under  th^  old  firm,  draws,  accepts,  or  indorses  bills  in 
the  name  of  that  firm,  the  other  partners  need  pot  apply  for  an  injunc- 
tion against  his  doing  so,  for  they  are  not  liable  upon  such  bills,  given 
to  a  person  ienorant  of  the  dissolution  of  the  partnership. n  And 
thongk  it  has  been  held  that  notice  in  the  Gazette  is  not  sufficient 
affainst  persons  who  were  customers  of  the  firm,  durin|^  tlie  existence 
of  the  partnership,  and  that  a  particular  notice  should  be  given  to 
each ;  it  appears  to  be  clearly  established,  that  notice  in  the  Gazette  is 
at  all  events  sufficient  against  all  persons  who  have  not  previously  had 
transactions  with  the  firm.*'     And  where  after  the  actual  dissolution  of 


"  Williams  v.  Thomas,  Hunter  and  La- 
tham, 6  Esp.  Rep.  18.  Messrs.  Leake  and 
List  drew  «  bill  for  1500/.  in  favour  of 
plaintiff,  for  goods  furnished  the  ship 
Cecelia,  in  which  the  defendants  were 
charged  as  acceptors.  Defendants  proved 
that  the  acceptance  was  made  by  the  de- 
fendant Latham  on  his  own  account.  The 
defendants  were  partners  in  the  ship  Cece- 
lia, of  which  defendant  Thomas  was  Cap- 
tain, and  had  guaranteed  Leake  and  List 
to  secure  to  them  the  money  for  the  outfit 
Per  Lord  Ellenborough,  Leake  and  List 
could  give  no  better  title  to  the  holder  than 
they  had  themselves  ;  they  could  nbt  draw 
for  a  general  account,  but  for  the  ac- 
count of  the  ship  only ;  they  could  not 
bind  Thomas  by  drawing  a  bill  upon  him, 
and  the  other  defendants,  for  an  account 
unconnected  with  the  ship.  Plaintiff 
nonsuited* 

^Thomason  and  olbers  «.  Frere  and 
others,  10  East,  418.  Thomason,  Under- 
bill, and  Guest,  were  partners  in  trade  at 
Birmingham,  and  being  indebted  to  the 
defendants  to  the  amount  of  1800/.,  and 
creditors  upon  Gamble  and  Co.  for  1450/., 
Underbill  and  Guest,  on  the  11th  of  Oc- 
tober, 1807,  without  the  knowledge  of 
Thomason,  who  was  then  abroad,  in- 
dorsed to  the  defendants  a  bill  dmwn  by 
Thomason,  Underbill,  and  Guest,  upon 
and  accepted  by  the  agents  of  Gamble 
and  Co.  for  this  1450/  Underbill  and 
Guest  had  on  the  7th  October,  1807, 
committed    acts    of    bankruptcy,    upon 


which  separate  commission  issued  on  the 
19th.  The  bill  for  1450/.  became  due  on 
the  6th  December,  and  was  then  paid. 
And  to  recover  tliis  money,  the  present 
action  was  brought  1)y  Thomason  and  the 
assignees  of  Underbill  and  Guest  The 
house  of  Thomaijon,  Underhill,  and  Gue^t, 
was  still  indebted  to  the  defendants  be- 
yond >he  amount  of  the  sura  now  sought 
to  be  re<;overed.  The  plaintiffs  were  non- 
suited by  Grose,  J.  But  on  a  rule  /ii>i  lor 
a  new  trial,  the  court  (Ld.  Ellenboroiiph 
absenie)  held,  that  the  indorsement  hnving 
been  made  after  an  act  of  bankruptcy, 
though  before  the  issuing  of  the  commis- 
sion, and  though  for  the  purpose  of  pay- 
mg  a  partnership  debt,  was  invalid,  and 
they  inclined  to  think  that  this  action 
being  brought  to  recover  the  money  re- 
ceived on  the  bill,  which  had  been  thus 
wrongfully  indorsed,  the  defendant"  had 
no  right  to  set  off  their  demand  upon  xhe- 
firm  against  this  claim  by  Thomason  :'nd 
the  assignees.  Rule  absolute.  An«l  sec 
Ramsbottom  r.  Lewis,  1  Campb.  279 

r  Kilgour  p.  Tinlyson,  I  Hen.  Bla.  l.'f.. 
Abel  p.  Sutton,  3  P^sp.  Rep.  108.  Wat- 
son, 209.  Henderson  and  another  p.  Wild, 
2  Campb.  501  Wrigbtson  and  another  r. 
PuIIan  and  another,  1  Stark.  875. 

4  Newsome  p.  Coles,  2  Campb.  fil7.  and 
Wright«ion  pnd  .'^nother  p.  Puilan  and  an- 
other, 1  Stark.  375. 

'  Gorham  v.  Thompson.  Peake,  42. 
Graham  r.  Hope,  id.  154.  Fox  p.  Han- 
bury,  Cowp.  449.    Godfrey  p.  Macauler, 
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a  partnership  duly  notified  in  the  Gazette,  one  of  the  parties  acce])ted  ^  ^ 
a  bill  in  the  name  of  the  partnership  firm,  drawn  after  the  dissolution,  ^"' 
but  dated  before  it,  it  was  held  that  an  indorsee  who  took  the  bill  with- 
oot  notice  of  the  dissMution,  could  not  inforce  the  bill  against  the 
other  members  of  the  firm,  and  a  distinction  was  taken  by  the  court 
between  soch  case,  and  the  case  of  g^oods  supplied  after  the  dissolution 
of  the  partnership,  but  without  notice,  by  a  person  who  had  been  in 
the  habit  of  supplying  goods  to  the  firm,"  However,  in  a  more  recent 
case,  where  after  the  dissolution  of  partnership  between  A.  and  B.  and 
the  advertiFement  of  it  in  the  Gazette,  A.  accepted  a  bill  bearing  date 
previous  to  the  dissolution,  for  the  accommodation  of  a  third  person, 
who  indorsed  it  for  value,  it  was  lield  that  B.  who  permitted  his  name 
to  remain  over  the  sh(>p  in  the  Poultry  as  a  member  of  the  firm  till 
after  the  dissolution  of  the  partnership,  and  notice  of  it,  and  indorse- 
ment of  the  bill,  was  liable  as  partner  to  a  bona  Me  holder.^  .^n 
alteration  in  the  printed  checks  is  sufficient  notice  of  a  change  in  the 
firm  of  a  bankinj3;-house  to  customers  who  have  used  the  new  checks.* 
And  a  dormant  partner  whose  name  has  never  been  announced,  may 
withdraw  from  the  concern  without  making  the  dissolution  of  partner- (]  S7  ] 
ship  publiclv  known.  *  However,  an  admission  made  by  one  partner, 
after  the  cfissolution,  relative  to  a  previous  partnership  transaction, 
will  affect  the  firm.y  (48) 

The  death  of  a  party  is  in  general  a  revocation  of  all  express  and 
implied  authorities  given  by  him,  and  dissolves  the  partnership,  though 
it  were  for  a  term  of  years,  unless  there  be  an  express  stipulation  to 
the  contrary;*  but  where  A.  being  member  of  a  partnership  consisting 
of  9eYeral  individuals  drew  a  bill  of  exchange  in  blank  in  the  partner- 
ship firm,  payable  to  their  order,  and  having  likewise  indorsed  it  in 
the  partnership  firm,  delivered  it  to  a  clerk  to  be  filled  up  for  the  use 
of  the  partnership,  as  the  exigencies  of  business  mi^ht  require,  accord- 
ing to  a  course  of  dealing  in  other  instances  ;  and  after  A's.  death,  and 
the  surviving  partners  had  assumed  a  new  firm,  the  clerk  filled  up  the 
bill,  inserting  a  date  prior  to  A's.  death,  and  sent  it  into  circulation  } 
it  was  held  that  the  surviving  partners  were  liable  as  drawers  of  the 
bill  to  a  bonajide  indorsee  for  value,  although  no  part  of  the  value  came 
to  their  bands.* 

Wherever  the  law  is  silent,  as  to  the  extent  of  the  above  custom,  it 
should  seem  that  evidence   of  the  usage  of  merchants  is  admissible, 


I  Esp.  Hep.  371.  Peake,  Rep.  165. 
1  Siderf.  127.     Leeson  v.  Holt  and  others, 

1  Stark.  18&  Jenkins  and  another  v.  BH- 
ttrd  and  aaotKer»  1  Surk,  418.  1  Mont 
An  Parts.  105,  «.  Wrkht  v.  Pulham,  M. 
T.  I8II;.  M.  Sw ;  but  see  WiUiama  9.  Keata, 

2  Stark.  291. 

*  Wri^laon  and  another  v.  PuUan  and 
toother.  1  Stark.  375. 

'  WiUiama  and  another  o.  Keats  and 
tnotfaer,  2  Stark.  290. 

"  Barfoot  and  another  o.  GoodhaU  and 
aaother,  3  Caupb.  147. 


•  Evans  v.  Drtunmond,  4  Esp.  89. 

y  Wood  V,  Braddick,  1  Taunt,  104. 
Hallidaj  v.  Ward,  8  Campb.  82. 

•  Gillespie  v,  Hamilton,  8  Madd.  251. 

•  Usher  and  another  «.  WiUiam  Dauneey 
and  another,  4  Campb.  97.  Lonl  EUen* 
borough  said,  that  this  case  came  within  the 
principle  of  Rosael  o.  Langstaff,  Dougl. 
513.  that  the  power  must  be  considered  to 
emanate  from  the  partnership,  not  from  the 
individs'il  partner;  and  that  therefore  after 
his  death,  the  bil!  might  still  be  filled  up  so 
as  to  bind  the  survivors. 


(48)  Notiee  m  the  Gazette  of  the  dissolution  of  a  pajrtneiahip,  is  sufficient  to  aU  per- 
Kma  wiio  have  had  DO  prevMHM  d^ftlinss  with  the  firm,  himmng  v.  Qomtt  2  /ohns*  B«i^ 
^10.    Post  52.  note. 
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*[y?«*  <»^biit  not  otherwise;^  and  therefore  where  two  persons,  who  were  not 
^*'^^''  general  partners,  drew  a  bill  on  A.  B.  payable  to  their  order,  and 
separately  8i|z:ned  it,  not  in  the  name  of  any  supposed  firm,  and  onl^ 
one  of  tKem  indorsed  it  with  his  own  name,  in  an  action  at  the  suit 
of  an  indorsee  ugainst  A.  B.  the  acceptor,  Lord  Mansfield,  on  a  new 
trial,  admitted  evidence  to  provef  that  bj  the  universal  usaic^,  and  un- 
derstanding of  all  the  merchants  and  bankers  in  London,  the  indorse- 
ment was  bad,  because  not  signed  by  both  the  payees;  and  accordingly 
the  defendant  had  a  verdict;  notwithstanding  it  was  insisted,  that  the 
validity  of  the  indorsement  was  a  question  of  law,  and  althouj^  the 
eourt  of  King's  Bench,  on  the  motion  for  a  nW  trial,  had  previously 
declared  their  opinion  in  the  same  cause,  that  when  a  bill  goes  out  into 
the  world,  the  persons  to  whom  it  is  negotiated,  are  to  collect  the  state 
and  relation  of  the  parties  from  the  bill  itself;  and  that  if  they  appear 
on  the  bill  as  partners,  it  would  be  of  less  public  detriment  to  subject 
£  SB  ]  ^hetn  to  the  inconvenience  of  being  treated  as  such,  than  to  permit  them 
to  deny  that  they  are  so;  and  that  persons,  by  making  a  bill  payable  to 
their  order,  render  themselves  partners  as  to  that  transaction.^  (1) 

If  a  factor  of  an  incorporate  company,  draw  a  bill  on  such  company, 
and  one  member  accept  it,  the  acceptance  will  not  bind  the  com- 
pany, because  it  is  a  private  act  of  the  party,  and  not  a  public  act  of 
the  company.  And  on  the  same  principle,  if  several  persons,  each  in 
his  individual  capacity,  employ  one  factor,  and  he  draw  a  bill  on  all 
of  them,  and  one  accept  it,  the  acceptance  will  not  bind  the  rest^ 

Sometimes  an  express  authority  is  given  by  several  partners  to  one, 
to  act  for  all  of  them,  in  which  case  tne  person  authorized  acts  as  agent 
as  well  as  partner,  and  his  power  and  authority  being  express,  he  must 
be  guided  by  it  An  express  authority  given  to  one  partner,  after  the 
dissolution  of  the  partnership,  to  receive  all  debts  owing  to,  and  to  pay 
those  due  from  the  partnership,  on  its  dissolution,  does  not  authorize 
him  to  indorse  a  bill  of  exchange  in  the  name  of  the  partnership,  though 
drawn  by  him  in  that  name,  and  accepted  by  a  debtor  of  the  partner- 
ship after  the  dissolution.*  (2) 

*  Edie  V.  East  lodit  Compiny,  2  Burr.  *  Bui.  N.  P.  270.  Mar.  2d  edit.  19. 
1216.  1221.  1  Bla.  Rep.  295.  8.  C.  See  Beawet,  pi.  228.  MoUoj,  b.  2.  c.  10.  sl 
PbiHips  on  Evid.  2d  edit  484,  5,  6.  Holt,     18. 

C.  N.  P.  d8,  9.  in  notes. 

•  Carwick  9.  Tickeiy,  Dougl.  653.  ud,  •  Kilgour  v.  Finlywon,  1  Hen.  Bla.  156. 
pMtre.  Abel  e.  Sutton,  S  Esp.  Rep.  108. 


(1)  If  the  directors  of  a  turnpike  company  become  the  drawer  and  indorscrs  of  a  note, 
on  ^ich  money  is  borrowed  for  the  use  of  the  company,  and  applied  to  the  payment  of 
ita  debts,  they  are,  in  the  absence  of  any  special  agreement,  mutually  responsible  for 
€OOtributioa  in  case  of  loss,  if  payment  be  made  by  one,  whether,  by  compulsion  or 
voluntarily,  Slaymaker  v.  Gundackers,  Executors,  10  Serg.  Si  Rawle.  75. 

If  two  persons  indorse  a  note  in  virtue  of  a  mutual  understanding  with  each  other,  to 
lend  their  names  for  the  accommodation  of  the  maker,  evidence  may  be  left  to  the  jury 
of  such  mutual  understanding  or  agreement     Love  o.  Wall,  1  Hawks,  313. 

One  joint  indorser  who  has  paid  the  whole  amount  of  a  note  negotiated  at  bank,  can- 
not recover  from  another  joint  indorser  hia  contribution,  without  proving  the  insolvency 
of  the  drawer.    Pearson  v.  Duckham  3  Litt  386. 

(2)  One  partner  may  act  for  the  whole  by  procuiatlon  Williamson  o,  Johnson,  1  Bam.  8l 
Cress.  146.  and  the  declaration  stating  a  bill  of  exchange  indorsed  by  certain  persona 
trading  under  the  firm  of  H.  It  F.  by  procuration  of  J.  D.  it  was  held  that  this  allegatum 
'Was  supported  by  evidence  of  J.  D's.  handwritiag,  and  tiiat  he  being  a  managing  part* 
oet  in  a  firm  wfaoehcsnied  on  aUbofriaess  of  baying  and  MUing,  QBd«r  the  designation  «C 
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FroTn  this  liabilitj  of  partners  to  answer  for  the  acts  of  each  other,  it  Bj  act  of 
b  Dece^sarj,  that  wter  tnc  dissolution  of  their  connexion,  they  should,  P»rt»«- 
ic  nnJer  to  avoid  the  consequences  of  any  one  of  the  partners  making, 
tr.orain^  or  accepting  a  bill  in  their  names,  give  notice  in  the  Gazette 
^f  the  dissolution  of  partnership;  and  eren  this  notice,  as  has  been  be* 
f>re  observed,  is  not  sufficient  against  persons  who  were  customers 
H'i.iag  the  partnership,  unless  they  have  actual  notice  of  the  dissolu- 
tion :  and  the  partners  should  tiierefore  give  notice  of  the  dissolution 
'to  their  individual  correspondents.'  Where  one  of  several  partners  re- 
f  .^es  to  concur  in  signing  notice  of  dissolution,  to  be  inserted  in  the 
ffizette,  or  pending  the  partnership,  has  improperly  issued  bills  in  the 
Piiie  of  the  firm,  it  is  advisable  to  file  a  bilU  to  prevent  him  from 
s^'^ning.  or  negotiating  securities  in  the  name  of  the  firm,  and  praying  a 

diie>^jlBlioa.< 


With  respect  to  the  mode  In  which  a  bill  should  be  drawn,  accepted,  [    39 

r  indorse«r,  by  or  on  the  behalf  of  several  persons,  it  has  been  laid 

(i)vay  that   whenever  a  person  draws,  accepts,  or  indorses  a  bill  for 

^in^\(  and   partner,  he  should  always  express  that  he  does  so  *<for    i 

fara^elf  and  partner,''  or  subscribe  both  the  names  or  the  name  of  the    ' 

/rm,  and  that  othervidse  it  will  not  bind  titc  partner.''     But  it  has  been 

re:*fiitly  determined,  that  where  a  bill  is  drawn  upon  a  tirm,  and  ac- 

I'vpted  by  one  partner  only  in  his  name,  it  will  bind  the  lirm.'     And 

^here  A.,  B.,  and  C,  being  in  partnership,  A.  drew  a  promissory  note, 

bj  which  he  promised  individually  to  pajrthe  money,  and  signed  the 

«3me  with   his  own  name -only,  but  prefixing  to  his  signature  *^  for  A., 

B.,  and  Co."  this  was  held  to  bind  the  firm.^     It  is  said,  however,  that 

ilabiil  be  directed  unto  two  or  more  persoojy  in  these  terms.     **To 

Mr.  Robert  A.,  and  Mr.  J.  B.,  Merchants,  in  London;"  in  this  case, 

V'th  A«  and  B.  ought  to  accept  the  bill,  and  that  if  one  refuse,  the  bill 


] 


'Gorbam  o.  Thompson,  Peake,  C.  N. 
p,  42.  Graham  v.  Hope,  ib.  160.  t'ox 
r.  HuibuTj,  Cowp.  449.  Godfrey  p.  Ma- 
ci'  iej,  I  Kttp.  Rep.  871.  1  Moat.  Partn. 
^•iJ.  (>.  Ante,  36;  but  aee  Wrtghtson  o. 
Puaao,  1  Stark.  375.     Ante,  86. 

K  Master  v.  Kirton,  8  Yes.  74.  £x  parte 
Koakea,  1  Moat,  on  Partn.  93.    Rjan  v. 

Macnarth,  3  Bro.  Ch.  Ca.  15.    Newsome 

r  Coles,  2  Campb.  619.     Lawboo  v.  Mor^ 

i;aa.  1  Price  Rep.  303. 
^  Foacknej  v.  Hall,  1  Salk,  126.    Lord 

Rajm.  17a.  S.  C.      Carwick  9.  Vickery, 

LkmgL  663.    Smith  v.  Janrea,  Ld.  Haym. 

li^.    The  Kine  v.  WUkinaon,  7  T.  R. 

l36w     Meiu  «.   Humphrey,  8  T.  R.  25. 

I>&fitn  V.  Bsjley,  id.  825.     Watson,  214. 

*  Majion  p.  BumseT',  1  Campb.  384.  A 
b:!!  was  drawn  on  "  Measrs,  Rumaey  and 
Co.**  and  T.  R.  Ran»ey,  jttn.  wrote  upon 
1%,  *•  Aeccpted,  T.  Rumsey,  sen."  The 
present  action  was  defended  by  T.  Rum- 
>«j,  joa.  who  contended,  that  even  if  he 
"^rere  a  partner  (which  he  denied)  this  ac- 
ceptance would  not  bind  him.     It  was 


cozitcmled,  that  if  a  bill  be  drawn  upoa 
a  iirm,  it  must  be  accepted  in  the  name 
of  tiic  firm,  or  t>y  one  partner  for  himself 
and  his  co-partners,  otherwise  the  holder 
mi^ht  protest  the  bill,  aa  the  mere  signa- 
ture oC  a  bingle  partner  was  bindmg  only 
upon  himself.  Lord  Ellcnborough.  Toere 
is  no  foundation  for  the  doctrine  con- 
tended for ;  this  acceptance  does  not 
prove  the  partnership;  but  if  the  defend- 
ants  were  partners,  they  are  both  bound 
by  it  For  this  purpose,  it  would  hare 
been  enough  if  the  word  **  aeeejtted"  had 
been  written  on  the  bill,  and  the  efiect 
cannot  be  altered  by  adding  "  T,  JRtim- 
aey,  sen."  If  a  bill  of  exchange  ia  drawn 
upon  a  firm,  and  accepted  by  one  of  the 
partners,  he  must  be  understood  to  ex- 
ercise his  power  to  bind  his  co-partnets, 
and  to  accept  the  bill  according  to  the 
terms  in  which  it  is  drawn.  The  plaintiff 
had  a  verdict. 

*  Ld.  Galway  v.  Matthews  and  another^ 
1  Campb.  403.  10  East,  264.  ft  C.  but 
not  same  point     Bayl.  24. 


H.  and  Co.  wis  in  the  habit  of  indorsiRg  bills  in  the  mamier  above  stated  althoagh  there 
was  ao  sack  perMa  as  F.  in  the  firm  of  H.  and  Co.  and  no  direct  proof  that  J.  D^s.  pwt- 
■ers  were  ymj  to  Aeso  tnowictieafl.   Ibid. 
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By  act  of  must  be  protested  for  want  of  acceptance.  >    So,  if  a  promissory  note 
partner,      appear  on  the  face  of  it  to  be  the  separate  note  of  A.  only,  it  cannot 
be  declared  on  as  the  joint  note  of  A.  and  B.  though  given  to  secure 
a  debt  for  which  both  were  liable. "     And  when  one  of  two  partners 
drew  bills  of  exchange  in  his  own  name,  and  got  them  discounted,  and 
applied  the  proceeds  to  the  partnership  account,  it  was  held,  that  the 
party  advancing  the  money,  has  no  remedy  against  the  partnership, 
either  upon  the  bills  so  drawn  by  the  single  partner,  or  for  nioney  had 
and  received  through  the  medium  of  such  bills,"  though,  in  a  subse- 
quent case,  in  appearing  that  all  the  partners  had  caused  such  bills  to 
[    40    ']he  issued  for  the  purpose  of  raising  monej  for  the  firm,  they  were  held 
liable  to  be  sued  by  the  persons  wno  discounted  the  bills  for  the  money 
,  as  lent,  and  for  interest.  ""(dS) 

I  Mariu8,  16;  and  see  Carwick  «.  Vic  S™  *«  adequate  fund  for  that  P«rP««^ 

kery,  Dougl.  653.     BayU65.  "«    »?y»    himself,    that  he   had  a    carte 

«..»,.  «,.  „  ,  ,         «.  blanche  as  to  the  means  he  should  adopt; 

«  Siff km   V.   Walker  and   another,   2  i^  accordingly  raises  money,  for  which  h% 

Camp  308.    Emly  ».  Lye  and  another,  15  ^^^^  ^  ^  security,  bUls  of  exchange, 

^-*"*» '''•         _  ,         ,  ^  -r^        m,  drawn  in  his  own  name,  upon  the  house. 

•  Emly  IK  Lye  and  another,  15  East,  7.  They  know  and  recognize  Ais  mode  of 

^  Denton  o.  Rodie  and  another,  3  Camp,  dealing  ;  they  regoiarly  accept  and  pay 

498.     Per  Lord  fillenboroueh,  "  I  thmk  the  bills  so  drawn,  till  the  time  of  their 

this  case  is  distinguishable  from  £mly  v,  failure ;  therefore,  although  I  cannot  say 

Lye.      Here   I   conceive   the   partner  in  they  are  jointly  liable  upon  the  wutecepttd 

America   had    authority    from    the    two  bills,  I  think  they  are  jointly  indebted  to 

others  to  raise  money  for  the  use  of  the  the  same  amount,  as  for  money  lent,  or 

firm,  and  money  was  accordingly  raised  money  had  and  received."    It  was  thea 

from    the  plaintiffs  upon  these    bills,  in  suggested,    that  the  plaiatiffs»  upon  this 

pursuance  of  such  audiori^.     The  trans-  supposition,  could  not  claim  interest;  but 

action  is  a  loan  rather  than  a  discount  Lord    Ellenborough    thought,    that    froon 

I.   B.  Clough  was  sent  out  to  America  to  the  course  of  dealing,  the  plaintiffs  were 

manage  the  business  of  the  house  there»  entUltd  to  intereat,  although  they  did  not 

and  to  procure   homeward    investments;  recover  upon  the  written  securities.    Ver- 

the  shipments  from  this  country  did  not  diet  accordingly. 


(52)  A  note  given  by  one  partner  for  his  own  private  debt  in  the  name  of  the  firm, 
but  without  the  consent  of  the  other  partners,  is  not  binding  upon  the  partnership  in  the 
hands  of  the  payee.  Livingston  v.  Hastie^  2  Caines'  Kep.  246.  Livingston  v.  Moosevelt^ 
4  John.  Rep.  261.  Dubois  v.  Roosevelt,  4  John.  Rep.  262.  note.  Lansing  v.  GamCy  % 
i^toi.  Rep.  300.  Browfh  v.  Duncanson  and  Ray.  4  Har.  and  M'Hen.  Rep,  860.  Nei- 
ther will  a  person  who  has  become  a  surety  or  iiidorser  upon  such  note  upon  the  suppo- 
sition that  it  was  a  partnership  transaction,  and  bound  all  the  partners,  be  liable  under 
soch  circumstances;  to  an  indorsee  who  is  conusant  of  die  facts,  Livingston  v.  Haatie^ 
But  such  note  will  be  good,  and  bind  aU  parties  in  the  hands  of  a  bona  fide  holder  wi6i- 
out  notice.    Livingston  v.  Hastie,  Livingston  v.  Roosevelt. 

If  after  a  dissolution  of  the  partnership  one  partner  issue  notes  in  the  partnership  name, 
theae  notes  bind  the  partner  who  signed  them,  but  not  the  other  partners;  for  his  power 
to  bind  the  partnership  ceased  with  it,  Lansing  v.  Gaine.  Jones*s  Case,  Overton's  Rep. 
465.  And  if  such  notes  be  ante-dated  so  as  to  appear  dated  within  the  term  of  the  part- 
neiship,  this  does  not  vary  the  rule,  since  they  bind  only  from  the  actual  delivery,  Ibid. 
One  partner,  after  a  dissolution,  cannot  indorse  notes  or  bills  given  before  to  the  fina^ 
though  he  is  authorined  to  settle  the  partnership  concerns.  Sanford  v.  Mickles,  4  John. 
Rep.  224.  This  doctrine,  however,  only  applies  in  cases  where  the  dissolution  of  the 
partnership  has  been  duly  notified,  or  is  known  to  the  party  taking  the  notes.  Ibid. 
And  for  this  purpose  notice  in  the  public  newspapers  of  the  dissolution  is  sufficient  as  to 
all  persons  who  have  had  no  previous  dealings  with  the  firm.  Ibid^  Mowatt  v.  How* 
tand,  8  Day's  Rep.  353.  But  it  seems  that  to  persons  who  have  previously  dealt  vrith 
the  firm,  mere  notice  in  the  newspapers  is  not  sufficient;  but  actual  knowledge  should  be 
brought  home  either  by  express  or  constructive  notice  of  the  dissolution,  Ketcham  v. 
Clark,  6  John.  Rep.  144. 

If  after  a  diasolution  of  a  partnership  one  partner  sign  a  note  in  the  name  of  the  firm, 
if  soeh  transaetioii  be  ratified  mbsequently  by  ^  other  partners,  it  binds  the  partner- 
aUp.  And  a  part  pejncat  of  such  note  by  the  other  partner  wiU  be  deemed  a  aufficieat 
wd  ratificatioa  of  the  act    jBoTim  ▼.  7<iyJ0r,  10  M«p.  Rep.  64» 
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Where  tfiete  is  « limited  and  ipecia]  psrtnenhip,  and  penons  d«a1  with  it  knowingly  By  act  of 
u  such,  thej  are  bound  by  the  terms  ot  it,  and  cannot  make  the  partners  liable,  unless  partner. 
upon  the  transactions  of  such  special  partnership.  Ensign  r.  Wands,  1  Jolm  Cas.  171. 
T:ierefore,  where  one  partner  in  such  special  concern  gives  a  note  for  a  debt  not  due 
from  the  concern,  it  does  not  bind  the  firm,  although  executed  in  their  name,  unless  the 
other  partner  consent  Lensmg  v.  Game,  Lurmgston  v.  Roosevelt.  And  it  seems  that 
publication  in  the  newspapers  of  the  nature  of  such  partnership  at  the  time  of  its  com- 
mencement, is  constructive  notice  to  all  those  who  may  afterwards  deal  with  the  part- 
nenhip,  or  take' their  securities.     lAvingston  v.  Roosevelt 

There  seems  to  be  a  difference  of  opinion  among  the  courts  of  the  United  States, 
whether  the  acknowledgment  U  a  debt  by  one  partner  after  a  dissolution  of  the  pertner- 
ship,  binds  the  other  partners.  In  South  Carolina  it  has  been  adjudged  in  the  affirms^ 
tive,  on  the  ground  that  it  is  not  the  nature  of  a  new  contract,  but  the  recognition  of  an 
oH  one.  Sin^son  ▼.  Geddes,  2  Bay's  Rep.  538.  But  the  contrary  has  been  beM  in 
AVk*  York.  Haddey  v.  Patrick,  8  John.  Rep.  &36.  But  it  is  admitted,  that  in  such  case 
the  acknowledgment  of  one  partner  is  sufficient  to  take  the  debt  out  of  the  Sutote  of 
limiutiotts.  Smith  v.  Ludlow^  6  John.  Rep.  267.  See  1  Bam.  and  Aid.  Rep.  463. 
Johnson  V.  Beardsiee,  15  John.  Rep.  4. 

It  has  been  held  in  Connecticut  in  a  suit  on  a  partnership  note,  that  it  is  no  defence  t<» 
one  pertaer  that  he  ezt^ented  the  note  m  the  partnership  name  after  the  suit  was  in^- 
tuted,  and  antedated  it  with  a  view  to  reserve  to  the  defendants  in  preference  to  other 
creditore,  the  property  atuched  without  the  knowledge  of  the  other  partners.  Mintvrmt 
ifc.  V.  Berber,  ^.  I  Day's  Rep.  136.  The  precise  ground  of  this  decision  does  not  ap- 
pear; but  it  may  be«inferred,  that  the  court  were  of  opinion  that  one  partner  might  law- 
tdllr  by  aueh  act  create  a  lien  upon  the  partnership  property  in  favour  of  any  creditor 
of  the  firoL 

A.  and  B.  being  co-partners  in  trade,  B.  make  a  promissory  note  payable  to  C.  or  or^ 
der,  snbscribes  we  name  of  the  firm,  and  writes  the  name  of  C  9f*  indorser,  without 
h»  leave  or  knowledge,  and  witli  intent  to  defraud  any  future  holder  of  the  note:  lie 
d'-iivered  it  thus  indorsed  to  a  broker,  who  sold  it  to  the  plaintiff.  It  did  not  appear 
that  A.  wse  knowiog  to  the  making  of  fraudulent  mdorsement  of  the  note.  T^e  plain- 
tiff recovered,  the  amount  of  the  note  in  an  action  against  A  and  B.  for  money  had  and 
receired  Boardman  v.  Gore,  et  al.  15  Mas.  Rep.  331.  See  also,  Manufaeturers  and 
Merhanieti*  Bank  v.  Qore,  et  al,  15  Mas.  Rep.  75. 

If  a  pfomissory  note  beginning  "  I  promise  to  pay,"  be  signed  by  one  member  of  a 
firm  for  Umaelf  and  hit  partners,  th»  partf  signing  is  severally  liable  to  be  paid  upon  the 
■oie.    H^a  ▼.  SnMh.    1  Bam.  h,.  Cieasw.  406. 
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CHAPTER  III 


OF  THE  FORM  AND  REQUISITES  OF  BILLS,  &c— THE 
CONSIDERATION  FOR  WHICH  MADE  OR  TRANSFER- 
RED—CONSTRUCTION OF  THEM— CONSEQUENCE  OF 
ALTERATION  IN  THEM— AND  OF  THE  DRAWER'S  LI- 
ABILITY. 


?*bnk"f      HOUGH  a  bill  of  exchaDge,  check,  promissory  note,  &c,  must  be 

exchange,  *"  writing,*  there  is  in  general  no  particular  form^  or  set  of  words* 

fcc.  in  ge- necessary  to  be  adopted,  any  more  than  in  the  case  of  a  bond  or  other 

BeraL         deed.'*     Afad  indee<l  our  courts  considering  the  general  utility  of  tliese 

instruments,  and  how  much  they  tend  to  the  extension  of  credit,  and 

consequent  advancement  of  tracfe  and  commerce,  have  uniformly  gone 

further  in  giving  etiect  to  them  as  instruments,  than  they  have  where  a 

question  has  JEiriseu  on  the  formation  of  a  deed. 

.•  Thus  an  order  or  promise  to  deliver  money,  or  a  promise  tiiat  L  S. 
shall  receive  money,  or  a  promise  to  be  accountable  or  responsible  for 
C  ^  3  it,  will  be  a  sufficient  bill  or  note  ;<^  and  where  a  note  was  in  these 
words,  **  borrowed  of  L  8.  JB50,  which  I  promise  never  to  pay,"  the 
word  '^  never"  was  rejected,  and  the  holder  recovered  ;■*  and  in  a  late 
case  it  was  decided,  that  an  instrument  in  the  common  form  of  a  bill  of 
exchange,  except  that  the  word  '*  at "  was  substituted  for  "  /o,"  before 


■  Thomas  v.  Bishop,  Rep.  Temp.  Hardw. 
2. 

»»Com.    Dig.   lit.    Obligation,    B.  1,   2. 

Bftc.   Ab.  tit   Obligation,   B.    v. 

Ormston,  10  Mod.  287.  Dawkcs  o.  Lord 
dc  Loraine,  3  Wils.  213.  Morris  v.  Lee, 
lA.  Raym.  139T.  1  Stra.  629.  8  Mod. 
864.  S.  C.  Chadwick  v.  Allen,  2  Stra. 
706.  Raat  Ent  238.  Ruff  v.  Webb, 
1  Esp.  Rep.  129.  Colehan  ts.  Cooke,  Wil- 
les^  396.    Bay].  3. 

Morris  v.  Lee,  Ld.  Raym.  1396.  1  Stra. 
629.  8  Mod.  362.  S.  C.  PlAintiff  sued 
as  indorsee  of  a  note  in  these  words, 
'•  I  promise  to  account  with  T.  S.  or  order 
for  fifty  pounds,  value  received  by  mc  ;" 
and  after  verdict  for  plaintiff,  it  was  in- 
sisted in  arrest  of  judgment,  that  this  was 
not  a  negotiable  note:  sedpereur.  "  There 
are  no  precise  words  necessary  to  be  used 
IB  a  note  or  bill.  Deliver  such  a  sum  of 
money,  makes  a  good  bill ;  by  receiving 
the  value,  the  defendant  became  a  debtor, 
andwhen  he  promises  to  be  accountable 
to  A.  or  order,  it  is  the  same  thing  as  a 
promise  to  pay  A.,  and  it  would  be  an  odd 
construction  to  expound  the  word .  *  ac- 
countable* to  give  an  account,  when  there 
■lay  be  several  indorsees."  Judgment  for 
phuatiff. 


Chadwick  tf.  Allen,  2  Stra.  706.  A  note 
was  in  these  words  :  '*  I  do  acknowledge 
that  Sir  Andrew  Chadwick  has  delivered 
me  all  the  bonds  and  notes,  for  which 
400/.  were  paid  him  on  account  of  Colo- 
nel Synge,  and  that  Sir  Andrew  delivered 
me  Major  Graham's  receipt  and  bill  on  me 
for  10/.,  which  10/.  and  15/.  6^.  balance » 
due  to  Sir  Andrew,  I  am  still  indebted 
and  do  promise  to  pay,'*  and  upon  demur* 
rer  to  the  declaration,  the  court  held  it  m 
note  within  the  statute. 

Cashborne  v.  Dutton,  Scacc.  M.  1  Geo. 
2.  MS.  Sel.  Ni.  Pri.  863.  YThere  the 
note  set  forth  in  the  declaration  was,  **  I 
do  acknowledge  myself  to  be  indebted  to 

A.  in  L ,  to  be  paid  on  demand,  for 

value  received."  On  demurrer  to  the  de- 
claration, the  court,  after  solemn  argument, 
held,  that  this  was  a  good  note  within  the 
statute,  the  words  *'  to  be  paid,"  amount- 
ing' to  a  promise  to  pay,  observing  that  the 
same  words  in  a  lease  would  amount  to  a 
covenant  to  pay  rent. 

*  See  cases  iif  last  note. 

'  Cited  by  Lord  Mansfield  in  RusseH  e. 
Langstaff,  R  R.,  M.  21  Geo.  a  and  iia 
Pe^ch  V.  Kay,  Sittings  after  Trin.  Term, 
1781.  and  per  Lofd  Hardw.  %  Atk.  82. 
BayK  ». 
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the  ntmc  of  the  drawee,  may  be  declared  on  as  a  biU  of  exchancre,  or  ^^juf^ 
as  a  promissory  note  at  the  option  of  the  holders  ;«  and  we  have  seen,   exchajigc, 
that  an  instrument  that  appeals,  on  common  observation,  to  be  a  bill  of  ate. 
exchans;e,  may  be  treated  as  such,   although  words  be  introduced   into 
it  for  3ie  purpose  of  deception,   which  might  make  it  a  promissory 
note/(55)     It  is  however  advisable  to  draw  bills,  &c.  accordingf  to  the 
forms  nereafter  given.     And  in  the  case  of  bllU  and  notes,  for  the  pajr- 
ment  of  less  than  £5^  certain  forms  must  be  observed,*  for  it  is  provi- 
ded that  all  neg:otiable  bills  or  notes  made  in   England  for  less  than 
twenty  shillings,  shall  be  void/'  and  all  negotiable  bills  or  notes  made 
in  England  (excepting  Rank  of  England  notes  and  notes  payable  to  the.  ' 
bearer  on  demand)  for  the  payment  of  twenty  shillings  and   less  than 
£5,  should  be  void,  unless  they  specify  the  name  and  place  of  abode  of 
the  person  to  whom  or  to  whose  order  thiey  are  made  payable,   and  be 
attested  by  one  subscribing  witnesss,  and  bear  <late  at  or  before  the 
time  when  thfy  are  issued,  and  be  made  payable  within  twenty-one 
days  after  the  date,  and  be  in  the  form  prescribed  by  the-  act.^ 

There  are  two  principal  qugiitie»  essential  to  the  validity  of  a  bill  or  Their    g» 
note,  yira#,  that  it  be  payable  at  all  events^  not  dependent  on  any  con  "*'*L.  **" 
tingency,  nor  payable  out  of  a  particular  fund  ;  and  secondly^  that  it  be  ^ 
for  the  payment  of  money  onfy^  and  not  for  the  pavment  of  money, 
and  performance  of  some  other  act,  or  in  the  alternative ;  for  it  would 
perplex  commercial  transactions,  if  paper  securities  of  this  nature,  en- 
cambered   With  conditions  and  contingencies   were  circulated «  and  if 
the  persona  to  whom  they  were  offered  in  negotiation,   were  oblijred  to 
inquire  when  these  uncertain  events  would  probably  be  reduced  to  a 
eertainty.^ 

Urtt,    An  order  or  promise  to  pay  money,  provided  th^  terms  men- 
tioned in  certain  letters,  shall  be  complied  iiyitn,!  or  provided  that  I.  S. 


*  Samttlcworth  o.  Stephen,  1  Campb/407. 
Ante,  21. 

'Allen  o.  Mawson,  4  Campb.  115. 
Ante,  21. 

c  17  Geo.  3.  c.  SO.  9. 1.  See  the  sUtute 
in  the  Appendix. 

*  48  Geo.  3.  c.  88. 

'  17  Geo.  3.  c.  30.  s.  1.  made  perpetual 
bj  27  Geo.  3.  c.  16.     See  post,  Appendix. 

*  Per  Kenjon,  C.  J.  in  Carlos  0.  Fan- 
court,  5X  R.  486.  Dawkes  v.  I^ord  de 
Loraixue,  3  Wils.  213.  2  61a.  Rep.  782. 
S.  C.     Roberta  v,  Peake,  1  Burr.  825. 


'  Kingston  v.  Long,  B.  R.,  M.  25  Greo.  8. 

The  plnintiff  brought  an  action  as  in- 
dorsee against  the  defendant  aa  accentor, 
upon  an  order  importiner  to  be  payable, 
'*  provided  the  terma  mentioned  in  certain 
letters  wrtten  by  the  drawer  were  com- 
plied with,"  and  the  court  held  clearly, 
that  the  plaintiff  could  not  recover* 
though  the  acceptance  admitted  a  com* 
pliance  with  the  terms,  for  the  order  was 
no  bill  until  after  such  compliance,  and 
•if  it  were  not  a  bill  when  drawn,  it  could 
not  afterwarda  become  one.    Bayl.  9. 


(56)  These  requbites  apply  only  to  a  bill  or  note  in  its  original  formation,  for  it  aeems 
that  na  acceptance  may  be  to  pay  upon  a  contingency,  or  in  bills,  &c.  and  not  in  money. 
See  post 

The  doctrine  that  a  bill  payable  out  of  a  particular  fund,  is  not  negotiable  according 
to  the  coBtom  of  merchants,  has  been  recognised  in  Kentucky.  Mershon  ▼.  WUhtr9^ 
1  Bibb's  R.  502. 

A  bill  of  exchange  must  not  be  made  payable  out  of  a  particular  fund,  .but  if  the  fund 
w  certain  and  is  described  snly  as  a  mean  by  which  the  drawee  is  to  be  indemnified,  the 
bill  is  good.     Bank  of  ITentuckv  v.  Sanders,  3  Marsh.  184. 

The  word  **  note  "  is  sometimes  considered  as  a  general  term,  comprehending  both 
bniB  of  exchange  and  promissory  notes,  and  was  held  to  embrace  the  former,  when 
tned  to  an  assignment  for  the  benefit  of  crediton.  Da  Costa  v.  Guieu,  1  Serg.  fc 
lUwU,  402. 
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lli^tr  gcB-sliall  ntit  be  sttirendered  to  prisoii  within  the  limited  time,"  oriuroTided 
«n^reqiii*l^  S,  shall  not  pa?  the  money  by  a  particular  day,"  or  prorided  1.  S* 
flhall  leare  me  sufficient,  or  I  snail  otherwise  be  able  to  par  it,*  or 
when  L  8.  shall  marrj,  or  if  the  maker  should  be  married  witnin  two 
months,'  or  to  pay  a  sailor  wages  if  he  do  his  duty  as  an  able  seaQiaD,^ 
is  no  ftyill  or  note  on  account  of  the  contingency  upon  which  the  pay* 
ment  depends. 

So,  if  by  the  terms  of  the  instrument,  the  payment  is  to  depend 
upon  the  sufficiency  of  a  particular  fund,  the  oill  or  note  will  be  in^ 
▼altd;  thus  an  order  to  My  money  out  of  the  drawer's  growing  sub- 
sistence^' or  out  of  the  fifth  payment  when  it  should  become  due,  and 
It  should  be  allowed  by  die  drawer,*  or  out  of  money  when  received,^ 
[  44  3  ^  Ai^  order  to  piy  the  amount  of  a  note  and  interest  out  of  the  purchase- 
money  of  the  drawer's  housot*  or  an  order  or  promise  to  payout  of  the 
drawer's  money  that  should  arise  from  his  reversion,  when  sold,  is  no 


■  Sknith  «.  Boehni,  8  Lord  Raym.  67. 
cited  Lord  R»ym.  1862. 1806:  Aetlon  by 
the  plaintiff  as  payee  of  the  note,  againat 
the  maken,  upon  a  promise  to  pay  the 
plaintiff,  or  order,  oh  demand,  the  sum 
of  71/.  12§.  lOd.  or  surrender  the  body 
of  Samuel  Bodun  in  an  action  brought 
Mftinst  him  by  Smith.  Verdict  for  the 
plaintiff,  and  judgment;  and  on  error 
brought  in  the  King's  Bench,  the  court 
Md  that  this  was  not  a  note  within  the 
statute,  because  the  money  was  not  abso* 
lutely  payable,  but  depended  upon  the 
contingency  whether  the  defendants  should 
fliurender  Samuel  Boehm  to  prison,  and 
the  jttdgmflttt  was  reversed. 

•  Appleby  «.  Biddulph,  cited  8  Mod,  868. 
4  Vin.  Abr.  240,  pi.  16.  An  action  wae 
brouffht  on  this  note,  **  I  promise  to  pay 
T.  M.  60/.  if  my  brother  doth  not  pay  it 
within  six  weeks,*'  and  after  verdict  for 
the  plaintiff,  the  court  arrested  judgment, 
because  the  maker  wis  only  to  pay  it  upon 
•  contingency. 

*  Roberts  9.  Peake,  Burr.  828.  The 
plaintiff,  as  indorsee  of  a  note,  sued  one 
of  the  makers ;  the  instrument  was  in 
these  words;  "  we  promise  to  pay  A.  B. 
116/.  1\8.  value  received,  on  the  death 
of  George  Henshaw,  provided  he  leaves 
cither  of  os  sufficient  to  pay  that  said 
emn,  or  if  we  otherwise  shall  be  able  to 
pay  it;"  and  upon  a  case  reserved,  the 
court  held  it  was  not  a  negotiable  note, 
becauM  it  was  pa3rable  eventually  and  con- 
ditionally  only,  and  not  absolutely  and  at 
aU  events,  and  a  nonsuit  was  entered ;  and 
■ee  Ex  parte  Tootell,  4  Ves.  872. 

9  Beankley  o.  Baldwin,  Stra.  1151.  A 
aoie  to  pay  money  within  so  many  day* 
alter  the  defendant  should  marry,  was 
held  not  to  be  a  negotiable  note;  and  in 
Peamon  «.  Garrett,  Comb.  277,  and  4  Mod. 
242;  an  action  having  been  brought  upon 
a  note,  by  which  the  defendant  promised 
to  pay  die  plaintiff  sixty  guineas,  if  he 
<<tlie  plaintiff)  should  be  married  within 
two  BOBths»  the  court  inclined  against  the 


note,  because  it  was  to  pay  money  on  n 
mere  contmgency. 

4  Alves  o.  Hodgson,  7  T.  R.  242. 

»  Jocelyn  v.  Laserre,  Fort  281.  10 
Mod.  294.  S16.  Evans  drew  upon  Joce- 
lyn, and  required  him  to  pay  Laserre 
71.  per  month  out  of  Evans's  growing  Mb- 
sistence.  Laserre  sued  Jocelyn,  and  had 
judgment,  but  upon  a  writ  of  error,  that 
judgment  was  reversed,  because  this 
draft  was  not  a  good  bill  of  exchange,  in- 
asmuch as  it  would  not  have  been  payable 
had  Evans  died,  or  had  his  subsistence 
been  taken  away. 

•  Haydock  v.  lanch,  Lord  Raym.  1563. 
Rogers  drew  upon  Linch,  and  requested 
him  to  pay  Haydock  14/.  Bs.  out  of  the 
fifth  payment  when  it  should  become 
due,  and  it  should  be  allowed  by  Rogers. 
Linch  accepted  the  draft,  and  Haydock 
sued  liim,  but  the  court,  upon  demurrer 
to  the  declaration,  held  this  was  no  bill 
of  exchange,  and  gave  judgment  for  the 
defendant 

*  Dawkes  v.  Lord  de  Loralne,  2  Bin. 
Rep.  782.  3  Wils.  207.  A  draft  was  in 
these  words,  "  8  Jan.  1768.  Seven  weeks 
after  date,  pay  to  Mrs.  Dawkes  82/.  17^. 
out  of  W.  Steward's  money,  as  soon  as 
you  shall  have  received  it,  for  your  hum- 
ble servant,  De  Loralne.  To  Timothy 
Brecknock,  Esq."  Brecknock  accepted 
the  bill,  but  it  not  being  paid,  Mrs.  D. 
brought  an  action  against  Lord  de  Lo- 
raine,  who  pleaded  that  Brecknock  had 
not  received  W.  Steward's  money  ;  and 
upon  demurrer  to  his  plea,  insisted  that 
tins  was  not  a  bill  of  exchange.  The 
court,  after  argument,  held  the  objection 
good,  because  it  was  payable  out  of  a 
particular  fund,  and  on  an  event  which 
was  future  and  continp:ent,  viz.  the  re- 
ceipt of  W.  Steward's  money,  whereas 
a  bill  ought  to  be  subject  to  no  event  or 
contingency,  except  the  failure  of  the 
eenerai  personal  credit  of  the  persons 
arawing  or  negotiating  it 

"  Yates  T.  Groye,  1  Vea.  jun.  280. 1. 
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bill  or  note**  8©  an  order  to  pay  a  sum  of  money  out  of  the  rents  or  T|>c»r  so- 
other nenej  in  the  hands  of  the  person  to  whom  it  is  addressedi^  is  no  ^^  "**•* 
bill,  beeanae  be  may  not  have  rent  or  other  money  in  hih  bands  sufficient 
to  discharge  it.'  So  a  promise  to  pay  on  the  sale  or  produce,  immedi- 
ately when  sold,  of  the  White  Hart  Inn,  St«  Albans,  and  the  goods,  &c. 
is  no  note^  although  it  be  averred  in  the  declaration  upon  such  promise, 
tiuit  tbe  White  Hart  Inn,  eoods,  &c.  were  sold  before  the  action  waa 
corameBced.*  So  an  order  from  the  owner  of  a  ship  to  the  freighter, 
to  pay  money  on  account  of  frei^t,  is  no  bill,  because  the  quantum  due  C  45  ] 
on  tlie  fre^ht  may  be  open  to  litigation;*  bat  such  an  order  from  the 
freighter  ia,  because  it  is  an  admission  tlwt  so  much  at  least  is  due«^ 
So  an  iBStniraent  by  which  the  party  promises  to  pay  the  sum  of  £65^ 
and  also  aach  other  sum  as,  by  reference  to  his  boofts^  he  owed  to  an- 
other with  interest,  cannot  be  considered  as  a  promissory  note  e?eD  aa 
to  the  M65j  and  cannot  be  given  in  evidence  under  the  count  upon  aa 
accomt  stated^  without  an  agreement  atamp;*'  however,  a  verbal  a|^eo* 
■lent,  qualifying  the  liability  to  pay  the  bill,  will  not  vitiate.' 

• 

S^eondfy,  the  btU  or  note  must  be  for  the  payment  of  money  onhf^ 
end  not  for  the  payment  of  money  ana  performance  of  some  otner  uctg 


'  CuicMi  V.  Faacouity  io  error  from  the 
C  P.  5  T.  R.  482.  AflsiUDf  sit  upon  » 
pramiMory  note,  whereby  Carlos,  in  the 
life-time  of  defendant's  wife,  promised 
to  paj  FancourfB  wife  the  sum  ot  10/. 
"  otti  qfkis  money  thai  should  arise  from 
Ms  reverwion  ofW^  whm  sold,**  The  de- 
fendaiit  aolfered  judgment  by  default, 
and  broiugfat  a  writ  of  error,  and  the 
court  Held  that  this  note  could  not  be 
declared  npoii  as  a  nesotiable  security 
mder  tlie  atal  S  Sc  4  Ann.  c.  9.  the  ob- 
ject of  which  atatnte  was  to  put  promifh 
aory  notes  on  the  same  footing  with  bills 
of  ezehange  in  every  respect,  and  the^ 
nuBt  stand  or  fall  by  the  same  rules  by 
which  bills  of  exehange  were  governed; 
and  imlefli  they  carried  their  own  vali- 
dity €»  the  faee  of  them,  they  were  not 
necotiabte,  and  on  that  ground  bills  of 
eTcKange  which  were  only  payable  on  a 
coDUx^>eBcy,  were  not  negotiable,  be- 
cause it  did  not  appear  on  the  face  of 
tbem  whether  of  not  ihey  would  ever  be 
fKud.  The  same  rtrle  that  governed 
bills  of  exehange  in  this  respect  most 
gorem  promissory  notes,  and  therefor^ 
reverwd  the  judgment.  Hill  v.  Halford, 
infra,  note  ',  and  post,  p.  45,  note. 

T  Jfeaney  ».  Herle,  Lord  Raym.  1W1. 
H  Bfod.  Kf^.  8tra.  591.  Herltf  sued 
Jena<^  upon  a  bill  drarwn  by  him  upon 
Pratt;  and  payable  to  Herle  as  follows: 
"  Sr  yoQ  are  to  pay  Mr.  Herle  I945i. 
ojt  of  ibe  money  in  your  hands,  belong- 
ing to  Ae  proprietors  of  the  Devonshire 
M'nes,  being  part  of  the  eonsideratkm 
money  for  the  purchase  of  the  manof  of 
West  Bockland.*'  Herle  had  judgment 
h  the  Common  Picas;  but  upon  a  writ 
of  error,  the  court  of  King's  Bench  held, 
that  this  was  no  bill  of  exchange,  be- 
cause iC  Was  only  piijrabT^  out  of  a  par- 
ticolar  fqpdt  supposed  to  ^  ik  TjftCii 

Camr  on  siixa^ 


hands,  and  the  judgment  was  accordingly 
reversed. 

■  Hill  V.  Halford  and  another,  in  error, 
2  Boa.  k,  Pul.  418.  The  defendants  in 
error  sued  Hill,  as  maker  of  a  note, 
thereby  promising  to  pay  them  190/.  on 
the  sale  arprodtueyimmcdiaiely  when  sold^ 
of  the  White  Hart  Inn,  St  Alban's,  Herts, 
and  the  goods,  kc  value  received.  The 
declaration  averred  a  sale  of  the  inn  and 
goods  before  the  co>mmencement  of  the 
action.  After  judgment  In  K.  B.  b^  de- 
fault, writ  of  inquiry  executed,  and  ge- 
neral damage  recovered.  Hill  brought 
a  writ  of  error  in  the  B]xchequer  Cham- 
ber, and  the  court  held  that  this  pro- 
mise could  not  be  declared  on  as  a  note, 
and  therefore  reversed  the  judgment 

■  Banbury  v.  Lissctt,  Stra.  1211.  Gib- 
son drew  oto  the  defendant  in  favour  of 
the  plaintiff,  **  on  account  of  the  freight  of 
the  Galley  Yeale,  Edward  Champion,  and 
this  order  shall  be  your  sufficient  diKharge 
for  the  sitnt.*'  This  action  was  brought 
against  the  defendants  as  acceptors,  and 
they  contended,  that  ft  was  not  a  bill  of 
exchange,  because  it  was  only  pajrable  out 
of  a  particular  fund;  and  Lee,  C.  J.  Was  of 
that  opinion. 

^  I^ierson  v.  Dunlop,  Cowp.  571.  M'lin- 
tot  freighted  a  ship,  of  which  NichoU  was 
captain,  and  Pierson  owner,  and  being  om- 
able  to  pay  the  freight,  drew  upon  Dunlop 
and  Co.  in  favour  of  Nicholl,  on  accovDit  of 
freight  PiersoB  afterwards  sued  Dunlop  and 
Co.  as  acceptors,  and  thoU(^  other  objee- 
tions  were  taken,  yet  it  was  never  insisted 
that  this  was  payable  out  of  a  particular 
fund. 

<  Smith  V.  Nightingale,  2  Stark.  875. 
As  to  the  stamp,  see  Firbiak  t.  Bell,  1  B. 
at  A.  96. 

^  Campbell  if.  Uad^»,  t  G($W,  7t 
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OF  THE  FOBM  AND  BBQUISITES 


Their  ges-  q^  {f^  f}^  Memativi.    Thus,  if  an  iDsinnnent  be  to  deliTer  up  horaea 
^'^'^^'*and  a  wkarf,  and  nay  money  on  a  particular  .day,*  or  to  pay  a  aum  of 

money,  or  surrender  to  I.  S  to  prison,'  or  to  pay  money  iiigood  East 

India  Bonds,'  it  is  not  a  bill  or  note. 

If  the  bill,  note,  &c«  be  insuiRcient  in  its  formation  in  either  of  these 
respects,  it  will  not  become  valid  by  any  subsequent  occnrrence  render- 
ing the  payment  no  longer  contingent;^  and  the  instrument  will  not  be 
negotiable,  not  can  it  be  declared  upon  as  a  bill,  even  between  the  ori- 
ginal parties  ;*  (1)  and  though  it  may  in  some  cases  be  declared  upon  as 
£  46  ]  an  agreement,  yet  it  cannot  be  produced  in  evidence,  unless  stamped  as 
such;^  and  even  if  it  be  stamped,  the  consideration  on  which  it  was 
founded  must  be  proved.  So,  though  the  instrument  may,  on  the  face 
of  it,  be  absolute,  yet  if  by  a  memorandum  on  the  back  of  it,  the  pay- 
ment is  rendered  conditional,  it  cannot  be  declared  upon  as  a  bill  or  note 
between  the  same  parties.  And  therefore,  where  upon  an  instrameatin 
the  common  form  of  a  joint  and  several  promissory  note,  signed  by 
three  persons,  there  was  an  indorsement  written  at  the  time  of  signing 
k,  stating  that  the  note  was  taken  as  a  security  for  all  balances  to  the 
amount  of  the  sum  within  specified,  which  one  of  the  three  mi^t  hap- 
pen to  owe  to  the  payee,  and  that  the  note  should  be  in  force  for  six 
months,  and  that  no  money  should  be  liable  to  be  called  for  sooner  in 
any  case ;  it  was  decided,  in  an  action  against  one  of  the  sureties,  that 
the  payee  could  not  declare  upon  this  instrument  as  a  promissiMj  note, 
payable  either  on  demand,  or  at  six  months  after  date.^ 


«  Martin  o.  Chauntry,  Stra.  1271.  On 
error  from  the  court  of  Common  Pleas,  the 
court  of  King's  Bench  held,  that  a  note  to 
deliver  up  horses  and  a  wharf,  and  pay  mo- 
ney at  a  particular  day,  was  not  a  note 
within  the  statute,  and  reversed  the  judg- 
ment in  favour  of  the  original  plaintiffT 

'  Smith  V.  Boehm,  Gilb.  Cases  L.  Si  £. 
93.  cited  also  in  Loid  Raym.  1362.  ISSS. 
and  see  3  Lord  Rajrm.  67.  Error  on  judg* 
ment  in  C.  P.  upon  a  note  to  pay  72/.  ^pon 
demand  for  value  received,  or  render  the 
^body  of  A.  B.  &c.  to  the  Fleet,  before 
such  a  day.  The  court  held  such  note  to 
be  contingent  and  invalid. 

t  Anon.  Bull.  Ni.  Pri.  272.  a  written 
promise  to  pay  300/.  to  B.  or  order,  in  three 
good  Elast  India  Bonds,  was  held  not  to  be 
a  note  within  the  statute. 

*»  Hill  o.  Ualford,  2  Bos.  fr  Pul  413. 
Ante,  p.  44.  Colehan  o.  Cooke,  Willes, 
899.  post  p.  48.  Kingston  «.  Long,  ante, 
42.  Selw.  N.  P.  367,  n.  71.  ace  Lewis 
«.  Orde,  1  Gilb.  £v.  by  Loft,  179.  aemb, 
tontra. 

'  Carlos  V.  Fancourt,  6  T.  R.  435 

Mainwaring  v.  Newman,  2  Bos.  &  Pul.  128 
Alves  9.  Hodgson,  7  T.  R.  243.  Bi^ley 
on  Bills,  8. 

^  Mainwaring  v.  Newman,  2  Bos.  fc 
Pul.  126  Kjf3,  on  Bills,  68.  Leeds  v. 
Lancashire,   2   Campb.   207.     Smith  v. 


Nightingale,  3  Stark.  375.  Ante,  45.  F!^ 
bank  o.  Bell,  1  B.  &A.86.  Butts  o.Swaa, 
2  Taunt  Sc  B.  78. 

1  Leeds  o.  Lancashire,  2  Campb.  205. 
Tlie  defendant,  Marriott  and  Ball,  gave  a 
joint  and  several  promissoiy  note,  to  the 
plaintifis  for  2001  No  time  for  payment 
was  mentioned  in  the  note.  On  tiie  back 
was  written,  "  llie  within  note  is  takeo 
for  security  of  aU  such  balances  as  James 
Marriott  may  happen  to  owe  to  Thomas 
Leeds  and  Ca  not  extending  farther  than 
the  within  sum  of  2002.,  but  Uiis  note  to  be 
in  force  for  six  months,  and  no  money  lia- 
able  (o  be  called  for  sooner  in  any  case." 
This  memorandum  was  written  before  the 
note  was  signed  by  the  defendant  or  BslL 
It  appeared  in  an  action  upon  this  note, 
that,  in  the  course  of  mercantile  dealings, 
Marriott  had  become  indebt^  to  the  plain- 
tiffs, and  that  on  their  refusing  to  deal  with 
him  any  longer  without  some  guarantee, 
the  above  instrimient,  which  the  makers  re- 
presented to  be  a  note,  was  given.  It  wss 
impressed  with  a  promissory  note  stamp. 

Lord  Ellenborougfa.  As  between  the 
original  parties  this  instrument  is  only  sn 
agreement,  and  not  a  note;  in  the  handa  of 
a  bond  fide  holder,  who  received  it  as  a 
promissory  note,  it  might  possibly  be  con- 
sidered as  such.  The  plaintiffs  were  non- 
suited. 


(1)  On  a  draught  payable  out  of  a  particular  fund  of  money  in  the  drawer's  hands  b^* 
longing  to  the  payee,  the  payee  may  maintain  an  action  agunst  the  drawer  hi  case  of  the 
drawee  refusing  tcctiptBBce  Jol^t  v.  fi|ggftn«, «  Mumf.  S. 
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And  when  H  ajipean  by  an j  part  of  the  instninientf  that  the  money  'l*>>*ir  S*n; 
was  Doflkayable  innnediately,  and  that  the  payment  was  to  depend  on  ^^  '^^' 
an  vQCttiain  erent^  it  will  not  operate  as  a  bill  of  exchange  or  a  pro**" 
missory  note,  hot  as  a  special  agreement,  and  mast  be  stamped  as  such; 
and  therefore  it  was  recently  decided,  that  an  instrument  acknowledg- 
ing the  receipt  of  a  bill  of  exchange  which  had  two  months  to  run*  and 
promisiag  to  pay  the  aoiount  with  interest,  is  a  special  agreement,  and 
not  a  promissory  note,  being  in  effect  a  special  undertaking  to  repay 
the  aoMMi&t  of  the  bills  if  hopoared  at  maturity** 

So,  where  an  instrument,  purporting  on  the  face  of  it  to  be  a  promis-  f]  47  3 
sory  note  for  the  payment  of  money  absoiutelj  before  it  was  signed,  was 
indorsed  'With  a  memorandum,  that  if  any  dispute  should  arise  between 
Lady  W.  and  the  plainttflf,  respecting  the  sate  of  the  timber  for  which 
the  note  was  civen^  it  should  be  void  $  it  was  held,  that  the  indorsement 
was  part  of  the  note,  and  the  payment  being  only  conditional,  the  in- 
strument was  not  a  note  within  the  statute.*  So,  if  there  be  a  written 
•dpulation  to  renew  even  on  a  separate  paper,  it  should  seem  that  it 
will  qualify  the  liability,  though  it  will  nut  vitiate  the  instrument  itself.* 
But  where  an  indorsement  appeared  merely  to  import  the  will  or  desire 
of  the  payee,  that  the  maker  should  be  indulged  as  to  the  time  or 
manner  of  payment,  and  the  original  undertaking  was  positive,  it  was 
held,  thnt  sndi  indorsement  did  not  affect  the  vi^liditv  of  the  note,  or 
afRird  any  defence.^  And  if  the  instrument  on  the  Uce  of  it,  purport 
to  be  an  absolute. engagement  to  pay  money  at  a  certain  time,  no  parol 
evidence  of  an  agreement  at  the  time,  to  renew  or  give  indulgence  will 
be  admissible  to  defeat  the  action  on  the  bill  or  note.<i    Ana  where  a 


•  WISiuDsoa  9.  Bennett,  2  Campb.  417. 
'Hie  defesdants  were  sued  on  the  following 
mstrtoneot,  which  was  stamped  as  and  de- 
clared upiOB-as  a  promissory  note: — "  Bor- 
mwe<t  and  received  of  J.  and  J.  Wiinamson 
(the  phiatith,)  the  sum  of  200/.,  in  three 
(•rafts,  by  W.  and  B.  Williamson,  dated  as 
noder,  payable  to  us,  W.  Bennett  and  S.  M. 
(the  defemlants)  on  J.  and  J.  Williamson,) 
which  we  promise  to  pay  nnto  the  said 
J.  and  J.  Williamson,  with  interest  As 
witnev  this  S6th  day  of  August,  1S02." 

Aognst  -215^  1  draft  at  2  montlis  1,120 
1  ditto  -  30 

1  ditto  -  60 

Z^OO 

Signed  by  the  defendants. 

Lord  Ellenboroagh  held,  that  this  was 
cot  a  promissory  note  ;  and  said,  there 
ean  be  no  doubt  that  the  money  wa9  not 
payable  immediately,  and  that  it  was 
not  to  be  paid  at  all  unless  the  drafts 
were  honoored.  The  plaintiffs  were 
Bon^iiited. 

•  Hartley  tr.  Wilkinson  and  another,  4 
M.  8c  a  20.    4  Campb.  127.  S.  0. 

•  Bowerbenk  «.  Moateiro»  4  Taunt  844. 
Steel  e.  Bradfield,  id.  227. 

f  Stent  r.  Metealf,  geat  eiie>  4c.  Sit 


after  Trin.  1815,  MS.  and  4  Campb.  217. 
1  Stark.  53. 

4  Hoare  and  others  «.  Graham,  S  Camp. 
57.  Indorsee  against  the  payees  of  a 
promissory  note.  The  defendants  gave 
in  eridence  that  they  had  indorsed  the 
note  by  way  of  collateral  security  for  cer- 
tain advances  made  by  the  plaintiff  to 
Messrs.  Grill  and  Son,  and  the  yarbal  con- 
dition of  the  defendant's  indorsement  was, 
that  the  note  shonld  be  renewed  when  it 
became  due,  to  which  the  plain tifis  ac- 
ceded, but  that  they  afterwards  demand- 
ed payment  instead  of  calling  for  a  re* 
oewal. 

Liord  Ellenborough.  I  do  not  think 
I  can  admit  evidence  of  this  sort ;  what 
is  to  become  of  bills  of  exchange  and 
promissory  notes  if  they  may  be  cut 
down  by  a  secret  agreement  that  they 
shall  not  be  put  in  suit  i  The  parol  con- 
dition b  quite  inconsistent  with  the  writ- 
ten instrument  I  will  receive  evidence 
that  the  note  was  indorsed  to  the  plaintiffa 
as  a  trust,  but  the  condition  for  a  renew- 
al entirely  contradicts  the  instrument 
whidk  the  defendants  have  signed ;  such 
an  agreement  rests  in  confidence  and  ho- 
nour only,  and  is  not  an  obligation  of 
law.  There  may,  after  a  bill  is  drawn, 
be  a  binding  promise  for  a  valuable  con- 
aideration  to  renew  it,  when  due,  but  if 
the  promise  is  cotemporaneous  with  the 
drawing  of  the  bill,  the  Jaw  will  not  ea- 
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Thewr   f^  pr#nii8Rorv  note  oo  the  face  of  it  purported  to  be  payable  on  deMaild, 
»er<u     re^^^  y^^,^^  Utid,  that  parol  evidence  is  not  adinisaible  to  show  that  at  the 
quitu.eti.     ^-^^^  ^f  making;  it,  it  was  agreed  that  it  sboald  not  be  payable  till  after 
th^  decease  of  the  testator. ' 

But  if  the  event  on  whicJi  the  inalrumeni  is  to  become  payable^  must 
inevitabiy  happen  some  tim%  or  othety  it  has  been  decided  to  be  of  no 
importance  how  long  the  payment  may  be  in  suspence."  Therefore  if 
a  bill  be  drawn,  payable  six  weeks  after  the  death  of  the  drawer's  fa- 
ther/ or  payable  to  an  infant,  when  he  shall  come  of  age,  specifying  the 
day  when  that  eyent  will  happen,  it  will  be  valid  and  negotiable.«^2) 


fore«  it  This  would  be  iaeorpor«ti]|g 
with  ft  written  contract  an  incongruous 
parol  condition,  which  is  contrary  to  first 
principles.  The  plaintiff,  therefore,  had 
ft  Terdiet  The  same  point  was  decided 
in  Campbell  0.  Hodgson,  1  Gow.  Rep» 
74.  See  this  case  cited  by  Gibbs,  C  J. 
in  Bowerbanlc  v.  Monteiro,  4  Taunt 
846.  See  1  Taunt.  347.  Skin.  54.  Phil. 
on  erid.  2d  edit  483.  and  see  1  M.  & 
&21. 

Uukes  V.  Dow,  Sittings  after  Easter 
Term,  1817,  coram  Gibbs,  C.  J.  Payee 
0.  Maker  of  a  note  for  13/.  :  S$. :  lOd, 
payable  nine  months  after  date.  De- 
fence and  proof  that  defendant,  at  time 
of  giving  the  note,  was  charged  in  ex- 
ecution for  a  debt,  and  it  was  agreed 
between  plaintiff  and  defendant,  that 
the  latter  should  be  discharged  on  giving 
the  note,  and  the  plaintiff  verbally 
agreed,  at  tlie  time  it  was  given,  th^t 
if  it  was  not  convenient  to  the  defen* 
dant  to  pay  the  note  at  maturity,  the 
plaintiff  would  give  him  time,  but  had 
commenced  this  action  contrary  to  such 
engagement  Gibbs,  C.  J.  held,  that 
such  a  parol  contract  collateral  to  the 
instrument,  could  not  be  admitted  in 
evidence  to  annul  the  very  terms  of  the 
written  contract,  and  defeat  its  obliga- 
tion. 

Rawson  and  another  v.  Walker,  1  Stark. 
361.  Action  on  a  promissory  note  for 
66/.,  payable  on  demand.  Lord  BUlen- 
borough  refu.scd  to  receive  parol  evi- 
dence inconsistent  with  the  terms  of  tho 


note;  that  it  was  agreed  between  the 

plaintiff  and  defendant,  tb^t'the  defen- 
dant nhould  not  be  called  on  to  pay  till 
a  final  dividend  of  a  bankrupt's  estate 
should  be  made. 

'Woodbridge  v,  Spooner,  8  B.  It  A. 
328.    cutty's  Hep.  661.  S.  C 

«  Colehan  0.  Cooke,  WiJles,  896.  8 

Stra.  1217.  S.  &  Goss  v.  Nelson,  1  Burr. 
226. 

•Colehan  v.  Cooke,  Willes,  396.  Stra. 
1217.  S.  C.  On  a  writ  of  error  from  the 
Common  Pleas,  on  a  note  whereby  de- 
fendant promised  to  pay  A.  or  order 
150/.,  six  weeks  alter  the  death  of  his 
father.  The  court  held  this  to  be  a  ne- 
gotiable note  within  the  atatute,  and  that 
the  distance  of  time  of  payment  was  no 
objection,  as  the  event  on  which  it  was 
payable,  the  death  of  the  defendant's  fa- 
ther muBt  happen  :  and  see  £x  parte  Mlt* 
ford,  1  Rro.  C  C.  893  ;  but  see  Ex  parte 
Barker,  9  Ves.  110. 

«•  Goss  V.  Nelson,  1  Burr.  226.  Action 
on  a  note  payable  to  an  infant,  "  when 
he  (the  infant,)  shall  come  of  age,  to  wit, 
12th  June,  1750,"  and  it  was  objected, 
in  arrest  of  judgment,  that  it  was  un- 
certain whetlier  the  money  would  ever 
have  been  payable,  because  the  infant 
might  have  died^  under  twenty-one,  but 
the  court  held  it  a  good  note,  because  it 
was  payable  at  idl  events  on  the  12th 
June,  1750,  though  the  infant  should  have 
died  before  that  time,  and  see  2  Bla.  Com. 
513. 


(62)  A  promisssory  note  payable  to  A.  or  order,  at  a  day  certain,  V  or.  when  he  (the 
promisee)  complete.s  tiic  builtiing  according  to  contract,"  is  payable  abiK)lutely  at  a  day 
certain,  and  therefore  good  within  the  statute,  and  negotiable.  Stetfetu  v.  BkmU,  7 
Mass.  Kcp.  240. 

A  note,  promising  io  pay  a  sura  to  the  president,  directors  and  company  of  a  turnpike 
■oad,  for  five  shares  of  the  capital  stock  of  said  company,  in  such  manner  and  propor- 
tion, and  at  such  time  place  as  the  president,  directors,  and  company  shouM  firom  tiaae 
to  time  require,  *ias  been  held  in  effect  payable  on  demand  and  therefore  a  cash  note 
within  the  statu*  Preftideni,  if e.  of  the  Gmhen  Turnpike  v.  Httrtm^  9  John.  Rep. 
217.  But  a  different  opinion  seems  to  hare  been  asserted  in  the  Presideni,  ifc.  if  the 
Union  Turnpike  Road  v.  Jenkms^  1  Cauic's  Rep.  881. 

▲  note  Cor  a  certain  sum  fMyable  to  A.  or  order,  **  in  foreign  biUa,"  (meaning  there- 
b^tbittL  of  eoQBtry  banka)  baa  b^m  held  in  MassachoBetts  not  to  ba  a  good  promiasor^p 
MtewMiifttheitatme»aadcmMC|«Mt]^aotMfotiabla.    /mcf  ▼.  JM<»»  4  Mmi.  Ref>. 
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There  are  also  decitiens,  that  if  the  e?eAt  on  which  the  payment  MtWir   p^ 
to  depend,  be  of  public  notorietj,  and  relating  to  tmde,  and  there  be  a'^*^*^     '^ 
moral  ceruintT  of  its  taking  place,  the  bill,  &c.  will  be  valid.^   (In  tbia^^'^^*'* 
^roaod  the  bills  of  exchange,  called  Biil«  nunJinaUs  were  formerly  al« 
ways  holdea  to  be  good,  b^au»e  though  the  fairs  on  which  the  payment 
of  them  depended,  were  pot  always  holden  at  a  certaiu  time,  yet  it  was  C    ^'    3 
cerlaia  that  they  would  be  holden.*^    So  it  has  been  reported  to  hava 
been  decided,  that  if  a  bUl  or  note  be  payable  two  inoaths  after  a  certain 
ship  be  paid  off,*  or  be  payable  on  the  receipt  on  the  payee's  wagea, 
due  to  him  from  a  certain  ship,  it  is  valid j"^  but  this  latter  decision  seema 
questionable** 

The  statement  of  a  partipolar  fund,  in  a  bill  of  exchange,  will  not 
vitiate  it,  if  it  be  inserted  merely  as  a  direction  to  the  drawee  how  to 
reimburae  himself;  and  therefore,  a  bill  requesting  the  drawee,  one 
month  after  date,  to  pay  the  plaintiff,  or  his  order,  a  certain  sum  of 
money  *^as  my  quarterly  half-pay,  to  be  due  from  the  24th  June  to  the 
^rih  September  next  by  advance,"  was  decided  to  be  a  valid  bill,*"  bc- 


>  Colehan  v.  Gooke,  WiUea,  898.  Aiw 
dr?WB  «.  Fnnklin,  1  Stra.  24.  Evans  o. 
IViderwood,  1  Wik.  262.  Dawkes  o. 
De  Lorane,  3  WUs.  218.  2  Bla.  Rep. 
782.  S.  C.  liewis  «.  Ordc,  6ilb.  £v.  172. 
Kill  fi  Halfoid,  2  Boa.  &  PuK  414.,  6 
aau,  p.  44y  sola,  and  p.  46,  note,  aed  vids 
K  jd.  58. 

V  P«r  Willes,  C  J.  ia  deliverixig  judg^ 
oent  IB  CoiehaB  «.  Cooke,  Willea,  894. 

*  Azidrewa  v.  Fraaklin,  1  Stra.  24.  A 
aote,  payable  two  months  after  a  certain 
ship  f  hoold  be  paid  off,  was  objected  to, 
K  depending  upon  a  coniin^encey  which 
tus^l  never  happen  ;  but  p^  cttr.  the  pay- 
tTt^  off  the  ship  ia  a  thing  of  a  public  na- 
tore,  and  this  ia  ne|;otiable  as  a  promissory 
•♦etc.  Bayl  3d  edit  15.  See  also  Seiw. 
N-  P.  4th  edit.  .367. 

•  JBt&ds  p.  Underwood,  1  Wils.  262— 
Thi^  was  an  action  brought  by  an  in- 
rior«<e  a|rainfft  the  maker,  upon  a  note 
pTable  on  the  receipt  of  the  payee's 
'"'i^es  from  his  majesty's  ship  the  Suffolk; 
the  court  thought  this  case  like  that  of 
Aiilrews  o.  Franklin,  and  after  looking 
r.to  that  case,  abe  said  to  have  given 
'^i^mcnt  for  the  plaintiff.  Upon  this 
t^s^  there  b  a  note  in  Bayley  on  Bills, 
34  eilxt.  15,  aa  follows  : — **^  Quiere  foment 
^•^caiise  it  was  nncertain,  though  the 
wAf^ec  might  be  paid,  whether  the  maker 
wouki  receive  them."     See  aiao  Lewis  v. 


Orde,  1  Gilb.  on  Evid.  by  Loft,  178.— 
Selw.  N.  P.  4th  edit  367,  note  71. 

"*  In  Seiw.  N.  P.  4th  edit  867,  note  71. 
there  is  a  note  upon  this  point,  and  in 
the  conclusion  is  stated  the  case  of 
Beardesley  o.  Baldwin,  £.  15  Geo.  2. 
B.  R.  MSS.  in  which  the  court  said, 
that  as  to  Andrews  v.  Franklin,  if  it 
ever  was  determined,  which  they  could 
not  find,  it  must  have  been  decided  on 
the  certainty  observed  in  the  return  of 
ships,  and  must  be  looked  upon  as  an 
event  in  itself  not  contingent  Sed 
quare. 

«M*Leod  9.  Snee,  Stra.  762.  Lord 
Raym.  1481.  11  Mod.  400.  1  Barn.  12. 
S.  C.  Error  on  a  judgment,  given  against 
M*Lcod,  on  a  bill  of  exchange  drawn 
by  J.  S.  on  the  25th  May,  1724,  upon 
M'Leod,  and  directed  him,  one  month 
after  the  date,  to  pay  A.  B.  or  order 
9/.  :  10/9.  as  his  quarter's  half-pay  from 
24th  June,  17^4,  to  25th  September  fol- 
lowing. The  court  were  of  opinion  that 
this  was  a  good  bill  of  exchange,  for  it 
was  not  payable  out  of  a  particular  fund, 
nor  upon  a  contingency,  .ind  was  made 
payable  at  all  events  ;  and  was  drawn 
upon  the  general  credit  of  the  drawer,  not 
out  of  the  half-pay,  for  it  is  payable  as 
soon  as  the  quarter  began  for  the  half-pay 
mentioned  in  the  bill,  which  was  not  to  be 
due  for  three  months  after.     * 


U^.  But  in  Jlfew  FbrAr,  a  Bote  payable  to  A.  or  bearer,  In  "  Tork  sUte  bills  or  ape- 
<jt,^  has  been  held  a  negotiable  note  within  the  statute,  upon  the  ground  that  the  bills 
ir^DtioBed  meant  bank  paper,  which  in  conformity  with  common  usage  and  understand* 
las,  in  Fcgwded  at  cash  ;  and  therefore  that  the  note  meant  the  same  as  if  payable  in 
a«vfttl  current  money  of  the  state.    Keith  v.  /onea,  9  John.  Rep.  120. 

A  prooiasoty  Bote  payable  at  a  particular  place,  *'  in  the  bank  notes  current  in  the 
«-'tv  of  New  York,"  i»  a  negotiable  note  within  the  statute.  Judah  v.  Harris,  19  Johns. 
1 U.  ButiB  M*  CorndA  v.  TVotter,  10  Sere,  k  Rawle,  94  it  was  held,  that  a  note  promis* 
ssg  to  jpsy  A.  B.  or  order  &y^  hundred  dollars  in  notes  of  the  chartered  banks  of  Penn- 
sjiKaBia  ii  aot «  9«9Mi«bl«  «ol«  qn  whkb  Ike  mdionce  €aa  tttc  ib  hia  ran  bwic 
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Their    g«-  cause  it  would'be  payable,  though  the  half-pay  might  never  become  due; 

Quotes.  ^^  *"^  *°  order  from  tne  freigfUer  of  a  ship,  to  pay  money  on  account  of 

^  freight,  id  sulffcient,  because  it  is  an  admission  that  so  much  at  least  is 

due  ;''*  though  we  have  seeu  that  an  order  from  the  owner  of  a  shifs  ^<^ 
the  freighter,  to  pay  money  on  accouTit  of  freight,  is  not  valid."  Nor 
will  a  bill  be  vitiated  by  the  insertiim  of  words,  pointing  out  the  con- 
sideration of  the  acceptance :  as,  for  instance,  '^  value  received,  out  of 

[  50  3^^^  premises  in  Rosemary -lane;'"  or  *^  being  a  portion  of  a  value  as 
under  deposited  in  security  for  payment  hereof,'  or  on  account  of  wine 
had  of  the  drawer.  *  (64)  A  note  also,  whereby  the  maker  pron^ised 
to  pay  to  A.B.  dS8.  ^^so  much  being  to  be  due  from  me  to  CD.  my  land- 
lady at  Lady-da V  nest,  who  is  indebted  in  that  sum  to  A.  B."  was,  on 
the  same  principle,  held  not  to  be  conditional.  ^(64) 


'  Piersoii  «.  Donlop,  Cowp.  571.  vida 
tnte,  45. 

•  Baubiiry  v.  Liasett,  Stra.  1112.  Tide 
ante,  45. 

'BurcheU,  administrator,  &c.  0.  SI0- 
cock.  Lord  Raym.  1546.  Action  od  a 
promissory  note,  thereby  the  defendant 
promised  to  pay  to  A.  B.  101/.  :  12«.  in 
three  months  after  the  date  of  the  said 
note  value  received,  out  of  premises  in 
Rosemfiry-lane,  late  in  the  possession  of 
G.  H. 

The  court,  npon  demurrer,  held  this 
to  be  a  proniisBory  note  within  the  sta- 
tute, and  gave  judgment  for  the  plain- 
tiff. 

t  Haussoullier  o.  Hartsinck  and  others. 


7  T.  R.  733.  Payee  against  the  maker 
of  a  promissory  note,  whereby  the  de« 
fendant  promised  to  pay  ^— ,  or  bearer, 
25/.,  being  a  portion  of  a  value  as  under 
deposited,  in  security  for  the  payment 
thereof.  Upon  a  special  case  being  re- 
served, the  court  said  they  were  clearly 
of  opinion,  that  though  as  between  tlie 
original  parties  to  the  transaction,  the 
payment  of  the  notes  was  to  be  carried 
to  a  particular  account,  the  defendanN 
were  liable  on  these  notes,  which  were 
payable  at  all  events.  See  also  Lord 
Raym.  1545. 

^  Buller  e.  Crips.  6  Mod.  29.  Mod. 
Ent  812. 

*  Anonymous,  Select  Cases  80. 


(64)  So  where  a  note  was  made  payable  to  A.  or  order,  and  on  the  back  of  it  an  in* 
dorsement  was  written,  that  it  was  to  be  delivered  to  A.  in  consideration  of  a  judgment 
against  C.  to  be  assigned  to  the  maker,  it  was  held  a  good  promiMory  note  within  the 
statute,  and  that  the  indorsement  only  operated  as  a  notice  to  any  purchaser  of  the  con- 
sideration of  the  note.     SandtTS  v.  Bacon,  S  Jolm.  Rep.  485. 

(64)  In  Ma98achu»eit8  the  statute  of  3  &  4  Ann.  ch.  9.  was  never  enacted  but  in 
practice  the  provisions  of  the  first  Kection  were  early  adopted,  and  the  form  of  declaring 
on  negotiable  notes  resulting  from  that  statute  was  extended  to  noten  not  negotiable.  It 
may  tnerefore  be  considered  as  the  common  law  of  that  state,  that  all  cash  notes  are  ne- 
gotiable, and  tliat  all  notes  for  merchandize  may  be  sued  by  the  promisee  against  the 
promisor,  and  when  indor»ed  by  the  indorsee  against  his  indorser,  who  may  declare  in 
the  same  manner  as  they  might  if  the  note  were  negotiable.  Jones  v.  FcUes,  4  Mass. 
Rep.  245.  and  Eaton  v.  FaJlpnsbee,  Sup.  Court,  Essex,  June  Term.  1779,  MSS.  Whether 
this  doctrine  applies  also  to  notes  and  bills  payable  out  of  particular  funds,  does  not  reem 
to  have  been  decided.  But  even  admitting  that  a  bill  payable  out  of  a  particular  fund, 
rould  not  be  declared  on  within  the  statute ;  yet  if  the  drawee  accept  to  pay  it, 
when  the  funds  come  into  his  hands,  this  binds  him  to  the  payment  when  he  receives 
the  funds,  and  the  payee  may  on  his  refusal  recover  the  amount  in  an  action  for  money 
had  and  received,  Stevens  v.  HUL  5  Espm.  Rep.  247.  Atated7>o«/,  253,  and  see  Sear' 
bormigh  V.  Gifirar,  1  I^y*8  Ucp.  368.  Miiakon  v.  WitherBy  1  Bibbs  Rep.  503.  Motrry 
V.  Todd^  12  Ma.Hs.  Rep.  281.    A  writing  wan  made  thus— — "  good  for  doUart 

on  demand.  A.  B"  in  an  action  thereon  it  was  holden  to  import  no  promise  to  the 
holder,  without  evidence  to  show  that  it  was  actually  given  to  him  or  some  subaiMting 
connexion  shown  from  which  that  fact  might  be  inferred.  Brown  v.  Oilman^  13  Maas. 
Rep.  153. 

A  written  promise  to  pay  the  bearer  a  sum  of  money,  •*  provided  the  slitp       '         ar- 


rives at  a  European  port  free  from  capture  and  condemnation  by  the  British,"  was  held 
not  to  be  a  negotiable  note  within  the  statute  of  3  &  4  Ann.  Coolidge  v.  Ruggles,  15 
Ma2«.  Rep.  387. 

In  JVew  York,  a  like  usage  in  relation  to  notes  not  within  the  statute,  has  not  prevail- 
ed ;  conseouently,  a  note  for  a  sum  payable  in  lands  at  a  specific  price  per  acre,  cannot 
be  declared  •■  even  between  the  origmai  parties  as  a  promissory  note,  but  the  connde- 
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Besides  these  principal  qualities  which  bills  of  exchang;c  Tnust  possess,  '^^^  ^  ^ 
there  are  certain  other  matters  proper  to  be  attended  to  in  the  ff>''niation^J^^^^ 
of  them  :  these  are,   Is^  that  in  certain  cases  the  instrument  be  pro- requisites* 
perl;  stamped.    2f//y,  that  it  be  properly  dated.    Sdly^  that  the  time  of 
parment  be  clearly  expressed.     4M(v,  that  it  con+ain  an  order,  or,  at 
least,  a  request,  to  pay.     Sthly^  that  in  the  case  of  a  foreign  bill  drawn 
ID  set8«  each  set  contains  a  proviso  that  it  shall  only  be  payable  in  case 
the  others  are  not  paid.     Sthly^  that  it  be  clearly  expressed  to  whom  the 
biil  is  payable.    TiMy,  that  where  the  instrument  is  intended  to  be  ne- 
gotiated, there  be  words  inserted,  giving  the  power  of  transfer.     S/A/y, 
tiiat  the  money  to  be  paid  be  distinctly  and  intelligibly  expressed,  and  in 
cert^un  cases,  that  it  be  above  a  certain  amount.    9thly^  that  in  certain 
cases,  value  received  be  inserted.     \Othly^  that  under  particular  cir- 
cumstances«  a  bill  state  whether  it  is  to  be  paid  with  or  without  further 
advice.     Wthty^  that  the  drawer's  name  be  clearly  signed.    \Wiy^  that 
the  bill  be  properly  addressed  to  the  drawee.     And  lastlV',  that  where 
the  bill  is  to  be  paid  at  a  certain  place,  that  place  be  properly  described. 
The  better  mode  of  considering  each  of  these  matters,  will  be  by  pre- 
senting the  reader  with  the  usual  forms  of  a  foreipi  and  inland  Sill  of 
exchange,  and  of  a  check,  and  then  considering  the  various  parts  of 
each  in  their  natural  order. 


FORM  OF  A  FOREIGN  BILL.  C    ^*    3 

2*  8  4 

U<ndoni  IH  January^  1718.  Exchange  for  10,000  Livres  Toumoiaes. 

• 1  6  6 

I      I        jSi  two  tuanees  {or  *^  ai  . , .  after  nght,**  or**ai  ...  after  date,**)  pay 
Stamp.!  7  S 

Hds  my  firat  BUI  of  Exchange  {second  and  third  of  the  name  tenor  and  date 

9  10  11 

aotpadf)  to  Mesaro. ,  or  order  {**  or  bearer**)  Ten  ThouoandLwres  ToumoUe$t 

IS  IS  14 

tohte  reeeieed  of  them^  and  place  the  oame  to  account,  or  per  adoiee  from 

16  17     ^  15 

3b  Mr. ,  m  Paris,  I  JAMES  OATLANH, 

18 
pttyabieat 

*  Hie  Figiiree  refer  to  the  parts  of  the  observationa  in  the  foUowiag  pages  of  this 
cbipter. 


ratioQ  must  be  specially  set  forth  and  proved,  as  in  other  declarations  in  assumpsit 
Smt/A  ▼.  Smith,  2  John.  Rep.  226.  And  even  the  terms  **  value  received"  in  a  note 
&0t  witbin  the  statute,  have  been  held  not  of  themselves  to  imply  a  comideration,  but  a 
eoasiidemtiaD  most  be  specially  averred  and  proved.  Lansing  v.  M'Ktliip,  8  Cosine's 
Rep.  286.  However  this  doctrine  has  been  pver* ruled,  and  it  is  now  he'ld  that  these 
terms  were  prhnd  faeU  evidence  of  a  consideration  in  such  a  note,  and  sufficient  to 
cast  the  bortbeD  of  proof  of  the  contrary  on  the  defendant.  Jerome  y.  Whitney,  7 
John.  Rep.  821.  Jackson  v.  Alexander,  8  John.  Rep.  4S4.  And  therefore  such  a  note 
wi«ld  be  good  evidence  to  support  the  money  counts.  Ibid,  and  Smiih  v.  Smith.  But 
if  BO  consideration  appear  on  the  face  of  a  note,  not  negotiable  within  the  statute,  and 
BO  terms  implying  value  received,  it  cannot  be  given  in  evidence  under  the  money 
ooaot&    Sestton  v.  Johnson,  10  John.  Rep.  418. 
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4 
100/1 


FORM  OF  AN  INLAND  BILL. 

London,  Ist  Janmutrif,  1798. 


1 

Sump. 


la 

To  Mr,  - 
It 


Two  Months  after  date  {or  "  at  sight,**  or**  on  demand,  or'*at.. .  days 
6                   9  10  11 

after  sight,")  pay  Mr,  ,  or  order.  One  Bundred  Pounds,  for  ftahte 


16 


-,  Merchant, 
18 


15 
SAMUEL  Snyj^TER. 


Bristol,  payable  at 


FORM  OF  A  BILL  UNDER  FIVE  POITNDS. 
As  directed  by  Stat  17  Geo.  III.  c.  30.  Schedule  No.  2. 

[Here  insert  the  place,  day,  mouthy  and  year,  when  and  ^hefe  made.] 
Twenty-one  days  after  date,  pay  to  A,  B,  of      ■    ■     ,  or  his  ordw^  the  sum 
of  — — ,  nat'oe  received  hy 

C.  V, 
To  E.  F.  ef  — — 
Witness  G.  B. 


::i 


FORM  OF  A  CHECK. 

(J)  (M) 

Ltndon,  ith  October,  1798. 
(16-ir) 
Messrs. 

(6)    (d)          (10)        (11) 
Pay  A,  B.  or  bearer.  Twenty  Pounds. 
'    (4)  (15) 

i.  ao  0  0  j,ic 


1ft,  Stamp  (1)— Before  the  atatute  of  the  22  Geo.  3.  c.  S3,  there  was  no  stamp 
du^.  duty  imposed  on  bills. of  exchiinsre,  &c.  and  they  wei*e  in  all  case<«  made 

f  52  ]  on  plain  unstamped  paper,  and,  indeed,  were  expressly  exempted  from 
any  stamp  doty,  by  the  5th  W.  &  M.  c.  21.  s.  5?  but  by  the  first- 
mentioned  statute,  certain  duties  were  imposed  in  almost  all  cases  upon 
these  instniments.  This  and  two  subsequent  statutes  (23  Geo.  3.  c.  49. 
and  24  Geo.  3.  s.  I.  c.  7,)  were  repealed  by  the  31  Geo.  3.  c.  95, 
whereby  certain  duties  were  imposed,  and  whkli  were  increased  by  rhe 
S7  Geo.  3.  c  90,  and  which  contiliaed  in  force  tintil  the  10th  October, 
1804,  from  which  day  until  the  11th  October,  1808,  the  44  Geo.  3. 
c.  98,  res^ulated  the  amount  of  the  duty  on  bills,  notes,  &c.;  from  that 
day  until  the  28th  September,  1815,  the  duties  on  bills  and  notes  were 
reinilated  by  the  48  Geo.  3.  c.  149.  and  from  the  last-mentioned  period 
to  the  present  time  (1821,)  the  regulating  statute  is  the  55  Geo.  3. 
c.  184. 

Prorinona  By  this  act,  with  respect  to  inland  hilh  of  exchange,  whether  ne- 
sumD  mTs^^^*^'^  ®^  "®^  "  distinction  is  made  in  the  amount  of  the  stamp  be- 
M  (m.  b!  tween  bills  and  notes  payable  at  a  time  not  exceeding  two  months  or 
c  IM       sixty  daja  after  date»  and  those  exceeding  that  time,  and  a  penalty  of 


TOSnt  FABT8  AND  FABTIGffJLAB  RE«UISIT1&  52 

^f  00  Ur  imposed  on  snj  person  post  dating,  or  issnhiff  any  \A\\  or  note  Ist*  Stamp 
so  post  dated,  so  ils  to  avoid  the  higher  duty.  ^  It  is  dso  provided,  that  ^°^^' 
all  drafts  or  orders  for  the  payment  of  money  by  a  bill  or  promissory 
note,  or  for  the  delivery  of  any  such  bill  or  note  in  payment  or  satis- 
faction of  any  money,  shall  be  liable  to  the  like  stamp  duty  as  a  bill 
or  note.  There  are  other  provisions  in  the  act,  which  will  be  found  in 
the  Appemlix. 

A  foretffn  bill  dr^iwn  in,  buf  payable  ont  of  Great  Britain,  if  drawn 
singly  and  not  in  a  set,  is  liable  to  the  same  duty  as  an  inland  bill  of 
the  same  amount  and  tenor.  But  foreign  bills  drawn  in  Oreat  Britain, 
in  setSy  are  subject  to  a  stamp  duty,  progressively  increasing  according 
to  the  amount  for  every  bill  of  each  set.'  It  is  also  provided,  that 
promissory  notes  made  out  of  Great  Britain^  shall  not  be  negotiated  or 
paid  fir  Great  Britain,  unless  th^  same  shall  have  paid  the  duty  on  pro- 
missory notes  of  the  like  tenofr  and  value  in  Great  Britain,  With  an  ex- 
ception of  notes  made  and  payable  only  in  Ireland.* 

Exemptions  from  these  stamp  duties  are  made  in  favour  of  bills  or 
bank  post  bills,  issued  by  the  Bank  of  England,  and  of  all  bills,  orders, 
remittance  bills,  and  remittance  certificates,  drawn  by  commissioned  offi- 
cers^  masters,  and  surgeons  of  the  navy,  or  by  any  commissioner  of  th^ 
navy,  and  other  bills  drawn  by  or  upon  persons  in  certain  public  employ-  C  ^^  3 
merits,  a'nd  also  in  favour  of  drafts  or  orders  for  the  payment  of  money  to 
the  b^rer  on  demand,  and  drawn  upon  any  banker  or  person  acting  as  a 
banker,  residing  or  transacting  the  business  of  a  banker,  within  ten  miles 
of  the  place  where  such  draft  or  order  shall  be  issued,  provided  such 
place  ^hall  be  specified  in  such  draft  or  order,  and  the  same  shall  bear 
date  on  or  before  the  day  on  which  the  same  shall  be  issued,  and  providei 
the  same  do  not  direct  the  payment  to  be  made  by  bills  or  promissory 
notes. 

\¥iA  respect  to  promissory  notes^  a  distinction  is  made  in  the  amount 
of  the  duty,  between  those  which  are  payable  at  a  time  exceedinj;  two 
months  after  date,  or  sixty  days  after  sight,  and  those  payable  at  a  &nger 
period,  and  also  between  those  intended  to  be  re-issued  after  payment, 
and  those  which  cannot  be  so  circulated,"  and  notes  for  the  payment  of 
money  by  Instalments,  are  subject  to  the  same  duty  as  on  a  promissory 
mite  payable  in  less  than  two  months  after  date,  for  a  sum  equal  to  the 
whole  amount  of  the  money  to  be  paid,  and  negotiable  instruments  in  the 
form  of  promissory  notes,  and  for  the  payment  of  less  than  JS20,  upon 
a  contingency,'  whether  available  or  not,  are,  nevertheless,  liable  ttf  the 
stamp  duty.* 

Exemptions  are  introduced  in  favour  of  notetf  of  &e  governor  and  com- 
pany of  the  Bank  of  En^and,  andtof  notes  payable  upon  a  cdntinrency, 
amlexceeding  Jtfi%  but  it  \i  nevertheless  provided  that  the  latter  shall  ne 
liable  to  tiie  outy  which  may  attach  thereon  as  agreements  or  otherwise. 

The  peAdty  of  £30  H  imposed  upon  any  person  who  shdl  make, 
sign,  or  issue,  or  caus^  to  be  made,  signed,  or  issued,  or  shall  accept  or 
pay,  or  eause  or  permit  to  be  accented  or  piud,  any  bill  of  exchange, 
draft  or  order,  or  promissory  note  for  the  payment  of  money  liable  to 

'  8fiet  li    fee  chnli^»  polt,  Af»p.  "  66  Geo.  3.  c.  184.  Schadole  1.  tit  Fro* 

I  66  ileo.  f  .  c.  164.    Schedala  1.  dlilioty  nOfti. 

•  Ii£  MiH  20.  "^  lb.  Ibid. 

Cbittt  o9  bills*  H 
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l8t,  Stamp  any  of  the  duties  iupoaed  b^  the  act,  without  the  ssme  being  duly 

^^*         stamped  .p    Penalties  are  also  imposed  upon  persons  drawii^,  receiving, 

or  paying  any  post  dated  or  other  unstamped  draft  on  a  banker,  not 

made  conformably  to  the  aet.<i    RegulationM  are  then  made  relative  to 

re-issuable  notes,  and  for  the  licenses  to  bankers  drawing  and  issuing 

such  notes  $<'  and  it  is  provided,  that  all  the  powers,  regulations,  ana 

'    penalties  contained  in  and  imposed  by  the  several  acts  of  parliament  re* 

iating  to  the  duties  thereby  repealed,  and  the  several  acts  of  parliament 

relating  to  any  prior  duties  of  the  same  kind  or  description,  shall  be  of 

full  f6rce  and"  effect  relative  to  the  duties  thereby  granted. •    Hence 

[    54    3  therefore  most  of  the  decisions  on  the  former  acts,  are  applicable  to  the 

existing  stamp  duties  on  bills  apd  notes. 

Decisions  With  respect  to  foreign  bills,  it  is  clear  that  the  legislature  did  not 
tat  ^^  eT*  mean  to  extend  the  stamp  duties,  imposed  by  these  acte  to  such  foreien 
tire"  '  to^^^^^  ^^  ^^^  made  abroad,  where  the  use  of  them  could  not  be  enforced; 
sUmps.  and  it  may  be  collected  from  the  language  of  the  acts,  that  the  duty  is 
only  imposed  on  bills  drawn  in  Great  Britain.*  And  where  a  bill  was 
drawn  in  Ireland,  and  blanks  left  for  the  date,  sum,  time  when  payable, 
and  the  name  of  the  drawee,  and  transmitted  to  England,  where  it  was 
completed  and  negotiated,  it  was  held,  that  this  was  to  be  considered  as 
a  bill  of  exchange,  from  the  time  of  signing  and  indorsing  it  in  Ireland, 
and  that  an  English  stamp  was  not  necessary.*^  So  where  a  bill  of  ex- 
change was  drawn  in  Jamaica,  upon  a  stamp  of  that  island,  with  a  blank 
for  the  payee's  name,  and  transmitted  to  England,  where  a  bona  fide 
holder  filled  in  his  own  name  as  payee,  it  was  considered,  that  no£nglish 
stamp  was  necessary;'  but  if  a  bill  be  drawn  in  England,  though 
datea  at  some  foreign  place,  such  bill  cannot  be  enforced  here  without 
an  English  stamp. ' 

With  respect  to  the  amount  of  the  sum  payable,  it  was  recently  made 
a  question,  whether  a  stamp  for  the  exact  amount  of  £50  was  sufficient 
for  a  bill  for  that  sum,  with  all  legal  interest,  it  was  contended,  that  the 
stamp  was  insufficient,  because  the  bill  was  to  carry  interest  from  the 
date,  and  therefore  a  laj^r  sum  was  payable  upon  it  than  £50 ;  but  it 
is  reported,  that  Lord  Ellenborough  inclined  to  think  the  stamp  sufficient, 
as  there  was  no  interest  due  when  the  bill  was  drawn,  and  it  was  then  a 
security  for  the  sum  of  ^£50,  and  no  more;  and  as  there  is  always  interest 
to  be  recovered,  if  the  bill  be  not  paid  the  day  it  becomes  due.  The  case 
afterwards  came  before  the  court,  when  it  was  decided  upon  another 

Kint,  and  no  opinion  was  given  .as  to  the  sufficiency  of  the  stamps* 
a  subsequent  case,  where  a  promissory  note  for  JSSO,  and  interest, 
from  the  date  was,  payable  three  months  after  date,  and  was  impressed 
only  with  a  2«.  6(/.  stamp.  On  the  trial  before  Holroyd,  J.  at  the  Sittings  at 
Westminster,  after  Micnaelmas  Term,  1820,  it  was  objected,  that  as  the 
£^  with  the  interest  for  three  months,  secured  by  the  note,  exceeded 
^50,  and  the  note  was  payable  at  a  time  exceeding  two  months,  or  sixty 
days,  a  39.  6^.  stamp  was  necessary;  but  the  learned  Judge  over-ruled 
the  objection,  and  afterwards,  on  motion  for  a  new  trial,  the  whole  court 
discharged  the  rule,  saying  that  the  addition  of  interest  ought  not  to  be 
[    55    3  taken  into  calculation,  for  otherwise  a  bond  for  J^IOOO,  and  interest, 

P  Id  ibid,  sect  11.  •  Snaith  o.  Minny,  1 M.  &  &  87. 

1 1d.  sect.  13.  «  CniteUey  v.  A^nn,  5  Tumt  629.    1 

'  Id.  sect  14.  to  sect  28.  Marsh.  29.  a  C. 

•  Id.  sect.  8.  y  Jordaine  v.  Laahbrook,  7  T.  B.  WI. 

c  55  Geo.  8.  e.  184.    CrutcUtr  o.  Mann,  Abraham  o.  Dubois,  4  Camp.  268. 

IMaidi.  29.  •Jbradiy.Be^jamhi,8Camp^4€i 
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would  require  t  sttmp  for  a  larger  sam  tiian  iSlOOO,  which  would  be    DeelBtcmB 
contrary  to  practice  and  principle.*  tut^^  dal 

tive         to 

It  has  been  holden,  that  a  bill  pajable  at  sight,  is  not  to  be  consider*  sumps. 
ed  as  a  bill  pajable  on  demand,  so  as  to  be  exempt  from  duty,  under 
the  stamp  act,  S3  Geo.  3.  c.  49.  s.  4.  in  favour  of  bills  payable  on  de- 
nand.^ 

Where  a  promissory  note  for  £400  was  drawn  on  7th  July,  1818, 
payable  two  months  after  sight,  it  was  held,  that  as  such  two  months 
exceeded  sixty  days  sight,  it  required  a  stamp  of  eight  shillings  and  six- 
pence, though  a  six  shilling  stamp  would  have  sufficed  if  it  had  been 
payable  at  two  months  after,  date,  or  sixty  days  after  sight." 

Upon  the  exempting  clause  in  the  former  acts,  in  favour  of  checks  on 
bankers,  it  has  been  holden,  that  ^  person  on  whom  the  check  is  drawn, 
must  be  bona  fide  a  banker,*^  and  tnat  a  draft  on  a  banker,  post  dated, 
and  delivered  before  the  day  of  the  date,  thoueh  not  intended  to  be  used 
till  that  day,  must  be  stamped,  or  will  be  void.*  i 

It  was  provided  by  the  statute  31  Geo.  3.  c.  25.  s.  19.  (to  which 
55  Geo.  3.  c.  184.  s.  T.  refer)  that  unless  the  paper  on  which  a  bill  or 
note  be  written,  be  stamped  with  the  proper  duty,  or  a  higher  duty,  it 
shall  not  be  pleaded  or  given  in  evidence  in  any  court,  or  admitted  to  be 
eood,  useful,  or  available,  in  law  or  equity;  and  that  it  shall  not  be 
lawful  for  the  commissioners,  or  their  officers,  to  stamp  any  bill  or  note 
after  it  is  made  ;  and  though,  upon  this  statute,  it  has  been  held,  that  if 
the  comrtiissioners  exceed  their  authority,  and  do  stamp  the  bill  or  note 
after  it  has  been  made,  no  defence  can  be  estabiisned,  to  an  action 
founded  on  the  bill  or  note,  on  that  ground,  because  it  would  be  injuri- 


ous to  paper  credit,  if  it  were  necessary  for  an  indorsee  to  ascertain,  C 
befoiie  he  takes  a  bill,  whether  or  not  it  was  stamped  previously  to  its 
having  been  made ;'  yet,  according  to  more  recent  decisions  it  should 
seem,  that,  at  least,  if  the  instrument  be  in  the  hands  of  the  party,  in 
whose  favour  it  was  originally  made,  a  subsequent  stamping  would  not 
render  it  available  against  such  poative  enactment « 


•  Proenliig  cr.  Ing,  HU.  T.  1381»  K.  B. 
•ad  4  BL  ft.  A.  204. 

^  rAaaoQ  «.  Tbomas,  B.  B.  Trin.  24 
Geo.  3.  Bayl.  42.  In  an  action  on  an  in- 
land! bin,  the  question  was,  whether  it 
was  included  under  an  exception  in  the 
stamp  act  of  2S  Creo.  S.  c  4S.  a.  4.  in 
favour  of  biUa  payable  on  demand,  and 
the  court  held  it  waa  not;  and  Buller,  J. 
mentioned  a  case  before  V^illee,  C.  J. 
in  IiondoQ,  in  which  a  jury  of  merchasta 
was  of  opinion,  that  the  usual  days  of 
grace  were  to  be  allowed  on  bills  pay- 
able at  sight  See  also  Deheni  v.  Harriot, 
I  Show.  104. 

«  Sturdy  v.  Hebderson,  toram  Abbott, 
C.  J.  Sittings  at  GuildhaU,  after  Eaiter 
Term,  1821,  and  on  motion  for  a  new 
trial 

'  Caatleman  v.  Ray,  2  Boa.  &  Paul  889. 
Action  for  money  bul  and  received:  de- 
lendant  pleaded  set-off  as  to  part,  and 
produced  the  foUowhig  paper,  uaMgipcdy 
in  evidCDfiC)  to  support  his  ]^ca; 


Mr.  Gastleman» 
Please  to  pay  the  bearer 
receipt  will  be  your  discharge  from 

T.  M. 
Standgate,  8d  Sept.  1790. 
Mr.  Castleman,  Bricklayer, 

Camberwell.  Paid  by  R.  Ray, 

for  C.  Cast'eman. 

The  defendant  objected  to  this  paper 
being  received  in  evidence,  as  not  udling 
within  section  4.  of  28  Geo.  8.'  e.  49,  Cas- 
tleman  not  being  a  banker;  and  Chambre, 
J.  before  whom  the  cause  was  tried,  being 
of  that  opinion,  a  verdict  was  found  for 
the  plainW,  and  the  court,  upon  motion, 
refused  a  rule  for  a  new  trial.  See  also 
Buffo.  Webb,  1  Esp.  Rep.  129. 

•  Allen  V.  Keeves,  1  East  485.  Whit- 
weU  o.  Bennet,  3  Bos.  &  Paul.  559. 

'  Wright  o  Riley,  Peake  Rep.  17^ 

<  Roderick  0.  Hovil,  8  Can^  I08L 
Bapp  IT.  AUaut,  id.  106.  in  notie. 
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Decisions    It  beuig  fou^^d  thfLt  tb^  ajbp\e  tMifte  Ir^nfi^Hy  de^9|k4  ^  dm^  of 

en  the  8ta-^g  holder  of  bills,  the  legislature  pfissed  si  temporary  act^^  whereby 

Uve*   '*S^^^  commissioners  of  His  Majesty's  stamp  duties,  on  proof  by  the  holder 

Btsmps.      that  no  fraud  on  the  reyepue  was  intended)  were  authorized  to  stamp 

hills,  &c.  after  they  were  dr^wja,  on  payment  of  a  certain  penalty;  but 

as  the  power  of  commissioners  undler  .th^s  act  has  long  ^oce  ejLpired,^  and 

as  bills  and  notes  are  excepted  in  the  43  Geo/  3.  c.  liT.  s.  5.  and 

44  Geo.  3.  c.  98.  s.  24.  the  holder  of  a  bill  has  no  civil  remedy  thereon, 

if  it  be  either  ungtaimped^  or  bear  a  stamp  of  an  inffiriQt  viuui^  tp  that 

required  by  the  acts^  or  be  of  a  different  a)^npfnination•^ 

An  authority,  however,  wfis  g^ven  to  the  commissioners  by  Sr  Geo.  3. 
c.  136.  s.  4L  to  stamp  bills,  ,chec)u^  ^d  notes»  with  the  additional  stamp 
duty  imposed  by  3r<3eo.  3.  c.  90.  at  any  time  before  the  1st  November, 
I79r,  without  any  penalty,  and  tt^  following  action  (which  appears  to 
be  still  in  force^)  provides,  ^at  any  bill,  &c.  made  after  the  parsing  of 
tke  37  Geo.  3.  c.  136,  and  liable  to  any  stan^p  duty  under  31  Geo.  3. 
c.  25.  and  which  shall  be  stamped  with  a  stamp  of  a  different  denomina- 
tion from  that  required  by  that  act,  may,  If  the  stamp  be  of  equal  or 
st^erior  value  to  the  stamp  required,  be  stamped  witb  the  proper  stamp, 
on  payment  of  the  proper  duty,  and  40«.  if  the  bill  be  not  dne,  or  ^10. 
if  aue  ;  and  the  commissioners  are  thereupon  to  give  a  receipt  for  the 
Quty  and  penalty  so  paid,  on  tlie  back  of  the  bill,  and  siich  hi)],  will  be 
valid  in  any  court.  Previously  ip  this  ^t,  a  bill  stamped  with  an  impro- 
per stamp  was  valid,  providea  it  was  a  stamp  requirea  undef  31  Geo.S. 
c.  35.  and  was  of  the  s^me  or  greater  value  than  the  proper  one  ;■  but 
l  57  J  yrhere  in  an  action  on  a  note  by  an  indorsee,  the  stamp  nppear^d  to  be  a 
7i.  deed  ^tamp.  Lord  Kenyon  said  the  note  could  not  be  received  in 
evidence,  aiid  tae  plaintiff  was  accordingly  nonsuited.  ^ 

Previously  to  the  enactment  in  the  43  Ceo.  3.  c.  127.  ^t  was  held, 
that  a  promissory  note  for  £25  58.  written  upqn  a  9d,  stamp  (being  the 
stamp  imposed  by  31  Geo.  3.  c.  25.  on  notes  not  exceeding  i)50,  but 
which  at  the  .time  of  the  making  of  the  note  had  ceas,ea  to  be  the 
proper  stamp,  on  any  note  whatever)  instead  of  an  Qd.  stainp,  (being 
that  required  b^  37  Geo.  3.  c.  90.)  on  notes  not  exceeding  ^30.) 
was  void;*  but  it  is  afterwards  held,  that  a  promissory  note  for  £45. 
which  by  law  required  a  staoip  of  la.  6c^.  composed  of  three  different 
sums,  applicable  to  three  different  funds,  under  three  acts  of  parlia- 
nient,  being  written  on  a  25.  stamp,  composed  of  tiiree  different  sums, 
applicabk  to  the  same  fundSf  tliough  in  larger  proportion$  to  each  than 


b  84  Geo.  8.  c  82. 

>  BayL  26.  in  notes.  Phil.  Evid.  3d  ed. 
469,  n.  •. 

k  la  criminal  proflecutions,  the  want  of 
a  proper  itamp  is  not  in  general  an  avail- 
able objection.  See  the  caaes,  I  Chitty 
Ciim.  Law,  5S2  to  684.  PhiUipa  on  Evid. 
8d  ed.  454  to  468.  And  as  to  the  instances 
in  which  an  unstamped  bill  or  note  may  be 

f'Ten  in  evidence,  see  8  Bos.  k,  Pul.  816. 
eakeBep.  76.  16  East,  449.  456.  Plul- 
lips  Law  of  Evid.  8d  ed.  408.  454.  In 
GregOfT  V,  Frazer,  8  Campb,  454,  it  was 
held,  that  although  a  promissory  Bote» 
withont  a  stamp,  canaot  be  receive  in 
evidence  as  a  security,  or  to  prove  the 
loaa  of  money,  it  may  be  looked  at  with  a 


view  to  ascertain  a  collateral  fact;  and 
therefore,  in  this  case,  the  action  beio^  for 
money  lent,  and  the  defence  was,  that  tbe 
defeudant  had  been  made  drunk  by  the 
plaintiff,  and  induced  to  sign  the  note, 
without  any  consideration,  JU)rd  Ellenbo- 
roueh  held,  that  the  note  might  be  looked 
at  by  the  Jury  as  a  co-temporaiy  writinf:, 
to  prove  or  disprove  the  fraud  hnputed  to 
th^  plaintif. 

(  Chamberlab  v.  Porter,  I  New.  Rep-  SO. 

"  31  Gea  8.  c.  26.  s.  19.  Chamberlain 
9.  Porter,  1  New.  Rep.  84. 

"  Manning  o.  Livie,  tor.  Lord  Kenyon, 
Sittxngs  after  M.  T.  1796.  BayL  87.  d.  (a) 

♦  Parr  f>.  Price,  1  |:as^  66.  »««  ob«ci- 
▼atiqns  \u  Baylcy,  3t.      ' 
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9  such  note  10  good.'    To  obvi9.te  du^  objection  00  account   Becisions 
of  a  lars^er  stamp  b,eins;  imposed  than  was  aecesaarj*  it  was  enacted  bj  ^°  .*^®  *j^ 
the  43  Geo,  8.  c.   127.  s.  6.  that  everj  instrument,  matter,  or  thins;,  ^^^   "^^ 
stamped  with  a  stamp  of  greater  value  than  recjuired  by  law,  shall  he  stampf. 
yalicK  provid.^'d  (»uch  Ktanxp  shall  be  of  the  denomination  required  by  law 
for  sucn  instruments  &c.  and  by  the  recent  act  55  Geo.  3.  c.  184.  s.  10. 
it  is  provided,  that  all  instruments  upon  which  any  stamp  duty  shall  h^ve 
been  used,  of  an  improper  denomination  or  rate  of  duty,  but  of  equ^l  or 
greater  value  in  the  whole  with  the  proper  stamp,  shall  be  valid,  excepit . 
\rhejre  the  stamp  used  on  such  instrument  shall  have  been  specifically  ap- 
pro^i^d  to  any  otlxer  instrument,  by  having  its  name  on  the  face. 

Under  the  former  acts,  qualifying  the  right  to  re-issue  bills  after  pay- 
ment, it  had  been  determined  that  after  a  bill  has  been  returned  tn^  oiKJi 
paid  by  the  drawer,  he  may,  without  a  fresh  stamp,  indorse  the  bill-t  rer 
to  a  new  pafty,  who  may  in  his  own  name  sue  the  acceptor,  because  the 
prohibition  against  re-issuing  after  payment  imports  only  a  payment  by 
the  acceptor.^ 

If  a  bill  or  note  be  made  in  any  part  of  tihe  King's  dominions,  as  in 
Jamaica,  where  by  the  law  9!  such  place  a  stamp  is  required,  such  in- 
struinent  cannot  i)e  recovered  upon  in  any  court  here,  unless  properly 
stamped,  according;  t^  the  law  ot  the  place  where  the  same  was  made;' 
but  our  courts  dp  not  regard  the  Revenue  Laws  of  a  foreign  independent 
State. '(75)  '.  . 

Wh^n  a  bill  of  exchange  or  promissory  note  is  not  properly  stamped,  [    58    1 
it  has  been  held,  that  a  neglect  to  present  it  for  acceptance  or  for  pay- 
ment, will  not  discharge  the  drawer  or  indorser  from  liability  to  pay  the 
bri^nal  debt,  in  respect  of  which  it  was  indorsed  or  delivered  to  the 
hold^  ;^  and  if  there  oe  any  such  original  debt^  between  the  holder  and 

f  Taylor  o.  Hague,  2  East,  414.  HolmiJd  v.  Johnson,  Cowp.  348.    Clugas 

9  OaUow  V.  Lkwrence,  8  M.  &.  S.  96.  «.  Penalimft,  4  T.  R.  467.  Park  on  uis. 

r  A^es  V.  Hodson,  7  T.  R.  241.  2  Esp.  7th  edit  390.    Marsh,  on  Ins.  Ist  edit.  61, 

Rep.  528.  8.  C.  Clegg  pi  Levy,  8  Campb.  55.  per  Grose,  J.  in  Ogden  v.  FoIIiett,  8  T. 

166.  R.  735.  in  which  this  point  is  discussed. 

•  Roach  V.  Edie,  6  T.  R.  426.   Boucher         *  Wilson  ».  Vysar,  4  Taunt  288.     Ac- 

V,  Liawirence,  Rep.  Temp.  Hardw.   198.  tion  for  goods  sold,  defence,  payment     A 


(75)  It  seems  that  the  courts  of  one  country  do  not  tal^e  notice  ofjthe  stamp  acts  of  an- 
other  coantrr,  so  far  as  to  enforce  a  violation  of  them  by  denying  eflfect  to  written  con- 
tracts made  m  a  country,  and  not  stamped  according  to  its  laws.  Tlierefore  where  a 
note  was  executed  in  France  by  a  person  resident  there,  payable  at  JSTew  York  to  an- 
other person  resident  there,  as  agent  of  a  third  person  resident  in  France ,  and  by  the 
laws  of  France  existing  at  the  time  all  notes  for  the  pa3nnent  of  money  were  required 
to  be  stamped,  without  which  no  note  could  be  recovered  in  that  country,  it  was  held 
that  a  suit  could  l)e  maintained  thereon  in  the  courts  of  JVfU^  Kor/r,  notwithstanding  the 
note  was  not  stamped.  The  Court  said,  that  they  did  not  sit  to  enforce  the  revenue 
laws  of  other  countries;  nor  to  take  notice  of  a  violation  of  them;  and  if  it  were  other- 
wise, it  might  be  said  that  the  parties  in  that  case  never  contemplated  exacting  payment 
of  tbuat  note  in  France.     Trustees  of  Randall  v.  Van  RensseUaer,  1  John.  Rep.  94. 

A  note  not  duly  stamped  according  to  the  act  of  congress  of  6th  July,  1797,  cannot 
be  read  in  evidence  in  an  action  brought  upon  it  since  the  repeal  of  that  act,  unless  the 
bolder  has  complied  vnth  the  provisions  of  the  repealing  act  of  the  5th  of  April,  1802, 
by  paying  a  stamp  duty  of  ten  dollars.    Edeck  r.  Ranuer,  2  Johns.  Rep.  423. 

A  proraissoiy  note  made  in  Scotland  is  negotiable  in  England  and  an  action  may  be 
maintsined  upon  it  by  the  indorsee  aganst  the  maker.  Milne  ▼.  Graham^  1  Bam.  & 
Cressw-  192. 
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Decisions  guch  drawer  or  indorser,  the  holder,  though  he  cannot  recover  trpon  sncfi 
on  the  Stat-  instrument,  may  nevertheless  sustain  his  action  for  such  original  debt:* 
tivc        ta*^^  ^^  ^^J  ^^^^^  P*y  *"y  ^*^^  draft,  or  order,  insufficiently  stamped,  he 
etamps.       is  not  to  be  allowed  the  payment  in  account.^     But  where  there  is  no 
privity  between  the  plaintift'  and  the  defendant,  as  in  the  case  of  a  re- 
mote indorsee  and  the  acceptor,  the  former  will  have  no  remedy  against 
the  latter,  if  the  stamp  be  defective,  and  not  remediable  by  the  above 
provisions,  and  a  court  of  equity  will  not  in  general  afford  him  relief*' 
But  where  a  party  had  entered  into  an  express  agreement,  to  give  a  valid 
note,  and  hao  given  one  upon  an  improper  stamp,  a  court  of  equity  en- 
forced the  delivery  of  a  valid  note;"  and  if  a  defendant  in  an  action  at 
.  law,  pay  money  into  court,  upon  the  whole  declaration,  he  is  precluded 
frufn  objecting  to  the  sufficiency  of  the  stamp  on  which  the  bill  was 
ditr^^n.* 

V  9 

Saiy,PUce     (2) — ^It  19  proper,  in  all  cases,  to  superscribe  the  name  of  the  place 
where        where  the  bill  is  really  made,  and  when  the  maker  is  not  a  person  well 
""**••        known  in  the  commercial  world,  it  is  advisable  for  him  to  mention  the 
number  of  his  house,  and  the  street  in  which  he  resides,  in  order  that  the 
[    ^d    3  holder  may  be  the  better  enabled  to  find  him  out,  in  case  his  responii- 
bility  is  doubted,  or  in  case  acceptance,  or  payment  should  be  refused 
by  the  drawee.    According  to  the  form  in  the  schedule  contained  in  the 
.    ir  Geo.  3.  c.  30.  in  certain  cases  where  bills  are  under  j95,  it  is  abso- 
lutely necessary  to  insert  the  name  of  the  place  where  they  are  made ; 
and  if  this  be  omitted  in  a  check  on  a  banker  it  will  not  be  exempt 
from  the  stamp  duties  imposed  by  the  55  Geo.  3.  c.  184*  and  the  prior 
acts. 

8d^,  Date.  (3) — As  the  /ime,  when  a  iiill  is  to  became  due^  is  generally  regulated 
by  the  time  when  it  was  made,  the  date  of  the  instrument  ought  to  be 
Clearly  expressed,"  and  although  it  is  the  common  practice,  to  write  the 
date  in  figures,  yet,  in  order  to  prevent  intentional,  or  accidental  alter- 
ation, which  may  invalidate  th^  instrument,  even  in  the  hands  of  an  in- 

bill  drawn  by  H.  on  B.  and  accepted  by  Where  a  creditor  had  agreed  to  take  part 
the  latter,  and  indorBed  by  defendant  to  of  his  debt  in  hand,  and  a  note  for  the  re- 
plaintiff,  for  such  goods.  It  was  not  pre-  mainder  at  a  future  day,  but  which  note 
aented  for  payment  when  due,  and  in  con-  waa  by  mbtake  siven  upon  a  wrong  stamp. 
sequence  of  the  laches,  payment  waa  re-  it  waa  held;  that  having  taken  the  money  io 
fused  by  the  drawer  and  the  defendant  be  paid  in  hand,  he  waa  compellable  to  wail 
To  rebut  this  defence,  the  plaintiff  proved  till  the  time  when  such  security  would  be- 
that  the  bill  was  drawn  on  a  stamp  of  in-  come  due,  unless  in  the  mean  time  the 
ferior  value  to  that  received  by  (he  (statute  party  had  refused  to  give  a  note  properly 
and  therefore  could  not  be  given  in  evi-  stamped,  and  see  CbamberlaiB  v.  Delarive« 
dence  for  the  defendant,  it  was  then  prov-  2  Wils.  353. 

ed,  that  if  it  had  been  presented  at  matu-  •*  See  the  cases  in  the  last  note,  and 

rity,  it  would  have  been  paid  ;   but  the  Brown  9,  Watts,  1  Taunt.  353.    Alves  v. 

court  held,  tliat  as  the  bill  was  not  pro-  Hodson,  7  T.  R.  243.  and  Tyte  v.  Jones, 

perly  stamped,  they  could  not  consider  it  cited  1  £ast«  58,  n.  (a.)    Puckford  v.  Max- 

as  payment.  well,  6  T.  R.  22.  White  v.  Wilson,  2  Bos. 

Ruff  tf.  Webb,  1  Esp.  Rep.  129.    As-  &  Pul.  118.     Wilson  v.  Kennedy,  1  Esp. 

sumpsit,  for  work  and  labour,  and  it  was  Rep.  245.    Wade  t.  Beazeley,  4  £flp.  7. 

decided,  that  a  draft  in  these  words,  "  Mr.  ,  55  ^eo.  3.  c.  184.  e.  13. 

R.  will  much  obhge  Mr.  W.  by  paying  to  ,  ^o^j^j^  ^  p^^     g  Vet.  240. 

'•  K?;  7  ""t*"  ^^'-  ""a  *"'  ^^^''T^    "^^        •  Aylett  V,  Bennet.  1  Anstr.  46. 2  Brid 


o* 


a  bill  of  exchange,  and  could  not  be  given  eoo 

in  evidence  without  a  stamp,  and  also  that  *         ,*,..-  ^       1.    ^a 

•Qch   draft,  although  taken  without  ob-  *  Isr»cl  «?•  Benjamm,  8  Campb.  40. 

jection  by  the  party  at  the  time,  was  not  ^  Beawes,  pi.  3.    Mar.  2d  ed.  91.     Par- 

any  disclukrge  0?  the  anbeisting  debt  deamis^  Coun  de  Droit  CcRnmeicialy  1  torn. 

But  in  Swcan  v.  WeU9»  1  £^  Reji.  817.  848. 


tUEXB  PARTS  AKD  PARTICUXiAR  RBQDISITES. 


59 


Boeent  Judder,  "^  it  may  be  advisable  to  write  the  date  at  full  leneth  in  8^7*  D&te.* 
words,  and  it  has  been  recently  enacted,  that  it  shall  not  be  lawful  for 
any  banker  or  other  person  to  issue  any  promissorv  note  for  the  payment 
of  money  to  the  bearer  on  demand,  liable  to  any  of  the  duties  imposed 
by  the  act,  with  the  date  printed  therein,  under  a  penalty  of  £50.* 
There  is  no  legal  objection  to  a  bill  being  dated  on  a  Sunday  ;^  and  the 
date  of  a  bill  or  note  is  prima  facie  evidence  of  its  having  been  made  on 
the  dav  of  the  date.'  A  date,  however,  is  not,  in  general,  essential  to 
the  validity  of  a  bill,  for  where  a  bill  has  date,  the  time,  if  necessary  to 
be  inquired  into,  will  be  computed  from  the  day  it  was  issued;*  and  if 
a  bill  of  exchange  be  made  payable  two  months  after  date,  and  no  date 
be  expressed,  the  court  will  intend  it  to  be  payable  two  months  after 
the  day  on  which  it  was  made.*>  A  check,  if  post  dated  and  not  stamp- 
ed, we  have  seen  is  invalid  ;*  and  though  it  has  been  decided  that  a  bill 
of  exchange  may  be  post  dated  ;*"  yet  we  have  seen  that  this  cannot  be 
done  80  as  to  postpone  the  pavment  for  more  than  two  months  or  sixty 
days  from  the  time  it  is -issued,  unless  the  increased  duty  be  paid.'  ByC  ^  1 
the  statute  17  Geo.  3.  c.  SO,  however,  it  is  enacted,  that  all  bills  of  ex- 
change, or  drafts  in  writing,  being  negotiable  or  transferrabie  for  the 
payment  of  twenty  shillings,  or  any  sum  of  money  above  that  sum,  and 
less  than  five  pounds,  or  on  which  twenty  shillings,  or  above  that  sum, 
and  less  than  five  pounds,  shall  remain  undischarged,  shall-  bear  date 
before  or  at  the  time  of  drawing  or  issuing  thereof,  and  not  on  any  day 
subsequent  thereto.  (78) 

(4)— There  is  no  necessity  for  the  superscription  of  the  sum  for  which  ithly,  Sua 
the  bill  is  payable,  provided  it  be  mentioned  in  the  body  of  the  bill ;  payable. 
but  the  superscription  will  aid  an  omission  in  the  body  ;">  and  it  is  the 


«  Master  v.  ^filler,  4  T.  R.  820. 

'  65  Geo.  3.  c  184.  e.  18 

•  Dniry  ir.  De  Fontaine,  1  Tftiint  131. 

'  Taylor  «.  Kin]ock,  1  Stark.  175.  The 
date  upon  a  promimory  note  made  by  a 
bankrupt,  of  a  time  antecedent  to  an  act  of 
bankruptcy,  b  primd  fade  evidence  to 
Aam  tnat  the  note  existed  before  the  act  of 
bankruptcy  was  committed,  so  as  to  esta- 
blish a  petitioning  creditor's  debt  in  an  ac- 
tion by  the  aflsig;nees. 

1  Armit  o.  Breame,  2  Ld.  Raym.  1079. 
1062.  An  award  which  directed  the  remo- 
val of  some  scaffolds  within  58  days  from 
the  date  of  the  award,  had  no  date,  an  ob- 
jection being  taken  upon  this  ground,  the 
court  said  the  time  was  to  be  computed 
from  the  delivery.  See  also  2  Show.  422. 
Goddard's  Case,  2  Co.  5.  (a.)  Sel.  Nl.  Pri. 
283.  Bac.  Ab.  I^eases,  I.  1.  Com.  Dig. 
Fait,  B.  a. 

^De  la  Courtier  ».  Bellamy,  2  Show. 
422.    Case  on  a  foreign  bill  of  exchange, 


payable  at  double  usance  from  the  date,  and 
it  was  alleged  that  the  party  beyond  the  sea 
drew  the  bill  on  a  certain  day,  and  that  the 
same  was  presented  to  and  accepted  by  the 
defendant.  Exception,  that  the  date  of  the 
bill  ^as  not  set  forth.  The  court  said  that 
they  would  intend  the  date  of  the  bill  from 
the  drawing  of  it  See  also  Hague  o. 
French,  S  Bob.  9l  PuL  173.  S  P. 

'  Ante,  55,  n. 

*  Pasmore  9.  North,  18  East.  517. 

I  Ante,  62,  and  55  Geo.  8.  c.  184.  a 
12. 

»  Elliotts  case,  2  Easfs  P.  C.  951.  onaa 
indictment  for  forging  the  foUowuig  note: 

No.  17.  78, 
I  promise  to  pay  Mr.  I.  C.  or  bearer,  on 
demand,  the  sum  of  fifty 

London,  20  June,  1795. 
L  Fifty  For  Governor  and  Company 

of  the  Bank  of  England. 
Entered  C.  Blewart.       1%08.  Thon^gan. 


(7S>  *  'otea  made  or  first  delivered  after  the  time  they  bear  date  are  valid  only  fnm 
the  ^y  of  delivery,  and  are  to  be  considered  as  drawn  on  that  day.  Lanring  v.  Gotne^ 
&c.  2  John.  Rep.  800. 

And  if  a  statute  liaa  made  notes  of  a  particular  description  illegal  if  issued  after  a  par- 
ticular time,  it  is  competent  for  the  maker  to  prove  that  a  note  was  ante-dated  to  evade 
the  eUtute.     BayUy  v.  Tabety  5  Mass.  Rep.  286. 

A  note  may  for  Iioneat  purpoees  be  dated  as  of  a  day  antecedent  to  that  on  which  it 
wastedlymide.    JBid^«r  ▼.  iSr/in»  8  Seig.  &  Bawle.  425. 
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pmble  ™  *^^'^®  ^f  Beawes,"  ihat  the  sum  payable  6e  expressed  so  distinctly  both 

^  ^      'in  words  and  figures,  that  no  exception  can  be  taken  to  the  instrument; 

and  it  is  now  the  usual  mode,  to  subscribe  the  sum  payable,  in  figures  at 

file  head  of  the  instrument,  and  in  words  in  the  bocly  of  it    In  drawing 

a  check  on  a  banker,  the  sum  is  generally  subscribed. 

•  » 

5tWy,  (5) — By  a  French  ordinance,  it  was  required,  that  bills  of  exchange 
T\a»t,  and  made  in  that  country,  should  express  the  time  when  they  were  to  be  paid^ 
papnent^  Or  otherwise  they  would  be  invalid;"  but  there  being;  no  positive  regula- 
tion affecting  bills  in  this  country,  they  would  be  vdid  although  no  time 
be  mentioned  in  them,  and  would  operate,  a£  in  the  case  of  a  check  on 
a  banker,  as  payable  on  demand. »  It  is  advisable,  however,  in  all  cases, 
to  express  the  time  of  payment  as  clearly  and  intelliinbly  as  possible,*! 
and  it  is  therefore  usual  to  write  it  in  words,  particularly  as  they  are 
less  subject  to  alteration  than  figures ;  and  where  a  bill  is  drawn  in  one 
country  using  one  style,  and  payable  in  a  country  using  another,,  it  is 
said  that  the  drawer  sometimes  makes  the  date  both  according  to  the  old 
and  new  style.' 

■ 

.  With  respect  to  the  time  when  payment  is  to  be  made,  it  depends  en- 
-  ^  -.  tirely  on  the  agreement  of  the  parties*  and  there  is  limitation  in  point 
t*  "*  J  of  law,  though  the  payment  must  not  be  contingent.  •  But  by  tlie 
'  irth  Geo.  8.  c.  30.  negotiable  bills  and  drafts  under  JB5,  of  the  de- 
scription above-mentioned,  must  be  payable  within  twenty -one  days  after 
the  day  of  the  date  thereof.  The  operation  of  this  act  is  suspended 
with  lespftct  to  drafts  payable  to  bearer  on  demand,  by  the  statute 
37  Geo.  S«  c.  32«  and  other  subsequent  acts.  Foreign  bills  are  fre- 
quently drawn  payable  at  nsance  or  usances,  but  they, like  inland  bills, 
may  be  drawn  payable  at  aidit,  or  at  days,  weeks,  months,  or  years, 
ftfter  sight  or  date,  ot  on  demaiid :  bills,  however,  are  very  seldom 
drawn  payable  on  demand ;  but  usually,  when  it  is  intended  they  should 
be  payable  immediately,  are  drawn  payable  at  si^t.  If  draiwn  at  st^ht, 
the  drawer  of  a  foreign  bill  should  express  that  it  is  payable  according 
to  the  course  of  exchange  at  the  time  of  making  it  ;*  for  otherwise,  it 
cteems,  that  the  dratwee  must  piy  according  to  tbe  exchange  of  the  day 
when  he  has  sight  of  the  bill.  Checks  oti  bankers  very  seldom  ex- 
press any  time  when  Hitj  are  to  be  paid,  and  consequently,  as  will  be 
seen  hereafter,  are  demandtble  immediately  they  are  delivered  to  the 
payee  or  bearer.  (80) 


The  foreeiy  being  provecl,  it  was  urged 
for  the  de&ndants,  that  this  waa  not  a  note 
for  fifty  pounds,  as  the  word  "pounds" 
was  not  inaerted,  and  judgment  was  res- 
pited for  the  opinion  oil  the  Judges,  who 
all  agreed  that  the  L  Fifty  in  the  margin, 
removed  every  doubt^  ana  showed  that  th'it 
fifty  in  die  body  of  the  note  was  intended 
for  pounds. 

*  Beawes,  tit  Bills  of  Exchange,  pi.  3. 
Marius,  139. 


^  Poih.  pi.  32.  Pardiessiis  droit  Comxner- 
ciil,  1  torn.  852. 

P  Boehm  v.  Sterling,  7  T.  ft.  437. 

4  l^awes,  pi.  3. 

'  Kyd.  8.  Mar.  01.    Bayl.  113. 

*  If  a  bill  of  exchange  b«  Aade  payable 
at  never  so  distant  a  day,  if  it  be  a  day 
that  must  come,  it  is  no  objection  to  the 
bill.  Per  Willed,  C.  J.  ili  ColehaA  e. 
Cooke,  WiUes,  896. 

' "  JBn  especes  aa  cours  de  ce  joor.** 
Poth.  pL  174. 


,  (80)  l%e  time  of  payment  is  part  of  a  contract,  and  if  ho  fiinie  of  pajruient  be  ex- 
pressed on  a  note  the  law  adjudges  it  payable  immiediately  ;  and  parol  evVdettCe  is  fhftd- 
missible  to  show  a  different  time  of  payment  Tfiompsih  v.  Ketcham^  8  John.  Rep. 
189.  So  to  show  a  note  payable  in  1810,  was  so  made  hjf  misteke  for'  181 1.  tittkUgh  v. 
Bunyon,  8  John.  Bep.  37a. 
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With  respect  to  the  time  when  a  bill  drawn  payaUe  in  either  of  these  ^ime^nd 
ways  becomes  due,  the  readen  is  referred  to  that  part  of  the  work  which  ^i^^^  ^( 
treats  of  the  presentment  for  payment  payment 

If  it  be  intended  that  the  bill  shall  be  payable  at  a  particular  place, 
the  drawer  should  so  frame  the  bill  which  he  may  do  either  in  the  body 
of  the  bill,  or  in  the  direction  to  the  drawee,  as  by  the  words,  <^  pay- 
Able  in  London.^'' 

^5).^It  is  said  by  Beawes,  in  his  Lex  Merc.'  that  payment  of  a  billf    C£    j 
should  be  ordered  and  commanded  ;  it  is  sufficient,  nowever,  if  it  be^ddy,  Re- 
recjuested  fr  and  accordinff  to  Marius,  the  direction  to  pay  the  money  ^^^^      ^ 
need  not  be  contained  in  &e  body  of  the  bill,  or  even  on  tfie  same  side 
of  the  paper,  but  this  form  is  not  recommended." 

(r,  8)^Inland  Inlls,  checks,  and  notes,  consist  only  of  one  part,  but  J^^  ^ 
foreign  bills,  in  general,  consist  of  several  parts^  m  order  that  the  ^Ji'pjj^"^" 
bearer  having  lost  one,  may  receive  his  money  on  the  other  ;*  but  if  the  ^^ 
drawer  only  give  one  bill,  ^e  will,  if  it  should  be  lost,  be  obliged  to 
give  another  of  the  same  date,  to  the  loser.  ^  The  several  parts  of  a 
forei||[n  bill  are  called  a  sei;  each  part  contains  a  condition,  that  it  shall 
be  paid,  provided  the  others  remain  unpaid ;  in  other  respects  all  are 
of  tne  same  tenor.  This  condition  should  be  inserted  in  each  part,  and 
abottld,  in  each,  mention  every  other  part  of  the  set,  for  if  a  person, 
intending  to  make  a  set  of  three  parts  should  omit  the  condition  in  the 
first,  and  make  the  second  with  a  condition,  mentioning  the  first  only^ 
and  in  the  diird  alone  take  notice  of  the  other  two,  he  miglit,  perhapsy 
in  some  case»  be  obliged  to  pay  each  ;  for  it  would  be  no  deduce  to 
an  action  by  a  bona  fide  holder  on  the  second,  that  he  had  paid  the 
third,  nor  to  an  action  on  the  first,  that  he  had  paid  either  of  the  others.® 
But  an  omission  is  not,  perhaps,  material,  which  upon  the  face  of  the 
condition  must  necessarily  have  arisen  from  a  mistake,  as  if  in  the  enu- 
meration of  the  several  parts^  one  of  the  intermediate  parts  were  to  be 
omitted,  for  instance,    ^^pay  this  my  first  of  exchange,   second  and 


«  Afl  to  Uiis  point,  see  2  Brod.  &  Bingh. 
165,  »nd  post  Hodge  v.  Fillis,  8  Gampb. 
483.  Post  Tliw  was  action  by  the  in- 
dcnrsee  againH  the  acc«>tors  of  a  bill  of 
exchange,  drawn  in  the  rollowmg  form  :— 

"  Cork, 
•<  12th  April,  1818. 
*'  L2,814  :  \h9:  lid 

**  At  two  months  date  of  this  our  first  of 
exchange,  (second  and  third  of  the  same 
teBOr»  and  date  not  paid)  pay  to  our  order, 
V^JilA :  160;  llii  and  charge  the  aame 
to  accovnt  as  advieed. 

«<  W.  Bf  A,  Maxwell 
"  To  Messrs.  FiUis  A  Co." 
«*  Plymouth." 
*<  Payable  in  London. 


*> 


The  bin  was  accepted  by  the  defendants, 
{wyable  at  ftr  John  Perring  and  Ck>.  Bank- 
ers, London. 

Ttie  plamtifb  failed  10  aver  in  their  de- 
claration, the  presentraeat  of  the  bill  for 

CHrrrv  on  bxlisv 


payment  at  a  London  banker's,  which  the 
defendants,  on  the  trial,  contended  was  a 
material  omission. 

Lord  EUenborough  expressed  himself  to 
be  of  the  same  opinion,  but  as  the  plain- 
tiffs' counsel  on  the  trial,  proved  a  pro- 
mise by  defendants  to  pay  the  hill  after  it 
become  due;  Lord  Ellenborough  held,  that 
that  circumstance  dispensed  with  direct 
evidence  of  a  presentment  for  payment  at 
the  bankers,  and  therefore  the  plaintiffli 
had  a  verdict. 

"PI.  3. 

s^  Morris  »,  Lee,  Ld.  Baym.  1897.— 
Brown  V.  Harraden,  4  T.  R.  149.  l^iiff  e. 
Webb,  1  Esp.  Bep.  129. 

■  Mar.  11.  Brown  «.  Harraden,  4  T.  B. 
149.  and  see  Gray  o.  Milner,  8  Moore» 
90.    Post. 

•  Poth.  pi.  3ft.    BayL  la  180. 

fcPoth.ikl.89; 

•  Davison  «.  RobertBon,  8  Dow.  218. 
288.  Bayl  19.  Beawes,  489.  Poth.  pL 
111. 

I 
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StWy  Ofst^"""*"**^  not  paid.*"  Each  of  the  parti,  when  drawn  in  6r«at  Brftwn, 
veri'parte!"*'*^^  ^  Stamped.*  Where  a  bill  consists  of  several  parts,  each  ouriit 
to  be  delivered  to  the  payee,  unless  one  be  forwarded  to  the  drawee  for 
accepbince,  otherwise  there  may  be  difficulties  in  negotiating  the  bill,  or 
obtaining  payment/  The  forgery  of  an  indorsement  of  the  payee  on 
one  of  the  parts,  will  not  pass  any  interest,  even  to  a  bona  fiat  holder, 
and  \ht  real  payee  may  sustain  an  action  on  die  other  part* 

Othlj,  To  ^  (9) — A  bill  of  exchange  and  promissory  note  must  specify^  whom  it 
^^^  p*y-  is  to  be  pmd^  for  it  is  said  that  otherwise  it  will  be  merely,  waste  paper  ;^ 
p  ^  -1  and  therefore  it  has  been  recently  decided,  that  a  note  payable  to  A.  or 
^  •'  to  B.  and  C.  is  not  a  valid  promissory  note,  and  cannot  be  sued  upon  as 

such  by  one  of  the  payees  ;>  but  Pothier^  observes,  that  if  the  nrawer 
have  omitted  to  mention  any  person  to  whom  the  bill  is  to  be  paid,  de- 
claring in  the  bill,  however,  from  whom  he  has  received  the  value,  it 
is  but  reasonable  to  construe  the  instrument  to  be  payalite  to  that 
person.  And  it  is  now  settled,  that  if  a  bill  of  excbange  be  drawn 
and  negotiated,  and  a  blank  left  for  the  name  of  the  pajee^  a  bona  Jidt 
holder  may  fill  it  up  with  his  own  name,  and  recover  against  the  drawer.^ 
But  in  an  action  against  tfie  acceptor,  the  holder  must  prove  an  authority 
from  the  drawer  for  inserting  his  name  as  payee."^  Care  also  should  be 
taken  that  the  name  be  properly  spelled,  tnou^,  if  there  be  a  mistake, 
parol  evidence  is  admissible  to  show  who  was  intended.*  Where  there 
are  two  persons  of  the  same  name,  it  is  advisable  to  describe  the  payee 
in  such  a  manner  that  no  mistake  can  arise  ;<*  and  if  there  be  (kther  and 
•on  of  the  same  names,  and  it  be  intended  to  be  payable  to  the  son,  he 
must  be  so  described,  because,  if  the  Christian  and  surname  only  be 
Stated^  it  will  be  intended  fbr  the  father  until  the  contrary  appear.' 


^  JUyl.  19. 

'Ante,  62,  63. 

'Bay!.  19. 

i  Che^p  V.  Harl«y,  cited  in  8  T.  R.  127. 
upon  thiv  pomt,  see  Smi^  «.  Mercer,  .0 
Tatint.  80. 

^  Per  Eyre,  C.  B.  Gibeon  v.  Minet,  1 
Hen.  Bla.  608. 

i  BlanckenhageA  v.  Blundell,  2  B.  &  A. 
417. 

k  PI.  31. 

'  CrucUejr  v,  Clarence,  2  M.  Ii  S.  00. 
An  action  ajiainst  the  defendant  as  drawer 
of  a  bill  ef  exchange,  the  bill  liad  been 
dr»wn  on  one  Heniy  Mann,  and  a  blank 
left  for  the  name  of  the  payee;  the  bill  had 
been  negotiated  by  one  Yashon,  and  in- 
dorsed to  the  plaintiff,  who  filled  up  the 
blank  with  his  own  name,  and  upon  the 
trial,  a  rerdict  was  found  for  the  plaintiff; 
die  court  afterwards  refused  to  set  aside 
the  Ttfrdict,  snd  obserred,  that  as  the  de- 
fendant had  chosen  to  send  the  bill  into 
the  world  in  this  fbntt,  the  world  oufht 
fioc  to  be  deeelted  by  his  acts,  and  that 
tiy  let^ioff  the  bhnk,  he  undertook  to  be 
•aswerabie  for  it  when  filled  up  m  tho 
shape  of  «  bill;  see  %ho  tJfcher  v,  Baun- 
cey,  4  Camp.  97.  and  see  Pow&k  •>  Duff, 
I  Campb.  182.  ThelsMdng  of  «  biU  with 
a  blink  for  the  piiyee's  name  wis  f  xpnss^ 
ly  prohibited  la  France,  see  post,  p.  64.  a. 

«>  CrotcUey  v>  M«&o»  1  M»nh»  9U 


Taunt  529.  8.  C.  This  wss  an  actioo  on 
a  bill  of  ezchanee  drawn  by  one  A.  C.  in 
Jamaica,  upon  the  defendant  hi  London, 
with  the  name  of  the  ptyee  left  in  blank; 
the  drawer  delivered  it  to  the  pefson  from 
whom  the  plaintiff  received  it,  and  plaia- 
tiff  inserted  his  own  name  as  payee.  The 
bill  was  not  accepted,  but  thie  plaintiff 
produced  a  letter  from  the  delendaati 
which  he  contended  amounted  to  an  ac- 
ceptance. The  Chief  Justice  left  the  caie 
to  tiie  jury,  who  found  for  the  plaintiff, 
resenring  two  points  for  the  opiniai  of  the 
court;  mst,  as  to  te  stamp, 'and  secondly, 
whether  there  was  sufficient  evldeace  tiiat 
fhfi  plaintiff  had  authority  to  insert  his 
name,  or  that  the  bill  was  tiiat  to  which 
Ae  letter  alluded.  A  rate  aial  havii« 
been  obtained,  and  eauae  shown,  the  court 
held,  Aat  the  plaintiff  ott|$ht  lo  haire  pTOT«l 
that  he  waa  authorised  to  iaaeit  his  nane 
as  payee;  if  he  wefe  %o  reeoirar,  as  the 
case  then  stood,  dicT  did  not  know  bow 
tfie  defendant  could  cliaf|^  ^  drawer  widi 
the  value  of  the  bill,  as  he  might  say  it  wis 
not  the  bistrument  which  he  4M<nfA  to 
the  person  from  whom  the  pbdntiff  leceiTed 
It;  sea  the  preceding  nota. 

•  Beawea,  pL  9.  Willis  o.  Barrett,  2 
Stark.  29. 

<"  Moad  «.  TouH^  4  T.  R.  29. 

t8waeiifl(  t^rowlw  ui  MQ^i 
IStBikt  106i 
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HawewTf  a  nudeacriptioB  of  the  character  of  the  payee  ^ill  not  vitiate,  Mily,  To 
provided  it  can,  from  tlie  whole  instrument,  be  collected  who  was  the  ^^°^  ^^^* 
party  intended.^    Bills  under  £5  are,  bj  the  statute  17  Geo.  3.  c.  30.  r  ^^^    -^ 
to  express  the  names  and  places  of  abode  of  the  peraona  respeqtiveiy  to  *- 
whom  or  to  whose  order  the  same  shall  be  payable. 

A  bill  may  be  drawn  payable  to  bearer,  and  in  such  case  it  will  be 
transferrabLe  by  delivervi''  and  a  bill  or  note  payable  to  J.  S.  or  bearer, 
is,  in  legal  effect,  payable  to  the  bearer,  and  J.  S.  is  a  mere  cypher." 
In  France,  bills  of  this  description  were  at  first  forbidden,  but  bj  a  sub* 
sequent  law  they  were  established.  <  In  that  country,  it  appears  that  it 
was  formerly  usual  to  make  bills  payables  to  a  person  whose  name  was 
left  in  blank,Jn  order  that  the  holder  of  the  bill,  when  he  was  desirous 
of  not  being  known,  might  fill  it  up  with  any  name  he  chose ;  but  as 
these  bills  were  employed  as  a  cloak  for  usury  and  fraud,  they  were 
afterwards  nrohibited. "  These  bills  seem  to  have  been  in  the  nature  of 
those  payable  to  a  ficlitwu9  payees  the  validity  of  which  has  been  so 
frequently  and  fully  discussed  of  late  in  our  courts  of  justice  $  the 
result  of  which  discussion  seem  to  be,  that  a  bill  payable  to  a  fictitious 

SersoA  or  his  order,  is  in  effect,  a  bill  payable  to  bearer,  and  may  be 
edared  on  as  such  against  all  the  parties,  knowing  that  the  payee  waa 
a   fictitioas  person. «     The  use  of  these  fictitious  names  has  been 


9  The  Kmg  «.  Box,  6Taunt  925. 
«  Grant  o.  Taughan,    9  ]3unr.    1526 — 
Bay!.  15. 

•  Id.  ibid. 

« p<»tiL  pL  an. 

•  Axieta  da  Bcfflcnieiita  de  la  Cocur  da 
7  Juin.  16n»  et  aa  Marc,  1624.  and  see 
Pardeasus  droit  Commercial,  I  torn.  868. 

"  £s  parte  The  Royal  Burgb  of  6co^ 
land,  19  Tef.  811, 12.  2  Rose  Bank.  Cas. 
aoi.  Almost  all  the  modem  cases  upon 
this  ^ueation  arose  out  of  the  bankruptcy 
oi  Laveaay  and  Ca  and  Gibson  and  Co. 
who  negotiated  bills  with  fictitious  names 
upon  them,  to  the  amount  of  nearly  a  mil- 
Hon  sierHng  a  year  The  Srst  easa  was 
Tatloek  9.  HarrM,  2  T.  R.  174.  In  fHiieh 
the  court  of  K.  B.  held,  that  the  bmw  fide 
holder  for  a  valuable  consideration  of  a 
biJJ  dnwn  payable  to  a  fictitious  peispn, 
and  indoraed  in  thai  name  by  the  drawer, 
might  recover  the  amount  of  it  in  aa  ae* 
tion  against  the  acceptor,  for  money  paid 
or  moACf  had  and  received ;  upon  the 
idea,  that  there  was  an  appropriation  of 
so  much  money  to  be  paid  to  the  person 
who  should  become  the  holder  of  the  bill. 
In  Vere  o.  Lewis,  3  T.  R.  182,  decided 
the  same  day,  the  court  held,  there  was 
no  occaiton  to  prove  that  the  defendant 
had  received  any  value  for  the  bill,  as  the 
mere  circumstance  of  his  acceptance  was 
aoffident  evidence  of  this;  axid  three  of 
tiie  Judges  thought  the  plaintiff  might  re* 
cover  on  a  count  which  stated  that  the 
faiU  was  drawn  payable  to  bearer,  Minet 
V.  Oiiismi,  8  T.  R.  481,  put  tius  point 
director  in  issue,  and  the  unanimous  opin- 
ion of  the  court  was,  that  where  the 
csf cssastaaee  of  die  payee  hemg  a  fieti* 
tious  person,  is  known  to  the  acoeptOTi 


the  bill  is,  in  effect,  payable  to  bearer. 
Soon  after,  the  court  of  C.  P.  laid  down 
the  same  doctrine  in  CoIIb  v.  Emmet, 
I  Hen.  Bla.  418.  The  decision  was  ac- 
quiesced in ;  but  Minet  v,  Gibson  waa 
carried  up  to  the  House  of  Lords,  1  Hen. 
Bla.  569.  The  opinions  of  the  Judges 
being  then  given.  Eyre,  C.  B.  (p.  598.)  and 
Heath,  J.  (p.  619,)  were  for  reversing  the 
judgment  of  the  court  below,  and  l^rd 
Thurlow  C.  coincided  with  them  ^p.  625.) 
but  the  other  Judgea  thinking  otherwise, 
judgment  was  afiirmed.  Pan.  Caa.  8vo. 
ii.  48.  The  last  case  upon  the  subject 
reported  is  Gibson  v.  Hunter,  2  Hen.  Bla. 
187, 288.  which  came  before  the  House  of 
Peers  upon  a  demurrer  to  evidence;  and 
in  which  it  was  held,  that  in  an  action  on 
a  bill  of  this  sort  against  the  acceptor,  to 
shpw  that  he  was  aware  of  the  payee 
being  fictitious,  evidence  is  admissible  of 
the  circumstances  under  which  he  had 
accepted  other  bills  payable  to  fictitious 
persons.  Vide  also  Tufts*s  case.  Leach 
Cro.  Law,  172.  but  in  Bennett  v.  Farnell, 
(1  Campb.  Ni.  Pri.  130.)  Lord  Ellcnbo- 
rough,  C.  J.  held,  that  a  bill  of  exchange 
made  payable  to  a  fictitious  person  or  ms 
order,  is  neither  in  elFect  payable  to  the 
order  of  the  drawer,  nor  to  bearer,  but 
i$  completely  void;  though  if  money  paid 
by  the  holder  of  such  a  bill  as  the  con* 
sideration  for  its  bebig  indorsed  to  him, 
actually  gets  into  the  hands  of  the  ac- 
ceptor, it  may  be  recovered  back  as 
money  had  and  received.  However, 
from  a  subsequent  observation  (1  Cunphw 
180  c<)  it  appears  that  the  last  case  is  to 
be  taken  with  this  qualification  **  unless 
it  can  be  shown  that  the  circumstance  of 
the  payee  being  a  fictitious  pefson  was 
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9th!y ,  To  highly  cetisured,  and  the  person  fhnidnlentlj  indorsing  the  fietitious  name 
whom  pay-Qu  ^^c  bill,  to  give  it  currency,  would  be  guilty  of  forgery.  ^ 

As  it  is  not  necessary  or  essential  to  tiie  validity  of  a  bill  of  exchange 
that  there  should  be  three  parties  to  it,  a  bill  may  be  drawn  payable  to 
the  drawer  himself,*  though  in  such  case  it  is  said  to  be  more  in  the 
nature  of  a  promissory  note.  A  bill  may  also  be  payable  to  one  for 
the  use  of  another;*  when  drawn  payable  to  a  married  woman,  it  is 
payable  to  the  husband,  and  transferrable  only  in  his  name.^ 

lOthly.Puy-     (10)— As  the  commercial  advantage  to  be  derived  from  the  negoti- 

able  to  01' ^i^  qtudity  of  bills  of  exchange,  was  the  only  reason  why  our  court«i 

r^^  66    1  ^^'^^^^  ^^  ^^^^  favour  an  exception  to  the  rule  relative  to  the  assign- 

^  -'  ment  of  chosen  in  action^  it  was  once  thought,  that  unless  they  {wssessed 

tliat  quality,  they  would  have  no  greater  effect  than  that  of  oein^  mere 

evidence  of  a  contract.*    But  it  is  now  well  established,    Uiat  it 

is  pot  essential  to  the  validity  of  a  bill,  as  an  instrument,  that  it  be 

transferrable  from  one  person  to  another.''  (86)    If,  however,  it  be  in- 


known  to  the  acceptor."  A  new  trial 
WM  refosed  in  this  etse,  becatue  no  such 
evidence  had  beeii  offered  at  Nisi  Pnii8> 
and  Lord  £ilenborough  said,  he  conceived 
himself  bound  by  Minet  o.  Gibson,  and 
the  other  cases  upon  this  subject,  which 
had  been  carried  up  to  the  House  of 
Lords  (though  bj  no  means  disposed  to 
give  them  any  extension,)  and  that  if  it 
had  appeared  that  the  defendant  knew 
the  payee  to  be  a  fictitious  person,  he 
should  have  directed  the  jury  to  find 
for  the  plaintiff.  See  also  £x  parte  Allen, 
Co.  B.  L.  184.  £x  parte  Clarke,  3  Bro. 
238.  Pari  Cas.  8vo.  9th  vol.  235.  255. 
Cullen,  98.  1  Mont  B.  L.  145.— Bayl.  22 
to  24.    Selw.  N.  P.  4th  ed.  808. 

y  The  King  o.  Edward  Tuft,  Leach 
Cro.  Law,  172.  The  King  v.  Taylor,  id. 
257,  and  note  a.  Tatloch  9.  Harris,  3  T. 
R.  174,  Vere  «.  Lewis,  id.  182.— Minet 
«.  Gibson,  id.  482.  Collis  9.  Emmetl,  1 
Hen.  Bla.  818.  Gibson  «.  Minet,  id.  ibid. 
569.    2  East's  P.  C.  957. 

Rex  V.  Edward  Tuft,  Leach  Cro.  Law, 
172.  The  prisoner  was  indicted  for  forg- 
ing an  indorsement  on  a  bill  of  exchange, 
and  found  guilty,  but  the  Judgf  before 
whom  he  was  tried,  submitted  tlie  case 
to  the  consideration  of  the  Judges,  upon 
the  following  statement: — ^The  bill  was 
drawn  payable  to  Messrs  R.  &  M.  and 
indorsed  by  them  generally,  and  became 
the  property  of  one  W.  W.  from  whom  it 
had  been  stolen;  the  prisoner,  for  the  pur- 
pose of  getting  it  discounted,  indorsed  on 
it  the  name  of  John  WillLimt*. 


The  Judges  were  unanimously  of  opin- 
ion that  this  was  a  Ibrgery,  for,  althouf^h 
the  fictitious  signature  was  not  neces.Biiry 
to  bis  obtaining  the  money,  yet  it  wa.^  a 
fraud  both  on  the  owner  of  the  bill  and 
the  person  wlio  discounted  it,  and  re- 
ferred to  Rex  V,  Locket,  where  it  was 
holden,  that  the  foi|;ing  a  name,  either 
real  or  fictitious,  with  an  intent  (o  de- 
fraud, was  forgery;  but  see  The  King  t^. 
Inhabitants  of  Burton-upon-Trent,  3  M. 
&  S.  523,  where  Lord  Ellenborough  said, 
if  a  party  sign  an  instrument  in  a  name 
assumed  by  him  for  other  purposes,  a 
considerable  time  before,  such  signature 
will  not  amount  to  a  forgery,  but  other- 
wise, if  he  assume  a  name  by  which  be 
had  never  been  known  before,  for  tiie 
purposes  of  fraud. 

•  Butler  V,  Crips,  1  Salk.  130.  and 
,.  V.  Ormston,  10  Mod.  286.  Bayl. 
22.    Ante,  20. 

*  Evans  v.  Cramlmgtoo,  Carth.  5.^ 
1  Ventr.  307.  Skin.  264.  S.  C.  Smith  v. 
Kendal,  6  T.  R.  123.  Marcshingtoa  r. 
Vernon,  1  Bos.  &  Pul.  101,  note  c. 

>  Ante,  19. 

c  Dawkes  v.  Lord  de  Lorame,  3  W*U5. 
211. 

«»  Smith  ».  Kendall,  6  T.  R.  123,  4.  The 
King  V.  Box,  6  Taunt  328.  Sniallwood  t^ 
Rolle,  Sel.  Ca.  18.  Bayl.  16,  Smith  r. 
Kendall,  Executor,  &c.  6  T.  R.  123.  1  K'P- 
Rep.  231.  S.  C.  Assumpsit  for  money 
paid,  &c.  On  the  trial  the  following  note 
was  given  in  evidence:  "Three  months 


(86)  The  same  principle  has  been  recognised  m  the  United  Sutes,  Douming  v.  Batk- 
ensioes^  3  Caines'  Rep.  137.     Go$hm  2'umpike  Co.  v.  Httrtin,  9  John..Rep.  217. 

As  between  indorser  and  indorsee  a  note  not  negotiable  is,  in  MaasachusetU,  treated 
exactly  as  if  negotiable.    Jon^s  v.  Fales,  4  Mass.  llep.  245. 

If  tlie  payee  of  a  note  payable  to  himself  or  bearer  indorse  it,  he  will  be  liable  as  in- 
dorser.   JBush  V.  Mm.  of  Rtasea,  3  John.  Rep.  43a 

And  it  has  been  held  that  the  ctAtract  made  by  indorsement  extends  to  all  future  iib 
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tended  to  be  negotiable,  care  imist  be  taken  that  tfce  o]ieratiTe  words  of  lW»lyvP*f» 

transfer,  commonlj  used  in  bills,  be  inserted  therein;*  though  if  thej*****  ^  ^^ 

be  omitted  bj  mistake,'  it  seems  that  if  the  bill  was  originally  intended 

to  be  negotiable,  the  words  **  or  order ^^  may  be  inserted  at  any  time 

without  a  fresh  stamp.'    The  modes  of  making  a  bill  transferrable,  are 

by  drawing  it  either  payable  to  A.  B.  or  order^  or  to  A  B.  or  bearer^  or 

to  the  drawer's  own  order,  or  to  bearer  generally.     The  use,  operation, 

and  effect  of  each  of  these  forms  of  words.  Will  be  pointed  out  here* 

after,  in  that  part  of  the  work  which  treats  of  the  tranffer  of  bills  and 

checks. 

(11)— The  sum  for  which  the  bill  is  drawn,  should  be  clearly  ex- Hthly^Soai 
pressed  in  the  body  of  it,  and,  as  it  has  been  before  obserred,  it  may  P*y*bl€. 
be  advisable  to  write  it  in  figures  at  the  head,  and  in  words  at  length  in 
the  body  of  the  bill,  in  order  the  better  to  prevent  alteration.  •  But 
eren  in  an  indictment  for  forgery,  an  omission  in  the  body  of  the  bill 
has  been  aided  by  the  superscription.**  Care  should  be  taken  that  the 
siamp  be  appropriated  to  the  sum.  If  the  sum  in  the  superscription  of 
the  bill  be  different  from  that  in  the  body  of  it,  the  sum  mentioned  in 
the  body  will  be  taken,  prima  faciey  to  be  the  sum  payable.*  The 
sQm  must  be  fixed  and  certain,  and  not  contingent.*  When  there  has 
been  a  contract  by  a  third  person,  to  guarantee  a  bill  for  a  given  sum, 
the  bill  should  be  drawn  accordingly,  for  if  it  be  drawn  fur  a  larger  [  6T  3 
sam,  the  guarantee  will  not  be  liable  even  to  the  amount  of  the  sum  he 
fTigaged  to  secure.*  With  respect  to  foreign  bills,  there  is  no  restric- 
tion as  to  the  amount  of  the  sum  for  which  they  may  be  made  payable; 
bat  it  is  otherwise  with  regard  to  inland  bills,  and  drafts,  wnich  are 
forbidden  to  be  drawn  for  any  sum  under  twenty  shillings,  by  the  stat* 
bte  15  Creo.  3«  c.  51.  under  the  penalty  of  iS20. 

( 1 2) — It  appears,  that  in  France,  it  was  not  only  essential  to  the  valid!-  latUy,  Of 
ij  of  a  bill,  that  it  should  express  whether  or  not  value  had  been  recei-  ^  worda 
\ed,  bat  likewise  the  nature  of  the  consideration  which  constituted  thc^^^*^*^^ 
value  ;^  but  in  this  country  it  is  otherwise,  for  value  received  is  im* 
plied  in  every  bill  and  indorsement,  as  much  as  if  expressed  in  totidem 


ofter  date,  I  promise  to  pay  to  Mr.  Smith 
c/nier,  40/.,  value  received,  in  trust  for 
Mrs.  E.  Thompson,  as  witness  my  hand, 
L  A<«ken«  25lh  June,  1787."  The  de- 
^rjbnt  objected  that  this  was  not  a  pro- 
ciswry  note,  within  the  statute,  hot  being 
\  arable  either  to  order  or  bearer.  A  vcr-" 
dfct  was  taken  for  the  defendant,  with 
}^ve  for  plaintiflT  to  move  to  set  it  aside 
B:ii  enter  a  yerdlct  for  him.  Upon  mo- 
iMi  being  made  and  cause  shown,  the 
eciirt  held,  that  a  note  payable  to  B., 
without  adding  **  or  to  his  order,  or  to 
bearer,"  was  a  legal  note  within  the  act  of 
parliament  S.  P.  Burchell  v.  Slocock, 
I^nJ  Raym.  1M5.  Moore  o.  Paine,  Rep. 
Temp.  Uardw.  28S;  and  see  the  Entries, 


Ewers  v,  Benchin,  I  Lutw.  2SI,  2.    Man- 
ning D.  Gary,  id.  274.    Clift  916. 

•  Beawes,  pi.  3.  Selw.  N.  P.  30.3,  n.  16. 
Hill  V.  Lewis,  Salk.  133. 

<  Kershaw  0.  Cox,  3  Ei;p.  Rep.  246. 
KnUI  V  WUliams,  10  East,  435  437.  Cole 
V.  Parkin,  12  East,  471.     Post,  alteration. 

«  Poth.  pi.  35.  99.  Master  v.  Miller, 
4  T.  R.  323     Ante,  60. 

^  Elliot's  case,  2  Eabt  P.  C.  951.  Ante, 
60,  note. 

♦  Beawes,  pi.  193.  Mar.  2d.  ed.  138,  9. 
Elliot's  case,  2  Ea^t  P.  C.  951.    Ante,  60 

^  Smith  V,  Nightingale,  2  Stark.   376. 
Ante,  45. 
1  Phillips  9.  Astling,  2  Taunt.  206. 
»  Poth.  pi.  8.  84. 


<^r«e^,  even  where  the  notes  are  not  originally  negotiable;  and  an  action  lies  in  favour 
cf  an  indorsee  against  a  remote  indor^r.     Codwise  v.  Gleason,  3  Day's  Rep   12. 

A  bank  note  jmyable  to  W.  Pitt,  or  bearer,  is  in  effect  payable  to  the  bearer;  as  be-  ^ 
t^een  any  bona  fide  holder,  and  the  Bank,  such  holder  is  to  be  deemed  the  Bearer  to 
irbom  the  Bank  is  pHginolIy  Hable.    Builard  v.  Bell,  1  Maran'a  Rep.  252. 
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IStbiy,  OS  verbis;^  and  tbougb  there  are  tome  old  caseg*  on  th6  quj^tieo,  wbeth* 

^  words  Q|.  indebitatus  4U8uvy)sit  would  lie  on  a  bill  of  exchange)  in  which  it 
cei^  '^^  appears  there  was  a  distinction  made  between  a  bill  importing  to  have 
been  given  for  value  received,  and  one  not  containing  those  words,  and 
it  was  holden,  that  in  the  first  case  the  drawer  wad  changeable  at  com- 
mon law,  but  in  the  latter  on  the  custom  onlv;'  yet  it  is  now  settled^ 
that  there  is  no  such  distinction,  and  that  a  oill  need  not  contain  the 
above  words.^  However,  to  entitle  the  holder  of  an  inland  bill  or 
note,  for  the  payment  of  £'20,  or  upwards,  to  recover  interest  and 
damages  against  the  drawer  and  indorser,  in  default  of  acceptance,  or 
payment,  it  should  contain  the  words,  value  received.''  And  if  a  bill 
or  note  contain  those  words,  an  action  of  debt  may  be  sustuned  by  the 
payee,  against  the  maker  of  each.*  These  are  distinctions  which  render 
it  advisable  in  all  cases,  to  insert  these  words.  It  is  said  to  have  been 
decided,  that  to  aid  a  variance,  the  words  may  be  inserted  at  the  time 
of  the  trial.  ^  (88)  It  has  been  considered,  that  when  a  bill  of  exchange 
is  in  this  form,  **  Pay  to  F.  G.  B.  or  order,  je315,  value  received,'*  and 
was  subscribed  by  the  drawer,  it  may  be  alleged  in  pleading  to  be  a  bill 
of  exchange  for  value  received  by  the  drawer  from  the  payee.''  But  in  a 
[  68  ]  subsequent  case,  where  a  bill  was  drawn  by  1.  S.^  payable  to  his  own 
order,  '<  value  received,"  it  was  held  that  this  must  mean  value  recei* 
Ted  by  the  drawee,  and  it  was  alleged  in  the  declaration  to  be  for  value 
received  by  the  said  I.  S.,  it  was  at^udged  to  be  a  fatal  variance^  though 
the  plaintiif  was  permitted  to  recover  on  the  account  stated,* 

Of       the     It  may  be  proper  under  this  bead  to  take  a  concise  view  of  the  eoiu 

cmrndtra-  rideration  on  which  a  biU  oj  exchange  may  be  ongmally  foundedj  or 
Hon  iidC€t* 

euj,               «PerLordEnenhor(meh,  inGrantv.Da  "Grant  9.  Da  Costa,  8  M.  fc  S.  881. 

CosU,  8  M.  &  S.  852.   White  v.  Ledwick,  Per  Lord    EDenboroueh.    It  appears    to 

B.  R.y  H.  25  Geo.  8.    Bayl.  16,  note  b.  A  me  that  value  received  ia  capable  of  two 

declaration  on  a  biU  of  exchange  demurred  interpretationa,  but  the  more  natural  one 

to,  because  it  was  not  stated  to  h^ve  been  is,    that   the  party  who  draws  the  bill 

given  for  value  received,  but  the  cot^  said  should  inform  tne  drawee  of  a  fact  which 

ft  was  a  settled  point  that  it  was  not  neces*  he  does  not  know,  than  one  of  which  he 

aaiy,  and  gave  judgment  for  the  plaintiff,  must  be  well  aware.    The  words,  *'  vahie 

Clazton  V.  Swift,  2  Show.  496,  7.    Mack*  received,"  are  not  at  all  material,  they 

leod  o.  Snee,  Ld.  Raym.  1481.    Josceline  might  be  wholly  omitted  m  the  declara- 

t>.  Iiassere,  Fortes.  2S2.    Jenney  o.  Hearle^  tion,  and  there  are  several  caseato  that 

8  Mod.  267.    Eveskyn  o.  Merry,  1  Bam.  effect    The  meanbg  of  them  here  is,  that 

88.    Death  v.  Serwonters,  Lutw.  889.  ace.  the  drawer  informs  the  drawee   that   he 

Dawkes  9.  Lord  de  Loraine,  8  WUs.  212.  draws  upon  him  in  favour  of  the  payee, 

Banbury  v.  Lisset,  2  Stra.  1212.  semb.  conr  because  he  has   received  value  of  such 

tra.    2  61a.  Com.  468.  payee.    To  tell  him  that  he  draws  upon 

^  Hodges  0.  Steward,  Skin.  346.    Ano-  him  because  he  the  drawee  has  value  in 

nymous,  12  Mod.  845.  Us  hands,  is  to  teU  him  nothing,  therefore 

P  Beawes,    pi.    233.       Cramlington    v.  the  first  is  the  more  probable  interpreta> 

Evans,  1  ftiow.  5.  Vm.  Ab.  tit  Bills  of  tion.    And  per  Bayley,  J.  the  object  of 

Exchange,  G.  2.  inserting  the  words  "  value  received,**  is 

4  Same  cases  as  supra,  note.*  to  show  that  it  is  not  an  accommodation 

'  9  &  10  Wm.  ^.  c.  17.  8  &  4  Ann.  c.  9.  bill,  but  made  on  a  valuable  consideration 

8.  4     See  Appendix.  given  for  it  by  the  payee. 

•  Bbhop  V.  Young,  2  Bos.  &  Pul.  78.  81. 

'  Bui.  Ni  Pri.  275.  Bed  quare,  «  Highmore  «.  Primroee,  6  M.  It  S.  6S(. 

(88)  Where  the  terms  for  **  value  received"  are  inserted  ia  a  declatratkm  Oft  a  note, 
whether  they  are  material  to  be  proved,  depends  on  this  eonsideratioB,  whether  they  are 
deseriptive  of  the  note  itself  or  only  an  averment  of  the  oonsideratioQ  of  the  indorse- 
ment or  assignment  of  the  instrument  If  the  former^  and  the  words  are  not  in  the 
note,  the  variance  is  fatal;  if  the  latter,  then  as  the  proof  of  a  value  is  not  materi- 
al, the  averment  need  not  be  proved.  Wiison  v.  Codman'9  Ex.  3  Cranch*  Bep.  ldS< 
Htusell  V.  JkUly  &c..  2  John.  Rep.  50.  Saadon  v.  Johnson^  10  Johiau  Bepi  418. 
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tffhteh  may  pan»  bit  ween  the  indorser  and  indorsee,  ^e.  on  the  ^^'"^j/^^'^^^^Jj^Il 
ofit;  anii  in  making;  this  inquiry,  it  will  be  advisable  to  consider,  when  aS^Swiy'* 
tnc  validly  of  the  bill  will  be  affected  by 

Ist  The  want  of  consideration. 

2dly.  The  Wegulity  of  it. 

It  has  already  been  observed/  that  in  general,  a  contract  not  under  Want    of 
aeal,  will  be  invalid,  unless  it  be  founded  on  a  valuable  conftideration  ;*  eonndrro- 
and  that  it  is  incumbent  on.  the  plaintiflT,  to  state  such  consideration  in  '*^J!?*" 
hfs  declaration,   and  to  prove  it  on  the  trial,  before  he  can  call  on  the"^ 
defendant  for  his  defence.     But  in  the  case  of  bills  of  exchange,  or 
promissory  notes,  it  is  not  necessary  for  the  plaintiff  to  state  any  con- 
sideration in  his  declaration,   or  to  prove  it  in  the  first  instance  on  the 
trial  $*  unless  where  he  brinie^s  an  action  as  bearer  of  a  bill  transferrable 
by  delivery,  and  then  only  under  suspicious  circumstances,  as  where  it 
has  been  made  under  duress,  or  lost,  and  the  holder  cannot  give  a  rea- 
sonable account  how  he  came  by  it,  and  has  had  due  notice  before  the 
trial  of  the  action,  to  prove  the  consideration  which  he  pave  for  the  in- 
ttniment.^(89)  And  wnenever  the  holder  has  given  full  value  for  the  bill, 


f  Ante,  ft,  10. 

*As  to  ihe  diflimetioii  between  gw>d 
§nd '  tmhuMe  conmderatioDs,  see  2  Bit. 
Cem.  444.  291 

•  Crawley  •.  Crowiher,  2  Freem.  ?57. 
Per  Lord  Chaacellor.  It  .is  now  held, 
«nd  the  practice  is  so,  that  if  a  man  eives 
a  oote  for  money,  payable  on  demand,  be 
need  not  prove  any  consideration  ;  and  Me 
Trials  per  Pais,  SOt.  Meredith  v.  S^ort, 
1  8alk..25.  Z  I-d.  Haym.  7^.  S.  C.  2  Bla. 
Com.  446     Selw.  N.  P.  4th  edit.  S04. 

^  Ikmcaa  V.  Scott,  I  Campb.  Hep  100. 
lodoraee  against  the  drawer  of  a  bill.  It 
appeared  that  the  defendant  gave  the  bill 
while  ander  duress  abroad,  and  imder  a 
threat  of  personal  violence  and  confisca- 
tion of  his  pityperty,  and  ^t  it  was  ^en 
without  conpideradon.  Lord  Gllenbo- 
rouirfa  heldi  that  &e  defendant,  not  bay- 
ii^r  been  a  free  agent  when  he  drew  the 
bill,  it  was  incumbent  on  the  plaintifTto 
give  some  evidence  of  consideration,  and 
no  sQch  evidence  being  given,  the  plaintiff 
was  nonaaited. 

Grant  0.  Vaoghaa,  3  Burr.  1516.  1527. 
This  waa  an  action  on  a  note  payable  to 
bearer»  which  had  been  lost,  and  came  to 
phiatiff^  hands  for  a  valuable  considera- 


tion. Lord  Mansfield  said,  it  is  but  just 
and  reasonable,  that  if  the  bearer  brings 
the  action,  he  ought  to  entitle  himself  to 
it  on  a  valuable  consideration,  and  strictly 
to  prove  his  coming  by  it  hmiA  fid^:  «ld 
see  Hinton's  case,  2  Show.  2<)5. 

King  o.  Milson,  2  Campb.  Bep.  5.  Pear 
Lord  Ellenborough.  It  would  greatly  im< 
pair  (he  credit  and  impede  the  circulation 
of  negotiable  instruments,  if  persons 
holding  them  could,  without  strong  evi- 
dence of  fraud,  be  compelled,  by  any 
prior  holder,  to  disclose  the  manner  in 
which  they  received  them  See  also  Sir 
John  Lawson  o.  Weston,  4  Esp.  N.  P.  C. 
66.  Bees  o.  Marquess  of  Headfoity  2 
Campb.  Bep.  574  S.  P. 

Pattiaon  v.  Hardacre,  4  Taunt  114,  ih 
which  it  was  decided,  that  where  a  bill 
l-ad  been  lost,  or  fraudulently  or.  feloni- 
ously obtained  from  the  defendant,  the 
holder,  who  sued,  must  prove  that  he 
came  to  the  bill  upon  good  Consideration, 
but  that  the  defendant  would  not  'be  per- 
mitted to  object  to  the  want  of  such 
proof,  unless  he  had  given  the  plabtiff 
reasonable  previous  notice,  that  the  plain- 
tiff might  come  to  trial  prepared  to  provo 
his  consideration. 


(8d)  Tlie  doctrine,  Aat  where  a  bill  has  been  lost,  or  frandnletdy,  or  fehmloosly  ob- 
tuned  from  the  defendant,  the  holder  who  snes,  must  prove  that  he  came  to  the  bill  upon 
a  good  eoftsideration,  seems  entirely  settled  in  England;  but  m  a  recent  case  h  has  recei- 
ved a  vary  material  qnalification,  vi»  that  the  defendant  will  not  be  permitted  to  object 
to  the  want  oi  sodi  proof,  unless  he  has  given  the  plaintiff  reasonable  previous  notice  of 
the  defence,  so  that  the  plaintiff  may  come  to  trial  prepared  to  prove  6ie  consideration 
grren  by  faim  for  the  bill.    Pattergon  v.  Har^aere^  4  Taunt.  Bep.  114. 

And  ^  genoral  principles  npoo  this  imbject  seem  as  fully  admitted  In  the  United 
Chates.  tt  seems,  indeed,  at  one  tifli^  to  have  bieen  doabted,  whether  the  want  of  eonrt- 
deittiOQCOiaHbeietiipeveft  n«ii«ctkmbetw«eatbo(Nrl|^p«ftleBto«iiote;aDdR 
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^^    <^  before  it  was  due,  the  defendant  will  not  be  at  liberty  to  show  that  he 
^^nW^^^^  received  none,  although  the  plaintiff' knew  that  circumstance  at  the; 
materia).     ^^^  be  became  the  holder,  unless  he  also  knew  that  the  party,  from  I 

'  whom  he  received  it,  was  acting  fraudulently. «  | 

I 

«  Collins  V.  Martio,  1  Bos.  &  Paul.  651.  defendant    If  it  can  be  provod  that  the: 

Per  Eyre,  C.  J.    No  evidence  of  want  of  holder  cave  no  value  for  the  bill,  then 

conaideration,  or    other    ground,    to   im-  indeed   he    is  in    priyity  with   the   firf»t| 

peach  the  apparent  value   received,  was  holder,  and  will  be  affected  by  every  thing  I 

ever  admitted  in  a  case  between  an  ac-  which  would  affect  such  first  holder.    Thisii 

ceptor    er   drawer,    and  a  third    person  all  proceeds  upon    the  argumatitan    ad 

holding  the  bill  for  value,  and  the  rule  kommtirty  it  is  saying  you  have  the  title, 

is  so  strict  that  it  will  be  presumed  that  but  you  shall  not  be  heard  in  a  court  ot: 

he  does  hold  for  value  until  the  contraiy  justice,  to  enforce  it  against  good  faith  i 

appear ;  the  omu  jfurobandi  liee   on    the  and  conscience.    For  the  purpose  of  ren- 1 


was  then  said,  that  all  the  cases  cited  were  cases  in  which  there  was,  not  a  tocmt,  but  a  j 
failure  of  consideration.  Lmmg9tan  v.  HaHie,  2  Canies'  Rep.  246.  and  see  also  the 
opinion  of  LMngstony  J.  in  Btucer  v.  JLmoldy  3  Caines'  Rep.  279.  But  it  is  now  held 
that  there  is  no  difference  in  this  respect  between  a  want  and  a  failure  of  consideration  ; 
and  that  each  may  be  set  up  as  a  defence  not  only  between  the  original  parties,  but  alsio 
aeaihst  a  holder  claiming  by  indorsement  after  the  not^  has  become  due,  or  taking  it  with 
a  Mnowledge  of  fraud  or  other  equitable  circumstancea,  entitling  the  maker  to  avail  him* 
self  of  the  defence.  Pear$on  v.  Pearson,  7  John.  Rep.  26.  Stin-e  v.  Wadley,  3  John. 
Rep.  124.  Ten  Eyek  v.  Vanderpool,  8  John.  Rep.  120.  Denniston  v.  Bacon,  10  John. 
Rep.  196.  Wbodhull  v.  Holmes,.  10  John.  Rep.  231.  Frisbee  v.  Hoffhagle^  11  John. 
Rep.  60.  Thatcher  v.  Dmsmore,  5  Mass.  Rep.  29d.  Warner  v.  Lynch,  5  John.  Rep. 
239.  Bacon  v.  Arnold^  8  Gaines'  Rep.  279.  TappQn  v.  Von  Wagenen,  3  John.  Rep. 
465.  Bayley  v.  t^er,  6  Mass.  Rep.  451.  And  the  want  of  consideration  may  in  like 
manner  be  set  up  in  an  action  by  a  second  indorsee  against  his  immediate  indorser.  Hier- 
riekv.  Carman,  10  John.  Rep.  224.  But  that  a  note  was  made  for  the  accommodation  of 
the  maker,  and  wi^ut  consideration,  is  no  defence  in  an  action  by  a  bona  fide  holder 
for  a  valuable  consideration  against  an  indorser,  although  he  had  knowledge  of  the  fact 
at  the  time  he  took  the  bill.  Brown  v,  Mott,  7  John.  Rep.  361.  Nor  if  the  action  were 
against  an  acceptor  for  the  accommodation  of  the  drawer,  would  the  like  defence  avail 
— ^Ibid;  nor,  as  it  should  seem,  even  if  the  holder  took  the  bill  after  it  was  due.  Ibid. 
But  if  the  indorser  of  a  promissory  note  prove  that  it  was  put  into  circulation  fraudu- 
lently, he  may  call  upon  the  holder  to  show  what  he  gave  for  it,  and  how  it  came  into  hi:« 
hands.  And  the  indoiaer  is  entitled  to  give  such  proof,  in  order  to  require  such  escplana- 
tion  from  the  holder.  Hobne  v.  Karsper,  5  Bin.  Rep.  469!  See  also  Ball  v.  Jliien,  15 
Mass.  438.  See  also  Braman  v.  Hess,  13  John.  Rep.  52,  and  Olmstead  v.  Stewart^  13 
John.  Rep.  238. 

For  further  cases  as  to  the  effect  of  the  indorsement  of  a  bill  after  it  becomes  dne^ 
see  ^e  notes  to  Chap.  IV.-- 4ee  iii  p.  160,  et  seq. 

A  promissory  note  whereby  A.  "  as  administrator  of  P.  K  deceased,  promised  to 
pay'*  the  plaintiff  a  certain  sum,  '*  for  value  received  by  J.  B.  and  heirs,  on  demand, 
with  lawful  interest  until  paid,'*  has,  on  demurrer  to  the  declaration,  been  held  void  for 
want  of  a  sufficient  consideration.  Ten  Eyek  v.  Vanderpool,  8  John.  Rep.  120.  And 
a  note  made  in  aid  of  a  fund  for  the  support  of  a  minister  of  a  parish  has  also  been  ad* 
judged  void  for  want  of  consideration.     Ronielle  v.  Cowden,  9  Mass.  Rep.  254. 

T%e  consideration  of  a  promissory  note,  may  be  inquired  into  as  between  the  original 
parties,  and  if  these  is  no  consideration  for  the  promise,  it  is  nudum  pactum  and  cannot 
be  enforced  by  an  action.     Schoonmaker  v.  Rose,  17  Johns.  301. 

When  a  promissory  note  is  assigned  for  a  valuable  consideration,  and  in  the  course 
of  buainesB,  the  assignee  cannot  be  affected  by  any  transactions  between  the  assignor  adH 
the  parties  to  such  note,  to  which  the  assignee  is  not  privy,  and  evidence  to  that 
effect  is  not  relevant  But  such  evidence  is  relevant  if  it  sliows  that  the  asaienee  wasji 
a  trustee  or  had  notice  of  the  transactions,  or  did  not  receive  the  note  in  the  t»ual 
course  of  business.     Harrisbvrgh  Bank  v.  Meyer,  6  Serg.  &  Rawie,  537. 

It  has  been  lately  decided  in  Pennsylvania,  that  although  by  an  act  of  assembly  passed 
in  the  year  1715,  the  indorsee  of  a  promissory  note'  is  to  recover  ''  the  money  men- 
tioned in  such  note,  or  so  much  thereof  as- shall  appear  to  be  due  at  tlie  time  of  assign- 
ment ;"  yet  if  the  note  be  expressly  made  payable,  '*  without  defalcation**  and  be  tran?«. 
ferred  to  an  indorsee  for  a  valuable  consideration  and  in  the  course  of  business,  the  nia.. 
ker  cannot  set  up  failure  of  coiUHderatioft»  in  a  suit  by  the  indonee.  Lewis  v.  Utedcr^ 
B  Serg.  ft  Eawle^  193. 


'  THiSB  PAB70  AJBfD  PABTIOOLAlt  RaQOSmBS. 


70 


And  thotieh  when  a  biU  of  exchange  has  been  given  for  a  particular  ^^''K .  ^ 
purpose,  anathat  be  known  to  the  party  taking  it,  then  he  cannot  ^VV}j  ^^  vrh^ 
jt  to  a  different  purpose  $  where  a  bill  is  given  under  no  such  restric  ouiterial. 
tion,'  but  merelj  for  die  accommodation  of  the  dra\ver  or  payee,  and 
^nt  into  the  world,  it  is  no  answer  to  an  action  brought  on  such  bill. 
Chat  the  defendant  accepted  it  for  the  accommodation  of  the  drawer, 
and  that  that  fact  was  known  to  the  holder  $  and  in  such  case  the  latter, 
if  he  gave  a  bona  fide  consideration  for  it,  is  entitled  to  recover,  the 
amount,  though  he  had  full  knowledge  of  the  transaction.'    Though 
where  he  has  once  returned  the  bill  as  useless,  it  has  been  held,  that 
he  cannot,  by  afterwards  obtaining  possession  of  it,  ac(j[uire  a  right  of 
action  against  the  acceptor.«(]) 

Between  the  drawer  and  the  acceptor,  the  drawer  and  the  pavee  and 
hii  agent,  and  the  indorsee  and  his  immediate  indorser,  fraud,  or  the 
total  want  of  conuderation,  may  be  questioned.'    And  though  we  have 


dering  bills  of  ezchan^  Mgotiable,  the 
Ti^bt  of  property  in  them  passes  with  tbe 
bilb.  Every  holder,  with  the  bills,  ukes 
tbe  propertj,  and  his  title  is  stamped 
t^oa  the  bUb  themselves.  The  property 
aad  the  posseastoo  are  inseparable.  This 
was  necessary  to  make  them  negotiable, 
and  ra  this  respect  they  differ  essentially 
&om  goods,  in  which  the  property  and 
poMesaiott  may  be  in  different  persons. 

Morris  9.  Lee,  K.  B.,  Hi).  26  Geo.  •. 
In  an  action  by  the  indorsee  against  tlie 
maker  of  a  note  thirteen  years  old,  the  de- 
fendant obtained  a  rule  lun,  to  set  aside 
a  judgment  by  default,  on  an  afl^avit 
by  a  third  person,  that  he  believed  the 
defendant  was  swindled  out  of  the  note; 
aa  affidavit  was  made  on  the  other  side, 
tilnt  tbe  plaintiff  took  the  note  bonAfide^ 
sad  gave  a  valuable  consideration  for  it, 
and  tbe  court  held,  that  however  io^ 
pr&V^erly  it  m^ht  have  been  obtained,  a 
third  person  who  took  it  fairly,  and  eave 
a  consideration  for  it,  was  entitled  to 
recover,  and  discharged  the  rule ;  see 
thin  case  cited  in  Anon3rmous,  1  Com. 
Rep.  43 ;  and  BayL  23S. 

Ilaly  «L  Lane,  2  Atk.  182.  "  Where 
'there  is  a  negotiable  note,  and  it  comes 
into  the  ban^  of  ft  third  or  fourth  in- 
dorsee, Ihuiagh  some  of  the  former  in- 
dorsees mig^  not  pay. a  valuable  consi- 
deratios,  yet  if  the  last  indorsee  ^ve 
BKmey  for  it,  it  is  a  good  note  as  to  him, 
ualcsa  there  should  be  some  fraud  or 
equity  ^ainat  lum  appearing  in  the  case.** 

9»t  VMO  per  BuUer,  J.  in  Lickbarrow 
9.  Mason,  2  T.  R.  71.  Poth.  pL  118. 121. 
8dw.  N.  P.  4th  edit.  804.    . 

*  Per  Lord  Eldon,  in  Smith  o.  Knox, 


3  Esp.  Bep.  47;  and  aee  Charles  «.  Mars- 
den,  1  Tiunt  224  ;  and  Popptewell  e. 
Wikon,  1  Stra.  264. 

•  Cartwright  tr.  Williams,  2  Stark.  840  ; 
and  see  Jones  o.  HUbert,  2  Stark.  804. 

'  Jefferies  9.  Austen,  8tra.  647.  In  as 
action  by  the  payee  of  a  note  against  the 
maker,  £yre,  C.  J.,  allowed  t£  dtfend- 
ant  to  prove  tliat  it  was  given  aa  a  re- 
ward, in  case  the  plaintiff  procured  the 
defendant  to  be  restored  to  an  office, 
end  the  defendant  was  not  restored,  and 
on  this  proof  the  defendant  Jiad  a  ver- 
dict 

Solomon  v.  Turner,  Bait  I  Stark.  61. 
If  a  promissory  note  be  given  as  the 
stipulated  price  of  a  picture,  the  maker 
cannot  give  the  inadequacy  of  the  consi- 
deration in  evidence,  with  a  view  to  di- 
minish the  damages,  but  may  prove  such 
circumstance  as  indicatory  of  fraud,  in 
order  to  defeat  tbe  contract  altogether;, 
and  see  Ledger  e.  Ewer,  Peake,  216* 
Fleming  v,  Simpson,  1  Campb.  40. 

Richmond  v.  Heapy,  I  Stark.  202.  If 
one  of  three  partners  undertake  to  pro* 
vide  for  a  bill  of  exchange  drawn  by  the 
firm,  upon  and  accepted  by  the  defend- 
ant, the  latter  may,  in  an  action  et  the 
suit  of  the  three  partners,  give  in  evi- 
dence such  undertaking  as  a  defence  Co 
the  action. 

Jacksonv.  Warwick,  7  T.R.  121.  The 
defendant's  son  waa  apprenticed  by  in- 
denture to  the  plaintiff,  and  the  defend- 
ant gave  the  plaintiff  a  note  for  10/.  as 
an  apprentice  fee ;  but  tUa  premium  was 
not  mentioned  in  the  indentares,  ntir 
were  they  stamped  pursuant  to  8  Anal 
e.  9.  -The  son  remained  part  of  his  time 


'  (1)  Where  Jt  made  a  note  payable  to  the  defendant  or  order,  which  was  indorsed  by 
^  defendant  for  the  purpose  of  being  diacounted  at  bank,  for  the  accommodation  of  j1, 
who,  on  Its  being  reraeed  at  the  bank,  ne«>tiated  it  to  a  third  persoi^ftt  a  discount  with  e 
knowledge  of  &  circumstances,  it  wis  heki  that  this  did  not  amount  tp  a  fraud,  which 
could  'meet  tbe  rifbcs  of  tiie  bolder  i^ainsttbe  parties  to  it  Powells.  1Vaters,l7 
Jone  1T8* 
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^'^IJ^^^^sccn  that  a  parol  a^creemeht  to  renew  a  brtl,  aflfiwls  no  defence  to  an  ac- 
Hon,  when  ****^  »*  J^^  '^  *  ^'^'  ^**  check  be  pivcn  on  a  verbal  condition,  which  the 
material,     drawer  finds  is  to  be  broken  or  eluded,  he  has  a  right  to  stop  the  pay- 
ment, and  may  defend  an  action  thereon*^ 

C  ^^  J  In  those  cases  also  in  which  a  defendant  would  be  at  liberty  to  insist 
upon  a  total  want  of  consideration,  he  may  show  that  the  consideration 
does  not  extend  to  all  the  money  payable  by  the  bill  or  note,  and  the 
plaintiff  shall  only  recover  for  the  residue  $*  and  therefore  an  acceptor 
of  a  bill  may,  in  defence  to  an  action  against  him  by  the  payee,  ahow 
that  he  accepted  it  for  value  as  to  a  part,  and  ^s  an  accommodation  to 
the  plaintiff  as  ta  the  resf^ 

But  the  money  as  to  which  the  consideration  fitilst  must  be  of  a 
gpecifie  Kqiiidafea  amount ;  for,  where  a  partial  failure  of  consideration 
arises  from  unliquidated  damac^es,  sustained*  by  the  breach  of  a  subsist- 
ing contract,  the  performance  of  which  was  the  consideration  of  the  bill 
or  note,  such  breach  of  contract  cannot  be  investigated  in  an  action  on 
the  bill  or  notej  but  the  plaintiff  will  be  entitled  to  a  verdict  for  the 


and  then  abMonded.  In  an  action  oa 
Ae  note,  and  the  failure  of  consideration 
(die  apprentieeahip)  beinr  relied  on  as  a 
defence,  it  was  contended  that  tfie  avoid- 
iiw  tiie  indentures  could  not  collaterally 
ajfect  tiie  note,  and  that  at  all  events 
liie  consideration  had  not  wholly  failed, 
faiasmttch  as  the  plaintiff  had  maintained 
the  apprentice  durinfi^  his  stay.  Law- 
rence, J.  lu>wever,  thoug:ht  that  the  con- 
tnderation  was  entire,  and  had  wholly 
failed;  he  allowed  a  verdict  to  be  taken 
for  the  plaintiff,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit  Tiie 
court  concurred  in  opinion  with  Law- 
rence, J.  and  directed  a  nonsuit  to  be 
entered;  see  Grant  9.  Wekfaman,  16  East, 
207.  ♦ 

$  Ante,  47,  8. 

*  Wifnholt  e.  Spitter,  8  Campb.  8TS. 

*Bay1.  284,  5.  Barber  v.  Backhouse, 
Peake,  61.  In  an  action  on  a  bill  of  ex- 
change by  the  payee,  the  defendant  paid 
part  of  the  money  into  court,  and  it  ap- 
peared upon  the  Uial,  that  there  was  no 
consideration  for  the  other  part;  Law, 
howeTcr,  urged  diat  the  payment  of  the 
money  into  court  admitted  the  bill  was 
good  for  part,  and  if  it  was  ^rood  for  part 
ft  was  good  m  toto;  but  Lord  Kenyon  de- 
clared nimself  cleiA^y  of  a  cont'ary  opin- 
ion, upon  which  the  jury  found  for  the  de- 
fendant, and  this  case  being  afterwards 
mentioned  by  Lord  Kenyon  in  the  course 
of  argument,  Law  said  he  was  perfectly 
satisfied  with  the  decision. 

Ledeer  v.  Ewer,  Peake,  216.  In  an 
action  by  the  payee  of  a  bfl!  against  the 
acceptor,  th«  eooaideration   appeared  to 


be,  that  iS»  plaintiff  had  taken  the  de- 
fendant into  partnership ;  but  on  the  de- 
fendant's friend's  adTice  he  broke  off  the 
connexion ;  there  was  evidence  of  fraud 
on  the  plaintiff's  part  in  drawing  the  de- 
fendant into  the  engagement,  wliich  Lord 
Kenyon  left  to  the  jury ;  but  he  told 
them,  if  diey  were  against  the  defendant 
on  the  evidence  of  fraud,  they  should 
take  into  consideration  the  damages  the 
plaintiff  had  really  sustained  by  the  non- 
performance of  me  contract,  and  were 
not  obliged  to  find  the  whole  amount  of 
the  bill.  The  juiy,  however,  found  for 
tfie  defendant 

Wiffen  V.  Roberts,  1  Esp.  Hep.  26!. 
This  was  an  action  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange  accepted 
by  one  Tstes.  The  defence  set  up  wan, 
that  the  bill  .was  an  accommodation  one, 
and  that  the  defendant*  had  not  psid  full 
Talne  for  it  Lord  Kenyon  said,  that 
where  a  bill  of  exchange  is  given  for 
money  really  due  from  the  dmwifte  to  the 
drawer,  or  is  drawn  in  the  regular  cour«c 
of  business,  in  such  case  the  indorsee, 
tUough  he  has  not  given  the  indorser  the 
full  amount  of  the  bill,  yet  may  recover 
the  whole,  and  be  holder  of  the  overplus 
above  the  sum  really  paid  to  the  usie  of 
the  mdorser  ;  but  where  the  bill  is  an  ac- 
commodation one,  and  that  known  to  the 
indorsee,  and  he  pays  but  part  of  the 
amount,  in  such  case  he  can  only  recover 
the  sum  he  h(|  actually  paid  on  the  bill. 
The  plaintiff  was  nonsuited  on  another 
ground.(98) 

k  DuneU  v.  Williams,  2  Stark.  166. 


(83)  IVtaiaaf  Wmmv.Mobiri$ 

T.  vVo/f ,  7  Joha.  Be^p.  86L 


nMuMf  tnmpamiik  u  hivia  Jbraunt 
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whole  &moiitit  of  the  biU^  leaving  the  defendant  to  his  cross  action  f  Wasa     of 
and  where  a  promiasor j  note  was  given  as  a  part  of  the  consideration  ^?^^^^ 
of  an  indenture  of  apprenticeship  for  less  than  seven  years^  bj  being  an*  j^erUl.^^ 
tedated,  and  the  apprentice  was  discharged  by  a  magistrate  after  two  r    72     "] 
jears,  on  accouDt  of  tiie  master  havine  enticed  him  to  commit  felony,  it 
was  held  that  these  circumstances  did  not  enable  the  maker  of  the  note 
to  resist  payment  of  any  part  of  the  money  payable,  particularly  as  the 
apprentice  fee  was  to  nave  been  paid  in  the  orst  instance,  and  it  was 
only  in  ease  of  the  defendant^  that  the  noA  was  taken  for  part  of  it, 
paji^ble  at  a  distant  day. « 

Where,^  however,  such  contract  has  been  rescinded  in  toio  when 
entire,  or  in  part  when  it  may  be  divided,  it  will  be  competent  to  the 
defendant,  in  an  action  on  the  biU  or  note,  brought  by  the  one*  contract- 
iag  partj  against  the  other,  to  nrove  that  the  contract  has  been  thus 
wboliy  or  partly  rescinded,'  anu  thus  prove  a  total  or  partial  failure  of 
consideration." 

It  dees  not  appear  to  have  been  decided,  whether  a  promisswy  note 
or  check,  given  by  the  maker  to  the  payee  as  a  ^//,  and  without  con- 
can  be  enforced  between  •  these  parties.^    In  the  case  of 

proved  of  the  directkm  of  t!ie  CIvef  Jus- 
tice. And  see  Sermon  v.  Turner,  1 
Bark.  57. 

Tje  V,  Gy^jnnet  2  Campb.  846.  Hib 
was  an  actioa  on  a  bill  of  exchange  bj 
the  drawer  against  the  acceptor,  and  the 
same  point  arose  as  in  the  last  case,  with 
the  exception  that  no  money  was  paid 
into  court,  Lord  Ellenborough  said  he 
should  adhere  to  the  judgment  of  the 
court  in  Morgan  v  Richardson,  "vide  last 
ease. 

"  Orant  0.  Welchman,  16  £ast,  207. 

■Bar].  tSS,  Lewis  tr.  Cosgrave,  S 
Taont  2..^Kbis  was  an  action  on  a  bank- 
er's check  drawn  bj  the  defendant,  and 
fiven  to  the  plaintiff  for  the  price  of  a 
orse,  sold  by  the  plaintiff  to  the  defen- 
dant, and  warranted  sound  ;  the  horse  was 
in  fact  unsound,  and  that  was  relied  on 
as  a  defence.  The  defendant  proved  that 
he  had  sent  back  the  horse,  but  the  plain- 
6ff  refused  to  take  it :  he  however  sent 
it  again,  and  left  it  m  tlie  plaintiff's 
stable  without  his  knowledge,  fleath,  J. 
told  the  jury,  that  as  the  plaintiff  had 
refused  to  receive  back  the  horse,  the 
contract  for  the  sale  was  not  rescinded, 
and  that  the  defendant  was  therefore 
,  bound  to  pay  the  check  and  bad  his  re- 
medy  by  action,  for  the  deceit  Tliey 
found  a  verdict  for  the  plaintiff ;  but  on  a 
rule  nisi  for  a  new  tjial,  and  dause  shovni, 
the  court,  on  the  ground  of  there  being 
clear  evidence  of  fraud,  made  the  rule  ab- 
solute. See  Weston  0.  Downes,  Dougl. 
23.  Power  v.  Wells,  Cowp.  818.  Towers 
o.  Barrett,  1  T.  K.  183. 

^The  general  opinio^  appears  to  be 
that  sttch  a  bill  or  note  cannot  be  en- 
forced.   In  Kash  t.  Brown^  Sittm^  st 


1  Bay!  *236,  7.  Moggeridse  v.  Jones, 
U  East,  4S6.  3  Campb.  38.  &  C.  Drawer 
a»aiztst  the  acceptor  of  a  bill.  The  plain* 
tm  agreed  to  let  a  house  to  the  defendant 
kit  twenty-one  years,  and  in  considera- 
tion of  SOOA,  to  be  paid  by  three  bills  to 
be  drawn  by  the  plaintiff,  and  accepted 
by  the  defendant,  "greed  to  execute  a 
lease  for  that  term.  The  bin  in  question, 
and  cwo  others,  were  drawn  and  accept- 
ed accordingly,  and  the  defendant  waJ 
immediately  let  into  possession;  but  the 
plaintiff  refused  to  execute  the  lease.  *  It 
\vas  urged  therefore,  that  the  coasidera- 
tioQ  had  failed.  But  Lord  Ellenborough, 
asd  aiterwanis  the  court,  on  a  motion  for 
a  new  trial  held,  that  this  was  no  defence 
to  the  action ;  that  the  defendant  was 
hound  to  pay  the  bills,  and  might  have 
fab  remedy  On  the  agreement  for  non-ex- 
ecution of  the  lease.  Fide  Broom  v.  Da- 
viti,  cited  7  flast's  Rep.  400.  And  Basten 
9.  Butter,  7  East's  Rep.  479,  and  the  cases 
therein  cited. 

Morgan  e.  Richardson,  1  Campb.  100. 
To  an  action  by  the  drawer  against  the 
acceptor  of  a  bill  drawn  payable  to  the 
drawer's  order,  the  defence  was,  that  the 
bill  had  been  accepted  for  the  price  of 
f^ne  hams,  and  that  they  had  proved  so 
M  as  to  be  almost  unmarketable.  The 
nan  for  which  they  were  actually  sold  was 
paid  iato  court  Lord  Ellenborough  held, 
that  tius  partial  failure  of  consideration 
was  no  defence  tp  this  action ;  but  that 
the  defendant  must  take  his  remedy  by 
action.  See  also  7  East,  482,  note  a. 
3  Smith's  Rep.  487,  notes,  &  P.  Fleming 
9.  Simpeon,  1  Gampb.  40.  From  l^e  9* 
Gwynoe,  2  Campb.  346,  it  appears  that 
this  case  was  afterwards  brought  before 
the  Kin^s   Bench  t   and   the   court  ap* 
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Want  of  Tatt  ▼•  Hilberi^v  it  was  held,  that  an  absolute  gift  to  take  effect  imme- 
eonndera-  ^iately,  cannot  be  considered  as  donatio  mortU  causa;  therefore  such 
m^eri^^S^^^  of  a  common  c}\eck  on  a  banker  payable  to  bearer,  and  of  the 
parties'  own  promissory  note,  was  not  donatio  mortis  causa,  or  an  ap- 
pointment or  disposition  in  nature  of  it;  and  was  not  capable  of  any 
greater  eifect  in  equity  than  at  law;  it  was  therefore  ordered,  that  the 
bill,  as  to  the  check,  should  be  dismissed  without  prejudice  to  any  ac- 
tion ;  and  as  to  the  note,  it  being  doubted  whether  an  action  would  lie 
against  the  executor  for  want  of  consideration,  the  court  offered  to 
retain  the  bill, 'if  an  account  was  necessary.  In  the  same  case  it  was 
also  decided,  that  where  a  banker's  check  is  given,  and  is  paid  away  for 
taluable  consideration,  or  to  a  creditor,  the  executor  is  liable^  and  if 
the  person  to  whom  it  is  given  receives  it,  before  the  banker  has  notice 
of  the  death  of  the  drawer,  it  cannot  be  recalled.  If  a  bill,  &c.  have 
been  fraudulently  obtained,  a  court  of  equity  will  relieve,  and  detain  the 
bill.q(l)  ^. 

[    74    3     Whenever  the  defendant  is  at  liberty  to  insist  on  the  want  of  consi- 
jniegaHiy  deration  as  a  defence,  he  may  also  insist  that  the  consideration,  or  a  part 

oi  consider-  " 

it  vitiates.    ^^^'t'l^i^B^^^*  l^nn*  1817»  a  bill  of  ex-  vered  upon,  and  4]]at»  as  the  testA^tor  wis 

change  was  accepted  by  the  defendant  as  not  bound »  the  executor  was  not    The 

a  present  to  the  payee,  who  indorsed  it  to  court  held,  that  the  instrument  being  in 

the  plaintiff  for  a  small  sum  advanced  to  writing,  and  attested  by  witnesses,  the  ob* 

him.    And  Lord  Blilenborough  held,  that  jection  of  mMhimj>a<;<fiifidid  not  lie,  and 

the  plaintiff  was  only  entitl^  to  recover  ordered  the  postea  to  the  plaintiff.    This 
so  much  as  he  had  actually  advanced  on 
the  bill.    Formerly,  such 


a  bill  or  note 
seems  to  have  been  considered  to  be  avaiU 
able.  WilUamaon  and  Ux  v.  Losh,  Exe» 
eutor,  MS.  Ashurst,  J.  Paper  Books,  19th 
vol,  54.  Mich.  Term^  16  Geo.  3.  cited  7  T. 
R.  351.  This  was  an  action  of  assumpsit 
against  the  defendant,  as  executor  of  John 
Loah,  deceased,  upon  the  following  pro- 
missory note:  <*  I,  John  Losh,  for  the 
love  and  affection  that  I  have  for  Jane 
Tiffin,  my  wife's  sister's  daughter,  do  pro- 
mise that  my  executors,  administrators,  or 
asfiogns,  riiall  pay  to  her  the  sum  of  100/. 
of  money,  one  year  after  my  decease,  and 
a  caldron,  and  a  clock,  a  wainscot  chest, 
•nd  a  bed  and  bed-clothes,  seven  pudder 
dishes:  as  witness  my  hand,  this  16th  day 
of  February,  1763.  Witnessed  by  us,  A. 
B.,  C.  D."  Jane  Tiffin  afterwards  intei^ 
married  with  the  plaintiff.  Upon  the  trial, 
a  verdict  was  found  for  the  plaintiff,  and  a 
case  reserved.  The  defendant  admitted  he 
bad  proved  the  will,  and  had  assets  suffi- 
cient to  cover  the  damages,  but  contended 
that  there  was  no  consideration  in  point  of 
law,  and  that  the  note  could  not  be  reco- 


case  was  afterwards  observed  upon  by 
Lord  Chief  Baron  Skynner,  in  delivering 
the  opinion  of  the  Judges  m  Rann  o. 
Hughes,  7T.  R.  851,  when  he  intimated, 
that,  so  far  as  this  case  went  on  the  doc- 
trine of  nudum  pactum,  it  was  erroneous. 

Seton  0.  Seton,  2  Bro.  Ch.  Ca.  610.  The 
mother  of  the  plaintiff  made  a  promissory 
note  Ifor  9,500/.  and  delivered  it  to  a 
trustee,  as  a  provision  for  a  child,  of  which 
she  was  then  presnant;  she  afterwards  filed 
her  bill  to  have  the  note  delivered  up;  the 
child,  who  was  then  bom,  together  with 
the  trustee,  filed  their  cross  bill,  to  have  the 
agreement  entered  into  by  the  note  carried 
into  execution.  Upon  general  demurrer  to 
the  bill  for  want  of  equity,  the  court  held  it 
was  not  sufficientiy  nudum  paetum^  to  al- 
low the  d^emurrer. 

A  moral,  or  even  an  honourable  obliga- 
tion, would  be  sufficient  to  give  effect  to 
a  note.  Lee  v.  Moggeridge,  6  Taunt  36. 
Gibb  V.  Merrill,  3  'Aunt  811. 

p  Tate  V.  Hilbert,  2Ves.  jun.  111.  4  Bro. 
Ch.  Rep.  by  Belt  286.  S.  C. 

4  T&e  Bishc^  of  Wipchestar  9.  Foumicr, 
2  Ves.  sen.  445.  etpost. 


(1)  If  an  order  not  amounting  to  a  bill  of  exchange  is  accepted  by  the  drawee^  without 
consideration,  he  is  not  bound,  it  being  nudumpaStum,  SUanaon  v.  Mank»t  I  Cowen» 
692. 

In  an  action  brought  by  the  assignee  in  the  name  of  the  payee  of  a  note  not  negotiable 
against  the  maker,  it  is  competent  for  the  defendant  to  give  in  evidence  that  the  assign- 
ment was  made  without  consideration,  and  that  he  had  paid  the  amount  to  the  payee,  al- 
fhough  he  had  notiftc  of  Ihe  asa^gnnut  prvviow  to  the  payacat  Shaming  ▼.  Hoywardf 
%  Crfoca.  96C 
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tiiereof,  was  iUegtd.*    A  contract  is  always  legal,  if  it  be  not  repng-   ItUgaliiy 
nmt  to  the  revealed  Law  of  God^  to  the  general  policy  of  the  Common  ^^^^^^^^^^ 
LaWj  or  to  some  Legislative  Provision.    The  principles  on  which  iHe-jtvitiuefc'* 
galitj  in  a  contract  vitiates  it,  are  pointed  out  m  Ligktfoot  v.  Tenant.^ 
Ilkgat  eomiderations  have  been  considered  as  distinguishable  into  three 
heads — 1.  The  doins  an  act  malum  in  se^   or  mcuum  prohibitum.-^ 
My.  The  omisnon  0?  the'  performance  of  some  legal  duty« — And  Sdly* 
A  stipalation  encouraging  guch  crime  or  omission.^     But  theidistinction 
between  fM^minee^  ^nSfnalumprohibitumy  has  recently  been  denied.* 
Illepl  considenitions  may  be  either  those  void  at  commoa  law,  or  those 
void  by  statute. 

/ir«f.    Considerations  illegal  at  common  law  are  those  which  are  pre-  Atcommon 
judicial  to  the  community  at  large^  or  those  which  aftect  the  person  or  ^*^' 
interest  of  an  tn^m(/ua/r   Those  of  the  former  description,  are,   1^/, 
any  contract  made  with  an  alien  enemy;  and  if  a  bill  be  drawn  upon 
aoj  such  transaction,^  it  will  not  be  available  after  a  restoration  of 
peace.    2dhf^  stipulations  in  general  restraint  of  trade^  as  if  a  party 
tD^e  not  to  carry  on  a  trade  in  any  part  of  England  ;  but  if  the  re- 
straint be  qualified,  so  as  only  to  preclude  the  party  from  trading  in  a 
particular  place,  or  within  a  certain  distance,  as,  for  instance,  ten  miles, 
»d  the  breach  of  the  stipulation  tend  apparently  to  the  detriment  of 
tiie  party  in  whose  favour  it  was  made,  ana  a  consideration  was  given  by 
sttch  party,  the  contract  will  not  be  impeached  either  at  law  or  in  equity.' 
3%  A  stipulation  repugnant  to  the  Custom  and  Excise  laws  of  this 
dJUfltry,  as  smugglings  &cc.  *    4/A/y,  Dropping  a  criminal  prosecution^ 
or  suppressing  evidence,    or  soliciting  a  pardon,  or  compounding  a     * 
ft^luQ/,  misdemeanour,  or  other  public  crime,  unless  it  be  with  leave  of 
the  coart.*    5tMy^  The  recommendation  to,  or  purchase  of,  an  oillce  [     ^5    3 
under  government.*  (96)    6/A/i/,  Every  illegal  wager^  repugnant  to  the 

'  Goichard  v,  Roberts,  1  Bla.  Rep.  446.  10  Mod.  134.  S.  C.    Ca  Lit  20&  b.  a.  1. 

Scon  e.  GDlmore,  3  Taunt  226.    B«yL  Davie  o.  Mason,  g  T.  K.  118.     1  Powell 

^'  on  Contracts,  167. 

M  Bos.  &  Pul.  554,  5.     1  Foubl.  S45;  >  Biggs  o.  Lawrence,  3  T.  R.  454.    Tan- 

»d  see  a  learned  note  in  Holt,  C  N.  P.  dyck  v.  Hewitt,  1  £ast,  97.     Lightfoot  0. 

i^"  Tenant,  1  Bos.  fc  Pui  661.    Guichard  tu 

MBit.  Com.  57,  8.    Ca  Lit  206.  b.  n.  Roberts,  1  Bia.  Rep.  445.    Johnston  o. 

{    MitcbeU  o.  Reynolds,   1  P.  W.  189.  Sutton,  1  Doucl.  254.     1  Marsh,  on  Ins  c. 

^ojd  V.  Johnson,  1  Bos.  &  Pui  340,  1.  5.    Holt  (X  N .  P.  107.  n.    See  Hodgson 

li^htfoot  V.  Tenant,  id.  656.  v.  Temple,  6  Taunt  181, 

'  Aobert  o.  Maze,  2  Bos.  &  Pul.  375.  ■  Wallace  v,  Hardacre,  1  Campb.  N. 

S«%wick  on  Bla.   Com.  54.     Sed   vide  P.  42.     Poole  v.  Bonsaeld,  id.  65.    Xf  erot 

VriUnm  0.  Lee,  4  Esp.  Rep.  264.  v.  Wallace,  3  T.  R.  16.    Dragge  v.  Ib- 

'  Willison  V.   Pattitton   and    others,    7  berson,    2  Esp.   Rep.   643.      Fallows   v, 

Tiunu  439.    Ante,  13;  but  see  the  ex-  Taylor,  7  T.  R.  475.    Edgcombe  v.  Rodd> 

caption,  ss  to  British  prisoiers  in  a  foreign  5  Kast,  294.    Johnson  o.  Ogilby,  8  P.  W. 

^mxxy,  m  Antoine  v,  Morshead,  1  Marsh.  279.     Collins  v.  Blantein,  2  Wihi.  849. 

^^   6 Taunt.  237.  &  C.    Ante,  13;  and  Norman  8.  Cole,  3  £sp.  Rep.  263.  1  Leon, 

» to  the  eflect  of  asubsequent  promise  to  180.    Beall  v.   Wingiieid,   11   East,  46. 

pay,  Duhammel  9.  Pickenng,  2  Surk.  90.  Brett  v.  Close,  16  East,  293. 

y  Honlock  o.  Blacklowe,  2  Saund.  156.  *»  Harrington  v.  Du  Chatel,  Bro*  C  C 

^  1.    Mitchell  r.  Reynolds,  1  P.  W.  190.  114    Bayl  on  Bills,  122. 


(96)  A  notjt  given  to  a  Sheriff  on  an  arrest  hi  lieu  of  a  bail  bond  is  void,  as  contrary 
10  the  statute  respecting  Sheriff's  bonds.  Strang  v.  Tompkins,  8  John.  Rep.  98.  A 
aote  given  by  an  insolTent  to  his  creditor  to  induce  him  to  sign  his  petition  under  the  ih- 
*olveDt  law,  with  «  blank  in  it  for  the  date  to  be  filled  up  after  his  discbarge,  is  void,  as 
H*iast  die  general  policy  of  the  law.  Nor  can  such  note  be  revived  by  a  subsequent 
P'vuKloptyit.    iVKV«£tf^8Gaiae8*Rep.218.   60  a  note  |^vea  to  a  creditor  to 
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il/fjr<sn)fy  principles  of  general  policy,  as  a  wager  between  voters  on  the  event  of 
^consiikr-^^  election/  upon  the  event  of  a  war,*  or  concerning  the  produce  of 
ii^^SiJ!^^^y  particular  branch  of  the  revenue,  &c.  as  of  the  hop  dutiear  and 
cricket,  a  horse-race,  or  a  foot-race,  against  time,  is  a  game,  withia 
the  statute  9  Ann.  c.  14.  s.  1.'  Tihly,  in  general  reatraini  of  mar* 
riage^^  Sthly^  Procuration  of  marriage.^  ^thly^  JFkUttre  illicit  eoha- 
hilioni  but  past  cohabition  is  a  legal  consideration.'  So  a  ^rorois- 
sorv  note  given  to  indemnify  a  parish  against  a  bastard  chUd^  is  illegal 
as  being  contrary  to  the  general  policy  of  the  law,  as  well  as  the  letter 
of  the  o  Geo.  2.  c.  Si.^  But  the  release  by  an  Excise  officer^  of  a 
person  apprehended  for  penalties  under  the  Eicise  Laws,  will  be  a 
sufficient  consideration  for  a  note,  the  commissioners  having  approved 
of  his  taking  it,'  and  this,  although  he  had  no  previous  authority.'*  So 
any  stipulation  prejtidicial  to  the  feeHnga  or  interests  of  a  thirm  person^ 
and  made  without  his  concurrence,  as  a  wager  a$  to  the  8«x  of  a  third 
person,"  or  contrary  to  the  benevolent  intent  of  others,"  as  a  secret 
stipulation,  before  a  composition  deed  is  signed,  that  one  of  the  ere- 
([  76  ]  dhors  shall  have  a  larger  dividend,  or  a  better  security,  tlian  the  rest,  is 
void««^    Such  a  note  cannot  be  sued  upooy  though  the  composition 


•  Allen  9  Hearn,  1  T/  R  26.  Beelej 
D.  Wingfield,  11  £ast,  46.  PUkingtOB  o. 
Green,  2  Bos,  &  Pul.  151. 

'  liacaussade  v.  White,  7  T.  R.  536. 
Alleo  0.  Heorne,  1  T.  R.  57. 

•  Atherford  ».  Bc«rd,  2  T.  R.  610. 
0hirley  o.  Sankej,  2  Boa.  &  Pul.  130. 

f  JeffireyB  «.  Walter,  1  Wils.  220.  LyiiaU 
0.  LongbothuA,  2  WUb.  36. 

c  Hartley  o.  Rioe,  10  East,  22,  quali- 
fied- (xilMon  «.  Dickie,  8  M.  &  &  463. 
Lowe  9-  Peers,  Burr.  2225. 

^  Ca  LitU  206  b;  and  see  note  ^,  supra. 

<  £z  parte  Muinibrd»  15  Yea.  289.  Gib- 
son D.  Uickie,  3  M.  &  S  463.  Walker  o. 
Perkins,  Burr.  1568.  Marchioness  of 
Anaandale  v,  Harris,  2  P.  W.  432.  Turner 
o.  Vaugban,  2  Wils.  339.  Hill  o  Spencer, 
Amb.  641.  £x  parte  Cottrell,  2  Cowp. 
732.    Wigbtwick  o.  Banks,  Forrest,  153. 

k  Cole  0  Gower,  6  East,  110. 

1  Pilkington  v.  Green,  2  Bos.  h  Pul, 
151.     Beeley  v.  WingHeld,  11  East,  46. 

"»  Sugars  o.  Brinkworth,  4  Campb  46. 

This  was  an  action  against  the  maker  of 

a  promissory  note.    The  note  was  eiven 

by  the  defendant  for  the  amount  ^f  pe- 

'nalties,  of  which  he  had  been  convicted 


before  magistratea,  under  the  Excise 
laws,  to  prevent  an  execution  issuing 
again^t  his  goods.  On  the  part  of  the 
defendant,  it  was  contended,  that  there 
was  no  legal  consideratioo  for  the  note, 
ae  it  was  ihit  plaintilf 's  dti^  to  have  leried 
the  amount  of  the  penalties,,  and  not  to 
have  taken  any  security  L^rd  Ellenbo- 
rough.  The  defendant  gave  the  promis- 
sory note  at  two  months,  in  redoiqition 
el  his  goods,  which  were  liable  to  be 
instantly  sold  for  what  they  could  fetch. 
This  surely  was  sufficient  consideration. 
I  do  not  think  any  previous  consent  by 
the  commissioners  of  Eicise,  or  the  ma- 
gi trates,  was  necessary  for  the  arrange- 
ment. Verdict  for  plaintiff.  Vide  Pil- 
kingtoB  0.  Green,  2  Bos.  &  Pul.  152.  S.  P. 

•  Da  CosU  V.  Jones,  Cowp.  72a  Har- 
vey o,  Gibbons,  2  Lev.  161.  E^tbrook 
V,  Scott,  8  Ves.  456.  Ditchbom  t^.  Gold- 
smith,  4  Can^  152.  Gilbert  •.  ^yke», 
la  East,  150. 

o  Jackson  v.  Duchaire,  8  T.  R.  551. 

f  Cockshott  V,  Bennet,  2  T.  R  763. 
Leicester  v.  Rose,  4  East,  372.  Spurrett' 
V.  Spiller,  4  Atk.  105.  Jackson  o.  Lomas. 
4  T.  R.  166.  Cooling  r.  Noyes,  6  T.  K. 
263.  Bryant  t;.  Christie,  1  Stark.  329. 
Bayl.  230. 


hidnce  him  to  withdraw  his  opposition  to  the  debtor's  dischaige  under  an  maolveat  law 
n  void.  Wi^m  v.  Bu$h,  12  John.  Rep.  306.  See  also  on  the  point  of  illegal  conside- 
rations, LUtU  v.  Ohrieny  9  Mass.  Rep.  423.    Jtm/ea  v.  Caswell,  3  John.  Cas.  29. 

lliere  seems  to  be  some  difference  of  opinion  in  the  United  States  in  respect  to  wa- 
gers. In  Massachuaefta  the  courts  have  held  wager  policiee  void  at  common  law,  upon 
3ie  general  ground  that  all  wagers  are  injurious  to  public  morals.  Amory  v.  Oilman, 
2  Mass.  Rep,  1.  In  JVeto  York,  however,  actions  on  wagers  are  held  to  be  maintainable 
at  common  law,  Bwm  v.  Hiker,  4  John.  Rep.  426.  Campbell  v.  lUehardeim,  10  John. 
^Rep.  406.  But  wagers  against  principlea  of  public  policy  are  universally  held  void;  as 
wagers  upon  the  event  of  a  public  election.  Ibkl.  MamU  v.  Wedte,  7  John.  Rep.  434. 
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nam  vamm  im  Tucmmjoi  vrngmrm.  j^ 

with  the  croiitort  be  not  effected.^    But  after  t  eoin{mitioa  deed  Ium  J^^^ 
acfoftllj  beeo  sumed  bj  all  the  creditors,  a  bill  or  note,  affording  a  ^^^^^j^^^v^l 
geciirity  to  one  of  them,  has  been  deemed  valid.'    At  common  law,  a  ^  y|u[2][|^ 
wgfrer  IS  le||:al,  if  it  be  not  an  incitement  to  a  breach  of  the  peace,  or 
to  immorality,  or  if  it  do  not  affect  the  feelinga  or  infereat  of  a  third 
person,  or  expoae  him  to  ridicule,  or  libel  him^  or  if  it  be  not  against 
fiound  poiicjy  or  merely  to  try  a  point  of  law.* 

Seean^f  Seme  eonaiderations,  as  well  aa  contracts,  are  declared  toBir  attme, 
W  ifwaUa  by  atatuie^  as  U9Ufy^  by  the  12  Ann^  stat  2..c.  16,*  wkick  Uiwr^ 
hu  two  dietinet  provisions;  firstr  avoiding  all  bonds,  con^cta,  and  aa* 
Buninces,  for  the  payment  of  any  money  to  be  lent,  &c*  whereupon  or 
wiiereby  there  shall  be  reserved  or  taken  above  £5  per  cmi.f  and  so* 
eondly,  subjecting  the  party  taking  above  £5  fer  eetU.  to  an  action  for 
treble  the  fum  lent,  or  forborne,  &c.     Th«s  it  is  enacted,  *^  That  na 

SersoB  or  persons  whatsoever,  upon  any  contract,  take  directly  or  in* 
irectly,  for  loan,  of  any  moneys,  wares,  mercbandixe,  or  other  eom* 
modities  whatsoever,  above  the  value  of  dS5,  for  the  forbearance  of 
£100,  for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or 
for  a  lon^r  or  shorter  titne;  and  that  all  bonds,  contracta*  and  aa- 
rarances  whatsoever,  made  for  payment  of  any  principal,  or  money  to 
be  lent,  or  covenanted  to  be  performed  upon  or  for  any  usury,  where* 
upon  or  whereby  there  shall  oe  reserved  or  taken  above  the  rate  of  £5 
in  the  hundred  as  aforesaid,  shall  be  utterly  void;  and  that  all  and 
erery  person  br  persons  whatsoever,  which  shall,  upon  any  contract, 
take,  accept,  ana  receive,  by  way  or  means  of  any  corrupt  bargain^ 
loan,  exchange,  chevizance,  shift,  or  interest,  of  any  wares,  merchan- 
dizes, or  other  thing  or  things  whatsoever,^  or  by  any  deceitful  way  or 
Qeans,  or  bj  any  covin,  engine,  or  deceitful  conveyance,  for  the  for- 
bearin^r  or  giving  day  of  payment,  for  one  whole  year,  of  and  for  their 
money,  or  other  thing  above  the  sura  of  £5^  for  tnc  forbearing  of  £100 
for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a 
loDpr  or  shorter  term,  shall  forfeit  and  lose,  for  every  such  offence,  the 
^ole  value  of  the  moneys,  wares,  merchandizes,  and  other,  things,  so 
lent,  bargained,  exchanged,  or  shifted/'  Upon  this  statute  it  has  been 
determined,  that  the  security  is  void,  thoush,  on  the  face  of  it,  it  may 
appear  legal,  if*  their  be  any  other  illegal  private  stipulation  between 
tne  original  parties,  for  matter,  dehors  the  security,  may,  in  all  cases,  [  77  3 
be  shown  in  pleading,  if  it  be  illeeal  ;"*  and  usury,  in  a  small  part  of  the 
cooftideration,  renders  a  bill  invalid.*  It  is  not  usury,  though  impro- 
per, for  an  acceptor  to  discount  his  own  acceptance  at  a  premiums  and  • 
tbtmafide  sale  of  a  bill  for  a  less  sum  than  the  amount  of  the  bill,  is 
Dot  oatirioQA,*  but  if  the  sale  be  a  mere  colour  for  a  loan  at  unlawful  in* 
^resf,  it  will  be  usurious;  and  therefore  if  the  drawer  of  a  bill,  accept- 
ed by  the  drawee,  and  made  payable  to  his  own  order,  and  indorsed  by 
bim,  g^ts  his  k^own  agent  to  procure  cash  for  it,  who  does  so  by  allow- 


<  WeHi  0,  GiAm,  1  6ro(L  h  Bi&g.  44T.  «  Petrie  e.  Hazm«j»  3  T.  R.  494.  Fiaher 

'  FeiM  «.  BsadaU,  6  T.  R.  146,    Ba^  e.  Beady,  Dougl.  2S5. 

^' J'  *  Harrison  «.  Harriion,  1  Marah.  349.  5 

•  Goo4 •.  Einot, 3 T. R,  sea.    Heakia  TaaS.  ma  c7^^^  ^  ^^ 

I(tei»*^**'''    ^^^^*'^^*  »BarclayaW.hn.!ay.4E..t.66.       ^ 

^'  See  the  obMrratiena  en  4hli  itatata,  •  Ex  parte  Lee,  1  P.  W.  782, 3-    Tbe 

Bob^  a  If .  P.  »3L  mag  a.  Bidgc,  4  Ffice,  69. 
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oT^mS^^^^  more  tliaii  the  legal  discount  to  be  taken,  it  is  yoid,  on  accoant  of 
^^^Jj^  usury  in  the  hands  of  the  discounters.  •  Where  a  check  is  given  on  a 
it  TitUtes.  UBunous  transaction,  it  cannot  be  deemed  an  advance  of  money,  unless 

3)ecially  agreed  to  be  taken  as  cash,  until  it  has  been  actually  paid.^ 
ut  a  clause  in  a  bill  or  note  payable  by  instalments,  and  including  in« 
terest,  that  the  whole  shall  become  due  on  one  default,  without  provi- 
ding for  a  rebate  of  interest,  is  not  usurious. « 

Before  the  late  statute,  usury  affected  the  validity  of  the  bill  or  note, 
although  it  were  in  the  hands  of  a  bona  fide  holder  ;*  and  a  bill  drawn 
in  consequence  of  a  usurious  agreement  for  discounting  it,  was  void  in 
the  hands  of  such  holder,  although  the  drawer  was  not  firivy  to  such 
agreement.*  A  second  security  given  to  a  bona  fide  holder  of  a  bill, 
ignorant  at  the  time  when  he  took  it  of  the  previous  usury,'  and  a  bill 
teken  for  what  wa^  fairly  due,*  were  however  considered  to  be  valid ; 
[  78  3  ^^^  ^^^^  suffering  judgment  by  default,  or  confessing  a  judguient  in  fa* 
vour  of  a  bona  fide  nolder,  was  too  late  to  object  to  the  legality  of  the 
consideration.^  By  the  late  act  58  Geo  3.  c.  93.  (passed  to  Jane, 
1618,)  it  was  provided  ;  that  no  bill  or  note  drawn  or  made  after  the 
passing  of  that  act,  shall  be  void  on  account  of  usury  in  the  hands  of  an 
indorsee  for  valuable  consideration,  unless  he,  at  the  time  he  discount* 
ed  or  paid  the  consideration,  had  actual  notice  of  such  usury.^  (100) 


•  The  King  v  Ridge»  4  Price,  56. 

^  Brooke  v.  Middletoo,  1  Campb.  445. 
Borrodaile  «.  Middleton,  2  Campb.  58.  As 
to  the  principle  on  which  the  law  of  usury 
procecKlB,  see  MoUoy  v.  Irwin,  1  Sch.  k 
Lef.  812.    Drew  o.  Power*  id.  195. 

«  Wells  9.  Ouling,  1  Brod.  h  Bing.  447. 

^  Lowe  «.  Waller,  Dougl.  786.  Cuth- 
bert  0.  Hanley,  8  T.  R.  890.  Ferrall  v. 
fibaen,  1  Saond.  295.  Parr  o.  Eliasoa,  1 
East,  98.  BayL  287,  8.  Lowe  v.  Waller, 
Boi^l.  708.  786.  The  defendant  was  ac- 
ceptor of  a  bill  wluch  he  gave  to  Harris 
and  Stratton  upon  a  usurious  contract; 
Harjis  and  Stratton  indorsed  it  to  the  plain- 
tiff for  a  valuable  consideration,  and  the 
plaintiff  had  no  notice  of  the  usuty.  Upon 
«  case  reserved,  the  question  was,  whether 
the  usury  between  Harris  and  Stqitton,  and 
the  defendant,  was  a  defence  against  an  in* 
dorsee,  who  took  the  bill  bona  fide,  and 
paid  a  valuable  consideration  for  it;  and  af- 
ter time  taken  to  consider,  the  court  held  it 
was;  and  though  Lord  Mansfield  had  a  wish 
that  the  law  should  turn  out  in  favour  of 
the  plaintiff,  the  court  found  die  words  Of 


the  act  too  strong,  and  could  not  get  over 
the  case  of  Bowyer  v,  Bampton,  Stra.  1155, 
which  see,  post,  78,  note.  But  see  tbe  6b« 
servations  of  Gibbs,  C.  S.  in  Jones  v.  Davi- 
son, Holt,  C.  N.  P.  256,  where  a  doubt  ia 
suggested  as  to  the  propriety  of  this  doc- 
trine. However  it  was  confirmed  in  the 
case  of  Lowes  v.  Mazuredo,  1  Stark.  385. 
See  post,  81,  note. 

•Ackland  9.  Pearce,  2  Campb.  599. 
Young  V.  Wright,  1  Campb.  139. 

'  Cuthbert  v.  Haley,  8  T.  R.  890.  George 
0.  Stanley,  4  Taunt  683,  which  see,  post, 
79,  note.  But  if  such  holder  knew  of  the 
usury  at  the  time  he  todk  the  renewed  se- 
curity, this  was  holden  equally  void.  Cltap* 
man  v.  Black,  2  B.  &  A.  588. 

f  Barnes  v.  Hedley,  2  Taunt.  184.  wluch 
over-rules  1  Campb.  167.  But  a  fresh  bill 
or  note  for  the  illegal  interest  will  be  as  in- 
valid as  the  former.  Preston  v.  Jackson,  2 
Stark.  287. 

<>  Shepherd  o.  Charter,  6  T.  B.  275. 
George  v  Stanley,  4  Tbunt  688.  See  poet, 
79,  note,  post,  p.  88. 

*  See  Uie  statute,  post.  Appendix. 


(100)  A  contract  usurious  in  its  inception  cannot  be  afterwards  rendered  valid,  even  in 
the  hands  of  a  bona  fide  indorsee  without  notice  of  the  usury.  WtUde  v.  BoosectUt  8 
John.  Ca.  206.  Piwne  v.  Trezevant,  1  Bay's  Rep.  28.  Though  a  usurious  note  be 
void  in  the  hands  of  a  bona  fide  holder,  yet  a  new  security  given  to  such  holder  for  the 
usurious  note  is  good.  Stewart  v.  JSrfm,  2  Caines*  Rep.  150.  Chadboume  r.  lVatt»t 
10  Mass.  Rep.  121.  Kilbum  v.  Bradley^  8  Day's  Rep.  268.  Jaekson  v.  Henry,  10 
John.  Rep.  185.  And.a  judgment  m  thte  hands  of  a  bona  fide  assignee,  it  seems,  b  not 
ftfieoted  1^  uiury  ia  tbe  origmal  trtoNction.    WsardweU  v.  Edm,  2  John.  Cas.  268.  S. 
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A  gmnimg  canridermtkin  is  declared  illegal  by  the  statute  16  Car.  ^.«  UtegaHiy 
G.  7.  And  9  Ann*  c.  14.  »^    The  first  statute  avoids  all  secjirities,  wheth-  ^^^^ 
er  written  or  verbal^  given  to  secure  anj  sum  of  money  exceeding  J^iOO  ^^  vituiu&^ 
lost  at  play:  but  the  9  Ann*  only  avoids  written  contracts^  and  an  action 
of  asMimneit  will  lie  to  recover  money  won  at  play,  not  amounting  to 
j&10*>    By  the  9  Ana.  c.  14.  s.  1.  it  is  enacted,  ''  that  all  notes,  bills, 
bonda,  judgments,  mortgages,  or  other  seeurities  or  conveyances  what- 
soever, given,  granted,  arawn,  or  entered  into,  or  executed  by  any  per- 
son or  persons  whatsoever,  where  the  whole  or  any  part  of  the  <;pnsider- 
ation  of  such  coi^eyaaces  or  securities,  shall  be,  lav  any  money  or  other 
vadoable  thing  whatsoever,  won  hy  gaming  or  playing  at  cards,  dice-ta- 
blesy  tenuis  U^wls,  or  other  game  or  gawes  whatsoever,  or  by  betting  oi^ 
the  sides  or  hands  of  such  as  do  game  at  a^y  of  tlie  games  aforesaid  or     ^ 
for  the  reimbursing  or  repaying  any  money  Knowingly  lent  or  advanced 
for  such  gaming  or  betting  as  Sbresaid,  or  lent  or  advanced  at  the  time 
and  place  of  such  play,  to  any  person  or  persons  so  gaming  or  betting  > 
as  aforesaid,  or  that  shall,  during  such  play,  so  play  or  bett,  shall  be 
utterly  void,  frustrate,  and  of  none  effect^  to  all  intents  and  purposes 
whataoever,  any  statute,  law,  or  usage,  to  the  contrary  thereof,  in  any- 
wise notwithstanding/'    Under  these  statutes,  a  bill  ^f  exchange,  Qr 
profwssory  |iote  given  for  a  gambling  debt  is  void,  even  in  the  hands  of  ^ 
d<m^  fide  holder.**  But  as  in  the  case  of  usury,  a  renewed  security  given 
for  a  gambling  debt  will  be  valid  in  the  hands  of  a  bona  Me  holder."  [   7^    3 
But  in  an  action  against  the  drawer  of  a  bill  it  is  no  defence  that  the 


*  1  Pow.  207.  Bae.  Ab.  tit  Gaming. 
Wilmot's  notes,  194.  Edward  o.  Dick,  4 
B.  It  A.  212. 

'  BaUing  v.  Frost,  1  Esp.  Rep.  SSS. 

^  Bcfwjer  v.  Bampton,  2  fitra.  11S5.  Se- 
veral notea  g;iyen  by  Bampton  to  Church, 
for  money  lent  to  game  widi,  were  indorsed 
by  Church  to  the  plaintiff,  for  a  full  and  val- 
uable consideration,  and  the  plaintiff  had  no 
knowledge  that  any  part  of  the  considera- 
tion, from  Chufch  to  Bamptoji  was  money 
lent  for  gaming;  and  after  two  arguments 
upon  a  ca5e  reserved,  the  court  held  that  the 
plaintiff  could  not  maintain  the  action,  for  it 
would  be  making  the  notes  of  use  to  the 
lender  if  he  could  pay  his  debts  with  them, 
and  it  would  tend  to  evade  the  act,  on  ac- 
count of  the  difficulty  of  proving  notice  on 
an  indorsee,  and  the  plaintiff  would  not  be 
without  remedy,  for  he  might  sue  Church 


upon  his  indorsement;  and  see  BayL  2S7. 
Wibnot's  notes,  194. 

•  George  v.  Stanley,  4  Taunt  683.  The 
defendant  gave  the  bills  iii  questioii  for 
the  amount  of  a  gaming  debt,  which,  when 
due,  he  renewed  with  the  plaintiff  the 
holder,  and  when  the  last  mentioned  bills 
became  due,  executed  a  warrant  of  at- 
tomey,  and  «oiifesse<f  a  judgment  for  the 
amount,  whereon  execution  being  leyiedj 
a  rule  mn  was  obtained  to  have  the  mo- 
ney restored  and  the  warrant  of  attorney 
cancelled,  but  upon  cauee  being  shown^ 
the  court  held  the  defendant  ought  to  have 
availed  himself  of  this  ground  of  defence 
when  be  was  apphed  to  for  the  payment  of 
the  first  bills,  Cnd'discharged  the  rule,  but 
permitted  him  to  try  an  issue  whether  the 
plaintiff  were  implicated. 


C.  1  John.  Bep.  ^1.  note. — A  aecurUy  originally  valid  cannot  be  invalidated  by  a  sub- 
aequent  usurious  transaction  between  Uie  original  parties  or  privies.  Btish  v.  Livingstan^ 
2  Caines'  Cas.  in  Err.,  66.;. and  no  usurious  transactions  between  intermediate  parties  can 
•fleet  the  title  to  a  note  jn  the  km^oi  a  bona  ^J^, holder,  Fgltp  v.  May,  I  Bay^a  Rep. 
4S6. 

It  is  not  within  the  scope  of  these  notes  to  state  the  general  doctrine  aa  io  what  con- 
ethutes  usury.  But  the  learned  reader  will  find  valuable  infonnatioii  aa  to  the  doctrine  of 
usury  Upon  discount  of  notes  in  the  following  cases:  J3ttkisu€n*v,  Seotfa  Ex.  1  Bay's 
Bep.  807.  Churehhiil  v.  Suter,  4  Mm  Hep.  166.  Portland  Bank  v.  Storer,  7  Mass. 
Bep.  483.  Jones  v.  ffakey.2  John.  Cas.  60.  fViikie  v.  Rooseoelt,  Payne  v.  Tretteoani, 
Musgrote  T.  Oibhs,  1  DaH.  Rep.  216.  Wyeoffv.  Longhead,  2  DaU.  Rep.  62.  /fortk- 
ampton  Bank  v.  Allen,  10  Maas.  Rep.  84.  Thompoonv.  2%onyM4m,  6  Mass.  Bep.  185. 
Mwm  V.  The  Commission  Gompvo^i  15  John.  Rep.  44.  Benneiv.  Smith  ^  Pheipt^ 
15  John.  Rep.  855. 

CHrmr  on  bills.  L 
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^'^^%bin  wa8  ftcoepted  for  a  gamipg  debt,  if  it  be  indoived  over  by  the  draw- 
^^^^  er  for  a  valuable  conaideration  to  a  third  person  by  whom  the  action 
UTtti^  was  brought* 

A  horse-raee  for  a  plate  under  dSSO,  is  illegal, »  but  a  deposit  of  £25 
a  side  is  sufficient.%  So  gaming  in  the  lottery  is  illegal  y  and  a  ^ock- 
jobbing  transaction  is  declared  void  by  the  statute  7  Geo.  2.  c.  8.  ;■  and 
a  bill  of  exchange,  given  in  respect  of  such  a  transacti<m«  is  invalid 
in  the  hands  of  a  person  who  receives  it  after  it  is  due,  or  with  notice  of 
the  circumstances.  ^  Promissory  notes  were  given  by  a  stock  broker  for 
the  balance  of  an  a/ccount  of  money  advanced  to  him,  to  be  employed 
in  stock-jobbing  transactions,  against  the  statute  7  Geo.  2.  c.  8»  part  of 
the  consideration  consisting  of  the  profits  on  these  transactions,  proof 
under  his  bankruptcy  was  restrained  to  the  residue,  viz.  the  money 
received,  which  he  had  applied  to  his  own  use.'^  So  a  gaming  policy 
on  ships  or  Hves^  or  other  events,  without  being  interested  therein,  is 
invalid. « 

Other  con-     Trading  against  the  laws  of  the  East  India  Company ^^  or  the  Ru^- 


tracts 


A  ^^^  Cmpony*  is  also  ille^l.     And  the  sale  of  an  office,*  or  of  a  vote^ 

^M^tnteT^'*  6ri6€ry  at  an  election  is  invalid.^     So  a  Simomaeal  contract  ;<"  a 

f    80   1  stipulation  to  a  Sheriffs  in  consideration  of  ease  and  favour,;*  a  con- 

"^  tract  in  consideration  of  wgmn^  a  bankrupts  cert^ate;'  an  illegal 

insurance  in  the  lottery  ;'  and  a  contract  to  ransom  any  British  ship  or 

goods  captured  by  an  enemy  are  declared  unlawful.' 

ft 

Besides  these  and  many  other  cases  of  contracts  and  securities,  ex- 
pressly declared  by  statute  to  be  void,  there  are  other  cases  in  wliich 
the  legislature  have  prohibited  a  transaction,  and  a  bill  or  note  having 
been  given  to  carry  into  effect  such  prohibited  contract,  the  instrument 
has  been  held  void!  Thus  a  bill  of  exchange,  part  of  the  consideration 
for  which  was  spirituous  liquor,  sold  in  quantities  of  less  than  twenty 
shillings  value  is  wholly  void,  though  the  other  part  of  the  consideration 
was  money  lent,  because  such  sale  of  spirit  is  contrary  to  the  statute 


<"  Edwanls  v.  Dick,  4  B.  &  A.  212. 

P  13  G.  2.  c  19.  18.  G.  2.  c.  84.  WU- 
ley  V,  Pajot,  2  Bob.  &  Pul.  61.  Robson  v. 
Hall,  Peake'8  Ca.  Ni.  Pri.  127.  Johnson 
V,  Bima,  4  T.  R.  1,  a  waj^er  of  above  10/. 
on  hone  race  is  illegal,  though  the  race  be 
Inal.  2Bla.  R.  708.  2  Stra.  1169.  2 
Wils.  809.    2  Campb.  438,  9. 

4  Bidmead  v.  Gale,  4  Burr.  2482. 

'  Deev  o.  Shee,  2  T.  R.  617.  Seddona 
V.  Stratford,  Peake's  Ca.  Nl  Pri.  216. 

■Faiknev  «•  Reynous,  4  Burr.  2069, 
Saunders  v.  Kentish,  8  T.  R.  162.  Tate  9. 
Wellings,  3  T.  R.  631. 

*  Brown  o.  Turner,  7  T.  R.  630.  Au- 
bert  o.  Maze,  2  Bos.  k,  Pul.  374.  Steers 
V.  Lashley,  6  T.  R.  61. 

*  Ex  parte  Bulmer,  13  Yes.  318. 

*  19  Geo.  2.  c.  87.  Kent  v.  Bird,  Cowp. 
688.  Roebuck  o.  Hammerton,  id.  787. 
14  Geo.  3.  c.  48.  Nantes  v,  Thompson,  2 
East,  886. 

y  Lightfoot  V,  Tenant,  1  Bos.  &  Pul. 

w. 

*  Gfose  e.  La  Page,  1  Holt  C.  N.  P.  106. 


■6  Ed.  6.  c.  16.  Blanchford  v.  Pre^* 
ton,  8  T.  R.  98.    Parsons  o.  Thompson, 

1  Hen.  Bla.  822.  Layng  9,  Paine,  Willes, 
671.  Coro.  Dig.  "  Officer,"  K.  1.  Bac- 
Ab.  «  Officer,"  F.      Suckpole  v.   Elarle, 

2  Wils.  183. 

**  2  Geo.  2.  c  24.  Anonymous,  Loft. 
662.  Sulston  v.  Norton,  8  Burr.  1235. 
The  King  v.  Pitt  1  Bla.  Rep.  380.  AJlen 
V.  Heam,  1  T.  R.  66. 

•  81  Elix.  c.  6.  Totteridge  v.  BCackallr, 
Sir  W.  Jones,  841.  Co.  Lit  206.  b. 
Layng  v.  Paine,  Willes,  676.  a.  a.  Bac 
Ab.  "  Simony." 

'  28  Hen.  6.  c.  9.  Rogers  o.  Reeves,  1 
T.  R.  418.  Samuel  v.  Evans,  2  T.  R  069. 
SeU.  Prac.  129.  to  137.    1  Pow.  178. 

*  6  Gea  2.  c  80.  s.  II.  Smith  «.  Brom- 
ley, Dougl.  626.  Cockshott  o.  Bennet.  2 
T.  R.  768.  Nerot  ».  Wallace,  8  T.  R.  17. 
Summer  v.  Brady,  1  Hen.  Bla.  647. 

'  Wyat  V.  Buhner,  2  Esp.  Rep.  638. 

cStatnte  46  Geo.  8.  c  72.  Wdbb  c 
Brooke.  S  Tkoat  6. 
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5M  Geo.  2.  c.  46i;^    And^fbr  the  same  reason  no  action  can  be  support-   lUegdiUy 
ed  bj  the  plaintifT  on  a  note  given  to  Kim  bj  the  defendant  as  an  ap-  ^^^j^ 
prentice  fee,  if  it  appear,  that  the  indenture  executed  was  void  by  the  i^  ynj'^s. 
statote  8  Anne,  c.  9.  for  want  of  insertion  of  such  premium  therein, 
and  a  proper  stamp  in  respect  to  the  same,  although  tne  pl^untifif  did,  in 
fact,  maintain  the  apprentice  for  some  time,  and  until  ne  absconded.* 
fiot  it  is  no  objection  to  an  action  on  a  promissory  note,  that  it  was 
eiven  as  part  of  the  consideration  of  an  indenture  of  apprenticeship  for 
less  tinn  seven  years,  by  beias  antedated,  such  indenture  being  by  the 
statute  of  KUzabeth,  only  voidaMe  and  not  void*^ 

Where  a  third  person,  having  given  value  for  a  bill,  knew,  at  the 
time  he  became  the  holder,  that  it  was  originally  founded  on  an  iiiegal 
transaction,^  or  where  a  person  became  holder  of  such  a  bill  after  it 
became  due,  he  cannot  recover  on  it.  ■  However,  a  person,  who  at  the 
request  of  the  holder  of  a  bill  indorses  it,  and  is  obliged  to  pay  the 
contents  to  a  bona  fide  holder,  may  recover  tiie  money  paid,  from  any 
person  whose  name  is  on  it**" 


In  those  cases  in  which  the  legislature  has  declared  that  the  ittt* 
gidity  of  the  contract,  or  consideration,  shall  make  the  bill  or  note 
void  (aa  where  it  is  made  in  consideration  of  signing  a  bankrupt's  cer- 
tificate,* or  for  money  lost  by  gaming,  &;c.i>  or,  before  the  last  act,  for  [[ 
ttooey  lent  on  a  usurious  contract,^  for  a  ransom  of  a  ship  captured,' 
or  made,  indorsed,  &c.  in  France  during  the  war,  contrary  to  the  34 
Geo.  3.  c.  9.  s.  4.*)  the  defendant  may  insist  on  such  illegality,  thou^ 
the  plaintii^  or  some  paTly  between  him  and  the  defendant,  took  the  bill 
hona  fide^  and  gave  a  valuable  consideration  for  it.  And  the  innocent 
holder  can,  in  such  case,  only  resort  to  the  party  from  whom  he  re- 
ceived the  bill,  &c.(104)  and  tnen  he  cannot  recover  upon  the  same,  but 
only  on  the  original  consideration  ^  and  before  the  late  act,  it  was  de- 
cided, that  a  bill  of  exchange  was  void  in  the  hands  of  a  bona  fide 
indorsee,  if  it  were  drawn  in  consequence  of  a  usurious  agreement  for 
discosntiog  it,  although  the  drawer,  to  whose  order  it  was  payable,  was 
not  privy  to  such  agreement.*^    And  it  has  been  recently  decided,  that 


^  Scott  V.  Gillmore,  8  Tannt  226  ;  but 
see  Spencer  e.  Smith,  3  Campb.  9. 

» JackaoB  »-  Warwick,  7  T.  R.  121. 

^  Gnnt  0.  Welchman,  16  East  207. 

^  Steers  v.  Lashley,  6  T.  R.  61.  1  Esp. 
Rep.  ISO.  &  C.  Wyat  v.  Blumer,  2  Esp. 
Rep.  988.  Brown  ».  Turner,  id.  681.  7 
T.  R.  630.  &  C.  Feiae  9.  Randall,  6  T.  R. 
146. 

*  Brown  v,  Tomer,  7  T.  R.  630. 

»  Seddons  v.  Stratford,  Pcake's  Ni.  Pri. 
R.  316.  Petrie  9,  Hannay,  3  T.  R.  424. 
Aobeit  V.  Maze,  2  Bos.  &  Pul.  371. 

«  56eou  2.  c  20.  8.  11.  Smith  v.  Brom- 
itj,  OoogL  696.  Sumner  «.  Brady,  1  H. 
Bla.  647.     BayL  237.    Ante,  80,  n. 

f  9  Amie,  c.  14.  a.  1.    Bowyer  o.  Bamp- 


ton,  Stra.  1155.  Bui.  Ni.  Pri.  274.  Hus. 
aey  o.  Jacob,  Carth.  356.  Bay].  287.— 
Ante,  78,  n. 

4  12  Anne,  at  2.  c.  16.  Lowe  v.  Waller, 
Dougl.  736.  Cuthbert  v.  Haley,  8  T.  R. 
892.  Parr  v.  Eliaaon,  1  Eaat,  92.  94. 
Chapman  v.  Black,  2  B.  Sc  A.  58a  Bayl. 
237.    Ante,  76,  but  see  58  Geo.  8.  c.  93. 

'  45  Geo.  3.  c.  72.  s.  16,  17.  Webb  ». 
Brooke,  8  Taunt  6.    Ante,  80. 

•  Bendelack  v.  Morier,  2  H.  Bla.  388. 

'  Id.  ibid.  Bower  v.  Bampton,  Stra. 
1155.  Wyat  v.  Bulmer,  2  Eep.  Rep.  588, 
539.  Witham  v.  Liee,  4  Eep.  Rep.  264. 
and  see  ante,  77,  n. 

**  Acland  v.  Pearce,  2  Campb.  599.«-aDd 
see  ante,  77,  n. 


(104)  On  this  p<Hnt  see  Payne  v.  Tiezevant,  2  Bay'a  Rep.  28.  Wiggin  ▼.  3uih,  12 
John.  Rep.  806. 

A  bin  of  ezcbaiige  expreaaed  to  be  collateral  to  a  ransom  bill,  ia  a  contract  upon  which 
IB  action  may  be  atntained  at  Common  Law,  the  plaintiff  and  payee  being  an  alien  friend. 
Mod§mmaire  v.  Kcaiwg,  2  GaJhson,  325. 
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or  THE  FORM  AKD  1»90IBITB6  OP  BILXiB,  fte. 


ifUgalky  if  the  pajfee  of  a  bill  of  excbange,  iodorse  it  QfiMi  a  uttrioas  contract 
^caruuUr-  made  at  the  time  of  sHch  indoneiiieiit«  a  bomt  fid%  hdder  cannot  after* 
U  vitiates!'^  wards  recover  npon  it,  a^nst  the  aoceptort  because  anch  header  must 
claim  titk  through  such  first  Jintkraer.* 


But  unless  \i  has  been  so  espressly  declared  bj  Ae  legislature,  IHe- 
galitj  of  con^deration  will  be  no  defence  in  an  action  at  the  suit  of  a 
ooha^cle  holder,  without  notice  of  the  tllej9fality,r  unless  he  obtained  the 
bill  after  it  became  due.>^  Thus  in  an  action  by  the  intiorsee  ae>;ain8t 
[  S2  3  the  maker  of  a  promissory  note,  the  defence  insisted  on  was,  that  the 
note  had  been  given  for  hits  against  the  defendant  in  a  lottery  insurance: 
Lord  Kenyon,  Chief  Justice^  thought  the  plaintiff  was  entitled  to  re- 
cover^  observing,  that  the  innocent  indorsee  of  a  gaming  note,  or  note 
given  on  a  usurious  contract,  could  not  recover,  but  that  in  no  other 
case  co^ld  the  innocent  indorsee  be  deprived  fiS.  his  remedy  on  the  note; 
and  that  a  contrary  determination  would  shake  paper  credit  to  the  foun- 
dation.*  And  a  broker  receiving  an  exorbitant  brokerage  on  the  dis- 
count of  a  bill,  will  not  affect  its  validity  in  the  hands  of  «  6«fta  Jiiz 
holder.^ 


In  ^neral,  a  ncftseft/eti^  illegal  oomtrantor  considenution  of  any  de- 
ocription^  taking  f^ace  in  a  second  indorsement  or  transfer  of  a  bUl,  and 
not  in  its  inception,  nor  in  a  transfer  through  which  the  holder  mast 
make  title,  will  not  invalidate  the  same,  in  the  hands  of  a  bona  fide 
holder.  <>  Where  a  new  security  in  taken  in  lieu  of  another,  void  in 
respect  of  usury,  &c.  it  will  be  equally  invalid  in  the  hands  of  the  party 
to  the  first  illegal  transaction^  out  not  if  in  the  hands  of  a  6ona  fiat 
holder.^    And  a  security  given  by  the  borrower  to  a  person  not  privy  to 


'  Lowee  and  another  v.  Mazzeredo  and 
others,  1  Stark.  385.  This  was  an  action 
by  the  pliuBtifia  as  indorsees,  a^inst  the 
defendants  as  acceptors  of  a  bill  of  ex- 
change; the  bill  was  drawn  by  one  6. 
Lowesy  and  indorsed  to  Sir  M.  B.,  and 
by  him  to  Ambrose,  and  then  to  the  plain- 
tins.  TtM  defence  was  u^ury  in  the  first 
indorsement,  and  which  was  proved.  Iiord 
ESlenborough  was  of  opinion,  that  the 
plaintiffs  were  not  entitled  to  recover  upon 
the  bill,  since  they  were  oblij^ed  to  claim 
timmgh  an  indorsement,  whicli  had  been 
vitiated  by  usury;  but,  upon  the  counsel 
for  the  plaintiffs  insistinff  on  the  case  of 
Parr  o.  Eliason,  1  East,  02,  his'  Lordsh^ 
permitted  the  plaintiffs  to  take  a  verdict, 
subject  to  a  motion  to  enter  a  nonsuit-  A 
rule  nm  having  been  obtained,  and  cause 
shown,  the  court  were  of  opinion,  that  the 
case  of  Parr  v.  Eliason  was  distinguishable 
from  this,  and  might  be  supported  upon 
other  grounds;  and  that  the  indorsement 
was  entirely  avoided  by  the  Btatme  of 
Usury,  and  could  not  be  dismissed  for  one 
purpose  and  retained  for  another,  and  that 
after  the  case  of  Lowe  v.  Waller,  (ante, 
77.)  had  been  acted  iq>on  so  long,  its 
foundation  could  not  now  be  inquired 
into. 

y  Wyat  9.  Bulmer,  2  Esp.  Rep.  538.— 
Brown  tr.  Turner,  7  T.  R.  S80.  Le  Franc 
9,  D«n>itc,  Sel.  Ca.  71. 

«  Brown  v.  Turner,  7  T.  R-  680. 


*  Winstanley  o.  Bowden,  Middlesex, 
Sittings  after  Mich.    Term,    41  Geo.   3. 

B.  R.  1  Sehv.  2d  edit.  402.    Id.  4th  edit. 
870. 

k  Dignall  v.  Wigley,  11  East,  48.--2 
Caxnpb.  S8.  S.  C.    Jones  o.  Dnvlnon,  Hoft 

C.  W.  P.  256. 

'  Lowes  t>.  Mazzeredo,  1  Stark.  385  — 
Parr  o.  Eliason,  1  East,  92.  8  fiip.  Rep. 
210.  S.  C.  Cuthbert  v,  Haley,  8  T.  R. 
891.  8  Esp.  Rep.  22.  S  C.  Daniel  f- 
Carteny,  1  Esp.  Rep.  274.  Turner  r. 
Holme,  4  Esp.  11.  Ferrall  t.  Shaen. 
1  Saund.  294,  6.  n.  1.  What  is  considered 
usury  in  making  the  bill,  see  Youn^  t». 
Wri|^t,  Campb.  N.  P.  141  see  also  1  Holt 
C.  N.  P.  270.  Parr  t>.  Eliason,  1  East,  92. 
A  bill  was  drawn  in  favour  of  the  plaintiff, 
he  indorsed  it  to  PerseAt  and  Bodckcr, 
upon  a  usurious  conskleration,  and  they 
indorsed  it  over;  it  was  afterwards  indorsed 
back  to  the  assignees  of  P.  and  B  wbo 
had  become  bankrupts  for  a  debt  due  to 
their  estate,  upon  wiiich  the  plaintiff 
brought  trover  to  recover  back  the  bill- 
Lord  Kenyon  directed  a  nonsuit,  and  after 
a  rule  mH  for  a  new  trial,  the  court  held, 
that  as  the  bill  was  originally  good,  and  as 
the  indorsement  by  Pereent  and  Bodeker 
was  unimpeached,  dieir  indorsee  had  a  ^od 
right  to  the  bill,  and  that  right  was  trans- 
ferred to  the  defendant.  (Rule  discharged.) 
Vide  also  1  Esp.  Rep.  274.  S.  P. 

<*  Cttlhben  v,  Hrfey, «  T.  B.  390.  Pick- 
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the  OBnrioiift  tranMctiMi,  aid  to  whom  tiie  lender  » indebted  in  so  muck   fXegMy 

mooevt  shall  not  be  avaided  by  the  asar^;  aa  where  W.  was  indebted  jl^jjjjjjj^ 

to  A/in  JiOO,  far  the  fotbaarance  of  which  he  agreed  to  pay  more  than  {|^^t«. 

le^l  interest,  and  A.  being  indebted  to  K.  in  dStOOy  W.  and  A.  joined 

ID  a  bond  to  E.  in  payment  of  his  debt,  and  it  was  held  not  usury.* 

Aod  thoiifth  it  has  oeen  held  otherwise  at  Nisi  Piias,  it  has  recently 

been  decided,  that  after  usurious  securities  for  a  loan  have  been  de« 

ttra^td  by  mutual  consent,  and  there  is  a  fresh  contract  by  the  borrower 

to  repay  the  principal  and  letal  interest,  such  fresh  contract  is  valid. '^    83    3 

Br  sumring  jodsment  bj  demit,  the  defendant  loses  the  opportunity 

ofobfecting  to  uie  sufficiency  or  iliegalitv  of  the  consideration.  «flOo) 

8o  a  warrailt  of  attorney  ipven  to  the  noldfer  of  a  renewed  bill,  will  not 

be  setMide  unless  it  be  shown  that  he  was  privy  to  the  usurious  trans* 

action,  though  the  person  resisting  the  payment,  may  l>e  permitted  to 

try  in  an  issue  whether  the  party  wei«  implicated.  ^ 

The  receiving  a  bill  or  note  upon  a  usurious  contract)  but  given 
for  a  Mwvious  le|^  subsistine  debt,  will  not  extinguish  such  debt,  al" 
thoii^  the  security  itself  vrilT  be  void  $^  but  where  there  was  usury  in 
the  raaktttff  the  hill,  or  where  tiie  holder  has  himself  been  a  party  to 
the  usury,  ne  cannot  sue  at  taw,  or  prov«  under  a  oommissioa  of  bank- 
niptcv,  even  for  the  amount  of  principal  and  lawful  interest, ^^  and 
tfaougn  it  has  been  decided  that  it  deeas  or  property  have  been  depo^ 
sited  aa  a  collateral  security,  the  party  guilty  of  the  usury  may  retain 
the  same  until  he  has  been  paid  such  principal  and  interest ;  it  has  re- 
eeutlv  been  settled,  that  a  court  of  law  will  set  aside  a  judgment 
fbttnded  on  a  usurious  security,  withoat  compelling  the  defendant  to 
repay  the  jrincipal  and  interest^ 

The  taking  of  discount  in  advance  on  the  loan  of  money  secured  by  interett. 
bond,  even  wfore  the  statute  of  Anne,  was  considered  usurious,  and 
we  find  it  laid  down,  that  an  agreement  that  the  interest  on  the  princi- 
pal ahoiild  be  retained  at  the  time  of  the  loan,  or  paid  before  the  expi- 
ration of  the  year,  amounts  to  usury  ;  because  the  borrower  would  not 
have  the  use  of  the  sum  upon  which  the  interest  was  taken  for  the 
nbole  year;*  but  an  exception  to  this  general  rule  has  been  allowed  in 
the  disconntinff  of  bills  of  exchan^  negotiated  in  the  ordinary  course  of 
trade,  the  usual  mode  of  doing  which  is  to  take  interest  upon  the  whole 
amount  of  the  bill,  at  the  time  the  money  is  advanced,  until  the  time 


erii^  9.  Bnks,  Forr,  Rep.  72  HanvoB 
•  H«ikiiel,  1  Maxah.  S4S.  5  Taunt.  7S0. 
Parr  0.  JBliason,  a  Esp.  R«p  aiS.  lEasl, 
n.  8.  O  Witbaa  «.  Lee,  4  Eap.  Rep 
264.  See  BafDM  9.  Headley,  1  Oampb. 
Nl  Pri.  187.  over-ruled  in  2  Tauat  184. 
Hah  a  N.  P.  270. 

•  £Uai  V.  Wanieat  Ckk  Jac.  S2.  YeW. 
47.    Moara»  762.    2  Andeia.  121. 

'  Banea  v.  Headky,  1  Campb.  t87.— Id. 
2  Taunt.  104. 

« Shepherd  ».  Charter,  4  T.  R.  275— 
George  v,  Stanley,  4  Taunt  683.  Anne, 
79.  note. 

^  Geoige  «.  Staaley,  4  IVunt  668. 


'  Phiilipa  V.  Coekayae,  8  Oampb.  119. 
1  fiaund.  285,  n.  1. 

i"  Benfield  v.  Solomon,  9  Ves.  84.  Fkz- 
rojr  9.  Gwillim,  1  T.  R.  158.  Hindle  v, 
O'Brien,  1  Taunt  41.3.  Bed  vide  Roberts 
«.  Goff,  4  B.  It  A.  92.  The  statute  enacts, 
that  the  contiact  shall  be  void,  and  it 
would  militate  against  the  policy  of  tiie 
enactment,  if  any  effect  were  pren  to 
the  contract  by  allowing  the  lender  to  re« 
tain  deeds. 

>  Roberta  9.  Gijff,  4  R  It  A.  92. 

■>  Barnes  t».  Worledge,  Nay,  41.  Cro. 
Jac.  26.  7elv.  81.  Moor.  C44.  S.  C.<- 
Grime's  caae,  1  Bulst  20.  and  Per  P<^ 
ham,  J.  in  Daiton's  case,  Noy,  171. 


■  * 


(106)  Qp  thia  point,  HMe  Sifimfiri  v.  JSdbt,  2  Caiae's  Bep.  180. 
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lUegdHty  when  the  bill  will  become  due,  and  sach  transaction  on  a  bill  of  ex* 
^f*'''**^  change  in  the  way  of  trade,  for  the  accommodation  of  the  party  dc- 
It  viUataa '^  *™"*  of  raising  money  is  not  usurious,  though  more  than  five^er  cen/- 
be  in  effect  taken  upon  the  money  actually  advanced  ;  for  were  it  other- 
wise, every  banker  in  London,  who  takes  at  the  rate  of  five  pounds  per 
[  B4  }  ccfif^  for  dTisconnting  bills,  would  be  guilty  of  usury  ;  for,  if  upon  dis- 
counting a  J6100  bill  at  five  per  cent,  he  should  be  construed  to  lend 
only  £95,  then  at  the  end  of  the  time  he  would  receive  five  pounds 
interest  for  the  loan  of  £93  principal,  which  is  above  the  legal  rate." 
In  such  cases  it  has  been  considered,  that  the  additional  ^um  is  in  the 
nature  of  a  compensation  for  the  trouble  to  which  the  lender  is  exposed, 
and  unless  that  indulgence  were  allowed,  it  might  not  be  worth  while 
for  any  merchant  to  discount  a  bill.*  But  if  a  bill  or  note  be  for  a 
large  sum,  and  made  or  drawn  at  a  period  of  two  or  three  years,  it 
aeems  to  have  been  considered,  that  the  length  of  the  date  of  the  bill 
will  afford  a  presumption  that  the  discount  is  intended  as  a  cover  for  a 
usurious  bargain  $  and  in  the  case  of  a  bill  of  exchange  drawn  for  JS5000, 
and  payable  three  years  after  date,  upon  which  £750  was  retained  for 
discount ;  such  transaction  was  holden  to  be  usurious,  as  tlie  sum 
which  was  taken  for  interest  was  not  then  due,  and  the  bill  was  given 
to  secure  a  much  larger  sum  than  legal  interest  on  the  sum  which  would 
have  been  due  at  the  end  of  three  years,  provided  the  bill  had  not 
been  given.^ 

Comais-     Bankers  who  discount  a  bill  or  note  payable  at  another  place  may, 
non.  in  addition  to  the  legal  interest  or  discount  of  five,  pounds  per  cent., 

lawfully  take  a  custoniary  and  reasonable  sum  for  remitting  the  bill  or 
note  for  payment,  and  otner  necessary  and  incidental  expenses  ;  for  if 
they  were  allowed  only  five  per  cent,  upon  the  whole  transaction,  they 
might,  in  consequence  of  the  expenses  tney  incur  in  their  establishment, 
obtain  less  remuneration  on  the  discount  than  other  individuals.^  And 
the  right  to  receive  this  additional  remuneration  does  not  appear  to  be 
confined  to  cases  where  the  bill  is  payable  at  a  different  place  to  that 
where  the  banker  resides,  but  extends  to  bills  payable  in  the  same 
r  85  1  place;' and  though  it  has  been  considered  that  the  case  of  bankers  is 
dissimilar  to  that  of  other  persons,  on  account  of  the  nature  of  their 
business,  and  of  the  peculiar  expense  attending  it,>  yet  it  seems  that  a 
merchant  or  other  person  may,  under  circumstances,  legally  receive  a 


■Per  Eyre,  O.  J  and  Blackstone,  J. 
in  Lloyd  v.  Williams,  Bla.  Rep.  792.-3 
Wils.  256.  a  C. 

*  Per  Lord  Alvanley,  C  J.  in  deliver 
ing  judgment  in  Marnh  v.  Martindale,  3 
Bob.  &  Ful.  158.  1  Holt  0.  N.  P.  262, 
263. 

p  See  Marsh  v,  Martindale,  3  Bos.  & 
Pul.  154.  and  the  judgment  of  Lord  AI- 
vanley,  p.  160, 1. 

1  Winch,  qiii  tarn  v.  Fenn,  cited  by 
BuUer,  J.  in  Auriol  v.  Thomas,  2  T.  R. 
52.  Ex  parte  Jones  17  Yes.  382.  1  Rose 
Rep.  29.  Benson  v.  Parry,  cited  in 
Baynes  v.  Fry,  16  Ves.  120.  1  Holt  C  N. 
P.  263. 

Winch,  qui  tarn  o,  Fenn.  This  was  an 
action  for  usury  against  the  defendant, 
who  was  a  country  banker  livine  at  Sud- 
bury.   It  appeared  on  the  trial  that  the 


custom  was  to  discount  bills  in  LonTSon, 
for  their  correspondents  at  Sudbury,  re- 
serving  five  shillings  per  cent,  on  the  gro^s 
sum  (beyond  the  legal  discount,)  without 
any  reference  as  to  the  time  which  the 
bill  had  to  run.  The  jury  found  a  ver- 
dict for  the  defendant  under  the  direction 
of  the  Judge  ;.  and  BuUer,  J.  in  Aurioi  v. 
Thomas,  2  T.  R.  52,  referring  to  the 
above  case,  said,  **  It  is  now  clearly  set- 
tled, that  the  party  is  entitled  to  take  not 
only  five  pounds  per  cent,  for  legal  interest, 
but  also  a  reasonable  sum  for  remitting 
and  other  necessary  incidental  expenses. 
Vide  also  Ex  parte  Jones,  in  the  matter  of 
Allen,  1  Rose  Rep.  29.  S.  P.  afld  17  Ves. 
332.  o«  L. 

'  Mastermsn  v.  Cowrie,  3  Campb.  492. 

■  Per  Eyre  C  J.  Hammet  v.  Yes.  1  Bo?, 
k.  Pul.  152. 


T8BIB  PJJVrS  AKB  FABTICULAR  REQ6ISITBS. 


85 


GoiiiiiittR<m  OB  discounting  bills;  as  where  he  has  considerable  trouble  lUegaXity 
in  keepiDg  ^counts  for  the  party  so  charged.'  ^^h^^'^^' 

it  vitiatest  • 
liVith  respect  to  the  amourd  of  the  commission  which,  a  banker  maj 

chai^  either  for  discountins;,  receiving,  accepting,  or  paying  bills,  there 
appears  to  be  no  settled  rule ;  but  it  is  a  question  to  be  left  to  the  jury 
upon  the  evidence,  whether  the  charge  is  reasonable,  and  commensurate 
with  the  trouble  and  expenses  incidental  to  the  transaction  $  if  it  exceed 
a  fair  remuneration,  and  be  mixed  with  an  advance  of  money,  then  the 
transaction  will  be  usurious. '^  The  usual  commission  on  discounting 
bills  sanctioned  by  the  decisions,  is  five  shillings  per  cent,;^  but  there 
is  no  rule  of  law,  that  it  shall  not  exceed  that  rate;^  and  in  the  case  of 
a  very  larxe  and  complicated  account,  the  commission  of  one-half  per 
cent,  was  allowed.*  But  where  a  party  charged  seven  and  sixpence  per 
cent,  for  commission  on  discounting  a  biiU  without  proving  that  he  had 
been  pat  to  expense,  or  any  considerable  degree  of  trouble  in  the  trans- 
action, it  was  deemed  usurious** 

Bankers  cannot  charge  interest  upon  interest,  without  an  express  con-  Compound 
tract  for  that  purpose;  and  it  has  even  been  supposed,  that  they  cannot  iBterMt,ftc« 
legally  make  rests  in  their  accounts,  so  as  to  charge  interest  upon  prior 
interest  and  commission,  but  this  seems  unreasonable ;  and  unless  the 
rests  ID  the  account  be  made  too  frequently,  and  out  of  the  ordinary 
course  of  business,  and  for  the  mere  purpose  of  obtaining  compound 
interest,  such  rests  seem  perfectly  legal.  ^    So  also  an  agent  wno  has 
advanced  money  for  his  principal  in  effecting  insurances,  and  other  [    86    3 
mercantile  business,  is  entitled  to  charge  interest,  and  at  the  end  of 
every  year  to  make  a  rest,  and  add  the  interest  then  due  to  the  prin- 
cipal ;<  but  where  bankers  seek  to  recover  interest  upon* moneys  ad- 
vanced to  a  customer,  it  is  not  sufficient  to  show  that  it  was  the 
general  custom  of  their  houses  to  charge  interest  calculated  upon  half- 
yearly  rests,  without  also  showing  that  such  customer  knew  that  such 
was  the  practice.<> 


*  Per  Lord  Alvanley,  C.  J.  in  Marsh  v. 
Martindal,  8  Boe.  &  Pul.  168. 

•  CarsUirs  v.  Stein,  4  M.  ft  a  195 

P&]iner  v.  Baker,  1  M.  ft  &  56.  Harrin 
p.  BoBloB,  2  Campb.  848.  BAaaterman  v. 
Cowrie,  8  Campb.  492. 

■  Winch  tf.  Fenn,  ante,  84,  n. ;  but  see  the 
cases  Ex  parte  Jones,  17  Yes.  S32.  1  Rose, 
29,  where  one-eighth  jierceTi^.  was  allowed 
t^a  diaGooniB. 

f  Per  Lord  Ellenborough,  Carstairs  9. 
Stein,  4  M.  ft  a  199. 

>  Id.  ibid. 

>  Brooke  v.  Middleton,  1  Campb.  448. 

^  Caliot  V.  Walker,  2  Anst  Rep.  495. 
TThe  defendants  in  this  case  acted  as  bank- 
ers, and  at  the  end  of  every  quarter  struck 
ft  balance,  in  which  wa»  included  the  prin- 
cipal mooey  advanced  by  them,  all  interest 
tiken  doe  upon  it,  and  a  commission  of  fire 
iljiiingsa  for  every  100/.  advanced.  This 
balance  was,  at  the  end  of  every  quarter, 
converted  into  principal,  and  carried  inte- 
rest Tba»  the  plaintiff  coateaded  to  .b« 
^sorv. 


The  court  declared  themselves  strongly 
of  opinion  that  this  case  was  not  usurious. 
The  statute  allows  interest,  not  merely  of 
6A  per  cent,  for  a  year,  but  after  the  rate 
of  5/.  per  cent,  half-yearly  payments  of  in- 
terest, or  the  discounting  bills  at  the  begin* 
ning  of  the  time  when  they  have  to  run, 
have  both  been  argued  to  be  usurious,  as 
being  a  greater  profit  than  6/.  per  cent,  for 
a  year;  but  both  these  cases  have  been  held 
to  be  legal,  because  they  are  after  the  rate 
of  5/.  per  cent.  Bo  here,  the  payment  of 
interest  quarterly  is  not  illegal,  and  the  cus- 
tom of  the  place  and  practice  of  the  parties 
being  to  strike  a  balance  at  those  periods, 
brings  it  to  the  case  of  a  fresh  agreement, 
at  the  beginning  of  each  quarter,  to  lend 
the  sum  then  due.  So  the  commission 
claimed  may  be  a  fair  value  for  the  trouble 
of  the  defendants,  and  unless  it  appeared  to 
be  a  mere  colour  for  usury,  we  diould  be 
very  unwilling  to  decide  against  the  gene- 
ral custom  of  the  place. 

«  Bruce  v.  Hunter,  8  Campb.  467. 

'  Moore  and  others  v,  Voughton«  1  Stark.. 

487. 
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niigMff  la  all  cues  wh£re  baiikers  make  any  chaygc  by  way  of  Gonmissm 
^^"''ff'for  extra  trouble  or  expense  they  may  be  put  to,  in  traosactiBg  the  bu- 
it  yitiatfff  ^^Q^Si^  ^^  &  pAJ'tj,  it  18  advisable  to  detach  the  charges  for  the  trouble  of 
keeping  the  accounts  from  the  charge  of  interest  for  forbearance ;  and 
if  a  banker  undertake  to  conduct  any  transaction  not  in  bis  ordinary 
mode  of  business^  and  stipulate  for  a  certain  charge  to  be  made  by  him 
in  consideration  of  such  extra  troyble  and  expense,  independently  ^'  of 
all  coats,  charges,  damages,  and  expenses  that  he  may  be  put  to  b?  means 
of  the  premises,"  it  is  not  usuriousi  fur  trouble  is  not  necessarily  to  be 
intended  aa  a  colourable  reservation  of  further  interest  beyond  the  legal 
interest,  but  as  a  compensation  for  trouble  not  comprehended  within  the 
words  ^*  costsy  charges,  damages,  and  expenses/'* 

[  ST  3  ^^  p&rty  discounting  a  bill  should  pay  the  amount,  lets  the  interest 
itt  cash,  or  if  he  give  a  bill  or  draft  in  exchange,  he  should  allow  a  re^ 
bate  of  interest  for  the  time  the  latter  has  to  run;  for,  if  he  were  to 
impose  upon  the  party  applying  for  the  discount  of  such  draft  or  bill, 
without  allowing  interest  thereon,  the  transaction  would  be  usurious/ 


•  Palmer  and  WiUuns  v.  Baker,  1  M. 
k  &  67.  The  plaiatitfa  in  thia  caae  were 
hankera,  and  luid  been  put  into  poaaesaion 
of  certain  timber  of  I.  H.  and  brought  an 
action  of  trover  aj^ainat  the  defendant,  who 
was  abeiiff  of  Worcheaterahire,  to  recover 
te  value  of  part  of  the  timber  taJben  by 
him  in  execution,  at  the  suit  of  a  creditor  <n 
I.  H.  The  cause  was  tried  at  the  aasizea 
at  Worcester,  and  the  plaintiffis  had  a  yer« 
diet,  subject  to  a  question  of  law,  upon  the 
constructioo  of  a  4iiied  nude  between  L  H. 
and  the  plaintifis,  vrUch  recited  aa  agree- 
ment between  I.  H*  and  one  I.  L.  for  the 
purchase  of  growing  timber,  for  4800/. 
which  timber  waa  to  be  paid  for  by  I.  H. 
part  on  the  execution  of  the  agreement, 
and  the  reat  by  bankers'  acceptancea  at 
different  dates.  The  indenture  further 
recited,  that  I.  H.  being  indebted  to  the 
plaintifis  in  1424/.,  for  the  balance  of  an 
account  between  them,  that  he  had  agreed 
to  assign  the  said  agreement,  and  all  ma  in- 
terest under  it,  to  the  plaintiffa,  they  under- 
taking to  fulfil  the  agreement,  with  respect 
to  the  making  the  several  payments  at  the 
times  and  in  manner  therein  mentioned, 
Hpon  the  trust,  in  the  first  place,  out  of  the 
proceeds  which  might  fit>m  time  to  time 
arise  from  the  sale  of  the  timber,  to  retain 
and  repay  themselves  the  purchMe<4aoney, 
as  aforesaid,  then  the  said  1424^,  owing  to 
them  from  I.  H.  upon  his  account  stated, 
together  with  the  mterest  thereof,  at  .five 
per  cent,  up  to  the  time  of  pa]rment,  and 
also  the  further  sum  of  200/.,  as  and  for  a 
reasonable  profit  and  compensation  for  the 
trouble  they  would  be  at  in  the  present  by- 
aineaa,  and  alao  all  costa,  charges,  dama^, 
and  expenses  vrfaich  they  should  or  might 
expend,  be  pot  to,  or  be  liable  for,  on  ac- 
eounto  f  the  premises,  or  in  any  wise  -re- 
lating thereto^  A  rule  fUfi  £(M- aetkii^  aside 
the  verdict,  waa  obtained,  upon  the  ground 
ttat  the  ooveant  for  paymcDtof  200/.  (be- 
aides  the  money  advaaeed  bj  tbeni)  UKibs« 


terest  thereof,  and  aO  costs,  chaiges,  da* 
mages,  and  expenses,)  by  way  Si  com- 
pensation for  trouble,  was  usurious  upon 
the  face  of  it,  and  therefore  void,  and 
upon  cause  shown,  the  court  were  of 
opinion,  that  upon  looking  to  the  trusts 
of  the  deed,  there  appeared  a  conuder- 
able  share  of  trouble  imposed  upoo  the 
persons  who  were  to  carry  the  trust  into 
effect,  which  entitled  them  to  compensa- 
<ion,  and  that  to  a  conaidefahie  amount 
beyond  the  interest  reserred ;  and  al- 
though  special  provision  was  made  for  re- 
imbursing them  all  costs,  charges,  da- 
mages, and  expenses  whieh  tfadf  mii^ht 
be  put  unto,  yet  that  was  to  be  confined 
to  expenses  incurred  by  tima  in  euttuig 
down  and  felling  the  timber,  but  that 
there  might  be  other  sources  of  expense 
incurred  by  them,  wMcfa  would  not  pro- 
perly faU  under  either  of  tiwse  heads, 
and  4hat,  under  the  ijpecia]  circumstances 
of  the  case,  the  200/.  was  aoi  more  thao 
their  trouble  might  require  in  getting 
back  their  principal  and  iaterest,  aind  dis- 
charged the  rule. 

'  Matthews,  qui  tam  9.  Qrifiiths,  Peake, 
200.  and  see  also  Hammett  •.  Yea,  1  Bos. 
h,  Pttl.  144.  Per  Eyre,  C.  i.  Maddock 
o.  Hammett,  7  T.  R.  18ft. 

Matthews,  qui  tarn  9*  Orifiths  vA 
others,  Peake's  Ni  Pri.  C»-  200.  This 
was  an  action  on  the  statute  against  usuiy. 
The  defendants  were  bankers  at  Forts- 
mouth,  and  Mrs.  8.  residing  there,  drew 
a  bill  for  000/.,  on  her  agent  in  Londoot 
payable  to  Ibe  defendants  or  order,  thirty 
days  after  date,  which  the  defondaots 
discoonted  by  given  her  their  note  for 
000/.,  payable  in  Liondon,  at  three  dajs 
after  sight ;  for  titis  the  detedanta  re- 
ceived a  discount  at  fiire  per  cent,  cal- 
cidating  on  the  thirty  days  -the  bill  bad  to 
run,  but  -making  no  4ediiotion  on  account 
joT  tiie  ^hc«e  days  fmee  .wUeh  4bA  bsnk- 
en  took  tbeiooa ;  it  appemd  Um  ^ 


\ 
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But  where  A,  being  a  banker  in  the  country,  discounted  bills  at  four    TUegal&y 
months  for  B.,  and  took  the  whole  interest  for  the  time  they  had  ^^^^^^^^ 
rao,  and  B.  on  being  asked  how  he  would  have  the  money,  clirected  ||  ^itktea. 
part  to  be  carried  to  liis  account,  and  part  to  be  paid  in  cash,  and  the 
residue  by  bills  on  London,  some  at  three,  others  at  seven,  and  others 
at  thirty  days  sight,  it  was  decided  not  to  be  a  usurious  transaction  so 
as  to  induce  the  court  to  grant  a  new  trial,  it  appearing  to  have  been 
entirely  optional  on  the  part  of  the  holder  to  receive  the  amount  of  the 
bill  which  was  discounted  in  cash  or  bills.* 


Where  a  party  is  compelled  to  take  goods  in  discounting  a  bill  of  ex- 
change, a  presumption  arises  that  the  transaction  is  usurious,  and  to 
rebat  this  presumption,  evidence  must  be  given  of  the  value  of  the 
goods  by  the  person  who  supplied  the  goods,  and  sues  on  the  bilK^C  88 
But  where  in  oiscounting  a  bill,  a  proposal  is  made  that  goods  shall  be 
taken,  although  such  proposal  on^nate  with  the  plaintiff,  yet  if  the 
other  party  readily  accede  to  it,  thinking  that  he  shall  make  a  profit  by 
the  transaction,  the  presumption  is,  that  the  goods  are  fairly  charged, 
and  it  lies  upon  the  defendant  to  prove  the  contrary  if  he  would  impeach 
the  plaintiff^  title  to  the  bill  upon  the  ground  of  usury.' 


mon«7  to  be  received  for  the  draft  wm 
intended  to  be  ^emitted  to  London,  but 
ibe  defendants  gave  their  note  at  three 
(iajB  sifht,  witl^ut  asking  any  queations 
u  to  £e  mode  ia  which  ahe  would  be 
paid  the  monej..  * 

Lord  Ken  joQ  said  he  was  eleafly  of  opin- 
ion, that  thu  "WM  an  usurioua  contract, 
^^tfaer  the  peraon  diacottnting  the  bill, 
chose  to  receive  a  note  or  money.  If 
Mia.  8.  choae  to  have  a  note  jiayable  in 
town,  the  defendant  should  not  have 
t^en  interest  for  the  time  that  note  had 
to  run,  hot  ahould  compute  his  interest 
from  the  time  it  was  payable.  See  also 
FlofBT  a.  Edwaids,  Oowp.  112. 

(  HHusett  9.  Yen,  1  Bob.  &.  PoL  144 

15t 

^  Davis  9.  Hafdecre,  2  Campb.  375.  In- 
<i<nee  aj^ainst  the  drawer  of  a  bill  of  ex- 
chan^,  defence  usury ;  it  appeared  that 
tb«  defendant  had  made  application  to  the 
piaoitiff  to  discount  a  bill  of  exchange 
drairn  by  Mm.  Phiintiff  consented ,  in  con- 
fderatiott  fti  his  takin<;  in  part  a  landscape 
ia  imitation  of  Poussin,  to  be  rained  at 
^^^  "nie  defendant  offered  te  prove 
^t  the  plaintiff  had  purchased  the 
pKture  for  n  leas  simi  than  150/., 
^  which  was  its  fall  Talue.  Lord 
Bieaborou^y  before  whom  the  cause 
Was  tried,  said,  "  where  a  party  is 
conpelled  to  take  goods  in  discounting 
^  bU!  of  exefaanse,  I  tUnk  a  presump- 
<ioQ  arisea  that  the  transaction  is  usuiiona. 
1^  rebut  this  presmnptioB,  evidence 
"^KWid  be  giv«D  of  the  Talne  of  Uie  goods 
^^  person  who  sues. on  the  bill.  In 
^  present  ease  I  must  require  such  eri- 
^oe  to  be  adduced ;  and  1  wish  it  may 
w  Qidcnlood«  the!  in  shnibr  cases,  this 
^  ^  "^>y^l»gHl  iWI  be  governed 
vHimr  OK  Biixs* 


for  the  futm'e.  When  a  man  goes  to  get 
a  bfn  discomited,  his  object  is  to  procure 
caf^,  not  to  encumber  himself  with  goods* 
Therefore,  if  goods  are  forced  upon  him, 
I  must  have  proof  that  they  were  esti- 
mated at  a  sum  for  which  he  could  render 
them  available  upon  a  re-sale,  not  at 
what  might  poasibly  be  a  lair  price  to 
charge  to  a  purchsMr  who  stood  in  need 
of  them.'*  Jones  v.  Dayison,  Holt  C. 
N.  P.  266.  S.  C.  See  also  Pratt  v,  Wi- 
ley, 1  Esp.  40.    1  Esp.  11. 

*  Coombe  v.  Miles,  2  Campb.  558.^- 
Defendant  was  acceptor  of  a  bill  of  ex* 
change  drawn  by  Plimpton  and  Co.  and 
by  them  indorsed  to  plaintiff.  The  de- 
fence was,  that  plaintiff  had  been  guilty 
of  usuiy  in  the  discounting  the  bin,  in 
obliging  Plimpton  to  take  a  quantity  of 
ready-made  waistcoats  at  a  given  price. 
Plimpton  agreed  to  take  the  waistcoats, 
€t8  he  thouf^ht  he  eotdd  make  a  profit  on 
them.  It  was  contended  for  the  defendant, 
on  the  authority  of  Davis  e.  Hardacre,  (last 
note)  that  the  plaintiff  was  bound  to  show 
the  waistcoats  were  of  the  value  charged. 
Lord  EUenborough  said,  where  circum- 
stances of  strong  suspicion  appear,  I 
think  it  is  fair  to  call  upon  the  person 
who  gires  goods  in  discounting  a  bill  of 
exchange,  to  show  that  they  were  of  the 
real  value  at  which  they  were  charged ; 
but  here,  although  the  .proposal  to  take 
the  waistcoats  originated  with  the  plain- 
tiff, the  otiier  party  readily  acceded  to  it, 
and  said  he  thought  he  should  make  a  pro- 
fit by  it  Upon  this  evidence,  thererare, 
we  must  presume  that  the  goods  were 
charged  beneath  their  tnie  value,  and  it 
liea  on  the  defendant  to  prove  to  the  con- 
trafy,  if  he  would  impeach  the  plaintiff's 
title  to  the  bill  on  the  ground  of  umry. 
Verdict  for  plaintiff. 
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IlIegMy  The  charge  of  commissioDf  with  reference  to  bills,  is  not  confined 
^<^nrf€r-  l^j  n  transaction  of  discount  5  for  an  agent  may  charge  a  reasonable  com- 
I^I^J^^^"  mission  beyond  legal  interest,  for  his  trouble  in  procuring  the  accept- 
ance and  payment  of  bills.  ^  So  bankers  and  others  may  sustain  a  si- 
milar charge  for  accepting  and  paying  bills,  being  proTided  vridi  funds 
for  such  purpose  before  they  became  due,  in  which  case,  as  there 
would  be  no  advance  of  money,  the  transaction  could  in  no  point  of 
view  be  deemed  usurious ;  but  if  an  advance  of  money  by  such  ac- 
ceptors be  in  contemplation,  it  would  then  be  a  question  of  fact  for  a 
jury,  whether  the  commission  wa«  a  shift  to  obtain  more  than  legal  in- 
Q  89  ]  terest  for  the  forbearance,  or  a  compensation  for  the  trouble  and  expense 
incurred  in  accepting  and  paying  the  bills.^  But  if  the  acceptor  of  a 
bill,  at  the  request  of  the  holder,  discount  such  bill,  and  receive  more 
than  five  per  cent,  for  the  time  it  has  to  run,  this  transaction,  however 
improper,  will  not  constitute  usury,  it  being  a  mere  anticipation  of 
payment  by  the  party  primarily  liable  on  the  bill,  and  not  a  transac- 
tion of  loan  or  forbearance  sufficient  to  bring  it  within  the  terms  of  the 
statute  against  usury." 

So  where  a  person,  in  order  to  get  hrs  acceptances  negotiated,  agrees 
with  a  broker  to  allow  him  to  retain  exorbitant  brokerage,  as  ten  per 
cent,  out  of  the  money  received,  upon  getting  them  discounted,  the 
broker  himself  not  being  the  party  to  discount  them;  a  bill  accepted 
and  negotiated  upon  such  agreement  is  not  therefore  void." 

13ih,  The  It  is  said  by  Marius,  that  if  the  drawer  of  a  bill  is  himself  to  be  the 
direction  to  debtor,  then  he  inserts  in  the  bill  these  words : — ♦<  and  pot  it  to  my  ac- 
tcc^t  *^c^wnt ;"  but  if  the  drawee,  or  person  to  whom  it  is  directed,  be  debtor 
to  the  drawer,  that  he  inserti  the  following  words  ; — *^  and  put  it  to 
j^otir  account ;"  and  that  sometimes,  where  a  third  person  is  debtor  to 
the  drawee,  it  is  expressed  in  the  bill  thu^s:-— *'  and  pay  it  to  the  account 
of  Jl,  B,  *'•  It  is,  however,  perfectly  unnecessary  to  insert  in  a  bill 
any  of  these  words. 

I4tht  Of  (14) — ^The  propriety  of  inserting  the  words,  "  aa  per  advice,^  depends 
the  words,  on  the  question  whether  or  not  the  person  on  whom  the  bill  is  drawn  is 
«^M  per  ad-  ^  expect  further  direction  from  the  drawer.  Bills  are  sometimes  made 
payable  **  as  per  advice  ;**  at  other  times,  **  without  further  advice ;"' 
and  generally  without  an  v.  of  these  words.  In  the  former  case,  the 
drawee  may  not,  but  in  tne  latter  he  may,  pay  before  he  has  received 
advice. 


vice. 


IStM>rtw«     (15) — ^To  give  eflTect  to  the  bill,  ^c,  the  drawer^a  name  must  either  be 
el's  name,  subscribed,  or  inserted  in  the  body  of  itj^i  and  it  must  be  written  either 


*  Baynes  v.  Fry,  16  Yes.  120. 

>  Masterman  v.  Cawrie,  3  Campb.  488. 
Kent  0.  Lowen,  1  Campb.  178.  Hanner 
V.  BortOD,  2  Campb.  348.  See  cases  1 
Taunt  611.     1  Holt  C.  N.  P.>a66. 

^  Barclay  v.  Wdmsley,  4  East,  56.^* 
5  £sp.  11.  S.  C.  bat  see  Pothier  Traite 
de  rUsure,  part  2.  sect  6.  num.  128. 

>  DagnaU  v.  Wigley,  11  East,  48.  Ez 
parte  Henson,  1  Madd.  112. 

•  Mar.  p.  27.  Com.  Dig.  tit  Merchant, 
F.  6.  Thomas  o.  Bishop,  Rep.  Temp. 
Hardw.  1,2,8. 

f  Poth.  pL  86. 189. 


1  Beawesr  pi.  8.  Elltott  9.  Cooper, 
Ld.  Raym.  1878.  1  Stra.  809.  **  8  Mod. 
807.  8.  C.  Erskine  «.  Murray,  Ld.  Raym- 
1642.  Taylor  v.  Dobbins,  1  Stra.  399. 
Bayl.  16,  17. 

Elliott  9.  Cowper,  Stra.  809.  Ld.  Raym. 
1876.  8Mod.  807.  It  was  objected  on 
demurrer  to  a  declaration  on  a  note,  that 
it  alleged  only,  that  the  defendant  made 
it,  but  did  not  state  that  he  signed  it; 
but,  bjf  the  court,  if  he  did  not  «ther 
write  or  sign  it,  he  did  not  make  it,  for 
making  implies  signing,  and  making  is  al- 
leged.   JadgtteailbrpUuatUr. 
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bj  the  person  purporting  to  be  the  drawer,  or  by  some  person  autho-  IBthJIraw- 
hzed  by  iiim.^  If  drawn  and  signed  bj  an  agent,  it  is  usual  to  sign  it^*  ''^°^®* 
as  foUowa:— <<  A.  B.  per  procuration  C  Z>."  and  if  he  do  not  express 
for  whom  he  siens,  he  may  be  personally  liable."  If  signed  by  one 
person  for  himself  and  partners,  it  is  usual  and  advisable  to  subscribe 
the  name  of  die  firm,  or  at  least  to  sign  it  as  follows:— -^^.^.  B.  for 
•4.  B*  and  Company,"  or  to  the  eft'ect;*  but  it  is  sufficient  if  it  purport 
in  any  way  to  have  been  signed  on  behalf  of  the  firm. ""  If  a  bill  pur- 
port to  be  drawn.in  the  name  of  a  firm  as  consisting  of  several  persons, 
m  an  action  by  the  indorsee  against  the  acceptor,  the  declaration  may 
iver  in  the  plural,  that  certain  persons  using  that  firm,  drew  the  bill, 
although,  in  point  of  fact,  the  bill  were  drawn  by  a  sinele  person  using 
the  Dame  of  that  firm;'  and  where  money  was  deposited  in  the  Bank  of 
En^and,  ib  the  names  of  three  assignees^  it  was  ordered  by  the  Chan* 
celior  to  be  paid  to  die  checks  of  the  two.^ 

It  is  not  nsual,  nor  indeed  nrudent,  for  tlie  drawer  of  a  bill  or  check 
td  sisn  his  name  before  it  is  filled  up  in  every  respect;  for  if  a  person 
si^  his  names,  upon  blank  paper,  stamped  with  a  bill  stamp,  and  deliver 
it  to  another  to  draw  above  tne  signature,  he  will  be  liable  to  pay  to  a 
bofia  fide  balder,  any  sum  warranted  by  the  stamp.  * 

(16) — A  bill  of  exchange  being  in  its  nature  an  open  letter  of  request  i6th,    Di- 
irom  the  maker  to  a  third  person,  should  regularly  be  properly  addressed  rection    to 
to  that  person.*    But  it  a  bill  be  drawn  payable  to  the  order  of  the  thedr*we«. 
drawer  at  a  particular  place,  without  t>eing  addressed  to  any  person,  C    ^^     3 
and  a  party  afterwards  accepts  it,  the  want  of  the  address  of  the  bill 
to  any  particular  party  by  name,  is  cured.  ^    The  address  of  the  bill, 
it  is  aaid,  is  usually  made  by  the  Italians  and  Dutch  on  the  back  of  the 
bill,  hat  the  Trench  and  the  English  uniformly  subscribe  the  direction 
in  tiie  form  to  which  this  paragraph  refers;  and  this  latter  mode  is  re* 
commended  as  preferable  to  the  other,  because,  as  the  paper  on  which 
a  bill  is  usually  written  is  but  small,  if  the  direction  .were  on  the  back 
of  it,  there  would  be  very  little  room  left  for  indorsements,  which  fre* 
quently  are  very  numerous ;  nor  would  there  be  any  space  on  which  to 


Erikine  «.  Mnrray,  Ld.  Raym.  1542. 
la  aa  action  on  a  bill,  it  waa  alleged, 
that  the  plaintiff  made  his  bill  in  writiag, 
tad  tfacKby  required  the  defendant  to 
Pfy-  It  was  objected  on  error,  that  it 
^  not  appear  that  the  plaintiff  signed 
tbe  bill;  but  it  was  answered  that  the 
allegation  that  he  made  it,  and  required 
tlw  defendant  to  pay,  implied  that  his 
ume  was  in  it,  (otherwise*  he  could  not 
request,)  and  that  he  or  somebody  wrote 
it  for  iiim.  Jodpnent  for  the  plaintiff  was 
tffinned. 

Taylor  e.  Dobbins,  1  Stra.  899.  The 
declaration  upon  a  note  sUted  that  the 
defendant  wrote  it  with  his  own  hand, 
bot  did  not  allege  that  he  signed  it,  and 
ui  exception  was  taken  upon  that  ground. 
^  per  eitr.  If  the,  defendant  wrote  it, 
uis  subscription  to  it  Was  unnecet^ary; 
tt  is  sufficient  if  his  name  appeared  in  any 
part.  I  "J.  8.  promise  to  pay,"  is  as 
good  as  **  I  promise  to  pay,"  subscribed 
fS.  See  ako  Saunderson  r.  Jackson, 
2  B«B.  «( PuL  238. 


'  Ante,  23,  4.    Bayl.  17. 

*  Thomas  v.  Bishop,  Stra.  955.  Ante, 
27,  n. 

'  Smith  9.  Jarves,  Lord  Raym.  1414. 
The  declaration  upon  a  note  drawn  by 
Jarves  and  Bailey,  stated,  that  Jarves 
for  himself  and  partner,  made  his  note 
in  writing  with  his  own  had  subscribed, 
whereby  he  promised  for  himself  and 
partner  to  pay.  It  was  objected  on  de- 
murrer, that  it  was  not  charged  that 
Jarves  had  signed  the  note  for  himself 
and  Bailey,  but  the  Court  held,  the  state- 
ment showed  that  Jarves  did  sign  for  him' 
self  and  Bailey,  and  gave  the  plaintiff 
judgment 

»  Ante,  39. 

>  Baits  r.  Clive,  4  Campb.  78.  4  M.  & 
S.  lo<  S.  C 

y  £z  parte  Hunter,  and  another,  2  Rose, 
363. 

'  CoUia  o.  Emett,  1  Hen.  Bla.  313.-- 
Ante,  24,  n. 

*  Poth.  pi.  35.  Beawes,  pi.  3.  Mar.  143. 

*  Gray  v  Milner«  3  Moore,  90. 
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16th,  Dir  write  tlie  receipt  for  paynento  A  bill  directed  to  A.,  orin  htsubsefice 
•  '^^l  ^to  Bm  and  beginning  "  pray,  gentlemen,  pay,  &c."  being  accepted  only 
awce.  ^^  ^^  ^^^^^  j^  declared  upon  withoat  noticing  B.*  If  a  bill  be  inten- 
ded to  be  accepted  by  two  or  more  persons^,  it  should  be  addressed  ac- 
cordingly, for  where  a  bill  was  drawn  upon  one  person,  and  was  ac- 
cepted by  him  and  another,  it  wag  decided  that  only  the  first  party  was 
liable  as  acceptor.* 

ITth,  IStli,  (17,  18) — It  is  said  that  the  place  where  the  payment  is  to  he  mmde 
Place  of  giioui^  be  fully  expressed  in  the  subscription  or  body  of  the  bill;'  and, 
payment,  ^j^^  jf  ^  j^^jj  ^  rfp^wn  upon  a  person  not  resident  at  the  place  where 
the  drawer  intends,  the  bill  to  be  payable,  the  place  where  the  drawee 
resides,  as  well  as  the  place  where  payment  is  to  be  made,  should  be 
mentioned  in  the  subscription. <  In  general,  however,  the  drawer  mere- 
ly states  the  address  of  the  drawee,  without  pointing  out  the  place  of 
payment. 

When  it  is  intended  that  the  bill  should  be  payable  at  a  particular 
place,  it  is  advisable  to  insert  such  place  in  uie  body  of  the  bill,  as 
*«  Two  months  after  date  pay  to  my  order  in, London,"  &c.  but  it  will 
suffice  to  insert  such  direction  in  the  address  to  the  drawee,  as  **  To 
Messrs.  A.  and  B.,  Plymouth,  payable  in  London."  In  these  cases  the 
place  of  payment  forms  part  of  the  contract;  and  in  pleading,  the  bill 
must  be  described  accoroiogly;''  and  though  in  the  case  of  a  note,  where 
^  93  ]  the  place  of  payment  was  merely  inserted  as  a  memorandum  at  the  bot- 
tom, and  not  in  the  body,  it  was  decided  that  this  formed  no  part  of  the 
contract,  and  need  not  be  stated  in  the  declaration.*  We  shall  here- 
after find,  that  if  a  place  be  stated  in  any  part  of  the  note  or  hill,  with 
intent  to  qualify  the  contract,  is  mast  be  so  described  in  pleading^ 

In  general,  no  witness  is  essential  to  the  validity  of  a  bill  of  exchange 
or  promissory  note;^  but  in  the  case  of  bills  drawn  for  a  less  sum  than 
five  pounds,  a  witness  is  necessary,""  and  in  other  cases,  if  there  be  a 
subscribing  witness,  the  instrument  must  be  proved  by  subpoenaing 
him. 


Bills  of  Exchange,  like  every  other  contract,  are  to  be  construed 


"^  Mar.  44.     Com.  Dig.  tit  Merchant, 
F.6. 

*  Anonymous,  12  Mod.  447. 

*  Jackson  v.  Hudson,  2  Campb.  447. 
«  Mmt.  107,  8. 

t  Beawes,  pi.  8. 

k  Hodge  V.  Fillis  and  another,  S  Campb. 
4SS.  This  was  an  action  by  the  indorsee 
of  a  bill  of  exchange,  drawn  by  Messrs. 
W.  and  A.  Maxwell,  at  Cork,  upon  the  de- 
fendants, and  directed  to  them  as  follows  : 
' «  To  Messrs.  Fillis  and  Co.  Plymouth,  pay- 
able in  London."  The  bill  was  accepted 
by  the  defendants,  payable  at  Sir  John  Per- 
rin^'s  and  Co.  bankers,  liondon.  The 
plaintiff  proired  the  hand-writing  of  the 
acceptors  and  indorsers.  It  was  contend- 
ed for  the  defendant,  that  the  plaintiff 
could  not  upon  this  cTidencc  be  entitled 


to  a  verdict,  as  there  could  be  no  doubt 
that  where  a  particular  place  of  payment 
is  denoted  both  by  drawers  and  acceptors, 
it  becomes  a  term  of  the  contract  belMreen 
the  parties,  and  an  arveiment  that  the  bill 
was  presented  for  payment  Aere,  could  not 
possibly  be  rejected  as  irrelavant.  Liord 
£llenborough,  before  whom  the  cause  wa!» 
tried,  expressed  himself  to  be  of  ^s  opin- 
ion. The  plaintiff  had  a  verdict  on  another 
ground. 

<  Price  9.  Mithell,  4  Campb.  SOC^Exon 
tr.  Riissel,  4.M.  &  S.  605. 

k  Post,  and  Hardy  v.  Woodroofe,  2 
8tark.  319. 

I  Marius,  14. 

">  Ante,  51.    17  Gea  8.  c  30.  aecv  1  ; 

and  post.  Appendix. 
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m  8Qch  a  manner  as,  if  possible,  to  give  effect  to  the  intention  of  the  How  bflb, 
contracting  parties ;  and,  indeed,  our  courts,  sensible  how  Peculiarly  **j^^^^^ 
coaducive  the  negotiability  of  these  instruments  is  to  the  ease  and  in-^^j   ^^^ 
crease  of  trade,  adopt  a  still  more  liberal  mode  of  construing  them  than  effect  to. 
any  irtber  instrument. " 

It  has  been  observed  by  a  celebrated  writer  on  moral  philosophy, • 
that  '*  every  contract  should  be  construed  and  enforced  according  to 
the  sense  in  which  the  person  making  it  apprehended  the  person,  in  whose 
favour  it  was  made,  understood  it ;  which  mode  of  interpretation  will 
exclude  evasion^  in  cases  in  which  the,  popular  meaniid^of  a  phrase,  and 
Ihe  strict  grammaticab  signification  of  words  differ,  or  m  general  when- 
ever the  contracting  party  attempts  to  make  his  escape  throuijh  some, 
ambiguity  in  the  expression  which  be  used. "    These  observations  are 
applicable  to  the  mode  of  construing  a  bill  of  exchange ;  thus,  in  a 
case  before  Lord  Macclesfield,  where  a  man  for  a  past  consideration 
gave  a  person  a  promissory  note,  in  the  beginning  of  which  it  was  men- 
tioned to  be  given  for  **  twenty  pounds  borrowed  and  received,*'  but  at 
the  latter  end  were  the  words,  *^  which  I  promise  nether  to  pay ;''  it  was 
decided  (hat  the  payee  might  recover  on  it,  because  the  person  making 
the  note  had  intentionally  excited  expectations  which  he  ought  to  sa- 
tisfy;'  so  if  a  bill  be  drawn  payable  to  the  order  of  a  fictitious  person, 
it  may  ut  res  mogta  wAeat  quam  pereat  be  recovered  upon  against  all  C    ^^     J 
the  parties  privy  to  the  transaction,  as  a  bill  payable  to  bearer^  on  the 
principle,  ^at  as  they  gave  currency  to  the  instrument,  which  they  knew 
could  never  be  paid  to  the  order  of  the  fictitious  payee,  the  law  will 
pn^ame  they  intended  that  the  formality  of  inctorsement  should  be 
wiived.%    I^nect  is  also  to  be  given  to  the  mtentimi  of  the  parties  ac- 
cor4iD|to  the  law  of  the  countnr  where  the  contract  is  made,  and  in 
vhich  it  is  to  be  performed,  and  not  according  to  the  law  of  the  coun- 
try into  which  either  or  all  of  them  may  remove  j'  for  what  is  not  an 
OMigatbn  in  one  place,  cannot,  by  the  laws  of  another  country,  become 
sQch  in  another  place  ;*  and  therefore  where  the  defendant  gave  the 
plaintiff  in  a  foreign  country,  where  both  were  resident,  a  bill  of  ex- 
change drawn  by  the  defendant  upon  a  person  in  England,  which  bill 
was  afterwards  protested  here  for  non-acceptance,  and  the  defendant 
afterwards,   while  still  resilient  abroad,  became  bankrupt  there,  and 
obtained  a  certificate  of  discharge  by  the  law  of  that  state,  it  was  held, 
that  such  certificate  was  a  bar  to  an  action  here,  upon  an  implied  as- 
sumpsit to  pay  the  amount  of  the  bill  in  consequence  of  such  non- 
acceptance  in  England.^    The  time  of  payment,  is,  however,  in  general 
to  be  calculated  according  to  the  laws  of  the  country  where  the  bill  is 
uiade  payable;"  thus  upon  a  bill  drawn  at  a  place  using  one  style,  and 
payable  at  a  place  using  the  other,  if  the  time  is  to  be  reckoned  from 
the  date,  it  small  be  computed  according  to  the  style  of  the  place  at 
which  it  is  drawn,  otherwise  according  to  the  style  of  the  place  where 


■  Hotfaam  9.  East  India  Company^  Dougl. 

^  Palej»  126.  Andenon  v.  Pitcher,  2 
Bm.  k  PuL  168. 

f  Cited  in  SimpsKm  p.  Vaughan,  2  Atk.  82. 

46ibsoQ  p.  Minet,  1  Hen.  Bla.  5S6.  Ante, 
^,  6.  Ez  parte  Bank  of  Scotland,  19  Yes. 
311,  2. 

»  Burrowa  v.  Jemino,  2  Stra.  733.  Scl. 
Co.  144.  &  C.    Potter  v.  Brown,  6  East, 


•Melan  v.  DeFiUjames,  iBos.  &  Pui.141. 
Talleyland  v.  Boulanger,  3  Vcs.  447.  6ie- 
nar  v,  Meyer,  2  Hen.  BJa.  603.  MoFtyn  t». 
Fabrigas,  Cowp.  174.  Robinson  v.  Bland,* 
Burr.  1077.  FoUiott  v.  Opden.  1  Hen.  Bla. 
123.  Alves  t».  HodiGFn,  7  T.  R.  242.  Da 
Costa  p.  Cole,  Skin.  272.  Potter  v.  Brown, 
5  East,  130.  Johnaon  v.  Macliielyne,  3 
Campb.  44. 

«  Potter  V.  Brown,  5  East,  124. 

«  Beawes,  pi  251.    Mar.  142. 
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Construe- it  ig  payable,  and  in.  the  former  case,  tiie  date  must  be  redi^eed  or 
tionofbiUst^jarjied  forward  to  the  style  of  the  place  where  the  bill  is  payable,  and 
^  the  time  reckoned  from  thence. >    It  has  been  observed,^  that  this  is 

contrary  to  the  reason  and  the  nature  of  the  thing ;  yet,  other  writers 
entertain  a  dift*erent  opinion ;  and  it  is  said,  that  a  bill  of  exchan^  is 
considered  in  this  respect  as  having  been  made  at  the  place  where  it  ia 
pa^rable,  according  to  the  maxim,  contraxisse'unusquisque  in  eo  loco  intel^ 
ligitur  in  quo  ul  solveret  se  obligavity  and  that  consequently  the  contract 
should  be  construed  and  regulated  according  to  the  laws  and  usage  of 
that  place  to  which  the  contracting  parties  have  understood  themselves 
subject,  following  the  other  rule,  in  contractibus  veniunt  ea  qux  sunt 
moris  et  consuetudinis  in  regiotie  in  qud  corUrahituw^  It  further  ap- 
[  94  ]  pears,  that  although  the  form  of  the  remedy  must  depend  on  the  laws 
of  the  country  in  which  the  creditor  proceeds,  it  will,  in  respect  of  the 
extent  of  it,  be  subject  to  the  same  regulations  and  restrictions  as  If  it 
had  been  pursued  in  the  country  where  the  contract  was  made ;  and 
therefore  if  a  man  in  a  foreign  country  enter  into  a  contract  to  be  there 
performed,  the  fulfilment  of  which  cannot  in  that  country  be  enforced 
by  arrest,  he  cannot  in  this  country  be  holden  to  bail.  (121) 

«  See  Bayl.  112, 118.    Mar.  75,  89  to  92.         '  Melan  it.  De  Fitzjames,  1  Bob.  &  Pul. 

101  to  108.  141.      Pedder  »,   Mac  Master,   8  T.  R. 

„  |r_j  Q  609.    Potter  o.  Brown,  5  East,  124  ;  but 

*^^"'^*  aee  Imky  t>.  Eltefacn,  2  East,  255.    TiddU 

•  Poth.  pi.  155.    Bay].  68.  6th  ed.  218. 

(121)  Many  cases  have  occurred  in  the  courts  of  the  United  States,  which  have  drawn 
in  question  the  operation  of  the  lex  loci  corUr actus.  The  rule  is  well  settled,  that  the  law 
of  a  place  where  a  contract  is  made.  Is  to  govern  as  to  the  nature,  validity,  and  construc- 
tion of  such  contract;  and  that  being  valid  in  such  place,  it  is  to  be  considered  equally 
valid,  and  to  be  enforced  every  where,  with  the  exception  of  cai»es  in  which  the  con- 
tract is  immoral  or  unjust,  or  in  which  the  enforcing  it  in  a  state  would  be  injurious  to 
the  rights,  the  interest,  or  the  convenience  of  such  state,  or  its  citizens.  This  doctrine  is 
explicitly  avowed  in  Huberut  de  Cor\fiictti  Legum,  and  has  become  mcorporated  into 
the  code  of  national  law  in  all  civilized  countries.  Pearaall  v.  Dwighi,  2  Mass.  R^. 
84.  Lodge  v.  Phelps,  1  John.  Cas.  139.  Smith  v.  Smith,  2  John.  Rep.  235.  Muegles 
V.  Keelcr,  8  John.  Rep.  263.  TJiompson  w.Kttchcan,  4  John.  Rep.  285.  8  John.  Kep. 
188.  Van  Rough  v.  Van  Arsdaln,  3  Caines'  Rep.  164.  Warder  v.  Arell,  2  Wash, 
Rep.  282.  and  the  cases  cited  in  Van  Reimsdyk  v.  Kane,  1  Gallis.  Rep.  871.  375.  It 
seems  to  follow,  that  if  a  contract  be  void  by  the  law  of  the  place  where  it  is  made,  it 
is  void  every  where;  and  tliat  a  discharge  of  a  contract  in  the  place  where  it  is  made, 
shall  be  of  equal  avail  in  every  other  place.  Van  Schaick  v.  Edwards,  2  John.  Cas. 
355.  Baker  v.  }Vheai(yn,  ^5  Mass.  Rep.  509.  Thompson  v.  JLCtcham.  Smith  v. 
Smith. ;  and  the  cases  cited  in  1  Gallis.  Rep.  871.  371.  A  discharge,  therefore,  under 
the  insolvent  or  bankrupt  law  of  a  state,  (supposing  it  to  be  conditional)  is  a  good  dis- 
charge of  a  contract  made  there,  in  every  other  state  where  a  suit  may  be  brought  to 
recover  on  such  contract  James  v.  Allen,  1  Dall.  Rep.  188.  Miller  v.  Hall,  1  Dall. 
Rep.  229.  But  it  seems  to  have  been  held  that  this  doctrine  only  applies  where  both  of 
the  parties  are  citizens  of,  or  individuals  in,  the  state  at  the  time  when  the  contract  ycwiS 
made.  Harris  v.  Mandeville,  2  Dall.  Rep.  256.  Proctor  v.  Moore,  1  Mass.  Rep.  19S. 
Baker  v.  Wheaton,  Smith  v.  Smith,  But  see  Hicks  v.  Brown,  12  John.  Rep.  142.  And 
such  a  discharge  will  not  be  valid  against  a  suit  upon  a  contract  made,  or  to  be  executed 
in  another  state,  whether  it  be  a  foreign  state,  or  the  state  where  the  suit  is  brouf^ht 
Van  Bough  v.  Van  Arsdaln,  3  Gaines*  Rep.  154.  Smith  v.  Smith,  Thompson  v. 
Ketcham^  4  John.  Rep.  285.  8  John.  Rep.  189.  Van  Reimsdyk  v.  Kane,  Shieffelin  v. 
JVheaton,  1  Gallis.  Rep.  441.  However,  in  Connecticut  a  discharge  under  the  insolvent 
*  laws  of  that  state,  has  been  held  a  good  discharge  of  a  contract  entered  into  another  state 
with  the  citizens  of  another  state.     Barber  v.  Mintttni,  1  Day's  Rep.  136. 

As  to  the  form  of  the  action  or  remedy  by  which  a  contract  is  to  be  enforced,  a  difie- 
rent  rule  prevails,  for  the  recovery  must  be  sought,  and  the  remedy  pursued  according  to 
the  lex  fori,  not  the  lex  loci  contractus.  Dixon'' s  Ex.  v.  Ramsay*s  Ex.  8  Cranch  Rep. 
324.  JVash  V.  Tttpper,  1  Caines'  Rep.  402.  Rifles  v.  Keeler,  8  John.  Rep.  268. 
Pearsallv.  Dwight,  2Ma.««8.  Rep.  84.  Smith  v.  ^inola,  2  John.  Rep.  198.;  and  the 
cases  cited  1  Gallis.  Rep.  371.  376.  Bird  v.  Caritat,  2  John.  Rep.  342.  Sicardv.  Whale^ 
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It  has  been  observed  by  a  celebrated  writer  on  the  law  of  nations,*  tiM^^buS^ 
that  it  is  the  first  s^eneral  maxim  of  interpretation,  <*  that  it  is  not  al-^^^ 
lowable  io  interpret  what  has  no  need  of  interpretation  ;^  and  that  when 
a  deed  is  wonled  in  clear  and  precise  terms,  when  its  meaning;  is  evident, 
and  leads  to  no  absnrd  conclusion,  there  can  be  no  reason  for  refusing 
to  admit  the  meanincr  which  such  a  deed  nafwro//y  presents;  to  go  else- 
where in  search  of  conjectures,  in  order  to  restrict  or  extend  it,  is  but 
an  attempt  to  elude  it,  and  if  this  dangerous  method  were  once  ad- 
mitted, every  deed  might  be  rendered  useless.  It  seems  that  on  simi- 
lar principles,  our  counts,  notwithstanding  their  anxiety  to  give  effect 
to  tne  intentions  of  the  contracting  parties,  have  laid  down  as  a  general 
rule,  that  all  latitude  of  construction  must  submit  to  this  restriction, 
namely,  that  the  words  and  language  of  the  deed  bear  the  sense  which 
is  attempted  to  be  put  upon  them.  '^      However,  in  the  case  of  bills, 

^Yattel,  224  ;  et  vide  Powell  on  Con-     168.      Hotham  v.  East  India   Company, 
tracts,  tit  Construction.  Dougl.  277.    Burnet  if,  Kensington,  7  R, 

o  Anderson  v.  Pitcher,  2  Bot.  &  Pul.     R.  214. 

II  John.  Rep.  194.  Therefore  the  statute  of  limitations  of  the  state  where  the  con- 
tract k  made,  has  been  held  to  be  no  bar  to  an  action  in  another  state,  for  it  is  only 
a  modification  of  the  remedy.  Pearsdll  ▼.  Dwighii  Rugfrlea  ▼  Keeler,  But  the  sta- 
tute of  limitations  of  the  state  where  the  suit  is  brought  is  a  good  bar.  J^Tash  y.  Tupper^ 
RuggUs  V.  JCeeleyy  Hubbell  v.  Cawdrey,  5  John.  Rep.  132.;  and  if  a  note  be  negotiable 
by  the  law  of  the  place,  where  the  suit  is  brought,  but  not  by  that  of  the  place  where  it 
was  BMde,  an  action  may  be  maintained  by  the  indorsee  in  his  own  name.  Lodge  v. 
Phelps^  1  John.  Ca&  189.  S.  C.  2  Caines'  Cas.  in  Err.  821.  And  a  discharge  under  aa 
insolvent  law  of  a  state  which  simply  protects  the  ilebtor  from  arrest  or  imprisonment  ia 
no  bar  to  a  suit  in  another  state,  for  it  is  held  to  be  limited  to  the  person  only,  without 
discharging  the  debt,  and  local  in  its  effects.     IVhite  v.  Ccmfield,  7  John.  Rep.  117. 

Whether  a  state  can,  since  the  constitution  of  the  United  States,  pass  an  insolvent  act, 
^rhich  shall  discharge  the  obligation  of  a  contract,  has  been  finally  settled.  Mr.  Justice 
Washington,  in  the  circuit  court  of  the  United  States  in  Pennsylvania,  in  a  very  learned 
and  elaborate  opinion  maintained  the  negative.  Golden  v  Prince^  April  term,  1814,  5 
Hall's  Law  Journal,  502.  and  the  question  being  brought  before  the  supreme  court,  it 
was  decided  that  a  state  may  pass  a  bankrupt  law,  provided  such  law  does  not  impair 
the  obHgation  of  a  ''ontrtitt,  and  provided  there  be  no  act  of  Congress  in  force  to  esta- 
blish a  uniform  system  of  bankruptcy  conflicting  with  such  law.  Sturgis  v.  Crowmn* 
^hieldy  4  Wheaton.  12^.    McMillan  v.  MJ^Teill,  4  Wheaton,  209. 

It  has  been  held  that  a  tender  of  pajrment  of  bills  of  credit,  which  would  be  good  by 
the  law  of  the  place  where  the  contract  was  m^de,  would  be  a  good  bar  in  every 
other  state,  where  a  suit  should  be  brought.  Warder  v.  Are.U^  2  Wash.  282.  And  it 
seems  to  have  been  thought  that  a  stay  of  execution  upon  a  foreifrn  judgment,  by  the 
law  of  the  place  where  the  judgment  was  recovered,  would  be  so  far  recognized  here, 
es  to  exempt  the  party  from  arrest  for  the  debt,  and  if  arrested  would  entitle  him  to  a 
discharge  on  common  bail.  Conframp  v.  Burely  4  Dall.  Rep.  419.  and  see  Melon  v.  FitZ' 
jamesj  1  Bos.  &  Pul.  138.  But  the  contrary  seems  asserted  by  Lord  Ellenborough  in 
htdaey  r.  Ellesfen,  2  East's  Rep.  455.  and  see  Sieard  v.  JVhale,  11  John.  Rep.  194. 

And  as  the  law  of  the  place  where  the  contract  is  made,  regulates  the  rights  and  du- 
ties of  the  parties,  if  a  bill  be  drawn  and  indorsed  in  a  place,  by  a  person  resident  there, 
lie  is  answerable  upon  such  indorsement  only  so  far  as  the  laws  of  that  country  bind  him 
upon  a  bill  so  drawn  and  indorsed.  Potoers  v.  Lynehy  3  Mass.  Rep.  77.  See  also  Hicks 
V.  Brawny  12  John.  Rep.  142.  And  upon  a  bill  drawn  payable  in  a  forei^  country, 
^rbether  payment  in  the  current  money  of  that  country  be  good  or  not,  depends  upon  the 
intention  of  the  parties,  and  their  reference  in  the  contract  to  the  lex  loci.  Seabright  y. 
Calbraithy  4  Dall.  Rep.  325.  For  where  it  appears  that  the  performance  of  the  contract 
in  the  contemplation  of  the  parties,  has  relation  to  the  laws  of  another  country,  the  con-  . 
tract  must  be  interpreted  according  to  those  laws.    Powers  v.  Lynch.   Hicks  v.  Broftm, 

The  indorsement  of  a  bill  b  deemed  a  new  substantive  contract;  and  Oierefore  the  in- 
dorser  will  be  liable  to  damages  on  non-payment  of  a  bill,  according  to  the  law  of  the 
place  where  the  indorsement  was  made.     Senib.  Slacum  v.  Pomeroy,  S  Cranch,  221. 

For  other  esses  respecting  the  operation  of  the  lex  tody  see  Vcai  Schaick  v.  Edwards^ 
2  JoluL  Cas.  365.  Harrison  v.  Sterry,  5  Craneh,  289.  Ludlow  v.  Van  Renssellaery  1 
John.  Rep.  94.  WtrUkrop  y.  Pqnmt,  1  Bay's  Rep.  466.  Orem  v.  SannieniQ,  I  Peters* 
Bep.  74. 
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ti^^^iKu'  ^^^  ®*^^'"  negotiable  instniment,  our  cmirts  have  rekxed  thU  rale,  and 
^ono  Wtej^jjg^f^j.^  -^  ^^  j.j^g^  jyg^  alluded  to,  where  an  action  waa  brought  bj  an 

indorsee  of  a  bill  of  exchange  against  the  acceptor,  and  he  could  not 
prove  an  indorsement  by  the  payee,  evidence  was  admitted  to  prove  thai; 
the  payee  was  a  fictitious  person,  and  consequently  could  not  indorse 
it ;  and  it  was  adjudged,  that  as  the  drawer  and  acceptor  knew  of  each 
fact,  the  bill  should  against  them  operate  as  a  bill  payable,  originally  to 
bearer,  and  that  the  holder  mi^ht  recover  thereon  as  such«^  The  courts 
have  always  in  mercantile  affairs  endeavoured  to  adapt  the  rules  oflaw 
td  the  course  and  method  of  trade  and  commerce,  in  order  to  promote 
it,  and  when  new  cases  have  arisen  on  the  mercantile  law,  they  coosnlt 
tnuiers  and  merchants  as  to  their  usage  in  regard  to  bills.  *(1^) 

/   ^GibsQD  «.  Mtnet,  1  Hen.   Bla.   669;'    liiuoa,  WiUes,  661.    Barnes,  164.  a  C. ; 
and  see  ante,  64,  5.  note  but  see  1  Holt  C.  N.  P.  page,  99,    in 

« Per  Willes,  C.  J.  in   Stone  o.  Raw-     notes. 


(122)  It  may  be  well  to  collect  in  this  place  a  number  of  cases  in  which  a  legal  con- 
struction has  been  put  upon  written  contracts,  which  do  not  properly  fall  under  any 
othei;  head. 

A  note  2i»  follows,  **  Due  the  bearer  hereof,  8/.  18s,  lOd.  which  I  promise  to  pay  to 
A.  T.  or  order,  on  demand,*'  is  a  note  payable  to  A.  T.  or  order,  and  not  to  the  l^arer^ 
and  therefore  cannot  be  transferred  but  by  indorsement*  Cock  v.  Feilows,  1  John. 
Rep.  143. 

Where  a  person  adds  at  the  bottom  of  a  note  of  another,  that  he  acknowledges  him« 
self  to  be  holden  as  a  surety  for  the  note,  he  is  in  law  deemed  an  original  joint  promiasor« 
Himi  V.  Adorns y  6  Mass.  Rep.  519.    Leonard  v.  Vredenburgh^  8  John.  29. 

If  a  person  write  his  name  on  the  back  of  a  note  in  blank,  as  guarantor,  and  authorize 
another  person  to  write  a  guaranty  over  his  name,  it  is  ^ood  and  may  be  filled  up  ac- 
cordingly.    Ulen  y  KUtredge,  7  Mass.  Rep.  283.    Motes  v.  Birdy  11  Mass.  Rep.  436. 

If  a  note  be  made  payable  to  A.  or  order,  and  a  person  who  had  previously  intended 
to  have  become  indorser  thereon,  write  on  the  back  of  the  note,  **  for  value  received,  I 
undertake  to  pay  the  money  within  mentioned  to  A.  ;**  he  will  be  held  as  an  original  pro- 
missor.  White  v.  Howlcmd^  9  Mass.  Rep,  314.  Leonard  v.  Vredenburgh^  Bailey  v. 
Freeman,  11  John  Rep  221. 

The  payee  of  an  accommodation  note  not  negotiable,  indorsed  it  in  blank  to  a  creditor 
of  the  maker « intending  thereby  to  become  security  for  the  debt  of  the  maker  to  the  credi* 
tor  ;  it  was  held  that  Uie  creditor  might  lawfully  write  over  the  indorsement  '*  for  value 
received,  I  undertake  to  pay  the  money  within  mentioned  to  A.  (the  creditor  ;")  and  so 
bold  the  payee  as  an  original  promis«or.    Joseelyn  v.  Ames,  3  Mass.  Rep  274. 

And  if  a  note  be  payable  to  the  creditor  only,  and  another  person  indorse  hi£  name  in 
blank  on  the  note  as  security  for  the  payment,  he  may  be  treated  aa  an  original  promis- 
Bor.    Motes  v.  Bird. 

If  a  bill  be  drawn  in  England  on  a  firm  in  Boston,  payable  to  the  drawer  himself  or 
order,  and  be  accepted  by  one  of  the  firm  then  in  England,  payable  in  London,  it  is  a 
foreign  bill  of  exchange,  and  on  non-payment  it  is  to  be  governed  by  the  law  of  Massa^ 
^useits  as  to  damages.     Grimshaxo  v.  Bender,  6  Mass.  Rep.  157. 

Where  a  note  dated  the  15th  of  July,  was  payable  immediately  with  interest  from  the 
first  day  of  Jtme,  it  was  held  to  mean  the  first  day  of  the  preceding  Jvne,  fVhiinetf  v. 
Crosby,  3  Caines'  Rep,  89. 

Where  the  payee  of  a  note  payable  to  himself  or  order,  indorsed  on  it,  "  I  guarantee 
the  payment  of-  Uiis  note  within  six  months,'*  and  signed  his  name  thereto,  such  a  signa- 
ture was  held  to  operate  a  transfer  of  the  note  to  every  subsequent  holder,  even  suppo- 
sing that  the  guaranty  should  be  construed  a  mere  contract  between  the  payee  and  his 
immediate  indorsee.  Upham  v.  Prince,  12  Mass.  Rep.  "14.  But  see  Tyler  v.  Bismejf, 
7  Mass.  Rep.  479. 

Such  a  guaranty  by  a  third  person,  made  at  the  time  of  the  execution  of  the  note  w 
an  original  collateral  undertaking,  and  is  sustained  by  the  original  consideratiim  in  the 
note.  Leonard  v  Vredenbtff'gh,  8  John.  Rep.  29.  BaUey  v.  Freeman^  11  John, 
Rep.  221. 

Where  the  payee  of  a  note  payable  to  himself  or  order,  indoned  on  it  iqMXn  a  tranii- 
fer,  "  I  guarantee  the  payment  of  the  within  note  in  eighteen  months,  if  it  cannot  be 
collected  before  that  time  "  the  guaranty  was  construed  not  ta  mean  to  give  an  unlimit- 
ed currency  to  the  note,  and  no  person  other  than  an  original  party  to  the  guaranQr  couki 
maintain  an  action  thereon.    Tyler  v.  Binney,  7  Mass.  Rep.  479. 
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A  Bill  or  ExoHANOEt  *tc.  in  general,  ia  delivered  by  th'e  drawer  f  j^Jj^^[^/ 
to  the  p^^  md  where  it  consists  of  several  parts,  as  is  usual  in  the  p^^ee;  and 
case  01  foreign  bills,  each  ought  to  be  delivered  to  tlie  person  in  whose  eflfecttbere- 
favour  it  is  made,  unless  one  part  be  forwarded  to  the  drawee  for  ac-of. 
ceptance,  and  in  that  case  the  rest  must  be  so  delivered;  were  it  otlier- 
vise,  difficulties  mi^t  arise  in  negotiating  a  bill,  or  obtiuning  pajjment 
of  it,'  though  a  delivery  is  not  essential  to  vest  the  legal  interest  in  the 
payee*  c 

In  general  one  contract  not  under  seal  cannot  be  extinguished  by 
aaother  aomlar  contract,!^  and  a  mere  promise  to  give  time  for  the  pay- 
ment of  a  pre-existing  debt,  is  not  binding.'  But  a  person  by  taking 
a  bill  of  exchange  or  promissory  note,  in  satisfaction  of  a  former  debt, 
or  of  a  debt  created  at  the  time,  is  precluded  from  afterwards  waiving 
iU  and  suins  the  person  who  gave  it  him,  for  the  original  debt  before 
the  bill  is  due;  for  the  taking  of  the  bill  amounts  to  an  agreement  to 
giTe  the  person  delivering  it  credit  for  the  length  of  time  it  has  to  run> 
And  even  on  behalf  of  the  crown  an  extent  in  aid  cannot  be  issued 
a^rainst  a  person  from  whom  the  principal  debtor  has  taken  a  bill  which 
is  not  due.^    But  where  an  action  having  been  brought  against  the  ac- 


'  Aote,  02,  3.    Bayl.  19. 

«  8mith  9.  M'Clure,  5  East,  477.  The 
piuntiff  declared  on  a  bill  payable  to  his 
own  order,  and  averred  that  he  delivered 
it  to  the  defendant,  to  whom  it  was  ad- 
drewedy  and  who  accepted  it  according 
t3  the  usage  and  custom,  &c.  and  by 
rta>on  of  the  premises,  &c.  the  defendant 
tccamc  liable  to  pay.  The  defendant  de- 
murred ^>ecially,  and  assigned  as  cause, 
that  tt  was  not  alleged  that  the  defend- 
ant re-defirered  the  bill  to  the  plaintiff. 
Per  curiam,  the  acceptance  of  the  bill, 
which  was  admitted  by  the  demurrer,  and 
must  be  taken  to  be  a  perfect  accept- 
ance vested  a  right  in  the  drawer  to  sue 
lipon  it,  and  if,  after  such  an  acceptance, 
The  acceptor  improperly  detained  the  bill 
in  hu  hands,  the  drawer  misht  neverthe- 
i-tf^  sue  him  on  it,  and  give  him  notice  to 
prodoce  the  bill,  and  on  his  default,  give 
parol  evidence  of  it 

^  Story  V.  Atkins,  Ld.  Raym.  1430. — 
Scott  r.  Sorman,  Willes,  406.  Taylor  v, 
Waneneys,  2  Stra.  1218. 

*  De  Symoos  v.  Minchwick,  1  Esp.  Hep. 
430. 

^  Scedmaa  tr.  Gooch,  1  Esp.  S.  As- 
»ix.mpsit  for  goods  sold  ;  defence  that 
plaintiff  had  taken  three  promissory  notes 
of  Flolay;  it  appeared  diat  these  notes 
h«l  been  returned  to  the  defendant  be- 
fore tfacy  were  payable,  and  it  was  in- 
«-!«ted,  that  the  plaintiff  having  taken 
tr«em  in  discharge  of  her  debt  for  gooda 
told  could  not  maintain  an  action  on  her 


original  debt  until  an  actual  default  in 
the  pa3rment  of  these  notes,  as  the  notes 
might  be  paid  when  they  became  due,  nor 
should  the  plaintiff  be  allowed  to  judge 
of  the  probable  or  improbable  ability  of 
the  party  to  pay  at  a  future  day. 

Lord  Kenyon  said,  that  the  law  was' 
clear,  and  that  if  in  pa3rment  of  a  debt, 
the  creditor  is  content  to  take  a  bill  or 
note  payable  at  a  future  day,  he  cannot 
legrally  commence  an  action  on  his  origi- 
nal debt,  until  such  bill  or  note  becomes 
payable,  or  default  is  made  in  the  pay- 
ment; but  that  if  such  bill  or  note  is  of 
no  value,  as  if,  for  example,  drawn  on  a 
person  who  has  no  effects  of  .the  drawer's 
in  his  hands,  and  who  therefore  refuses 
it,  in  such  case  he  may  consider  it  at 
waste  paper,  and  resort  to  his  original  de« 
mand,  and  sue  the  debtor  on  it 

>  The  King  v.  Dawson,  Wightw.  82. 
It  was  pleaded  to  an  inquisition  founded 
on  an  extent  in  aid,  that  the  defendant 
had  accepted  a  bill  drawn  upon  him  by 
J.  C.  (the  original  debtor)  and  which  did 
not  become  due  until  after  tlie  inquisition 
was  taken  ;  the  replication  stated,  that 
the  bill  was  dishonoured,  and  that  the 
original  debtor  to  the  crown,  had  been 
obliged  to  take  it  up;  upon  demurrer, 
that  as  the  inquisition  was  executed  be- 
fore the  bill  became  due,  the  bill  could 
not,  at  that  time,  have  been  taken  up  by 
the  said  J.  C.  The  court  held,  that  at 
on  the  day  of  takine  the  inquisition,  no 
action  could   have  oeen   maintained  by 


If  a  person  mdorse  his  name  m  blan¥  on  a  negotiable  note,  but  not  at  the  dme  when     ^ 
the  note  was  made,  he  not  being  a  party  to  the  note,  and  the  same  not  having  been  in* 
riorsed  by  the  payee  ;  such  indorser  cannot  be  held  as  a  joint  promissor,  nor  wilLsucb 
^ftdorMmentbe  evidence  in  itself  of  any  contract  between  faim  and  the  holder  of  the 
Bote.    Bkchwrd  ▼.  BartUtt,  14  Maw.  279. 

ChittT  ok  BItL8«  N 
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Effect  of  ceptorof  a  bill  of  exchange,  kt  was  agmed  between  tiie  jparties,  tlMtt  the 
hilr^^  [^^  defendant  should  pay  the  costs,  renew  the  bill,  aod  give  a  warraat  ef 
payee.  '  ^  attorney  to  secure  the  debt^  and  the  defendant  gaire  the  warrant  of  attor- 
nej  and  renewed  the  bill,  bnt  did  not  pay  the  coatsy  it  was  held,  that 
the  plaintiflT  might  bring  a  fresh  aclson  on  the  first  bill,  while  the  aecond 
was  outstanding  in  the  hands  of  an  indorsee. »  And  if  the  person  deli- 
vering the  bill  knew  that  it  was  of  no  value,  the  holder,  on  disoovering 
the  fraud,  will  not  be  precluded  from  immediately  auins  such  party  on 
his  original  lialnHtj.*  We  have  already  seen  what  conduct  the  holder 
may  pursue,  when  a  bill  or  note  given  in  paymeat  of  a  debt,  ia  ufon  a 
wrong  stamp.*  Where  one  of  three  jomt  covenantors  gave  a  bill  of 
exchange  for  part  of  a  debt  seeurad  by  the  covenant,  on  which  bill 
judgment  was  recovered,  it  was  held,  that  such  tuc^ment  was  no  bar  to 
'  an  action  of  covenant  against  the  three,  such  bill,  though  stated  to  have 
been  given  for  the  payment  and  in  satisfaction  of  the  debt,  not  being 
averrcm  to  have  been  accepted  as  satisfaction  nor  to  have  produced  it  In 
fact »  And  the  takins  a  bill  or  note  does  not  prejudice  a  prior  specialty 
security,  so  as  to  preclude  the  party  taking  them  from  recovering  inte- 
rest payable  on  tne  specialty.^  And  it  nas  been  held,  that  a  vendor 
does  not  waive  his  lien  on  the  estate  sold,  by  taking  the  pronussory  note 
or  acceptance  of  the  vendee,  and  receiving  its  amount  by  discount. ' 
Bills,  in  lieu  of  which  other  bills  were  given,  if  permitted  to  remain 
with  the  holder,  may  be  sued  upon  in  case  the  latter  bills  are  not  paid.* 
[  ^  ]  When  an  account  tor  goods  sold  is  settled,  and  the  defendant  gives  a 
bill  of  exchange  for  the  amount  which  remains  unpaid,  it  has  been 
holden,  that  the  defendant  cannot,  in  an  action  on  the  considera;tion  of 
such  bill,  go  into  evidence  to  impeach  the  chains  in  the  first  account 
which  has  been  settled,  the  giving  of  the  bUl  being  conclusive  evidence 
of  the  same  being  due.^ 

J.  C.  against  die  defendant  upon  this  bill  other  bills  upon  Sampson  for  the  amount 

of  exchange,  the  interest  in  the  bill  at  of  the  former  bills,  interest,  and  charges, 

that  time  being  in  his  indorsee,  there  was,  and  the  former  bills  were  permitted   to 

IB  fact,  at  tliat  time,  no  right  of  action  remain  with  Barclay,  one  of  the  two  last 

against  any  person.  bills  was  paid  by  Sampson.    Upon  peti- 

*  Norris  9.  Aylett,  2  Campb.  829.  Per  tion  by  Barclay  to  be  allowed  to  prove 
LfOrd  EUenboroueh.  There  was  to  be  no  these  bills  imder  a  commission  of  hank- 
extinguishment  of  the  bill,  (until  amongst  rupt  against  Kemp,  it  was  objected  oti 
other  thinp)  the  costs  were  paid.  If  they  the  ground  that  the  two  latter  bills  were 
bad  been  paid  this  might  have  brought  it  accepted  in  discharge  of  them.  Lord 
within  the  case  of  Kearslake  v,  Morgan,  Chancellor.  If  the  two  bills  are  disho* 
but  the  agreement  remaining  unperformed  noured,  and  two  others  given  *'  in  lieti*^ 
on  the  part  of  the  defendant,  the  plaintiff  of  them,  but  the  former  allowed  to  stay 
reserved  to  himself  the  power  of  rendering  in  the  hands  of  the  holder,  that  fact  will 
the  bill  available  ;  this  is  like  accord  with-  give  a  construction  to  the  words  <*  in 
out  satisfaction.  Yerdict  for  the  plaintiff,  Ueu,"  and  the  meanine  will  be  only  in  case 
on  his  delivering  up  the  subetituted  bill  to  they  are  paid.  See  idso  Bishop  «.  Rowe, 
the  defendant  8  M.  &  6.  363. 

■  Stedman  «.  Gooch,  1  Eap.  Rep.  6. —  *  Knox  o.  VThalley,  1  Esp.  Rep.  159. — 

Anonymous,  12  Mod.  617.    Puckford  «.  (Sed  muBre  Trueman  o.  Hurst,  I  T.  R.  40. 

Maxwell,  6  T.  R.  62.  Qwenaon  17.  Morse,  Chandler  e.    Dorsett,  Finch    Rep.    431. 

7  T.  B.  64.    Bishop  v.  fiOuUeto,  2  B.  &  A.  Vtn.  Ab.  Partner,  E.  2.)    The  defendant 

829,  note  a.  was  indebted  to    die    plaintiff  74/.,    for 

*  Ante,  68.  clothes,  &c.  and  gave  him  a  bill  of  ex- 
'  Brake  v,  Mitchel,  8  East,  251.  change  for  84/.,  and  received  the  differ* 
^  Curtis  0.  Rush,  2  Yes.  ft  B.  416.  ence.  The  bill  being  dishonoured,  plain* 
'  Ex  parte  Loaring,  2  Rose>  79.   Grant  tiff  brought  his  action  on  the  bill  and  for 

V,  Mills,  2  Yea.  &  B.  806«  a  further  sum  for  clothes  fumiahed  siiice 

*  Ex  parte  Barclay,  7  Yes.  597.  Bar-  the  bill  was  given.  At  the  trial  the  de> 
clay  was  indoriM  and  bolder  of  two  bills  fendant  was  proceeding  to  impeach  the 
drawn  by  Kenip  to  Barelay;  thet*  billa  plaintiff's  charges  contained  ia  th&  firs^ 
irere  dishoBoved^  laul  Clay  drew  two  hU)|  which  wm  ohjectted  lo  h7  tbs  cou&eel 
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Th«  eltot  if  tMng  a  bill  of  exdange  or  froniggoty  note  in  satis-    £fect  of 
factran  of  a  precadent  debt,  is,  that  ^  creditor  cannot  proceed  in  an  ^^^^"^^  ^ 
action  for  sach  debt,  withoat  showing  that  he  has  used  due  diligence  to  p^ye*. 
obtain  aceeptBaco  or  payment  $*  uid  also  showing  if  the  defendant  was 
a  party  thereto,  or  delivered  it  to  the  pluntiff,  that  the  defendant  had 
doe  notice  of  the  dishononr;*  a»d  it  is  a  good  plea  in  an  action  for  the 
original  debt,  tluit  the  defeniknt  delivered  a  bill  or  note  in  payment,  or 
for  or  on  acooant  of  sach  debt,  and  eonpols  the  plaintifi'  to  reply  that  the 
bill  or  note  Ims  been  dishonoured  v^  and  in  an  action  for  the  original  de- 
mand, if  it  appear  in  eridenee  that  a  nego^able  bill  or  note  was  given,  C    ^^    J 
the  plaintilf  cannot  recover  without  |H^ucing  the  instrument,  or  proving 
that  it  was  destroradt  or  showing  that  it  was  on  a  wron^  stamp**    It 
suffices,  however,  lor  the  plaintiff,  when  the  bill  was  received  in  satis- 
faction from  a  third  person,  and  die  original  debtor,  the  defendant, 
was  no  partj  to  it  to  prove  the  due  presentment  for  acceptance  or  pay- 


lor  tbe  pkmiiff.  liord  K«ayan  raM, 
that  up  to  the  time  of  the  giving  the  bill 
of  ezchajige,  all  matters  muct  oe  consi- 
dered as  closed,  and  that  the  giving  the 
bin  most,  to  that  effect,  be  taken  as  eon- 
elndTe  evidence  of  the  timi  due  at  that 
time. 

"Smith  V.  Wilson,  Andr.  187.  Th» 
was  a  special  case  for  the  opinion  of  the 
eonrt  It  appeared  that  the  defendant 
being  indebted  to  ibit  plaiatiff  for  goods 
K»Id,  aod  noaey  paid,  had  in  part  pay- 
ment, indorsed  to  him  a  note  for  lOOl, 
drawn  bj  Jones,  and  payable  to  defend- 
ant or  coder ;  and  at  the  foot  of  an  ac- 
count stated  between  the  parties,  plaintiff 
wrote,  **  received  the  coatenti,  when  Ae 
above  mentioned  bill  is  paid.'*  Plaintiff 
indorsed  over  the  note  which  became  due, 
28th,  March  1735.  Jones  carried  on  busi- 
aesR,  and  continued  his  payments  till  the 
inth  May  fonowinc ;  one  question  there- 
fore was,  whether  ue  plaintiff,  by  receiv- 
ing diis  note,  and  not  applying  for  the 
money  due  thereon,  had  lost  his  original 
debt?  The  court  held,  that  where  a  note 
is  taken  for  a  precedent  debt,  it  must  be 
intended  to  be  taken  by  way  of  payment, 
upon  this  condition,  that  tbe  note  is  paid 
in  a  reasonable  time,  but  if  tbe  person  ac- 
cepting it,  doth  not  endeavour  to  procure 
such  payment,  and  the  money  is  lost  by 
his  default,  it  is  but  reasonable  that  he 
should  bear  the  lose,  see  Ward  v.  £2vans, 
2  Ld.  Raym.  ^28,  9,  80.  Cliamberlain  v. 
Delarive,  S  WUs.  36S. 

Hebdea  v.  Hartsink  and  another,  4  Bsp. 
Kl.  Pri.  40.  Assumpsit  by  the  plaintiff 
for  wages  ae  a  clerk  to  the  defendant 
Pleas  of  noB-aswtmpsit  and  a  set-off.  To 
prove  payment  of  140/1,  in  part  discharge 
of  the  pU^ntiff*s  demand,  die  defendants 
gave  in  evidence  that  they  had  given  him 
bills  of  the  house  to  that  amount.  It  wafe 
contended  for  the  plaintiff,  that  before 
this  could  be  deemed  a  discharge  to  that 
aroonnt,  the  defendants  should  prove  the 
bille  to  have  been  paid.  Lord  Kenyon 
said,  it  waa  not  necessary  ;  that  wkere  a 
party  took  billi  hi  {ktyiaeoi  of  a  d«bt,  be 


would  presun^  the  money  was  received, 

unless  the  contrary  was  shown. 

«  4  Ann.  c.  9.  s.  7.  Bridges  v.  Berry, 
S  Taunt  130.  but  see  Bishop  b.  Rowe, 

8  M.  It  8.  aasi 

y  Keanlake  o.  Motgan,  5  T.  R.  518. 
Assumpsit  for  goods  sold  and  delivered, 
and  for  money  lent  The  defendant  plead- 
ed the  general  issue,  and  that  as  to 
4/.  149. 6d,  one  W.  P.  made  his  promis- 
sory note  for  101,  payable  to  the  defendp 
ant  or  order,  at  a  time  which  elapsed  bo- 
fore  the  commencement  of  the  suit,  and 
that  the  defendant,  before  the  note  be- 
came due,  indorsed  it  to  the  plaintiff,  for 
and  on  account  of  the  said  sum  of 
4L  14«.  6<i  and  <^  the  sum  of  8/.  8«.  6df. 
paid  by  the  plaintiff  to  the  defendant,  and 
that  the  defendant  accepted  the  note,  for 
and  on  account  of  those  sums ;  to  this  plea 
there  was  a  general  demurrer,  and  it  was 
urged,  that  the  plea  ought  to  have  aliegnd 
that  the  note  was  received  in  satisfaction 
of  the  debt ;  but  the  court  on  argument, 
held  the  plea  good,  and  advised  the  plain- 
tiff to  withdraw  his  demurrer  and  reply» 
which  he  did. 

*  Dangerfield  o.  Wilby,  4  Ksp.  Ni.  Pri. 
Ca.  159.  The  dedarattoa  contafaied  a 
count  upon  a  note  made  by  the  defendant 
payable  to  the  plaintiff,  and  the  mopey 
counts.  At  the  trial  the  note  was  stated 
to  be  lost,  but  no  evidence  of  the  feet  was 
offered.  It  was  proved  however,  that  on 
tiie  money  being  demanded,  the  defendant 
had  apologised  for  not  having  paid  the 
money  on  account  of  tlie  note.  T^s  was 
the  whole  of  the  plaintiff's  case,  and  he 
contended  that  the  note  was  only  evidence 
of  the  consideration  (which  was  stated  to 
have  been  money  lent)  and  that  he  might 
abandon  the  note,  and  go  for  the  conside- 
ration. But  Lord  £31enborough  said,  that 
as  the  note,  for  any  thing  that  appeared  in 
evidence  was  in  existence  it  might  be  still 
in  circulation,  so  that  the  defendant  mi^it 
be  subjected  twice  to  the  payment  of  the 
same  demand,  wiOioiit  therefore  proving 
the  note  lost,  the  plamtiff  Was  not  «ntitl«d 
to  recover.    NoasiHt. 
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Eflbct  of  ment  and  the  diahonoart  withoHt  shevfiiiff  tkit  he  gave  Mtic€(  thereof  io 
delivery  of  the  drawer  of  such  bill,  unless  the  defendant  can  prove  that  he  sustained 
'  ^  some  actual  loss  for  want  of  such  notice  ;■  and  if  the  defendant  admit 

the  refusal  of  the  drawee  to  accept  the  bill,  although  he  request  the  ere* 
ditor  to  present  it  again  for  acceptance,  this  will  be  unnecessary^  and  the 
creditor  may  recover  his  original  demand  without  further  proof  of  the 
dishonour  of  the  bill.^  We  shall  hereafter  see  tiiat  in  general  when  the 
\  holder  has  been  guilty  of  negkeU   either  in* presenting  a  bill    for 

^  acceptance,  when  necessary,  or  for  payment,  or  in  giving  notice  of  non- 

acceptance,  or  of  non-payment,  or  by  giving  time  to  the  acceptor,  tiiis 
conduct  will  render  the  original  delivery  of  the -bill  equivalent  to  a  pay- 
ment of  the  debt,  and  discharge  such  debtor  from  all  liability." 

In  general  when  the  bill  is  dishonoured,  and  the  holder  uses  due  dili- 
gence, not  only  the  parties  to  the  bill  are  liable  to  he  sued  thereon,  but 
we  first  liability  on  the  original  consideration  revives.'  Therefore 
[  99  3  where  A.  sold  goods  to  B.  for  which  the  latter  was  to  pay  in  a  bill  at 
three  months,  and  B.  gave  A.  a  check  on  his  bankers,  who  were  also 
bankers  of  A.  requiring  them  to  pay  A.  on  demand  in  a  bill  at  three 
months,  and  A.  paid  tlie  check  into  tlie  bankers  and  took  no  bill  from 
them,  but  the  amount  wm  transferred  in  Uie  banker**  books  from  B*9.  ac- 
count to  A^8.  with  the  knowledge  of  bothy  and  the  bankers  failed  be* 
fore  the  check  became  due,  it  was  holden  that  A.  could  not  recover  the 
value  of  the  goods  against  B.,  as  A.,  instead  of  taking  bills  from  his 
bankers,  agreed  to  leave  the  check  with  them,  it  was  as  if  he  had  dis- 
counted ii;  with  them  and  then  deposited  the  money ;'  but  where  the 
amount  w|^s  not  so  transferred  to  A's.  account,  it  was  holden  that  B.  was 
45till  liable  for  the  goods.  ^    And  where  A.,  wishing  to  send  goods  to  B. 


•  Bishop  o.  Rowe,  3  M.  It  S.  S62. 
Swingend  v.  Bowen,  5  M.  &  &  65.  Post; 
but  see  Bridges  v.  Berry,  :^  Taunt  ISO. 

^  Hicklin  v.  Hardy,  7  Taunt  812. 

c  4  Ann.  c  9.  s.  7.  Smith  o.  Wilson, 
Andr.  187.  Chamberlain  v.  Delarire, 
2  Wils.  a53.     Waid  v.  £vans,  2  lA,  Raym. 

dso. 

<>  Smith  o.  Wilson,  Andr.  187.    Popley 
«.  Aahlej,  6  Mod.  147.    Ward  o.  Evam, 
2    Lid.  Raym.  928.    Hickjing  o.  Hardy, 
7Tkunt  312.    Bishop  v,  Rowe,  3  M.  & 
B.  862.      Tempeat  0.  Ord,  1  Madd.  89. 
The  manager  of  a  <:olliery  paying  a  ere* 
ditor  on  the  colliery  with  a  bill  w&ch  was 
not  paid,  the  colliery  remaina  liable  to  the 
payment  of  the  original  debt  Per  the  Vice 
Cbsncellor:  The  justice  of  the  case,  inde- 
pendent of  authorities  is  clear.    Crowther 
has  supplied  goods,  and  received  a  bill, 
which  turns  out  to  be  mere  waate^paper, 
and  ought  not  therefore  to  be  considered  aa 
n  payment    Where  a  bill  of  exchange  is 
given  inpayment  of  a  debt,  and  the  bill  is 
not  paid,  the  creditor,  unless  he  haspurcha- 
ned  the  biU  out  and  out,  has  a  right  to  re- 
sort to  his  original  cause  of  action.    So  if 
before  a  bill  becomes  due,  it  is  dishonour- 
ed, the  creditor  may  resort  to  his  original 
debt 

Ward  9.  Evans,  Ld.  Rayin.  928.  A 
banker's  note  was  paid  to  plaintiff's  ser- 
vant at  noon»  and  presented  for  payment 
Ike  a«it  monisiy  at  which  time  the  bank* 


er  stopped  payment  On  a  ease  reserved , 
the  court  held  it  was  presented  in  time,  and 
judgment  was  given  for  the  plaintiff  on  the 
original  consideration. 

Puckford  V.  Maxwell,  6  T.  R  62,  The 
defendant  having  been  arrest^  by  the  plain- 
tiff for  80/.,  gave  a  draft  for  45/.,  and  pro- 
mifte(t  in  a  tew  da3r8  to  settle  the  remainder, 
on  which  the  plaintiff  consented  to  bis  be- 
ing discharged  out  of  custody  The  draft 
was  dishonoured,  and  the  def<Midant  was* 
again  arrested  upon  the  same  affidavit.  On 
a  rule  to  show  cause  why  he  should  not  be 
discharged  out  of  custody,  it  was  urged, 
that  the  draft  having  been  accepted  as  part 
payment,  could  not  b^  treated  as  a  nullity. 
But  per  Lord  Kenyon,  in  cases  of  tbiK  kind, 
if  the  bill  which  is  given  in  payment,  do 
not  turn  out  to  be  productive,  it  is  not  that 
which  it  purports  to  be,  and  which  the  par^ 
ty  receiving  it  expects  it  to  be,  and  there- 
fore he  may  eouKider  it  as  a  nullity,  and 
act  as  if  no  such  bill  had  been  given.  The<ie 
questions  have  frequently  arisen  at  ni*4 
prius,  where  they  have  always  been  deter- 
mined in  the  same  way.    Ride  discharged. 

•  Bolton  V.  Richard,  6  T.  R.  1S9  Ver- 
non p.  Boverie,  2  Show.  296.  Ex  paste 
Blackbume,  10  Yes.  204.  0 

<  Brown  e.  Kewley»  2  Bos.  ft  Pul.  518. 
Ex  parte  Dickson,  in  the  matter  of  Parker/ 
a  bankrupt,  cited  6  T.  R.  142.    Dicksott 
sold  sugara  to  Parker,  for  wbich^the  latter 
WM  to  pay  bim  in  one  oMth  by  »good  bUl 
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ftt  Xm  *nip!oT««f  0.  to  carry  and  deliver  Acm  to  B.  and  engaged  to  pay    fiflfe«t  of 
C.  for  the  freight,  and  C,  on  delivering  them  according  to  the  order,  Jyj"^*'^  Jj 
took  a  bin  of  exchange  from  B.  drawn  on  A.  which  bill  was  never  paid,  p^y^^ 
it  was  hofden  that  A.  was  liable*  to  pay  the  amount  of  the  freiy;ht  to  C. 
notwithstanding  the  bill  of  exchange.*     And  where  a  person,  in  pay- 
ment of  goods,  gives  an  order  on  his  banker  to  pay  the  amount  in  bill^  [    100  ] 
and  the  vendor  takes  bills  for  the  amount,  he  will  not  lose  Ins  remedy 
against  his  original  debtor,  nnless  he  be  guilty  of  laches.*     And  H  has 
been  decided,  that  the  circumstance  of  the  manager  of  a  colliery  pay* 
ing  a  creditor  on  the  colliery,  with  a  bill,  which  is  not  paid^  the  colliery 
remains  liable  to  the  payment  of  the  original  debt.^ 

In  Ex  parte  Blackbume,*  the  Chancellor  said,  "  I  take  it  to  be  now 
clearly  settled,  that  if  there  is  an  antecedent  debt,  and  a  bill  is  taken, 
without  taking  an  indorsement,  which  bill  turns  out  to  be  bad,  the  de- 
mand for  the  antecedent  debt  maybe  resorted  to.  It  has  been  held,  that 
if  there  is  no  antecedent  debt,  and  A.  carries  a  bill  to  B.  to  be  discount- 
ed, and  B.  does  not  take  A's.  name  upon  the  bill,  if  it  is  dishonoured 
there  is  no  demand  $  for  there  was  no  relation  between  the  parties,  ex- 
cept that  transaction;  and  the  circumstance  of  not  taking  the  name  upon 
the  bill,  is  evidence  of  a  purchase  of  it.  In  a  sale  of  goods,  the  taw 
implies  a  contract  that  those  goods  shall  be  paid  for.  It  is  competent  to 
the  party  to  agree  that  the  payment  shall  be  by  a  particular  bill.  In 
this  instance  it  would  be  extremely  ditiicult  to  persuade  a  jury  under 
the  direction  of  a  Judge,  to  say,  "  an  agreement  to  pay  by  bills  was  sa^  ^ 
tisfied  by  giving  b|ll,  whether  good  or  bad."  (130) 


at  two  monitlis.  Parker  gave  DicJceoa  a 
cheek  on  hU  bankera  at  Liverpool » requeat- 
ing  them  to  p^  him  in  a  bill  at  three  months; 
the  LiiTerpool  bankers  drew  upon  his  agents 
in  London,  in  favour  of  Dickvon  for  the 
amount,  but  before  the  last  bill  became  due, 
Parker  and  the  banker  became  bankrupt 
The  Chancellor  ordered  that  Dickson 
bhouJd  prove  the  bill  under  the  commission 
against  the  bankers  and  tlieir  agents,  and 
claim  the  rest  under  Parker  s  commission. 

«  Taple^  ».  Martens,  8  T  R.  461.  This 
was  an  action  of  debhon  diarter-party  from 
London  to  Ancona  PlaintiiTdelivereU  his 
ca'^cr*  to  the  consignor  of  defendant,  and  ap- 
plied to  him  for  the  payment  of  the  freight. 
Plaintiff  took  a  bill  of  exchange  drawn  by 
the  consignee  on  defendant,  which  was  not 
paid,  in  consequence  of  the  consignee  be- 
coming insolvent  It  was  urged  on  the 
part  of  the  defendant,  that  the  plaintiff  had 


given  persona]  credit  to  tlie  consignee  by 
taking  the  bill  in  question,  the  defendant 
having  furnislied  the  consignee  with  money 
for  that  purpose.  The  court  held,  that  the 
plaintiil'  neither  having  taken  the  bill  for  his 
accommodation,  nor  having  been  guilty  of 
any  laches  in  enforcing  the  payment,  that 
the  bill  could  not  be  considered  as  payment 
of  the  plaintiff's  demand,  and  that  the  de- 
fendant was  liable  for  the  amount  under  the 
charter-party.  See  also  Wyatt  v.  Hertford, 
a  East  147.  Marsh  v  Pedder  and  others, 
4  Campb.  267.  1  Holt.  C  N.  P.  72.  Ever- 
ett V.  Collins,  2  Campb.  515  S.  P. 

^  Ex  parte  Dickson,  cited  in  6  T.  R. 
142,  3.  Ante,  99.  Kx  parte  Blackbume, 
10  Ves  204  ace.  Bolton  «,  Rickard,  I 
BIsp.  Rep  106  semb.  contra. 

*  Tempest  o.  Ord,  1  Madd.  80  Ante,  98. 

i<  10  Yes.  206.  S.  P.  Tempest  v.  Ord.  1 
Madd.  89. 


(130)  The  rules  laid  down  in  respect  to  the  c^eration  of  payments  by  bills  and  notes 
are  in  general  recognised  in  the  United  Statea  ;  but  with  some  seeming  diversity  ari- 
sing from' local  uaagea.  In  jYew  York  a  bill  of  exchange  or  promissory  note,  either  of 
the  d^tor  or  any  other  person,  is  not  pajrment  of  any  precedent  debt,  unless  it  be  so  ex- 
presahr  agreed.  Murroff  v.  Govemeur,  2  John.  Cas.  438.  Htrrhtg  v.  Sanger,  8  John. 
iCas.  71.  Ibbeif  v.  Berber ^  6  John.  Rep.  68.  Schermerhom  v.  Lotnu,  7  John.  Rep. 
311.  Johnson  v.  PVeed,  9  John.  Rep.  310.  Putnam  v.  Letois,  8  John.  Rep.  389. 
H^etherif/ ▼.  Mann,  11  Jolin.  Rep.  513.  Jlmoldv,  Camp,  12  John.  Rep.  409.  ivieither 
is  a  receipt  for  a  note,  as  cash,  evidence  that  it  was  taken  as  an  absolute  payment  To- 
bey  ▼.  Barber.  The  receipt  of  a  note  is  merely  a  sui^ension  of  the  right  of  action  on 
the  «irlginal  conndemtion,  during  the  time  allowed  for  the  payment  of  it  Tobey  ▼.  Bar' 
^.    The  crtditof  »  not  ot>iiged  to  sue  upoa  such  note  ;  he  nay  retina  it  when  diabonr 
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ISflfeet  of    If  a  bill  of  etchange  or  pronriM^  AOte  be  tdkfed^  iMkfSai  the  ecm^ 
tton  ^?'^*^^^  ^  ^  parties,  in  anj  rnaUrUU  part,  as  ift  the  date,  sam,  or  time 

»<       ■    II  ■     ■  I    1^1-      ■    !■>■  Ill  I  11  III!    I —■ I.  ■  ■        I    ■    ■  ■  I  .1  I        M  ,       .— ^^ 

oured,  and  resort  to  hb  original  demand.  It  therefore  only  postpones  the  time  of  pay> 
ment  of  the  old  debt  until  a  default  be  made  in  the  payment  of  the  note.  Ibid.  Yet  the 
acceptance  of  a  negotiable  note  on  account  of  a  prior  debt»  is  so  far  evidence  prima 
facie  of  satisfactioii,  that  no  recorery  can  be  had  on  such  prior  debt  witiiottt  produeing 
tbe  note  at  the  trial  and  cancelling  it,  or  showing  that  it  liaa  been  lost  witbouf  iiaving 
been  indorsed.  Holmes  v.  De  Camp,  1  John.  Rep.  34.  Jlngel  v.  Felton,  8  Jonn.  Rep. 
149.  Cummings  r.  Hockley,  8  John.  Rep.  202.  Pintard  v.  Taekington,  10  John  Rep. 
104.  Smith  y.  "Lockvoood,  10  John.  Rep.  806.  And  if  fhe  creditor  part  with  the  note 
or  bill,  or  if  it  be  the  note  or  acceptance  of  a  tliird  person,  and  the  creditor  be  guilty  of 
laches  in  not  presenting  it  for  payment  in  due  time,  it  will  diaciiarge  the  debtor  from  the 
original  debt  Tohey  v.  Barber.  And  the  same  rules  apply  to  a  check  gtrea  in  pay- 
ment of  a  pre-existing  debt,  for  unless  it  be  paid  by  the  drawee,  resort  may  be  had  by 
the  holder  to  his  original  debt.  7%€  people  t.  Htnoell,  4  John.  Rep.  29G.  And  if  upon 
a  sale  of  goods  the  notes  of  a  third  penon  payable  at  a  future  day,  are  upon  a  fndalent 
misrepresentation  agreed  to  be  received  9»  an  absolute  payment  at  tlie  rmk  of  the  ven- 
dor, me  vendor  may  imnudiaiely  bring  an  action  for  the  goods  sold  ;  fdr  the  frand  will 
avoid  the  transaction.  Wilson  v.  Foree^  6  John.  Rep.  110.  If  there  be  an  agreement 
to  accept  notes  in  payment  of  goods  sold,  and  before  delivery,  of  the  goods  tiie  notes 
tnm  out  to  be  bad,  t£e  party  is  not  bound  to  receive  them  unless  he  agreed  to  receive 
them  at  all  events,  and  to  run  the  riak  of  their  being  paid.  JRjoget  v.  Merritt,  %  Caines^ 
Rep.  117.  And  if  a  party  receive  in  payment  for  goods  sold,  counterfeit  bank  notes,  or 
other  notes  which  prove  of  no  value,  it  is  not  a  pajrment,  although  the  debtor  paid  them 
bona  fide  supposing  them  to  be  valid,  unless  the  vendor  took  upon  himself  expressk,  the 
viak  of  forgery.  Markle  v.  Hatfield,  2  John.  Rep.  455.  And  see  ElUe  v.  Wild,  6 
Mass.  Rep.  821.    Breed  v  Cook  k  CaidweU,  15  John.  Rep.  241. 

In  the  Supreme  Court  of  the  United  Statea  it  has  been  held  that  no  action  can  h< 
maintained  for  goods  sold  by  a  person  who  has  received  a  negotiable  note  as  conditional 
payment  and  has  passed  that  note  away.  Harris  v.  Johnson,  8  Cranch.  Rep.  311.;  and 
that  a  note  without  a  qiecial  contract,  does  not  of  itself  discharge  the  original  cause  of 
action,  unless  by  express  agreement  it  is  received  as  payment  Semb.  Sheehy  v.  M(0^ 
denile,  6  Cranch.  258.;  and  that  where  a  note  has  been  received  as  conditional  paymeor, 
it  will  be  a  discharge  of  the  debt,  unless  it  be  proved  tliat  due  diligence  has  been  used  to 
receive  the  money,  and  that  it  cannot  be  obtained.     Clark  v.  Youngs  1  Oaaeh,  191. 

In  Massaehusetts,  a  note  of  the  debtor,  not  negotiable,  is  not  deemed  a  payment  of  a 
pre-existing  debt  Qreenwood  v.  Curtis,  4  Mass.  R.  93  Maneely  v.  AP  Oee,  6  Mass. 
R.  148.  But  it  has  long  been  settled  as  law  in  that  state  that  a  negotiable  note,  given  in 
consideratiott  of  a  simple  contract  debt,  is  a  discharge  of  such  debt;  and  that  the  law  will 
presume  that  a  negotiable  note  is  agreed  by  the  parties  to  be  payment  of  such  contract 
This  presumption  nowever  may  be  encountered  by  proting  an  express  agreement  that 
the  note  should  be  received  as  collateral  security.  Teacher  v.  Dinsmore,  5  Mass-  ReP' 
299.  Maneely  v.  M^  Gee,  Chapman  v.  DurOsU,  10  Mass.  Rep.  47.  If  the  note  of  a  third 
person  be  taken  in  payment  of  a  debt,  it  operates  as  a  complete  discharge  of  the  debt. 
Wiseman  v.  l^fman,  7  Mass.  Rep.  286.  However,  where  an  order  was  drawn  on  a 
third  person  in  favour  of  the  vendor  to  part  payment  of  the  cargo  of  a  vessel,  and  paya- 
ble on  the  return  of  the  vessel  from  her  voyage,  it  was  held  no  payment  of  the  ori^nal 
demand,  although  upon  the  giving  of  the  order  and  receiving  payment  of  the  residue  of 
die  sum,  the  vendor  had  signed  a  receipt  in  full.  The  court  did  not  think  that  there  was 
sufficient  proof  that  the  vendor  was  to  depend  in  all  events  for  tlie  payment  of  this  sum 
upon  the  vessers  return;  but  that  this  event  was  probably  to  fix  the  length  of  credit 
Tucker  v.  Maxwell,  11  Mass.  Rep.  143.  And  if  A.  sells  goods  to  B.  and  agrees  to  re- 
ceive certain  notes  in  pajrment,  and  it  be  afterwards  discovered  that  the  notes  are  forge- 
ries, though  unknown  to  the  parties  at  the  time,  no  action  lies  against  B.  for  the  price  of 
the  goods.  Miter  if  payment  by  the  notes  was  not  part  of  the  original  stipulation,  but 
an  accommodation  to  the  vendee.  EUis  v  Wild,  6  Mass.  Rep.  321.  See  1  Peters' 
Rep.  266. 
'  If  bills  are  received  on  account  of  a  debt,  and  protested  for  nonpayment,  and  hi  aa 

account  rendered,  the  drawer  is  charged  with  the  usual  damages,  this  amounts  to  an  elec- 
tion to  consider  the  bill  as  payment  Watts  v.  Willing,  2  Dall.  Rep.  100.  See  also* 
Chi^mum  v.  Sieinmetz,  1  Dall.  Rep.  161.  And  if  in  such  a  case,  the  creditor  return 
the  bill  and  request  a  remittance  on  account  of  the  debt,  this  amounts  to  an  extingruiah- 
ment  and  waiver  of  the  bill;  and,  if  it  be  one  of  a  set,  to  an  extinguishment  of  all  of  them. 
Btgraham  ▼.  Gibbs,  2  Dall  Rep.  184. 

A  note  given  by  a  debtor  to  the  agem  of  his  creditor  for  goods  sold  in  order  to  obiiim 
»  discount  thereon,  and  afterwards  given  up  through  misrepresetttation  of  tbe  drawer.  H 
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wben  ptyiUet  aadi  altenliDii  will,  at  emmmm  Imm^  and  indepnidenll j  ^^^^  ^ 
of  the  stamp  acts,  render  tke  bill  or  note  whollj^  invalid,  as  against  anj  ^  ^^^ 
party  not  consenting  to  snch  alteration  ;  and  this  although  it  be  in  the  ^^^  ^  * 
oaDds  of  an  innocent  holder.     Thna,  an  alteration  in  the  date  of  a  bill 
ef  exchange  after  it  has  been  accepted  and  indorsed,   without  the  ac» 
ceptor's  or  indorser's  consent,  will  dischaige  them  from  liability,  even 
thoagk  such  alteration  were  made  by  a  stranger  ;^  and  where  a  bill  of|^    101  ] 
exchange  had  been  accepted  generally^  aad  the  drawer  without  the  con* 
KQt  of  tke  acceptor  added  tim  words,  **  payable  at  Mr.  B'.s  CUawell 
Street,*'  it  was  bald  that  this  was  a  material  alteration,  and  that  the 
acceptor  was  thereby  discharged  $"  and  where  an  alteration  b  made 
with  a  fraudulent  intent,  it  will  amount  to  foroery  i*  and  if  there  be  no 
privity  between  the  Iwlder  and  the  party  sne^  the  former  cannot  re« 
cover  even  fix  the  consideration  of  the  bill.* 

t 
Bat  if  an  alteratien  be  nutde  in  any  part  of  a  bill  which  is  fwt  ma* 


i  Master  a  Miner,  4  T.  R.  SSO.  6  T.  R. 
367.  2  Hen.  Bla.  141.  Anstr.  225.  S.  C. 
Com  Dig.  Fait  F.  1.  Powell  v.  Diveit^ 
15  E»it,  29. 

Master  v.  Miller,  4  T.  R.  820.  2  Hen. 
Ra.  141.  &  C.  In  an  action  by  indorsees 
igainst  the  acceptor  of  a  bill  payable 
i^ee  montiie  after  date,  to  Wilkinaon  and 
( ooke,  tlie  declaration  had  one  count  on 
t^  bill,  as  dated  the  20th  March,  and  an- 
other ae  dated  the  26th  March.  The  jury 
foond  a  special  verdict,  stating  tliat  the 
bill  WI9  drawn  and  dated  the  26th,  that  it 
was  accepted,  and  that  afterwards  and 
whiliC  it  remained  in  the  hands  pf  Wilkin- 
^t^  aad  CocAe,  the  date  was  altered  from 
tile  26di  to  die  20th  March,  without  the 
defeadant^s  knowledge,  and  by  some  per^ 
KB  unknown  to  the  lury.  That  after  such 
altfratioo  it  was  indorsed  for  a  valuable 
coQsideradOQ  by  Wilkinson  and  Cooke,  to 
tbf  plaiBtiff'a.  After  two  arguments, 
^d  Kenyon,  Ashurst,  and  Grose,  Jus- 
tices, hek),  that  the  alteration,  although 
^J*  stranger,  vacated  the  bill.  BuUer, 
J-  differed,  but  on  error,  the  whole  court 
^»  90  cl^  that  it  was  vacated,  that  they 
^ould  not  hear  a  second  argument,  and 
i'-Kigment  for  the  defendant  was  affirmed. 
See  Henfree  e.  Bromley,  6  !East,  Rep.  809. 

'^  Cowie  V.  Halsale,  4  B.  a  A.  197  ;  but 
««2Gso.4.  c.  78. 

■The  Eing  «.  Treble,  2  Taunt  829. 
Thii  was  an  indictment  against  the  de- 
^eodint  fior  forgeiy,  with  intent  to  de- 
^nud  Messrs.  Kelliway.  It  appeared  that 
Mews.  KeOiway,  who  were  bankers  in 
tiK  eotuitiy,  made  their  re-issuable  notes 
payable  at  Sr  fif.  Blozam  and  Co.  bank- 
ers, London  ;  upon  the  failure  of  Blozam 
acd  Co.  Messrs.  K.  appointed  Messrs. 
Ramibottom  and  Ca  their  agents,  and 
<^i»ed  the  words  **  Ramabottom  and 
^^  to  be  engraved  on  small  slips  of 


paper,  with  which  they  covered  th* 
words  Sir  M.  Bloxam  and  Co.  and  fas- 
tened them  on  their  notes  with  gum- 
water.  It  also  appeared  that  a  parcel  of 
notes  which  had  been  sent  by  Messrs. 
Blozam  and  Co.  to  Messrs.  X.  by  the 
coach,  had  been  stolen,  and  that  the  de- 
fendant had  caused  similar  slips  of  paper 
to  be  pasted  over  divers  of  the  stolen 
notes,  containg  the  words  "  Ramsbot^ 
torn  and  Co.'*  and  negotiated  them,  but  it 
did  not  appear  that  either  Messrs.  Rams- 
bottom  and  Co.  or  Messrs.  K.  had  paid 
any  of  the  notes  so  altered.  It  was  ob- 
jected for  the  defendant,  this  alteration 
did  not  amount  to  forgery,  and  the  pri- 
soner was  respited  until  the  opinion  of  the 
twelve  Judges  could  be  had.  After  argu- 
ment, the  Judges  were  of  opinion,  that  the 
act  done  by  the  prisoner  wils  a  false  ma- 
king in  a  circumstance  material  to  the  va- 
lue of  the  note,  and  its  facility  of  trans* 
fer,  by  making  it  payable  at  a  solvent 
instead  of  an  insolvent  house ;  and  see 
4  Bla.  Com.  247,  249.  Master  v.  Miller, 
4  T.  B.  826.  880. 

*Long  V.  Moore,  Sittings  after  Hil. 
Term,  1790,  cited  8  Esp.  156,  in  notes. 
Assumpsit  by  the  indorsee  of  a  bill 
against  an  acceptor ;  after  the  accept- 
ance,  the  word,  **date'*  was  inserted  in 
place  of  **  sight,"  in  which  form  it  had 
originally  been  drawn.  The  acceptor  be- 
ing thereby  discharged,  the  plaintiff  want- 
ed to  go  on  the  common  counts,  and  offer- 
ed in  evidence  another  bill,  drawn  by  the 
same  drawer  on  the  defendant,  for  the 
same  amount,  but  not  accepted.  Lord 
Kenyon  ruled,  that  it  could  not  be  done  : 
nor  could  the  plaintiff  recover  at  all 
against  the  acceptor  (the  defendant)  for 
he  was  liable  only  by  virtue  of  the  instru- 
ment :  which  being  vitiated,  his  liability 
was  at  an  end. 


«ocziingDiiinDeirtoftbeoriRiaild^ikl0iaT.jyMy,2  T«etoi^Bep,a00*    Buckley 
^^im.  16  J«iB.  Rap.  888. 
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^^V^^  ^^terud^  or  be  made  merely  for  the  furpose  of  correeHng  a  mMake^  and 
^n  *o?' » ^^  furtherance  of  the  orif^nal  intentioii  of  the  fiarties,  auch  alteratioiit 
bili,  Ice.  though  made  after  the  bill  is  complete,  will  not  invalidate  it  either  with 
regard  .to  the  8tamp>laws  or  otherwise.  >»  Thusi  before  the  late  decision, 
and  where  an  acceptance  engaging  to  pay  at  a  particular  place,  was  con- 
sidered as  not  qualifying  tiiie  contract,  if  after  a  bill  has  been  accepted 
generally,  the  acceptor  wrote  upon  it  the  place  where  he  wished  it  to 
be  presented  for  payment  when  doe,  it  was  held,  that  such  addition 
would  not  render  tlie  bill  void.^  So  the  insertion  of  the  words  *<or 
order"  in  a  note  intended  to  be  negotiable,  but  wMch  had  been  omitted 
by  mistake,  will  not  render  it  inoperative  against  any  of  the  parties*' 
So  where  a  person  who  was  indebted  to  another,  had  agreed  to  give  him 
a  bill  of  exchange  in  payment,  which  was  to  be  drawn  by  him  and  accept- 
ed by  a  third  person*  and  sent  a  promissory  note  drawn  by  himself,  and 
indorsed  by  the  person  who  was  to  have  been  the  acceptor,  it  wa3  held 
that  such  promissory  note  might,  before  it  was  circulated,  be  altered  into 
a  bill  of  exchange,  according  to  the  original  agreement  of  the  parties, 
such  alteration  being  considered  as  a  mere  correction  of  a  mistake  ;•  and 


P  Sanderson  e.  Symonds^  1  Brod.  & 
Binf^h.  426. 

1  Trapp  V.  Spearman,  3  Esp.  Bep.  57. 
Ill  an  action  on  a  bUl  by  an  indorsee 
against  the  acceptor,  the  defence  was,  that 
the  bill  had  been  altered  by  the  insertion 
of  the  words  **  when  due»  at  the  Cross 
Keys,  Blackfriars  Road."  But  Lord  Ken- 
yon  said,  that  the  alteration  was  immateri- 
al, and  the  plaintiff  had  a  verdict ;  and  see 
2  Geo.  4.  c.  78. 

Marson  v.  Petit,  1  Campb.  82.  In- 
dorsee against  the  acceptor  of  a  bill,  after 
acceptance,  the  drawer,  without  the  con- 
sent of  the  defendant,  wrote  under  his 
name  the  words  '*  Prescott  and  Co." 
Lord  Ellenborough  held  it  immaterial,  as 
it  did  not  alter  the  responsibility  of  the  ac- 
ceptor. See  observations  on  this  case  in 
Udmarsh  v.  Grover,  1  M.  &  S.  735.  and 
French  o.  Nicholson,  1  Marsh,  72.  and  see 
Jacobs,  o.  Hart,  2  Stark.  45. 

'  Kershaw  o.  Cox,  3  Esp,  246,  recog- 
nised in  Knill,  9.  Williams,  10  East,  435, 
7.  and  12  £:a8t,  475,  and  Bathe  v,  Taylor, 
15  East,  517,  and  see  Robinson  v.  Tou* 
rays,  1  M.  &  S.  217.  In  an  action  on  a 
biU  it  appeared,  that  the  defendant,  wlio 
waa  the  payee,  had  indorsed  the  bill  to 
one  K.'  by  whom  it  was  indorsed  to  the 
plaintiffs ;  that  they,  on  diACOverine  the 
words  "  or  order"  had  been  omitted,  re- 
turned it  the  day  after  it  was  drawn,  and 
the  drawer,  with  the  consent  of  the  de- 
fendant, then  inserted  those  words.  Le 
Blanc,  J.  held,  that  no  new  stamp  was  ne- 
cessary, that  this  was  not  a  new  instru- 
ment, as  in  Bowman  v.  NichoU,  but 
merely  a  correction  of  a  mistake,  and  in 
furtherance  of  the  original  intention  of 
the  parties,  and  the  plaintiff  had  a  ver- 
dict A  new  trial  was  afterwards  moved 
for,  but  the  court  refused  a  rule.  In 
Knin  V,  Williams,  10  East,  437,  Le 
BJane,  J.  aaid,  that  Kershaw  o.  Cox,  could 
only  be  suppcftod  on  the  ground  that  the 


alteration  was  merely  the  correcfSon  of  a 
mistake,  for  the  alteration  was  a  very  ma- 
terial one.  And  see  Coles  r.  Farkii),  12 
East,  471. 

•  Webber  r.  Robert  Maddocks,  3 
Campb.  1.  Indorsee  against  the  acceptor 
of  a  bill  of  exchange.  It  appeared  that 
Samuel  and  Robert  Maddocks,  being  in- 
debted to  the  plaintiff  in  the  sum  of  110/., 
they  agreed  to  give  him  a  bill  of  exchange 
at  four  months  for  this  amount,  to  be 
drawn  by  Samuel  and  accepted  by  Ro- 
bert Instead  of  a  bill  of  exchange  they 
sent  him  a  promissory  note  in  the  follow- 
ing f<  rm  : 

London,  lOth  Dec.  IBIO. 

Four  months  after  date,  I  ptomise  to  pay 
to  my  own  order,  one  hundred  and  tea 
pounds,  value  received. 

8,  Maddocks* 
Indorsed,  S.  Maddocks, 
R.  Maddocks, 

The  plaintiff  was  diasatiafied  with  the 
security  in  this  form,  and  returned  it 
that  it  might  be  altered  into  a  bill  of  ex- 
change, according  to  the  agreement  The 
words  "  I  promise  to,**  were  immediately 
struck  out,  a  direction  to  R.  Maddocks 
was  subjoined,  and  he  wrote  Ids  name  as 
acceptor  of  the  bill.  It  was  then  delivered 
back  to  the  plaintiff. 

For  the  defendant  it  was  insisted  that  the 
instrument  waa  completely  vitiated  by  thia 
alteration. 

Lord  Ellenborough.  I  think  the  stamp 
impressed  upon  this  paper  is  sufficient  to 
render  the  instrument  available  in  its  ore* 
sent  form.  It  cannot  be  conaiderea  as 
having  been  negotiated  as  a  promissory 
note.  It  never  was  issued  to  third  persons. 
It  remained  in  the  hands,  and  under  the  do- 
minion of  the  original  parties.  E^very  thing 
continued  in  fieri  till  after  the  alteration. 
The  stamp  was  not  occupied  till  then. 
Webber  instantly  rejected  \X  as  a  pramis- 
8ory  note.    The  alteratiott  only  f ulfiUed  tbo 
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at  the  reqvett  nf  the  drawer,  a  bill  may,  before  acceptance,  be  altered,  ^^^^  ^^ 
and  poatponed  as  to  the  date,  without  vitiating  it,  or  rendering  a  new  ^^^^  ^^^l 
stemp  neceaaary.t  5m^  k^. 

Where,  however,  the  drawer  of  a  bill  of  exchange,  which  was  accepted, 
payable  at  the  hoaae  of  a  banker,  who  had  become  insolvent,  erased  the 
name  of  that  banker,  and  sabstituted  the  name  of  a  solvent  banker, 
without  the  consent  of  the  acceptor,  such  alteration  was  considered  so 
material,  as  at  common  law  to  invalidate  the  bill  against  him,  though  in 
the  hands  of  an  indorsee  for  a  valuable  consideration,  who  was  ignorant 
of  the  circumstances,  upon  the  ground  that  it  caused  the  bill  to  carry 
with  it  the  ap^iearance  of  solnrency,  by  being  directed  to  a  solvent  house 
instead  of  an  insolvent  one,  and  thereby  held  out  a  false  colour  to  the 
holder^  and  likewise  varied  the  contract  of  the  acceptor  by  superadding 
an  order  upon  another  house  to  pay  the  bilh"^ 

Any  material  alteration  made  in  a  bill  of  exchange  or  promissory  note 
after  it  has  been  once  perfected,  even  with  the  consent  of  the  parties^ 
except  in  the  before-mentioned  cases,  will  render  it  absolutely  void,  it 
having  been  enacted,  that  there  shall  be  no  alteration  in  a  stamped  in- 
strument  after  it  has  been  used  for  one  purpose;^  and  every  alteration 
of  a  bDl  or  note  after  it  is  once  complete,  is  considei'ed  as  a  fresh  draw* 
ing  or  mnkiog,  and  the  circumstance  of  the  bill  or  note  not  bavins 
been  negotiated,  will  not  afford  any  exception J^  And  even  where  a  biU 
which  had  been  accepted  for  the  accomtnodation  of  the  drawer,  was  al- 1^  104  3 
tered  bv  him  as  to  the  time  of  payment,  with  the  consent  of  the  acceptor, 
and  bcHire  it  was  actually  negotiated,  such  alteration  was  held  to  render 
the  bill  absolutely  void.* 

^0  wfiere  the  date  of  a  bill  of  exchan^  was  altered  by  ihe  payee  at 
the  request  of  the  acceptor,  such  alteration  was  considered  to  render  the 
bill  wholly  void,  and  to  preclude  the  payee  from  maintaining  any  action 
thereon  even  against  such  acceptor.^    And  if  a  bill  be  altered  in  the 

tenna  of  the  agreement,  tnd  may  be  treated  be  considered  as  one  transactioa,  but  the 

as  the  correetioD  of  a  mistake.  The  plaintiff  court  said,  that  as  the  operation  of  the  biU 

recorered.  as  it  originally  stood  was  quite  qient  when 

■  Peacock  «.  Marrell,  2  Stark.  &S8.  the  last  alteration  was  made,  that  alteratioa 
*  Tidmarsh  v.  Grover,  1  M.  &  fik  736.  made  it  a  new  and  distinct  transaction  be- 

and  Rex  v.  IVeble,  ante,  101 ,  n.  tween  the  parties,  and  therefore  thereshould 

■  See  1  Ann,  stat  2.  c  22.  s.  2  and  3.  have  been  a  new  stamp,  and  the  nonsuit 
to  which  the  subsequent  acts  refer;  per     was  confirmed. 

Le  Blane,  J.  in  Bathe  v.  Taylor,  15  Last,  Bathe  9.  Taylor,  15  East,  412.    It  was 

4ie.  held,  that  a  bill  drawn  on  the  Ist  of  August, 

'  Bowman  9,  NichoU,  5  T.  R.  537.  A  at  two  months,  by  A.  on  B.  payable  to  the 
bill  was  dated  2d  September^  and  payable  order  of  the  drawer,  and  accepted  and  re- 
twentynme  days  after  date;  while  it  was  in  delivered  by  B.  as  a  security  for  a  debt,  and 
the  hands  of  the  drawer,  it  was  altered  kept  by  A  for  twenty  days,  could  not  be 
with  the  consent  of  the  acceptor  to  fifty-  altered  in  its  legai  effect  by  bringing  for- 
one  days;  on  the  30th  September  it  was  ward  the  date  to  the  21st,  without  a  new 
again  ^tered  to  twcnty-one  days;  but  the  stamp,  though  with  the  consent  of  the  se- 
date was  broug^  Corward  to  14th  Septenv-  ceptor,  and  before  indorsement  and  deli- 
ber,  after  Which  it  was  negotisted,  and  an  very  to  a  third  person, 
action  brouaht  against  the  acceptor.  Lord  *  Calvert  e.  Roberts,  8  Campb.  343L 
Kenyott  said,  that  every  alteration  in  an  in-  Bathe  v.  Taylor,  15  East,  412.  See  also 
strument  requiring  a  stamp,  made  a  new  Prince  v.  Nicholson,  1  Marsh.  72,  n.  (c.) 
stsmp  necessary,  and  nonsuited  the  plain-  *  Walton  v,  Hastings,  4  Campb.  22SL 
tiff.  Upon  a  role  niti  for  a  new  trial,  it  1  Stark.  215.  S.  C.  Payee  against  the  ae* 
was  vaiged  diat  there  was  a  distinction  be*  ceptor  of  a  bill  of  exchange.  The  bill  wae 
tween  an  alteration  made  after  the  negotia^  drawn  by  one  Brooks  on  the  defendant, 
tion  of  a  bill|  and  an  aheration  made  be-  payable  to  the  order  of  the  plaintiff,  dated 
fore,  and  in  the  latter  case,  the  whole  mi^t  6th  July;  when  the  biU  was  fvesented  for 
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th^^l**  ®^date  by  the  drawee  after  it  is  drawn  and  indorsed,  but  before  it  is  ac- 

^n  V^'^a  ^^P*^^»  ^^^^  alteration  will  invalidate  the  bill,  and  discharge  the  drawer 

bUl,  &C.      And  indorsers  from  liability,  though  it  be  in  the  hands  of  a  bona  fide 

holder,  who  is  ignorant  of  tiie  circomstances.^    And  after  a  promissory 

note  has  been  made  by  one  person,  the  name  af  another  cannot  be 

added  thereto  as  surety,  unless  by  indorsement.^    So  also  where  A.  and 

C   105  3  B.  having  exchanged  tneir  acceptances,  it  was  held  that  the  delivery  of 

the  respective  bills  for  acceptance,  and  the  re-delivery  of  the  same  by 

the  acceptors  to  the  respective  drawers,  was  a  negotiation  of  the  billa, 

and  that  such  bills  could  not,  after  they  bad  been  so  exchanged  for  a 

valuable  consideration  (as  the  exchange  of  acceptances  is^  for  twenty 

days  be  post-dated,  although  during  all  that  time  each  haa  remained  in 

the  hands  of  the  original  drawer.*    And  even  the  subsequent  inserdon 

of  the  nature  of  the  consideration  of  the  bill  will  render  it  void.* 

But  where  the  drawee  of  a  bill  of  exchange  payable  at  three  months 
after  date,  requested  the  drawer  that  it  might  be  altered  to  four  months, 
to  which  the  latter  consented,  and  which  was  done  whilst  in  his  hands, 
and  before  it  was  negotiated  or  accepted,  it  was  held  that  such  altera- 


accepUnce,  defendant  requested  that  the 
date  on  the  bill  might  be  altered  to  the 
10th,  to  which  plaintiff  agreed,  but  did  not 
inform  Brooks.  The  plaintiff  contended, 
that  as  the  alteration  was  made  before  ac- 
c^tance,  the  defendant  was  liable  as  ac- 
ceptor, although  the  drawer  might  be  dis- 
charged Lord  EUenborou^h.  upon  the 
stamp  laws,  I  think  the  bill  is  void.  It  was 
an  existing  valid  instrument  before  the  al- 
teration. It  was  negotiated  when  delivered 
by  Brooks  to  the  plaimiff.  The  plaintiff, 
as  pajee,  had  acquired  an  absolute  Interest 
in  it,  and  might  have  maintained  an  action 
upon  it  afalnst  the  drawer.  It  did  not  re- 
main in  Jim  till  the  acceptance.  As  to  the 
drawer,  it  was  before  then  a  perfect  instru- 
ment, nor  was  there  any  mistake  to  be  rec- 
tified. When  drawn  on  the  5th  of  July,  it 
corresponded  with  the  intentions  bodi  of 
the  drawer  and  payee.  Here,  when  the 
date  was  altered,  a  new  bill  was  drawn, 
and  that  could  not  be  done  without  a  new 
stamp. 

^  Outhwaite  and  another  v,  Huntley,  4 
Campb.  179.  Indorsee  against  the  indorser 
of  a  bill,  payable  to  the  order  of  the  draw- 
ers. It  appeared  that  after  the  bill  had 
been  drawn  and  indorsed,  it  was  left  for 
acceptance  with  the  drawees,  who  altered 
the  date  (from  the  5th  to  the  15th  March) 
without  uie  consent  of  the  drawers,  and 
then  accepted  it  It  was  contended  for 
the  plaintiffs,  that  this  alteration  did  not 
vitiate  the  bill,  for  it  was  not  perfect  until 
acceptance.  Lord  Ellenborough  said,  that 
before  acceptance  the  bill  of  exchange  was 
a  perfect  instrument,  on  wMch  the  drawers 
might  have  been  sued;  any  material  altera- 
tion of  it  in  that  state,  therefore,  rendered 
it  void.  Besides,  consent  would  not  justify 
the  alteration,  with  a  view  to  the  stamp 
lawB  after  the  bill  had  been  negotiated. 


<  Clark  V.  Blackstock,  Holt  C.  N.  P.  474. 
A  promissory  note  signed  by  A.  and  subse- 
quently by  R  whilst  in  the  hands  of  the 
payee  as  surety  for  A.  unless  such  signature 
of  B.  is  in  virtue  of  a  previous  agreement  at 
the  time  of  making  the  note,  it  will  be  void 
without  an  additional  stamp. 

'Cardwell  o.  Martin,  9  East,  190.  1 
Campb.  79.  a  C.  On  the  8d  of  June, 
1807,  the  defendant  and  Giles  and  Ca  ex- 
changed acceptances  ;  on  the  28d,  befbre 
either  of  the  bills  had  been  passed  away» 
they  altered  the  dates  to  the  23d  ;  the  bills 
were  payable  .at  certain  periods  after  date; 
Lord  Ellenborough  thought  a  new  stamp 
necessary,  and  nonsuited  the  plaintiff,  with 
liberty  to  move  to  set  aside  the  nonsuit : 
on  motion  accordingly,  the  whole  court 
thought  tiiat  the  exchange  d[pacceptances 
was  a  negotiation  of  each  bill;  and  that  the 
subsequent  alteration  rendered  a  new 
stamp  necessary.  Rule  refused.  Note.— - 
Elach  bill  way  payable  to  the  drawer's  or- 
der, and  the  plaintiff  was  a  bona  fide  in- 
dorsee.   9  East,  367.    6  East.  312. 

•  Knill  V.  WUIiams,  10  East,  4S1.  Tins 
was  an  action  on  a  note  by  which  nine 
montes  after  date,  the  defendant  promised 
to  pay  the  plaintiff  or  order,  lOOi.  value 
received,  for  the  good  wUi  of  the  iease 
and  trade  of  Mr,  F.  JTfdll,  deeeaaed.  It 
appeared  at  the  trial  before  Le  Blanc,  J. 
at  Hereford,  that  the  words  in  italics  were 
added  by  the  consent  of  both  parties^  oa 
the  day  after  the  note  had  been  signed  and 
delivered  to  the  plaintiff,  witnout  any 
new  stamp  being  impressed  upon  it,  upon 
this  the  plaintiff  was  nonsuited  ;  and  upoa 
a  nde  nisi  to  set  aside  the  nonsuit,  the 
whole  court  held  that  the  alteration  waa 
materia],  and  therefore  discharged  the 
rule. 
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inn  did  not  inTaUdate  the  bUU  H  not  haviiig  beea  a  complete  instru-    ISffeet  of 
meiit  prior  to  the  alteration/  *?^  *^^^^ 

■^  uon   of    a 

bill,  &c. 

If  upon  a  IhU  being  presented  for  acceptance,  the  payee  alters  it 
as  to  the  time  of  payment,  and  accepts  it  so  altered,  he  vacates  the  bill 
as  against  the  drawer  and  indorsers  $  bat  if  the  holder  acc^uiesces  in 
SQch  alteration  and  acceptance,  it  i»a  good  bill  as  between  him  and  the 
accqitor  ^  and  keeping  the  bill  and  presenting  it  for  payment  at  the  de« 
ferred  period,  is  |Mroof  of  such  acquiescence ;  and  the  holder  cannot 
afterwards  maintain  an  action  on  the  case  against  the  acceptor,  for 
theteby  destroying  the  biU.c  The  effect  of  an  alteration  in  the  accept- 
anee  of  a  bill  will  be  hereafter  considered.  It  is  proper  to  observe, 
that  alterations  and  erasures  will  frequently  give  the  transaction  the  [  106  3 
appearance  of  fraud  ;**  and  in  an  action  by  the  indorsee  against  the  ac- 
ceptor of  a  bill,  the  date  of  which  aj^ared  to  have  been  altered  by 
such  acceptor,  the  plaintiff  was  required  to  prove  that  such  alteration 
was  made  before  the  indprsement  of  the  bill  by  the  drawer,  but  proof 
that  it  was  in  the  bands  of  the  latter  after  the  acceptance  will  primd 
/acte  suffice.*(136) 

'Kemierlyv.  Nash,  1  Stark.  452.    Ja*  an  aeqaieacence  in  the  alteration,  and  di- 

cobfi,  0.  Hart,  2  Stark.  45.  reeled  a  nonsuit  to  be  entered  in  an  ac« 

s  Paton  o>  Winter,  1  Taunt  420.    See  tion  on  the   case  brought  by  the   holder 

6  East,  309.      The  drawee    altered  the  against  the  acceptor,  for  having  mutilated 

time  of  payment  of  a  bill  from  one  month  the  bill. 

to  two  and  accepted  it ;  the  holder  kept  x      *^  Singleton  e.  Butler,  2  Bos.  &  Pul.  288. 

it  two  months  and  then  presented  it  for  'Johnson  v.  The  Duke  of  Marlborough, 

payment     The  court  held  that  this  was  2  Stark.  313.    BuL  N.  P.  255. 


(135)  Any  alteration,  whether  material  or  not,  in  an  instrument  under  seal,  made  by 
the  party  to  whom  it  is  given,  will  avoid  it,  unless  made  by  the  consent  of  the  party 
who  executed  it  But  this  consent  may  as  well  be  inched  from  the  nature  of  the  alte- 
ration as  be  expressed.  In  a  simple  contract,  which  is  merely  evidence  of  a  promise, 
an  immaterial  alteration,  however  made,  not  at  all  affecting  the  terms  of  the  promise,  seems 
not  to  be  within  the  same  principle  of  deeds,  which,  from  the  alteration,  may  not  be  the 
deeds  of  the  parties  ;  while  a  similar  alteration  in  a  written  simple  contract  might  leave  it 
complete  eudence  of  the  same  contract  Indeed  the  assent  of  the  party  signing  such  con* 
tract,  that  S  omission  of  a  word  by  a  clerical  mistake  which  the  law  will  supply,  might 
be  cured  by  inserting  such  word,  ought  to  be  presumed,  to  protect  him  from  the  imputa* 
tlon  of  intentional  fraud.  And  in  a  simple  contract  an  addition  by  the  unnecessary  sup* 
piyii»  of  a  word,  which  die  law  would  supply,  is  not  an  alteration  in  matter  or  form 
which  would  destroy  the  contract  Per  Curiam,  Hunt  v.  AdamSy  6  Mass.  Rep.  519. 
See  OrijgUh  v.  Cax,  Overton's  Rep.  210. 

If  an  acceptance  of  a  bill  be  cancelled  by  mistake,  it  does  not  avoid  the  acceptance, 
and  all  parties  to  the  bill  are  bound  in  the  same  manner  as  if  the  act  had  not  bean 
donck    JVe0tn9  etalr.  Be  Grandy  15  Mass.  Rep. 

An  aHeration  of  the  date  of  a  promissory  note  by  the  payee  whereby  the  time  of 
payment  is  retarded^  and  afterwards  discounted  with  innocent  persons  by  the  payee  on 
indorsing  it,  avndn  the  note.  Bank  cf  U.  ^y.  Rusaell  Sf  Boone^  3  Yeates'  Rep.  391. 
See  8  Cranch,  87. 

llie  law  wUl  not  presume  that  an  alteration  apparent  on  the  face  of  a  note  was  made 
after  its  execution.  Cumberland  Bank  v.  Hail,  1  Halsted.  215.  But  whether  the  alte- 
ration, was  made  afte/  or  before  the  execution  of  the  note,  seems  to  be  a  question  fer 
the  jnry.    Ibid. 

Aji  idteration  of  the  date  of  a  promifsory  note  without  consent,  vitiates  it  in  the  hands 
of  an  innocent  indorsee*    Stephens  v.  Qraham,  7  Serg.  &  Rawle,  505. 

Where  after  a  note  was  made  and  indorsed,  the  maker,  without  the  knowledge  or  con* 
sent  of  tibe  indorser,  (both  of  whom  resided  in  Albany,  where  the  note  was  made,)  ad* 
ded  m  the  margin  <*  payable  at  the  Bank  of  America;"  (which  is  m  the  city  of  JVeio 
York,)  and  payment  was  accordingly  demanded  at  diat  bank,  and  due  notice  of  non* 
payment  was  sent  by  mail  to  the  mdorser  at  Albany,  it  was  heki  that  the  addition  of  the 
place  of  payment  ww  aa  immftteria]  altemioo^  and  that  the  demand  and  notice  was  ewf* 
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liabUiiy  of  Upon  deliverj  of  tile  bill  to  the  pogree  or  indorsee  the  fia6tK(y  ^  the 
tbe  drawer.  ^^^^,g^  becomes  complete.  The  act  of  drawing  a  bill,  implies  an 
undertaking  from  the  drawer  to  tlie  payee,  and  t;o  every  subsequent 
holder  fair)  j  entitled  to  the  possession,  that  the  pei*son  on  whom  he  draws 
is  capable  oi  binding  himself  bj  his  acceptance ;  that  he  is  to  be  found 
at  the  place  where  he  is  described  to  reside,  if  that  description  be 
mentioned  in  the  bill ;  that  if  the  bill  be  dulj  presented  to  him,  he  will 
accept  in  writing  on  the  bill  itself,  according  to  its  tenor  ,*  and  that  he 
will  pay  it  when  it  becomes  due  if  presented  ia  proper  time  for  that 
purpose.  This  engagement  is  in  all  its  partsr  absolute  and  irrevocable^ 
and  therefore  where  A.  in  England  drew  a  bill  of  exchange  on  B.  in  a 
foreign  country,  who,  by  the  Uiws  of  that  country  was  prohibited  from 
paying  it,  although  it  was  urged  that  the  undertaking  of  the  drawee  did 
not  extend  to  the  case  of  a  prohibition  to  accept  or  pay  the  bill,  im- 
posed by  the  law  of  a  foreign  country  in  which  the  drawee  resided,  yet 
it  was  ruled  in  an  action  against  the  drawer,  that  this  was  no  defence, 
it  not  bein^  necessary  for  the  holder  to  inquire  for  what  reason  the  till 
was  not  paid.'^  But  if  the  payment  or  acceptance  be  prohibited  by 
the.  law  of  this  country,  it  is  otherwise.^  The  drawer  will  also  be 
[  107  1  cqui^nr  liable,  whether  he  draw  the  bill  on  his  own  account  or  as  agent 
of  a  third  person.'"    And  we  have  -also  seen,  that  a  person  signing  his 


^Mellishv.  Simeon,  2  Hen.  Bla.  S7a 
Potb.  pi.  58.  Tootiog  v.  Hubbard,  S  Bos. 
&  Pul.  291. 

Mellish  V.  Simeon,  2  Hen.  Bla.  378. 
A  bill  drawn  in  London  upon  Paris,  and 
negotiated  throu£;h  Hq^land  ;  before  it  be- 
came due,  the  I>  rencb  government  prohi- 
bited the  payment  of  any  bill  drawn  in 
England,  in  consequence  of  which,  it  was 
dishonoured  and  sent  back  through  the  dif- 
ferent hands  by  which  it  had  before  been 
negotiated  to  Loncfon  ;  the  re^xchange  be- 
tween Paris  and  Holland  raised  the  bill 
from  603/.  I9s.  lOd.  to  905/.  135.  9</.  and 
the  re-exchange  between  Holland  and 
London,  to  913/.  45.  3</.  which  the 
plaintiff,  the  payee,  paid  ;  and  upon  an 
action  by  him  against  the  drawer,  Eyre, 
C.  J.  left  it  to  the  jury,  whether  the  defen- 
dant was  liable  for  the  re-exchange  occa- 
sioned by  returning  the  bill  through  Hol- 


land, and  they  found  that  he  waa.  An  ap- 
plication was  made  for  a  new  trial,  upon 
the  ^ound  that  the  defendant  was  not  lia- 
ble tor  the  re-exchange,  because  there  wis 
no  default  in  him,  the  payment  being  pro* 
hibited  by  the  goYemmcnt  of  France.  But 
the  court  held  it  immaterial  why  the  bill 
was  not  paid  ;  that  as  it  was  not.  paid,  be 
was  liable  to  all  the  consequences,  of  which 
the  re-exchange  was  one,  and  the  rule  was 
refused. 

i  Pollard  V.  Herriea,  3  Bos.  &  Pul.  340. 
Lord  Alvanley,  C.  J.  It  cannot  be  dis- 
puted, that  whatever  be  the  nature  of  the 
contract  into  wliich  a  subject  of  this 
country  enters,  he  is  excused  (rota  the 
performance  of  it  if  the  Jaws  of  his 
country  interpose  and  forU^  the  perfor* 
mance. 

"  Le  Feuvre  v.  Lloyd,  6  Taunt  749. 
1  Marsh.  318.  a  C.    Ante,  87,  note. 


ficient  to  charge  the  indorser.  Bcmk  of  America  v.  Woodtv&rth,  18  Johns,  319.  But 
this  judgment  was  afterwards  reversed  on  error.     18  Johns.  391. 

Three  persons  joined  as  drawer,  acceptor,  and  fir^t  indorser  in  making  an  aeconuno- 
datipn  bill,  and  it  was  afterwards  issued  for  value  to  J.  S.  Previously  to  its  being  so  is- 
sued its  date  had  been  altered;  it  was  held  that  the  acceptor  having  assented  to  tne  alte- 
ration when  he  was  informed  of  it,  it  was  no  answer  to  an  action  on  the  bill  against  him, 
that  the  bill  had  been  so  altered  without  the  consent  of  the  drawer  and  tint  indoiser, 
and  that  a  fresh  stamp  was  not  necessary  in  consequence  of  such  alteration,  the  bill  hav- 
ing been  altered  before  it  was  issued  in  point  of  law.  Dcwnea  t.  Bxchardson^  6  Barn. 
k.  Aid.  674.    See  post,  184^. 

If  the  obligee  of  a  sealed  bill  procure  persona  not  present  at  the  execution,  to  add 
iheir  names  as  witnesses,  without  the  knowledge  of  the  obligor  ;  this  is  such  an  altera 
tion  as  avoids  the  instrument  But  if  they  did  it  by  mistake,  supposing  that  they  were 
witnessixig  an  a8su;nment  then  mac^  by  the  obligee,  the  biU  is  good.  jSarshail  v.  Goih 
gUr,  10  Serg  &  Rawie,  164. 

If  a  person  draw  a  note  leaving  a  blank  for  the  name  sd  the  payee,  and  anthoiise  a 
person  to  obtain  the  money  from  the  payee  and  insert  his  saoMi  tho  note  ia  yalidi  if  ^ 
dktetioaa  ere  complied  mth    SMU^,  'Bbf  er,  lb,  170. 
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name  ob  a  blank  paper  stamped  with  a  bill  stamp,  will  be  liable  to  pay  liabili^of 
to  a  bonafidt  holaer  any  sam  inserted  in  the  bill,  and  warranted  by  the  ^  dnwer. 
stamp." 

On  failure  of  the  performance  of  this  engagement,  the  drawer  of  a 
bill  will  immediately^  and  before  the  time  specified  in  the  bill  for  pay- 
ment, be  liable  to  an  action,"*  not  only  for  the  principal  sum,  bat  also 
in  certain  cases  for  interest,  re-exchange,  and  costs,  as  a  consequence 
of  the  bill  not  being  honeared.'  Besides  this  obli^tion  to  the  payee 
and  the  holder,  the  drawer  is  also  bound  to  indemnify  the  acceptor,  if 
he  accepted  for  his  accommodation  for  any  loss  he  may  sustain  in  con- 
sequence of  his  acceptance. <i  These  obligations,  though  absolute  and 
irrevocable,  may  be  discharged  by  the  laches  or  neglect  of  the  holder, 
or  by  other  means  which  will  be  spoken  of  hereafter.  If  a  bill  be 
drawn  abroad  on  a  person  in  this  country,  and  the  latter  refuse  accept- 
ance or  payment,  the  drawer  will,  if  dlschai^d  by  the  foreign  law,  oe 
diflchai|;ed  in  tUs  country •<*  Where  an  annuity  was  granted  in  con- 
sideration of  a  bill  accepted,  which  was  dishonoured  by  the  acceptor, 
bat  paid  by  the  drawer  on  notice,  it  was  held  that  this  was  not  such  a 
non-payment  of  the  bill  as  to  vacate  the  annuity,  though  the  bill  was 
accepted  for  the  accommodation  of  the  drawer,  who  airaertook  to  fur- 
nish assets,  but  neglected  to  do  so. 


*  Usher  aad  others  v.  Dauncey  and 
Qtben,  4  Campb.  97.  Ante,  24,  note,  and 
90. 

•  Bright  V,  Punier,  BuL  Ni.  Pri.  269. 
A  foreign  bill  payable  120  days  after 
»igfat,  WIS  present^  for  acceptance,  but 
acceptance  being  refused,  the  holder 
brought  an  action  immediately  against  the 
drawer;  the  defendant  objected  that  he 
was  not  liable  till  the  expiration  of  ibe 
120  days,  and  offered  to  caU  witnesses  to 
prove  tlttt  such  wss  the  custom  of  mer- 
cboLn;  but  Lord  Mansfield  said,  the  law 
was  clearly  otherwise,  and  refused  to  hear 
the  eridence;  so  the  plaintiff  recovered. 

Miifard  v.  |fayor»  DoogL  54.    Indorser 


against  the  drawer  of  a  bill,  which  the 
drawee  had  refused  to  accept  On  a  rule 
to  show  cause  why  the  defendant  should 
not  be  discharged,  ^the  ground  stated  was 
tliat  the  bill  was  not  due.  Per  curiam. 
It  is  settled  that  if  a  bill  of  exchange  is 
not  accepted,  an  action  on  the  bill  will 
lie  immediately  aeainst  the  drawer,  be- 
cause his  nndertakme  that  the  drawee 
shall  give  him  credit,  u  not  performed. 

P  Melliah  v.  Simeon,  5  Hen.  Bla.  999, 
Ante,p  106,  n.    Foth.pl.  6. 

4  Poth.  pi.  97, 8, 9. 

»  Cook  V.  Tower,  1  Taunt.  872.    Pot- 
ter V.  Brown,  5  East,  181. 
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CHAPTER  IV. 


OF  THE  INDORSEMENT  AND  TRANSFER  OF  BILLS,  &c. 

Though  InUnd  Bills  arc  freqaently  accepted  before  they  are 
indorsed,  yet  as  all  bills  may  be  traosferred  before  acceptance,  we  will 
consider  the  points  relative  to  the  transfer  of  bills  and  notes  in  this 
chapter. 

It  has  been  already  obRerved,^  that  it  is  the  tcanaferrable  qu&lity  of 
tilts  and  notes  which  principally  distinquishes  liiem  from  other  contracts, 
and  that  on  account  of  this  property,  and  of  their  utility  in  mercui- 
tile  transactions,  they  have  been  pecularly  favoured  by  our  courts. 
The  following  points  relating  to  the  tranafer  of  bills  are  to  be  con- 
Mdered,  First,  What  bills  are  transferrable.  Secondly,  By  and  to 
whom.  Thirdly,  At  what  time.  Ihurthly,  The  mode  of  traosfer. 
Fifthly,  Its  nature,  operation,  and  obligationi  and  how  tbat  obligation 
may  be  released  or  discharged.  And  Lastly,  Of  the  ctinsequences  of 
the  toss  of  a  bill,  note,  or  check,  and  what  conduct  the  holder  shoold 
IhereupoD  pursue. 

h-h  "^■'^  With  respect  to  bills  payable  to  a  certain  person  or  order,  or  to  the 
are ''  Iran*.  "^^^  "^  *  cc'tain  person,  no  doubt  seems  ever  to  have  been  entertained 
ferrablc.  respecting  their  negotiability;  and  though  bills  payable  to  bearer,  or  to 
a  certain  person  or  bearer,  were  formerly  thought  not  to  be  ne|otiRbk, 
and  considered  as  mere  choaes  in  action,  upon  a  supposition  that  such 
instruments  costained  no  authority  to  assign  them,  so  as  to  enable  the 
assignee  to  demand  payment  of  the  drawee;'  yet  it  is  now  completely 
settled,'  that  the  decisions  tending  to  support  this  dotJpne,  and  tlie 
reasoning  on  which  they  were  founded,  were  equally  em>neous.  In 
short,  it  IS  now  well  established  that  bills,  whether  payable  to  order,  or 
to  bearer,  are  equally  negotiable  from  hand  to  hand  <m  iri/initum;  and 
that  the  transfer  vests  in  the  assignee  a  right  of  action  on  the  instrument 
u«gned;  sustainable  in  his  own  name." 

r  iQQ  1  But  in  ceDeral,  unless  the  words  "ororder,"  "orbearert'^orsome 
other  words  authorizing  the  payee  of  a  bill,  or  note,  to  assign  it,  be 
inserted  therein,  it  cannot  be  transferred  so  as  to  |^ve  the  assignee  a 

■  Aate,  6, 6.  9.  ArtH  apoa  hia  banker,  ptyable  to  fHp 
k  W.,,..^,  .  (T.,».  0  I  .»  MO  H^t.H  Fortune  or  bearer;  the  drift  cunt  to  lie 
R.      ^    i  ^T' !!.«      l^hol  ^r     »»^  ^  G™**.  Who  iued  V.u^«*.  upon 

SedgW'ck.  1  Ld.  Barn-    ISC     Mod.  Ent  j^  ^  ,  „^„  „,i^^  ^  ^^ei^  Ok 

m    BlU.  «.d  n-i™  .™  v.l.d,   though  ^<„e         d^t„„o^.b|/;  ^  th..poir. 

*er  do  not  c«.l«n  ^j  wordm  ""^"J^  ™i  „oil.«  being  left  to  the  jurr,  th-I 

*emnegot..ble     Smith  f.  Kendall.  6t.  f„^  f^,  ^  def5,dant.  but  upo„  ipp""" 

H.  124.     Ante,  65,  6.  tkm  for  •  ■»«  tri.i,  the  «>url  held  that  it 

■  Gnnt  e  Taughan,  S  Burr.  1616.—  wm  negotiable,  anils  new  trul  waa  gruil- 
1  Bl*.  Hep.  4611.  &  C.  Hinton's  cue,  ed,  in  whieb  the  plaintiff  recovered.  »« 
a  Show.  235.    Tau|)ian  pve  KekneU  •  alw  Miller  e.  Hice,  Swr.  4SZ. 
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right  of  actioB  a^inst  any  of  the  parties  except  the  indorser  himself,'  ^!^  ^^^ 
vnless  the  negotiable  words  were  omitted  by  mistake,  and  in  which  case  ^re  *inm- 
thej  may  be  supplied.'  (1^1)  ^^  ^^7.^  however,  be  collected  from  tiieferrable. 
cases  relative  to  bills  payable  to  fictitious  persons,'  that  any  words  in 
the  bill,  or  extraneous  facts,  from  whence  it  can  be  inferred  that  the 
person  making  it,  or  any  other  party  to  it,  intended  it  to  be  neeotiable, 
will  g:iye  it  a  transferranle  quality  against  that  person.  And  in  M  cases, 
thou^  no  words  authorizing  a  transfer  be  inserted  in  a  bill  or  note,  yet 
it  vriil  always  have  the  same  operation  against  the  party  making  the 
transfer,  as  if  he  had  power  to  assign  $s  (141)  for  the  act  of  indorsing;  a 
bill  is  equivalent  to  that  of  a  new  drawing;^  and  a  transfer  by  mere  de- 
livery, unless  where  it  is  otherwise  agreed  or  understood  from  the  na- 
ture of  the  transaction,  imposes  on  the  person  makins  it  an  obligation 
to  his  immediate  assignee,  similar  to  that  created  by  indorsement.  East 
India  certificates  are  not  indorseable,  so  as  to  transfer  the  legal  inter- 
tiiy  and  it  was  held,  that  East  India  bonds  were  not  transferrable  so  as 
to  pass  the  legal  interest  to  the  purchaser,  but  this  has  been  altered  by 
a  late  statute.^  But  an  Exchequer  bill,  the  blank  in  which  has  not  been 
filled  up  with  any  person's  name,  is  transferrable  by  delivery.*  A  doubt 
was  once  suegestea,  whether  a  check  or  draft  on  a  banker  were  nego- 
tiable out  ofthe  bills  of  mortality;"  but  it  is  now  settled,  that  this  in- 
strument is  as  negotiable  as  a  bill  of  exchange  ;'  and  it  seems,  that  a 
bill  or  note  payable  to  bearer,  may  be  transferred  and  declared  on  as 
indorsed.  •(142) 

The  law  havins  in  general  already  determined  when  a  bill  is  assign- [    110  J 
^le,  and  the  n&oae  by  which  the  transfer  is  to  be  effected,  it  is  the  pro- 


'  HHl  r.  Lewis,  1  Salk.  182,  3.  Ante, 
€6. 

'Kereluiw9.  Cox,  8  Esp.  Rep.  246.-- 

Ant«,10l,2. 

'  Minet  v.  Gibson,  2  T.  R.  481.  1  Hen. 
Bla.  569.  g.  C.    Vide  ante,  64,  in  notes. 

<HiU  V.  LewiB,  1  Salk.  132.  Moor 
Jf«w  one  note  payable  to  the  defendant,  or 
^  order^  and  pother  payable  to  him  een- 
trally  without  Wy  words  to  make  it  assign- 
able; the  defendant  indorsed  them  to  Zouch, 
and  Zouch  to  the  plaintiff ;  the  first  objec- 
tioQ  was,  that  the  plaintiff  had  been  guilty 
of  Uehcs,  but  the  jury  thought  he  had  not, 
SAd  it  was  then  urged,  that  uie  second  note 
^as  not  assignable;  and  Holt,  C.  J.  agreed, 
^t  the  indorsement  of  this  note  did  not 
^e  hhn  that  drew  it  chargeable  to  the  in- 
dorsee; for  the  words  **  or  to  hU  order ^* 
five  authority  to  assign  it  by  indorsement, 
bat  the  mdorsement  of  a  note  which  has 


not  these  words  is  good,  so  as  to  make  the 
indorser  chargeable  to  die  indorsee. 

^  Id.  ibid,  ftnallwood  o.  Vernon,  Stra. 
478.    Balingnalls  f^.  Gloster,  8  East,  482. 

'  Williamson  0.  Thomson,  16  Yes.  450. 

*  Glynn  v.  Baker,  13  East,  509 51  Geo. 

8.  cap.  64.  As  to  a  navy  bill,  see  M*Lieshe 

9.  Ekins,  Say.  78.  cited  18  East,  515,  n.  (a.) 
'  Wookey  v.  Pole,  4  B.  &  A.  1. 

»  Grant  o.  Vauehan,  3  Burr  1517. 

■  Boehm  ».  Stirling,  7  T.  R.  430. 

^  Waynan  ».  Bend,  1  Campb.  N.  P. 
175.  In  an  action  against  the  maker  of  a 
promissory  note,  payable  to  T.  I*,  or  bear- 
er, the  defendant  averred  an  indorsement 
by  T.  L.,  and  Lord  Ellenborough  held, 
that  the  plaintiff  having  stated  such  indorse- 
ment, though  unnecessarily,  was  bound  to 
prove  it;  and  that  the  plaintiff  could  not  re- 
cover on  the  money  counts,  as  he  was  not 
an  original  party  to  the  bill. 


(141)  The  same  point  was  decided  m  actions  brought  in  Pennsylvania  by  the  indorsee 
of  a  note  and  bill,  not  negotiable,  against  the  acceptor  of  the  latter  and  the  maker  of  the 
fcrmcr.    Gerard  v.  La  Cotte,  1  Dall.  194.    Barriere  v.  J\rairac,  2  Dall.  249. 

(142)  The  indorsement  of  a  bill  or  note  is  not  merely  a  transfer  of  the  paper;  but  it  is 
a  new  and  substantive  contract  Slatum  v.  Pmneroy^  6  Cranch,  222.  It  is  in  fact  the 
Mme  as  a  new  bill  drawn  by  the  indorser  on  the  acceptor,  b  favour  of  the  indorsee. 
^m  StaphorU  ▼.  Ptaartt^  4  Mass.  Rep.  268.  See  Lamox  v.  Proul,  8  Wheaton,  520. 
Ami  afjsr,  JSmerica  v.  Barriere^  1  Yeatea'  Rep.  860. 

If  the  payee  of  a  note,  payable  to  hearer,  indorse  his  name  on  the  note,  he  wfll  be 
hkk  on  the  note  in  the  same  manner  as  if  it  were  payable  to  ofdar.  Mruah  v.  Beeota*» 
odm.  Z  Jolm.  Rep.  439. 
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«2L  ^''^  vince  of  a  court,p  and  not  that  of  a  jury,  \fi  decide  on  the  negotiability 
l^'l^^^of  these  inatnimentd,  unless  in  new  cases  where  the  taw  merchant  is 
iemfcle.     doubtfuU  when  evidence  of  the  custom  may  be  received.^ 

When  a  bill  or  note  has  been  unduly  obtained,  the  ne|!;otiation  of  it 
may  be  restrained  by  a  court  of  equity:'  which  has  a  peculiar  jurisdic- 
tion to  prevent  a  partv  from  being  ^ued  at  law  upon  a  security  which 
has  been  improperly  obtained,  and  to  order  it  to  be  delivered  up  to  be 
cancelled.*  But  at  law,  except  in  the  instance  of  a  warrant  of  at- 
torney, there  is  no  jurisdiction  to  order  the  security  to  be  vacated,  and 
the  contractine:  party  must,  at  the  risk  of  losing  the  evidence  which 
migrht  establish  his  defence,  wait  till  the  party  who  holds  the  security 
^  thinks  fit  to  try  the  validity  of  the  instrument  in  an  action ;  and  shoulll 

^  he  be  nonsuited,  he  will  still  be  at  liberty  to  proceed  dt  novo  upon  his 

security;  but  a  court  of  eouity  will  often  decree  instruments  to  be  de- 
livered' up  to  be  cancellea,  although  the  objection  to  their  validity 
miofht  be  taken  advantage  of  at  law,  for  fear  that  the  evidence  to  im- 
peach them  may  be  lost,  or  a  vexatious  use  made  of  them. ^  But  as 
the  party  applying  for  relief  seeks  equity,  he  must  observe  it,  and  there- 
C  ^^^  ]  fore  the  court,  in  affording  relief,  will  compel  him  to  pay  what  may  be 
justly  due,  and  will  impose  on  Mm  such  equitable  terms  as  the  justice 
of  the  case  may  require.  * 

n.  Who  With  respect  to  the  persons  who  may  transfer  a  bill  or  note,  whoever 
may  trans-  ^^^  ^^^  absolute  property  may  assign  it  if  payable  to  order.*(l )  In  gener- 
al a  valid  transfer  can  only  fee  made  by  tne  payee  or  the  person  who  is 
hgMy  interested  in  the  instrument,  or  by  his  agent,  and  consequently 
an  indorsement  by  a  person  of  the  same  name  is  inoperative  (except 
against  the  party  making  it,  and  the  subsequent  indorsers,)  althougli 


P  Edie  «.  East  India  Company,  2  Burr. 
1224.  Grant  t;.  Yaughan,  3  Burr.  1523, 
1528. 

4  Stone  V.  RawUttflon,  Willes,  561.— 
Edie  V.  Blast  India  Company,  2  Burr.  1216. 

1  Bla.  Rep.  295.  a  C.    Carvick  o.  Vicke- 
ly,  Douf^l  653. 

» Bromley  v.  Holland,  7  Ves.  20.  Jer- 
vis  o.  White,  id.  413.  Newman  v.  Milner, 

2  Ves.  jun.  483.    Hammersley  o.  Purling, 

3  Ves.  757.    Berkeley  o.  Brymer,  9  Ves. 
355. 

■  Newland  ».  Milner,  2  Ves.  jun.  48S. 
Plaintiff  prayed  a  discovery,  injunction,  and 
delivery  of  a  bUl  of  exchange;  upon  the  an- 
swers and  evidence,  the  right  being  clear, 
the  court  refused  an  opportunity  of  trying  it 
at  law,  and  decreed  an  immediate  dehveiy. 
See  also  Jervis  o.  White,  7  Ves.  418. 

Sir  Edward  Smith  «.  Haytwell,  AmbL 
66.  BiU  to  be  relieved  against  a  promisso- 
ry note  given  upon  a  marriage  brokagc 
agreement;  on  motion  the  defendant  was 
restrained  from  parting  with  or  assigning 
Ihe  note,  till  answer  or  further  order.  See 
also  8  Bro.  C.  C.  477.  Prac  Reg.  Ch. 
283. 

■        V.  Blackwood,  3  Anst  851.    An 


injunction  was  granted  to  prevent  the  ne- 
gotiating a  note  obtained  at  play,  upon  affi* 
davit  before  service  of  the  8iri>pQena.  See 
also  Newman  tr.  Franco,  2  Anst  519. 
Andrews  o.  Berry,  3  Anst  624.  NewUad 
on  Contracts,  491,  2,  3,  4. 

BurrowH  o.  Jemino,  2  B^  Ca.  Abr.  525, 
pi.  7.  Where  the  acceptance  of  a  bill  of 
exchange  became  void,  by  the  law  of  a  for- 
eign  country,  and  was  vacated  by  a  com' 
petent  court  there,  a  perpetual  injunction 
was  granted  against  proceedings  here. 

Berkeley©  Brymer,  9  Ves.  355.  Affi- 
davits cannot  be  read  in  support  of  an  in- 
junction to  restrain  the  negotiation  of  a 
bill;  and  from  Ivcson  n  Harris, 7  Ves- 257, 
it 'appears  that  an  injunction  is  not  binding 
upon  a  person  not  party  in  the  cause. 

'  Id.  ibid,  and  see  other  cases  in  Newland 
on  Contracts,  498,  4. 

■  Byne  ».  Vivian,  5  Ves.  604.  New- 
land  on  Contracts,  494,  5.  Fitxroy  p. 
Gyllim,  1  T.  R.  153.  Hindle  v,  O'Brien, 
1  Taunt  418.  Benfield  v.  Solomon, 
9  Ves.  84. 

"  Per  curiam,  in  Stone  v.  RawliBMa» 
Barnes,  166.    WUles,  560.  S.  C. 


(1)  It  seems  that  the  maker  of  a  note  can  never  dispute  the  authority  o€  the  ptjc* 
to  indorse  it    Dratfion  v.  Datc^  2  Bam.  &  Cress.  293.    9  Serg.  &  Lowb.  Ah*  n 
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Ill 


Who 
trans- 


the  person  entitled  to  transfer  the  instrument  was  not  particularly  de-  n 
scribed  in  it.''  And  we  have  seen,  than  an  indorsement  by  an  uifant^^ 
payee  will  not  pass  any  interest  in  the  bill  against  himself,  though  the  ^'  . 
acceptor  and  subsequent  indorsers  will  in  general  be  liable.*  The 
same  rule  applies  to  the  right  of  thinsferring  a  bill  made  payable  to 
bearer  or  to  order,  and  indorsed  in  blank,  if  the  person  to  whom  it  is  as- 
signed or  pledged,  knew,  at  the  time  he  became  the  holder,  that  the 
person  making  the  transfer  had  no  eight  to  make  it.»  If,  however,  the 
holder  had  no  knowledge  of  that  circumstance,  and  took  the  bill  bo$M[,  112  3 
fide,  either  absolutely  or  as  a  pledge,  such  trao^far  will  be  as  operative, 
and  will  convey  the  same  rights  as  if  it  had  been  made  by  a  person  au- 
thorized to  make  it  ;'for  it  would  be  a  great  clog  on  the  negotiability  of 
bills  and  checks,  if  the  holder  were  bound  in  every  instance  where  there 
are  no  suspicious  circumstances,  to  inauire  into  the  right  of  the  person 
making  the  transferl*^  Therefore  if  inuorsed  bills  be  delivered  to  a  per- 
son for  a  particular  purpose,  and  he  negotiate  them  to  a  third  person 


r  Mead  9.  Toang,  4  T.  R.  28.  Oibson 
^  Minct,  1  Men.  Bla.  607.  A  biU.  pay- 
able to  Henry  Davis,  or  order,  was  sent 
i)j  the  poet,  and  cot  into  the  hands  of  a 
wrooe  Henry  Dayfe,  wiio  indorsed  it  to 
the  plaintiff;  there  was  no  deseriptioD  of 
Heary  Daris  on  the  bill,  in  addition  to 
his  name,  nor  'was  any  fraud  imputable 
to  the  plaintiC  This  was  an  action 
agabst  die  acceptor,  and  on  fait  offerin|^ 
evidence  to  show  that  the  Henry  Davis 
f  ho  indorsed  the  bill  was  not  the  person 
ia  whose  favour  it  was  drawn,  Lord  Ken- 
yon  was  of  opinion  that  the  evidence  was 
i&idmiflsible,  and  he  retained  that  opln- 
ioQ  After  cause  shown  against  an  appli- 
cation for  a  new  trial,  but  Ashhurst,  Bul- 
ger, tad  Grose,  Justices,  held,  that  unless 
the  indorsement  was  made  by  the  person 
to  w1k>bi  the  bill  was  really  payable,  it 
^*s  *  forgery,  and  could  confer  no  title, 
and  that  therefore  it  was  competent  for 
the  defendant  to  show,  that  the  person 
who  iadoned  the  bill  was  not  the  person 
io  whose  favour  it  was  made,  and  a  new 
I'ial  was  accordingly  granted. 

•  Ante,  20.— Taylor  v,  Croker,  4  Esp. 
NL  Prl  Ca.  187.  In  an  action  aeainst 
the  acceptor  of  a  bill,  drawn  by  Evers- 
^Id  and  Jones,  on  the  defendant,  and 
payable  to  their  own  order,  and  indorsed 
by  tbeia  to  one  S.  and  by  him  to  the 
piaiatiff ;  it  appeared  that  both  the  draw- 
^  were  infants  at  the  time  of  drawing 
i&e  bill,  bat  Lord  Kllenborough  held, 
<liat  thoaeh  that  might  have  been  a  good 
defence,  had  the  action  been  brought 
gainst  the  drawers  themselves,  it  was  no 
«l<'fence  in  the  present  action.  Verdict 
^or  the  plaintiff,  but  qus^re  if  the  infant 
afterwards  dissent  lo  his  indorsement, 
'>vhi?ther  such  defective  transfer  of  his 
iat*»rest  in  the  bill  would  not  defeat  the 
plaintiff's  claim. 

'  Roberts  and  others  v.  Eden,  1  Bos. 
k  Pul.  89S.  The  plaintiffs  were  assig- 
6ees  of  the  indorsee  of  a  promissory  note, 
^  by  the  delendant,  payable  to  one 
Hunt  or  order,  on  flemana    for   money 

Chitty  oh  bills. 


borrowed,  and  who  indorsed  it  over  to 
the  bankrupt  ^Hunt  and  the  defendant 
afterwards  settled  accounts,  but  the  pro- 
missory note  was  not  meattonad,  it  was 
given  in  evidence  that  the  note  had  pass* 
ed  several  times  between  Hunt  and  the 
bankrupt,  but  upon  one  occasion,  Hunt 
told  him,  that  it  must  not  be  negotiated, 
as  he  should  waxit  it  when  he  settled  ae^ 
counts  with  defendant  The  jury  upon 
the  trial,  found  a  verdict  for  the  defend- 
ant, and  upon  a  motion  for  a  new  trial, 
the  court  held,  that  the  verdict  was  right, 
and  that  the  evidence  was  decisira  to 
show  that  the  note  was  not  negotiated  to 
the  bankrupt,  but  only.despoeitea  with  him 
as  a  pledge,  and  that  it  must  remain  in 
his  hsinds  subject  to  the  same  equity  as  if 
it  were  in  the  hands  of  the  original  payee. 
&  P.  Tretittel  V,  Barandon,  8  Taunt 
100. 

^  Grant  v.  Vaughan,  Burr.  1519.    The 
defendant   gave   a   cash   note   upon    his 
banker,  to  one  Bicknell,  payable  to  Ship 
Fortune,  or  .bearer.    Biclmell  lost  H,  and 
the  plamtiff. afterwards  took  it  bona  fide 
in  the  cei^se  of  trade,  and  paid  a  valu- 
able con6ideratit)n  for  it    The  banker  (In 
consequence  of   an  order  from    the    de- 
fendant) refused  to  pay  it,  upon  which 
the  plaintiff  brought  this  action.      Lord 
Mansfield  left  it  to  the  jury  to  consider, 
first,  whether  the  plaintiff  came  to  the 
possession  of  the  bill  fairly  and  bona  fide; 
and  secondly,  whether  such  draft  was  in 
fact   and    practice    negotiable,    and    the 
jury  found  for  the  defendant ;  but  upon 
an  application  for  a  new  trial,  and  cause 
shown,  the  court  were  of  opinion,  that 
the  second  point  ought  not  to  have  been 
left  to  the  jury,  becau.se  it  was  clear  that 
such  drafts  were  negotiable,  and  if  the 
jury  thought  the  plaintiff  took  the  note 
fairly  and  bona  fide,  of  which  there  ap- 
peared to  be  no  doubt,  he  was  entitled  to 
recover.     A  new  trial  was  accordingly 
granted,  in  which  the  plamtiff  recovered. 
&(.  P.    Treuttel   v.   Barandon*  8  Taunt 
103. 
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n.  Wh^  who  does  not  know  the  trust,  the  latter  will  become  beneficially  entitled 
m»7  traas-^  ^^  bills,  however  fraudulent  the  conduct  of  the  agent ;''  and  if  A. 
-|  deposit  bills  indorsed  in  blank  with  B,,  his  banker,-  to  oe  received  when 


[  lis 


due,  and  the  latter  raise  money  upon  them  by  pledging  them  with  C,  ano- 
ther banker,  and  afterwards  become  bankrupt,  A.  cannot  maintain  trover 
against  C.  for  the  bills;^  and  the  same  doctrine  extends  to  navy  bills,' 
and  exchequer  billsj'  and  though  in  general  a  factor  cannot  pledge 


•  Bolton  o.  Pulkr,  1  Bos.  &  Ptil.  SSd. 
Forbes  and  Gregory^  traders  in  London, 
were  slso  partners  fai  the  house  of  Cald- 
well and  Co.  In  liYcrpool;  Bolton  dealt 
with  Caldwell  and  Ca,  and  thej  prevailed 
with  the  house  in  London  to  let  him  make 
his  bills  payable  there;  Bolton  kept  no 
account  bnt  with  the  house  in  Liverpool , 
tod  thev  kept  the  aeoonut  with  the  houn 
In  London^  aod  'the  payments  on  Bolton's 
bills,  when  made,  were  carried  by  the 
house  in  London  to  their  account  with 
the  house  ih  Liverpool,  and  by  the  bouM 
In  Liverpool,  to  their  acoonntwidi  Bolton. 
In  Febnaaiy,  1798,  he  accepted  bills  pay^ 
shle  at  the  house  in  London,  to  the 
amount  of  19,702/.,  and  to  enable  the 
Liverpool  house  to  ]f rovide  for  their  pay^ 
ment,  be  faidoned  to  diem,  (amongst 
other  biOs)  e  bill  for  4000/:,  and  another 
for  896/.;  these  two  bills  th^  remitted 
generally  with  many  others  to  Forbes  and 
Uretfory,  to  whom  they  were  considerably 
indebted,  but  before  the  latter  bill  ot- 
itved,  both  honsca  became  bankrupt  The 
•eceptances  were  pnyable  before  the  in- 
dorsed bills ;  Bolton  was  obliged  to  pay 
all  his  own  acceptances,  and  the  assignees 
of  Forbes  and  Gregory  having  refused  to 
deliver  op  these  bills,  he  bnwi^t  trover 
for  them.  A  special  verdict  was  foond, 
and  after  two  areuments,  the  court  were 
unanimously  of  opmion,  that  the  aangnees 
were  entitled  to  keep  the  bills;  they  ad- 
mitted, that  aa  Forbes  and  Gregory  were 
partners  in  the  Liveipool  house,  they 
were  to  be  considered  as  privy  to  die  fact 
that  the  bills  had  been  indorsed  to  that 
house,  to  enable  it  to  provide  for  Bolton's 
nceeptancea;  bat  they  held,  tlttt  the  ap- 

gUcation  which  had  been  made  of  these 
ills,  wu  the  very  thing  which  Bolton  in- 
tended, and  that  therefore  the  privity  of 
the  London  house,  in  die  agreement  made 
between  him  and  die  house  at  Liverpool, 
could  have  no  effect  on  the  transaction 
which,  aa  between  the  ttto  hcuiee  had  un- 
doubtediy  changed  the  property  in  the  hills  ^ 
that  for  the  purposes  en  providiitf  for 
Bolton*s  acceptances,  the  house  at  Liver- 
pool was  endUed  to  deal  with  the  accept- 
ances as  it  thought  fit,  and  they  had  there- 
fore a  right  to  remit  them  to  Foibes  and 
Grerory;  and  as  they  were  indebted  to 
Forbes  and  Gregory,  in  more  than  die 
amount,  the  aaaignees  of  Forbes  end  Gre- 
gory were  entitled  to  keep  them.  Jndioneat 
for  the  defendants.  Ramsbottom  e.  Cater, 
IStarkaaa.  8ee also Pi^kj OB PiiD. and 


'  Collins  e.  Martin,  1  Boe.  fc  Pul.  m 
SEsp.  520.  S.  C;  cited  and  approved  of  i& 
TVenttel  v.  Barandon,  8^nnt  100.  Woo- 
key  •.  Pole,  4B.  ic  A.  L  The  plai&tifi 
sent  bills  indorsed  in  blank  to  Messn. 
Nightingales,  to  receive  the  money  upon 
them;  uey  bOnowed  money  of  the  detea- 
dants,  and  pledged  these  bills  as  a  secoritj; 
they  afterwards  became  bnknpt,  and  the 
plaintiff  bjought  trover  for  the  bills,  there 
being  no  evidence  that  die  defendants 
Icnew  under  what  circumstances  the  bilh 
had  been  left  with  Messrs.  N.,  or  bow  the 
plaintiff's  account  (he  being  in  cash)  stood 
with  them.  Eyre,  C  J.  thounht  the  actjoo 
would  not  lie,  and  nonsuited  the  plaJjitiif. 
On  a  rule  nisi  to  set  aside  the  nonsuit,  it 
was  urged,  that  though  the  Messrs.  N.  might 
have  negotiated  the  Dills,  tfacgr  could  not 
pledge  than;  bvt  after  consideratioD,  the 
court  was  unanimous,  that  they  bad  ihe 
power  of  binding  the  plaintiff  as  well  by 
pledging  as  ncEOtiatmg  the  bilk,  of  which 
they  were  enabled  to  hokl  dieinselvfs  out 
to  the  world  aa  the  absolute  owners. 

See  also  Bolton  9.  Puller,  1  Bos.  &  Pol 
546,  in  which  Eyr^,  C.  X  snid,  **It  is 
clear,  diat  if  hidorsed  bOb  are  depwiiMl 
with  a  banker,  and  ^ley  are  by  hhs  ne- 
gotiated to  a  third  pciton,  though  the 
purpose  for  which  they  were  deposited 
should  be  ever  so  cruelly  disappointed, 
the  original  owner  can  have  no  daim  to 
recover  them  m  tiover,  against  ench  third 
person.*' 

£x  parte  Pease  and  another,  in  die  mat* 
ter  of  Boldero  and  Co.  1  Bose,  288,  in 
which  the  Lord  Chancellor  states  the  law 
to  the  same  effect  See  also  Psyley  on 
Piin.  and  A%*  164,  S. 

•  Goldsmyd  and  another  9.  Gaden  and 
another,  in  Chan.  18th  June,  1796,  cited 
hi  Collks  o.  Martin,  1  Bos.  &  Pu).  649. 
Hie  plaintiffs,  who  were  brokers,  sd- 
vanced  money  on  three  navy  bills,  snd  a 
deposit  of  scrip,  and  though  it  alterwaids 
appeared,  that  both  navy  MUs  and  scrip 
were  left  by  the  defendant  m  the  hands  of 
the  party  depositing  for  a  partlctdar  par* 
pose,  and  were  not  his  property,  but  the 
property  of  the  defendants;  yet,  on  a  b&l 
filed  in  equi^,  it  was  refeired  to  the  Mss- 
ter,  to  take  u  account  of  what  was  due  to 
the  pldntiffs,  and  an  Issue  at  law  was  re- 
fused  by  the  Chancellor,  who  dMHscbt  dw 
question  too  clear  to  be  disputed,  ott  also 
as  to  nnvy  bilk,  Jonee  v.  Bjde«  1  Msrsb. 
167. 

'  Wookcy  0.  Polt  and  odien,  4B.  k  A. 
1.;  and  aet  ClaytoA^s  cate,  1  Mcnv.  673  lo 
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the  goods  or  his  principal,ir  it  is  otherwise  in  the  case  of  a  bill.    How-    n.  Wha 

ever,  if  has  been  decided,  that  trover  lies  for  bills  of  exchange  indorsed  ?*y  ^■"•' 
to  an  agent  for  the  plaintiiVs  "  for  their  account,"  and  deposited  by  him  *'* 
with  the  defendant,  as  a  security  for  past  and  futare  advances  made  to 
him  by  the  defendants.^ (14r) 

The  fraudulent  misapplication  bv  bankers,  brokers,  and  other  a^nts,  f  114  1 
in  pledging  and  misapplying  the  bills  and  other  negotiable  securities  of 
their  employers,  not  oeing  cognizable  by  the  criminal  law,>  the  statute 
52  Gee.  d«  c.  6S,  was  pasted  to  prevent  such  embezzlement,  by  which 
it  is  enacted,  ^That  it  any  person,  with  wh^m  as  bankei^  merchantf 
brutcer,  attorney,  or  agent,  of  any  descriptien  whadaoefw,  with  whom 
aoj  ordnance,  debenture,  excheauer,  navy,  victnaHing,  or  transport  bill, 
QTotku  billy  warrantt  or  order  jot  the  payment  of  moneys  state  lottery 
ticket,  or  certificate,  seamaB's  ticket,  baisk  receipt  for  payment  of  any 
loan,  India  bond,  or  other  bond,  or  any  deed,  note,  or  other  security  for 
money,  or  for  any  share  or  interest  in  any  national  stock  or  fund,  of  thia 
or  anjr  other  country,  or  i&  the  stock  or  fond  of  any  corporation,  company, 
or  society,  estabiisliCMl  by  act  of  parliament  or  royal  charter,  or  any  power 
of  attorney,  for  the  safe  or  transfer  of  any  such  stock  or  fund,  or  any 
share  or  interest  tiierein,  or  any  plate,  jewels,  or  other  personal  eifecta 
shall  have  been  deposited,  or  shaft  be  or  remain  for  safe  custody,  or  upon 
or  for  any  special  purpose,  without  any  authority,  either  general,  spe* 
cial,  conditional,  or  aiscretionary,  to  sell,  pledge,  or  transfer  such  de- 
benture, &c.  shall  sell,  negotiate,  transfer,  assign,  pledge,  embezzle, 
secrete,  or  in  any  manner  apply  to  his  own  use  or  benefit,  any  such 
debenture^  &c.  in  violation  oT  (jood  faith,  and  contrary  to  the  special 
purpose  for  which  the  things  hereinbefore-mentioned,  or  any  or  eiiner  of 
them  shall  have  been  deposited,  or  shall  have  been  or  remained  with,  or 
in  die  hands  of  such  person,  with  intent  to  defraud  the  owner  of  any 
6Qch  iostmment  or  security,  or  the  person  depositing  the  same,  or  the 
oiMier  of  the  stock  or  ftina,  share  or  interest  to  which  such  security  or 
power  of  attorney  shall  relate,  he  shall  be  deemed  guilty  of  a  misdemea^ 
nor,  and  punished  with  transportation,  for  any  term,  not  exceeding  four- 
i^enye^s,  or  undergo  any  other  punishment,as  the  court  in  misdemeanors 
in  geneiil  have  discretio&r  to  inflict."!* 

Where  a  biH  or  note  has  been  made  payable  to,  or  indorsed  to  u.feme 
*olt  who  afterwards  marries,  or  where  it  la  made  durinz  the  coverture, 
the  right  of  transfer  vests  in  her  husband,  he  being  by  the  marriaxe 
c&titl<^  to  all  her  personal  property,  ^  and  he  thereby  oecomea  virtually 

2LeMh,  1064.  ft  C;  lee  also  Clayton'i 
caae,  1  Meriv.  679. 

'*  See  this  eUtute,  poet,  Appendix. — 3 
Chitty  on  Grim.  Lew,  922,  8.  and  9S6, 6. 

1  Ante,  19.  Conner  o.  Martin,  1  Stnu' 
616.  8e].  Ca.  96.  a  C.  Rawlineon  v. 
Stone,  8  Wile.  6.  MUea  v,  WUUams,  10 
Mod  245.  Hatchett  o.  Baddeljr,  2  Bbu 
Rep.  1081.  Cauden  «.  Shaw,  4  T.  R.  861. 
Lavie  «.  Phillips,  8  Bur.  1776. 

Conner  &  Martin,  1  Stra.  616.  cited 
8  Wile.  6.  A  bill  was  made  payable  to 
Susaa  Conner  or  order,  while  she  wu  sole 


>)  from  whieh  it  ako  rapears,  that  if  one 
«  Mveral  partners,  baiucefSy  improper^f 
^nposa  of  such  bilk,  the  firm  wiU  be  liable 
Ml  Uie  amount 

t  Newaome  «.  Thornton.  6  Eest,  21 ;  but 
«M  Roberts  v.  £den,  1  Boa.  &  PuL  896. 
Tois  is  now  dearltsr  settled  m  Martin  o. 
Coke,  1M.|^&  140,  and  Solly  v.  Rath- 
«)iie,2Bllt&296.  Ouichard o. Morgan, 
4  MoofS,  86.  See  the  diatincliaos  in  Payley 
MPtia.andAc.164,6. 

^  Treuttel  v.  Barandon,  8  Taunt  100. 

^  Walab'a  case,  4  Tamt  868.  284^ 


(147)  8m  Putnam  r.  Sonfooi,  4  Mass.  Rep.  46. 
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OF  THE  INDORSEMENT  AND  TRANSFER 


n.  Who  indorsee,  so  that  he  may  sue  thereon  in  his  town  name,  without  alleging 
may  trans- ^r  proving  any  indorsement. »  If  a  bill  or  note  be  made  payable  to  a 
feme  covert^  it  is  in  legal  operation  pajable  to  the  husoand,  and  aa 
effectual  indorsement  must  in  general  be  in  his  name."  But  we  have 
seen,  that  if  the  husband  permit  his  wife  to  act  as  his  agent,  or  to 
carry  on  a  trade  as  s,feine  sofe^  his  anthority  to  indorse  may  be  presumed; 
and  if  a  promissory  note  is  made  payable  to  a  married  woman,  and  she 
indorse  it  for  value  in  her  own  name;  and  the  maker  afterwards  pro- 
mises to  pay  it,  in  an  action  against  him  by  the  indorsee  it  will  be  pre- 
sumed that  the  nominal  payee  had  authority  from  her  husband  to  indorse 
the  note  in  that  form,  and  the  indorsement  will  be  considered  as  vesting 
a  legal  title  to  the  note  in  the  plaintifH*' 

If  a  man  become  a  bankrupt^  all  ^lis  property  in  which  he  is  benefici- 
ally interested,  is  vested  by  the  assignment  of  the  commissioners  in  the 
assignees,  by  relation  to  the  act  of  bankruptcy,  so  as  to  defeat  ail  in* 
termediate  acts  done  by  him  to  dispose  of  his  property,  and  consequently 
the  right  of  transfer  of  a  bill  or  note,  is  in  general  vested  in  them  from 
the  time  of  the  act  of  bankruptcy; »•( I)  and  the  defect  of  title  in  the  in- 
dorsee may  be  taken  advantage  of  under  the  plea  of  non-assumpsit^ 
and  after  a  secret  act  of  bankruptcy  committed  by  one  of  two  co-part- 
ners, he  cannot  by  an  indorsement  in  the  name  of  the  firm,  transfer 
negotiable  securities  which  existed  before  the  act  of  bankruptcy,  unless 
under  the  circumstances  presently  mentioned  ;*'  and  it  has  been  doubted, 
whether  the  solvent  partner  can  in  such  case,  without  the  concurrence 
of  the  assignees  of  tne  bankrupt,  indorse  the  bill;*  and  at  least  a  de- 


She  married,  and  durinp  her  coverture  in- 
dorsed it  to  the  plaintifi^  and  upon  demur- 
rer and  argument,  the  court  of  Common 
Pleas  held,  that  the  finie  covert  could  not 
afisign  the  note,  became  by  the  marriage, 
it  became  the  sole  property  of  her  hull- 
band. 

Miles  V.  WilHsms,  10  Mod.  245.  Per 
Parker,  C.  J.  If  a  note  be  payable  to  a 
fetne  sole  or  order,  and  tihe  marries,  her 
husband  is  the  proper  person  to  indorse 
it. 

"  M'Neilayge  ».  Holloway,  1  B.  &  A. 
218.  Arnold  v,  Revoult,  1  Brod.  k  B. 
446. 

B  Barlow  «.  Bishop,  1  £ast,  432.  3  Eep. 
Rep.  266.  8.  C.  Ante,  19,  n.;  or  he  may 
declare  oo  it  as  payable  to  himself.  Per 
Richardson,  J.  in  AmtAd  o.  Revoult,  1 
Brod.  &  B.  446. 

^  Coates  e.  Davis,  1  Campb.  485.  Ante, 
19,  note. 

P  Piukerton  o.  Marshall,  2  Hen.  Bla. 
88&.  Thomason  v.  Frere,  10  East,  418. 
Ramsbottom  v.  Lewu,  1  Camp.  279. — 
Ante,  35,  and  notes. 

4  PinkertOB  0.  Adams,  2  Esp.  Rep.  611, 
admitted  in  Arden  v.  Watkins,  3  East, 
822. 

r  Ante,  35.  Thomason  v.  Frere,  10  East, 
418. 


•  Abel  V.  Sutton,  8  Esp.  107,  8.  Rarrw- 
bottom  V.  Lewis,  1  Campb.  2d9.  Rams- 
bottom V.  Cator,  1  Surk.  28S.  From 
Abel  V,  Sutton,  it  should  seem,  that  after 
the  act  of  bankruptcy  of  one  of  several 
partners,  and  the  commission  issued  a^io'^t 
him,  the  property  in  a  bill  can  only  be 
transferred  by  the  respective  indorsements 
of  the  assignees,  and  the  solvent  partner. 
Lord  Kenyon  there  says,  If  a  fair  bili  ex- 
isted at  the  time  of  the  partnership,  but  is 
not  put  into  circulation  till  after  the  di&«o- 
lution,  all  the  partners  must  join  to  make 
it  negotiable;  the  moment  the  partnerf'hip 
ceases,  the  partners  are  tenants  in  conunoo 
of  the  partnership  proper^  undisposed  of 
from  that  period;  and  if  they  send  any  se- 
curities which  belonged  to  the  partnership, 
into  the  world  after  such  dissolution,  all 
must  join  in  doing  so.  See  observation^. 
1  Campb.  281.  n.  (b.) 

In  Ramsbottom  o.  Lewis,  1  Camb.  289, 
the  declaration  stated,  that  both  partnem 
drew  and  indorsed  the  bill,  although  one 
of  the  partners  was  then  a  bankrupt,  and 
Lord  Ellenborough  held,  that  under  such 
declaration,  the  .indorsee  could  not  reco- 
ver. His  Lordship  said  the  declaration 
states  that  both  parties  djrew  and  in- 
dorsed the  bin,  but  upon  this  last  suppo- 
sition at  the  time  of  the  indorsement,  on*^ 


(1)  But  if  the  assignees  do  not  interfere,  an  uncertificated  bankrupt  to  whom  a  note 
is  made  payable,  may  indorse  it  so  as  to  enable  the  indorsee  to  recover.  J>rayten  "f' 
J}ale,  2  BarA-  &  Cressw.  293«  9  Serg.  k  Lowb.  ab.  91. 
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c'aration  npon  STich  an  indorsement,  should  not  state  that  the  bankrupt  n.  Who 
joined  m  the  indorsement '  But  it  has  been  adjud^rcd,  that  if  a  trader™^  ^^^ 
deliver  a  bill  for  a  valuable  consideration  to  another,,  previouslj  to  an 
act  of  bajkruptcj,  and  for;;et  to  indorse,  he  may  indorse  it  after  his 
bankruptcy?"  and  if  he  and  his  assignees  refuse,  they  maybe  compelled 
to  do  so  by  petition  to  the  Chancellor,  who  will,  in  such  case,  order  the 
costs  of  the  petition  to  be  paid  out  of  the  estate  of  the  bankrupt.'^ 
And  as  in  general  property,'  in  which  a  bankrupt  has  no  beneficiai  in- 
terest, does  not  pass  to  his  assignees  under  the  assignment,  therefore 
where  a  bill  has  been  accepted  bv  another  for  his  accommodation,  he  may, 
after  an  act  of  bankruptcy^  indorse  it,  so  as  to  convey  a  right  of  action 
thereon  to  a  third  person,  against  the  accommodation  acceptor. '  (1^0 
But  if  there  were  an  exchange  of  acceptances  or  securities  between  the 
bankrupt  and  the  accommodation  acceptor,  then  the  bill  would  be  con- 
sidered as  accepted  for  value,  and  the  indorsement  after  the  act  of 
bankraptcy  would  be  invalid.*     And  where  a  trader  having  securities  in  (^    nj   i 


partaer  had  no  longer  any  interest  in  it, 
ui  wu  incapable  of  exercising  any  act 
of  ownership  over  it;  the  partnership  had 
in  fact  then  ceased  to  exist,  and  the 
^«!vent  partner  wttB  to  be  cons(idered  aa 
tenant  in  commoii  of  the  bill  along  With 
tile  aftiignees  of  the  other.  However,  in 
general,  a  transfer  of  partnership  pro- 
perty made  by  the  solvent  member  of  a 
Snn,  after  an  act  of  bankruptcy  com- 
mitied  by  Mb  partner,  cannot  be  invali- 
thted.  12  Mod-  246.  Fox  v.  Hanbury, 
Coirp.  448.  Smith  v.  Oriel,  1  East,  869. 
^th  0.  Stokes,  1  £a«t,  364.     1  Mont  on 

'  Ramsbottom  v.  Lewis,  1  Campb.  279. 
2^1,  note,  supra. 

■  Smith  V.  Pickering,  Peake's  Cases,  50. 
Aaoa.l  Campb.  492.  RoUeston  v,  Her- 
bert. 3  T.  R.  411;  «nd  see  also  1  Rose,  14, 

note  (a.) 

Smith  ».  Pickering,  Pcake's  Caflcs,  60. 
ft>|^hardsoii  and  Hill  drew  a  bill  upon  the 
deiVadant,  payable  to  their  own  order, 
^lach  the  defendant  accepted;  the  draw- 
era  delivered  this  bill  to  the  plaintiffs  for 
>  nluable  consideration,  but  forgot  to 
«<iof»e  it;  they  afterwards  became  bank- 
"Jpte,  tnd  then  indorsed  it  The  plaintiffs, 
«  indorsees,  now  sued  the  defendant  as 
2'^ptor;  Lord  Kenyon  was  clearly  of 
cpbion  that  the  indorsement  was  good, 
and  the  plaintiffs  had  a  Verdict 

Anon.  1  Campb.  492,  in  notes.  The  bill 
WM  delJFcred  to  the  indorsee,  with  the 
iRU-nt  of  transferring  the  property  in  it 
to  iiim  more  than  two  months  before  the 
roDKaissioa^  but  the  indorsement  was  not 


in  effect  written  upon  it  till  within  two 
months.  Lord  £llenborough  held,  that 
the  writing  of  the  indorsement  had  refer- 
ence to  the  delivery  of  the  bill,  and  tliat 
the  case  was  clearly  within  the  statute. 

«  Ex  parte  Greening,  18  Ves.  206.  Cwl- 
len,  190;  but  see  Ex  parte  Hall,  1  Rose, 
13,  14. 

y  Arden  v.  Watkins,  3  East,  317.  Wal- 
lace V  Harkacrc,  1  Campb.  46  and  47; 
and  Ramsbottom  t>.  Cater,  1  Stark.  288. 

Arden  v.  Watkins,  8  East,  817.  On  the 
5th  October,  1801,  Lewis  Jones  commit- 
ted an  act  of  bankruptcy,  on  which  s 
commission  issued  on  the  Sist  December, 
1801.  On  the  4th  December,  ISOI,  he 
drew  a  bill  on  Watkins  for  1 00/.  payable 
to  his  own  order,  and  indorsed  it  to  the 
plaintiff,  who  paid  him  full  value;  Wat- 
kins owed  Jones  nothmg,  but  accepted 
the  bill  to  enable  him  to  raise  money  ujxm 
it,  and  Jones  deposited  a  lease  wiUi  him, 
as  an  indemnity;  the  assignees  insisted 
upon  a  restoration  of  the  lease,  and  Wat- 
kins refused  to  pay  the  bill;  action  on 
the  bill  and  reference.  The  arbitrator 
awarded  against  Watkins,  but  suted  the 
facts  specially  to  enable  him  to  takf  the 
opinion  of  the  court  After  a  rule  nut, 
to  set  aside  the  award,  cause  shown,  and 
time  taken  to  consider  the  court  were 
clear  that  the  defendant  was  liable;  6iat 
as  Jones  has  no  effects  in  Watkins'n 
hands,  no  right  to  indorse  devolved  upon 
the  assignees,  and  therefore  his  indorse- 
ment was  effectual,  and  transfei^ed  the 
property  to  the  plaintiff.  Rnle  dis- 
charged. 

■  1  Campb.  179,  in  notes.  Buckler  9. 
Buttivant,  3  East,  72. 


nsi)  tile  payee  of  a  negotiable  note,  holding  it  in  trust  for  another  person,  may  by 
BidorMnieat  convey  the  note  for  the  benefit  of  the  cetiui  que  trust,  notwithstanding  his 
•^ikruptcy.     WiUon  v.  Cadman,  3  Cranch,  198. 

A  tnnsfer  of  a  note  by  a  debtor  to  his  creditor  in  contemplation  of  bankruptcy,  as 
fiUaieral  sectmty  for  the  peyment  of  the  debt,  is  void  as  a  fraud  upon  the  bankrupt 
^^'   Uckt  V.  Wpmmg,  8  Mass,  Rep.  825. 
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n.  Who  Im  banker's  hands  to  a  certain  amoniit,  after  a  secret  act  of  biskniptcTr 
■^  *■*■■"  drew  on  them  a  bill  for  a  larger  amount  for  hU  accommodation,  payable 
to  his  own  order,  which,  after  acceptance*  he  indorsed  to  the  nlamtitfr 
(who  knew  of  his  partial  insolvency,  but  not  of  the  act  of  bankruptcy) 
and  a  conuuission  of  bankrupt  having  been  afterwards  taken  out,  it  was 
-^held  that  the  piaintitf,  who  was  to  make  title  through  the  bankrupt's 
indorsement,  after  his  bankruptcy,  though  he  were  entitled  to  sue  the 
acceptors  upon  the  bill,  yet  could  only  recover  on  it  the  amount  of  the 
sum  accepted  for  the  accommodation  of  ther*  bankrupt,  over  and  abore 
the  amount  of  the  bankrupt's  effects  in  the  hands  of  the  acceptors  at 
the  time  of  the  bankruptcy  i  for  which  latter  amount  idone  they  were 
liable  to  account.* 

This  rule  of  law  invalidating  transfers  by  a  bankrupt  after  a  secret 
act  of  bankruptcy,  having  been  found  extremely  inconvenient  to  com^ 
merce,  it  was  enacted  by  the  19  Geo.  2.  c.  Si,  ^  That  no  person  who  is 
or  shall  be  really  and  bona  fide  a  creditor  of  any  bankrupt,  or  for  or  iu 
respect  of  goods  really  and  bona  fide  sold  to  sucn  bankrupt,  or  for  or  in 
respect  of  any  bill  or  biUs  of  exchange^  reall  y  and  bona  fide  drawn,  m- 
gotiatedf  or  accepted,  by  such  bankrupt,  in  the  usual  or  ordinary  course 
of  trade  and  deaang^  shall  be  liable  to  refund  or  repot/  to  the  assignee 
or  alssignees  of  sucn  bankrupt*s  estate,  any  money  which,  before  tht 
suing  forth  of  such  commission^  was  really  and  bona  fide^  and  in  the 
tiMMM  and  ordinary  course  of  trade  and  dealings  received  by  such  persoQ 
of  any  such  bankrupt,  beu»re  such  time^  as  the  person  receiving  the 
[  ^Id  ]  same  shall  know,  understand,  or  have  notice,  that  ne  is  become  a  bank* 
rupt,  or  that  he  is  in  insolvent  circumstances/' 

It  does  not  appear  to  be  settled,  whether  promissory  notes  are  vithio 

this  statute.^    The  act  only  protects  naym^n/^  of  two  descriptions  of 

'    debts,  viz.  for  goods  soli,  and  bills  of  exchanges  and  it  also  requires, 

that  this  payment  shall  be  made  in  the  usum  and  ordinary  course  of 

trade.^    With  respect  to  the  term  **  payment,'*  it  has  beeo  decided, 

*  Willis  «.  Freeman,  and  another,  12  swerable  for  that  amount  to  the  aangnees, 
East,  656.  In  an  action  by  the  indorsee,  to  whom  these  funds  devolved  upon  tbe 
of  the  drawer  of  a  bill  against  the  ac-  act  of  bankniptcj ;  and  that  therefore 
ceptor,  a  verdict  was  found  for  the  plain-  the  indorsement  by  Anderson  to  that  ex- 
tiff,  subject  to  the  (pinion  of  the  court,  tent,  was  inoperative  ;  but  as  to  the  sui' 
upon  a  case,  stating  that  Anderson,  the  plus  (511/.  Ss.  %d.)  for  which  the  ac- 
draper,  being  indebted  to  the  plaintiff  in  ceptance  was  accommodation,  the  cue  of 
more  than  2000/.,  and  beinz  insolvent,  Arden  o.  Watkins  was  in  point,  to  show 
proposed  to  paj  the  plaintiff  a  compooi-  that  the  indorsement  was  valid.  And  they 
tion  of  .18s.  ad  in  the  pound,  together  held  that  the  law  in  this  respect  bad  not 
«  widi  the  costs  of  an  action  which  had  been  been  altered  by  the  49  Gto.  3.  c.  121.  s-  8- 
brought  by  the  plaintiff  against  him,  by  a  And  they  therefore  ordered  the  verdict 
biU  upon  the  defendants,  lius  proposal  to  be  entered  for  this  reduced  sum  of 
beins;  acceded  to,  Anderson  applied  to  671/.  8«.  4dL 

the  defendants  to  accept  a  bill  for  1400/.  ^  See  Harwood  o.  Lomas,  II  E^t,  127. 

fir  hds  accommodation.     T%e  defendants  *  Pinkerton  t^.   Marshall,  2   Hen.  Bla 

accepted  the  bill,   drawft  on   the  5th  of  884.      Southey  tr.  Butler,  8  Bos.  &  PuL 

July,  and  payable  on  the  10th  November,  287.    Yemon  e.  HaU,  2  T.  R.  648.    Bar- 

1809,  having  hi  their   bands  effects  of  wood  o.  Lomas,  11  East,  127.    Bsyly  o- 

Anderson,  to  the  amount  of  888/.  16«.  8dl  Scbofield,  1  M.  &  S.  888. 

*        Anderson,  had  committed  a  secret  act  of  Pinkerton  v.  Marshall,  2  Hen.  Bla.  334- 

bankruptcy  on  tiie  7th  of  March;    1809,  A.  having  recovered  a  verdict  for  a  cer- 

upon  which  a  commiasion  issued  on  the  tain  sum  of  money  against  B.,  B.  commits 

25tfa  of  July.    The  court  of  King's  Bench  an  act  of  bankruptcy ;  aftervrards  A.  bav- 

held,  that  to  the  extent  of  888^  16«.  8(i  mg  had  no  notice  of  the  bankruptcy,  gives 

the  defendants  had  a  right  to  resist  pay-  thne  to  R,  and  histead  of  entering  up 

aieatyoa  tbe  ponwiof  tboir  beiog  an-  Jodgment  a&d  tufaig  oot  execiitio&»  takes  a 
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Aat  if  a  trader,  after  lie  has  ceirinitted  a  secret  act  of  tenkroptcy,  in-    H  ^o 
dorse  a  bill  of  exchange  to  a  creditor^  who  received  the  money  due  ?^ 
upon  the  1hI1|  before  a  commission  issues  a^nst  the  trader,  such  pay-  ^' 
ment  is  protected  by  this  statute.'    And  if  a  bill  of  exchange  were 
indorsed  Oy  a  trader  after  a  secret  act  of  bankruptcy,  in  payment  of  a 
debt  for  goods  aoldj  H  should  seem  that  such  transfer  would  be  valid 


bill  ditwft  %f  R  €»  CL  at  a  ^Sstnt  period, 
for  the  amomit  of  the  mm  recoTer«d.  Hub 
B  oot  Hpftpd^Bt  protected  bj  the  stat  19 
Geo.  2.  c,  as.  A.  therefore  is  liable  to  re- 
fold the  monej  vecelred  on  the  bill  to  the 
aangneesol  B. 

Soathey  e.  Butler,  8  Boa.  k  PuL  287. 
A.  trader,  anbsequant  to  ao  a«t  of  bask- 
niptc7,  being  arrested  and  detained  in 
prison  tt  the  suit  '^^f  several  creditors, 
Kst  for  an  hia  creditors  but  one,  and 
pud  their  debta  in  foH  ;  btit  no  other  cir** 
<WM<«ace  occurred  &<>in  whieh  it  could 
be  premmed  that  thcj  knew  of  his  b^nk- 
nptcy  or  insolvency.  Held,  that  such 
pmoents  were  not  protected  by  the  stat 
»6ea8.e.8& 

Temoii  sad  aaoUier  «^  HaU»  2  T  B.  64& 
If  the  pay^  of  •  bill  of  exchange,  re- 
ceived from  a  third  person  as  the  price  of 
VI  eitBte,  fart  time  to  the  drawee,  on 
cnditiaa  ttat  be  Bhalt  aUow  Interest, 
ttdafteiwetd*  the  drawee  discharge  the 
biU,  baving  hi  the  mean  time  committ^ 
*B  cct  of  bftakruptcy,  this  is  not  such  a 
ptpDeat  in  the  ordmary  coutm  of  trade 
»  »  pmteeted  by  the  19  Gea  2.  e.  82,  aAd 
^  atAjgnees  maj  recover  the  money  from 
ttc  payee. 

Harwood  and  another  v.  Lomas,  II  East, 
127.  Odell  being  indebted  to  the  defen- 
^m  mi,  gave  him,  hi  Aagust,  1806, 
ffis  Bote  for  that  aum,  payab  e  at  twelve 
"»«»thi,  with  interest  half-yearly.  Part 
jBly  of  the  money  being  paid,  Ae  defen- 
^t,  in  1806,  arrested  Odell  for  the  resi- 
?« ;  and  in  Hilary  Term,  1807,  obtamed 
J^nefit,  which  was  affirmed  on  etrot 
^  3th  of  February,  1808  ;  and  the  next 
»7  of  (the  6th  of  Febmary)  Odell  paid  the 
J*«at  of  the  damage,  interest,  and  costs. 
^en  had  committed  an  act  of  bankruptcy 
a  the  2Tth  of  January,  1808,  on  which  a 
^minion  iaraed^  dated  the  19th  of  Feb- 
^^f  1808.  In  an  action  by  his  assignees 
to  recover  this  money,  the  only  question 
^>  whether  the  payment  by  the  bank- 
^^  was  protected  by  the  19  Geo.  2  c.  82. 
^e  coon  bciined  to  thmk  that  it  was  in- 
^^sabtaX  on  the  par^  receiTing  the  money, 
to  ihow  that  the  payment  was  protected 
tjT  the  sutute:  but  it  being  admitted  that 
tfie  Bote  had  been  given  for  the  balance  of 
JJ  account  stated,  consibtiog  (inter  alia) 
«  Dioney  lent  to  the  bankrupt,  the  court, 
J^Jii  expressing  any  opinion  as  to  whe 
t^  the  statute  could  be  construed  to  ex- 
^t»  notes,  held,  that  this  note  could 
cct  be  laid  to  have  been  given  in  the  ordi- 
jaij  cocne  of  trade  and  dealing.    Portca 


Bayly  and  others,  aaslneea  of  Lock- 
raft,  bankrupt,  against  Swifield  and  tmt 
other,  1  M.  &  8.  838.  It  was  held,  that 
a  creditor  of  the  bankrupt,  who  had  aued 
out  a  writ  against  him,  and',  widioatjpro- 
ceeding  upon  it,  afterwaida  reeetred  nom 
him  a  bill  of  exchange  in  part  payment  of 
his  debt,  after  bdng  apprised  that  there 
had  been  a  meeting  of  liis  creditors,  and 
that  the  bankrupt's  affairs  at  that  time 
were  only  capable  of  paying  the  demands 
of  hia  Creditor  by  instahnenta,  attbough 
he  waa  assured  by  the  bankmpt'a  agent* 
that  they  would  come  round,  was  liable 
to  refund  the  proceeds  of  such  bSI  to  the 
assignees  of  the  bankrupt,  as  a  payment 
not  in  the  naval  contse  of  trade  and  be- 
fore notice  of  his  insolvency ;  and  per 
Lord  Ellenborough,  "  the  next  question 
and  most  important  one  is,  whether  the 
payment  by  Luckrafi  was  a  payment  ^oiMi 
fidey  and  in  the  usnal  and  ordinary  couiw 
of  trade,  within  the  19  Geo.  2,  before  such 
time  as  the  defendants  had  notice  that  he 
was  become  bankrupt,  or  was  in  insolvent 
circumstances.  It  may  be  admitted  that 
they  did  not  Icnew  that  he  was  a  bankiupt; 
but  how  does  Uie  case  stsnd  with  respect 
to  their  knowledge  of  his  being  in  insolvent 
circumstances.  By  insolvent  cireumatancea» 
is  mesn^that  a  person  is  not  in  a  coaditiott. 
to  pay  his  debts  in  the  ordinary  course,  as 
persons  carrying  on  trade  usually  do.  Look- 
ins  at  the  letter  of  the  11th  of  October, 
which  enclosed  the  bill,  it  emphatically 
shows  him  to  have  been  in  insolvent  cir- 
cumstances; it  speaks  of  his  being  unable 
to  muster  a  sufficient  sum,  and  of  his  havin|; 
been  obliged  to  pay  every  one  a  lUtle  aa  it 
came  to  band,  can  that  payment  then  be 
said  to  be  in  the  ordinary  course  when  a 
man  confesses  he  is  obliged  to  pay  by  mi- 
nute portions  to  each  of  his  creditors;  it  is 
more  like  a  distribution  under  a  deed  of 
composition  than  a  payment  by  a  trader 
appearing  openly  at  h;8  counter?  I  ahould 
say,  this  was  not  the  mode  in  which  a  sol- 
vent man  proceeds.** 

See  the  caaea  upon  this  part  of  the  pro- 
viaion  in  the  act,  1  Mont  818,  kc 

*  Hawkins  v.  Penfold,  2  Yes.  sen.  660. 
Per  Lord  Chancellor.  There  is  no  differ- 
ence between  an  actual  payment  of  moncrf 
in  satisfaction  of  a  debt  and  indorsing  bills 
of  exchange,  provided  the  money  was  re- 
ceived on  them  before  the  commission  of 
bankruptcy  issued,  for  I  should  take  that 
only  as  a  medium  of  payment  and  no  more; 
and  otherwise  it  woidd  be  veiy  hard.  See 
a]80lMaQt811>ii.h. 
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n.  17^0  with  reffmtice  to  the  construction  on  the  stat  1  Jac.  1«  c.  15.  8. 14. 

may  tran*- |^^|,Q^g)|  ^^^  yi|  y^  j^^^  pjjj  yjj^^j  i^f^gj.  ^^  issuioff  of  the  commission, 

because  the  indorsement  of  a  bill  of  excbanja;e  is  deemed  a  payment  in 
satisfaction,  provided  tiie  bill  be  paid  when  due;"  and  therefore  it 
should  seem,  that  although  in  general  a  partner  who  has  committed  a 
secret  act  of  bankruptcy,  cannot  indorse  a  bill  so  as  to  affect  the  firm/ 
yet  if  be  were  bona  jide^  and  in  the  ordinary  course  of  trade  to  indorse 
[  1£0  3  the  bill  in  payment  of  a  debt  for  goods  soldt  ^i^ch  indorsement  would 
be  valid  under  this  statute. 

It  has  been  recently  decided,  that  the  term  insolvent  circwmtances^ 
means  that  a  person  is  not  in  condition  to  pay  his  debts,  in  the  ordinary 
course,  as  persons  carrying  on  trade  usual! v  do,  for  the  object  of  the 
statute  was  to  protect  those  persons  only  who  receive  money  under  cir- 
cumstances not  calculated  to  raise  suspicion ;  but  if  anv  such  circum- 
stances occur,  then  they  receive  the  money  or  bills  at  tneir  peril,  and 
are  liable  to  refnnd  ;  as  where  a  bankrupt,  before  his  transfer  of  bills, 
'  proposed  to  pay  his  creditors  bv  instalments.^  But  the  insolvency 
mentioned  in  this  and  the  stat.  4o  Geo.  3.  c.  135,  means  a  general  in- 
ability in  the  bankrupt  to  answer  his  engagements,  and  which  is  not  to 
be  inferred  merely  from  his  renewing  bills  of  exchange  in  a  particular 
instance.^ 

The  46  Geo.  3.  c.  135.  s.  1,  contains  a  provision,  giving  effect  to  oil 
payments  and  contracts  bona  fide  entered  into  with  the  bankrupt,  more 


•  Wilkin*  ».  Casey,  7  T.  R.  711.  A  fac- 
tor was  indebted  to  his  principal  in  228/. 
18«.,  the  principal  committed  an  act  of 
bankruptcy,  and  drew  on  his  factor  for 
222i^  18«.,  the  factor  did  not  know  of  the 
act  of  bankruptcy,  and  accepted  the  bills; 
before  .they  came  due  a  commission  issued, 
notwithstanding  which  the  factor  paid 
them;  then  the  araignees  sued  the  factor 
for  222/.  185.,  and  on  a  case  reserved,  in- 
sisted that  though  the  stat  (1  Jac.  1.  c.  15.) 
would  protect  a  payment  before  notice  of 
bankruptcy,  it  would  not  a  mere  accept- 
ance. Sed  per  Lord  Kenyon,  C.  J  ,  tiie 
statute  ou^ht  to  receive  a  liberal  construc- 
tion; giving  goods  in  exchange  would  have 
been  a  payment,  though  not  in  money,  and 
80  is  giving  an  acceptance,  if  the  bill  be 
paid  when  due.  llie  other  Judges  con- 
curred, and  the  defendant  received  judg- 
ment 

It  appears  from  the  case  of  Bayly  tr. 
Schofield,  1  M.  &  S.  S38,  and  ante,  118, 
note,  that  as  the  bill  was  given  in  payment 
for  eoods  sold,  the  party  might  have  retain- 
ed the  amount,  although  the  transfer  of  the 
bill  was  made  to  him  after  the  act  of  bank- 
ruptcy, if  such  transfer  had  been  made  in 
the  ordinary  course  of  trade  and  dealing. 

'  Ante,  85.  115.  In  Thomason  v.  Frere, 
10  East,  418,  and  in  Willis  v.  Freeman, 
12  East,  656,  the  bills  were  not  indorsed 
for  goods  sold,  and  in  the  last  case  Lord 
Ellenborough  expressly  alluded  to  the  ex- 
ceptions introduced  by  the  statutes. 

I  Per  Lord  EHIenborough,  Le  Blanc,  J. 
and  Bayley,  J.  m  Bayly  v.  Schofield,  1  Af. 


k  S.  S50.  353,  854.    See  this  case,  ante, 
118,  note. 

i>  Anon.  4  Campb.  492.  ia  Botes.  Sittings 
in  Trin.  Vac.  1808.    Plaintiff  declared  as 
indorsee  of  a  bill  of  exchange  drawn  by 
J.  S.,  payable  to  his  own  order;  the  de- 
fence was,  that  J.  S.  had  committed  an 
act  of  bankruptcy  before  the  indorsement; 
in  answer  to  this  the  plamtitf  relied  upon 
Sir  Samuel  Romilly's  act,  46  Geo.  3.  c 
135,  whereby  it  is  enacted,  "  that  all  con-| 
tracts  and  transactions  by  and  with  any 
bankrupt  bona  fide^  made  or  entered  into 
more    than  two  calendar  months  before 
the  date  of  the  commission  siiall,  notwilb- 
standing  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankruptcy  committed  by| 
such  bankrupt,  be  good,  provided  the  per- 
son so  dealing  with  such  bankrupt,  had  not 
at  the  time  notice  of  any  prior  act  of  bank- 
ruptcy having  been  conunitted  by  surhj 
bankrupt,  or  that  he  was  insolvent,  or  had| 
stopped  payment'*    It  was  contended  on| 
the  part  of  the  defendant,  that  the  plainuC 
at  the  time  when  the  indorsement  y^^^ 
made,  had  notice  that  J.  S.  was  insolvent 
The  fact  was,   that  before  then  J.  S.  hadi 
renewed  his  bills  with  the  plaintiff,  and 
that  ^e  bill  in  question  was  given  in  ex^ 
change  for  others  which  J.  S.  could  not  ^^ 
tisfy  when  due.    But  Lord  Ellenboro'i;:^ 
held,  that  the  insolvency  mentioned  in  ih<| 
statute,  must  mean  a  general  inability  ifl 
the  bankrupt  to  answer  his  engageintnlsi 
which  was  not  to  be  inferred  from  his  rei 
newing  bills  of  exchange  in  /t  particular  ini 
stance;  and  the  plaintiff  had  a  verdict  Sc^ 
ante,  U8, 119,  in  notes. 
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than  two  calendar  mon/A*  before  the  date  of  the  commission*  thoi^i  ^^*  ^^^ 
made  after  a  secret  act  of  bankruptcy,  provided  the  party  had  not  no- J!J^^  ^*^* 
ticc  of  the  prior  act  of  bankrupted,  or  that  the  bankrupt  w^s  insolvent 
or  had  stopped  payment.  Under  tliis  statute  it  is  clear,  that  any  indorse- 
ment or  transfer  of  a  bill  or  note,  made  after  a  secret  act  of  bankruptcy, 
upwards  of  two  months  before  the  date  of  the  commission,  will  be  valid, 
provided  the  party  in  whose  favour  it  were  made  had  no  notice  of  such 
act  of  bankruptcy  or  general  insolvency. 

If  a  bill  be  indorsed  by  a  bankrupt  to  a  particular  creditor,  by  way 
of  fraudulent  preference^  even  before  an  act  of  bankruptcy,  it  will  be^ 
invalid.  The  rule  upon  this  subject  is,  that  if  the  preference  is  not  theC  ^^^  1 
mere  voluntary  act  of  the  party,  but  only  consequential,  as  it  is  called, 
as  where  the  act  is  done  in  the  ordinary  course  of  business,  and  upon 
1h^  application  of  the  creditor,  or  in  pursuance  of  some  prior  aj2;reement, 
which  was  not  made  in  contemplation  of  bankruptcy,  or  were  done  to 
Wiver  the  party  from  legal  process,  or  from  the  threat  and  apprehen- 
sion of  it,  or  even  from  the  pressure  or  importunity  of  the  creditor,  then 
it  will  not  be  void,  though  made  the  very  moment  before  an  act  of  bank« 
ruptcy  committed.  And  where  the  preference  is  consequential  merely, 
the  creditor's  or  bankrupt's  own  knowledge  or  apprehension  of  his  in- 
solvency, is  immaterial,  that  bein^  frequently  the  very  reason  of  the 
creditor's  taking  such  measures  against  tne  bankrupt  as  are  precisely 
the  ground  of  justifying  the  act  done  by  the  bankrupt,  in  consequence 
ofit^  A  trader  capnot,  in  contemplation  of  bankruptcy,  indorse  a  bill 
or  note  to  his  creditor,  of  his  own  accord,  and  without  any  application. 
But  it  is  not  sufficient  to  avoid  the  transaction,  that  the  indorsement  was 
made  voluntarily,  and  that  an  act  of  bankruptcy  ensues,  it  must  also  ap- 
pear that  he  had  the  act  of  bankruptcy  in  contemplation  at  the  time 
when  the  indorsement  was  made.  Nor  has  it  ever  been  held,  that  if  a 
creditor  press  for  payment  of  his  debt,  and  thereby  obtain  a  transfer  of 
a  bill  or  note  to  him,  that  the  intention  of  the  bankrupt  shall  be  called 
ra  aid  to  set  it  aside.  If  it  were  transferred  through  the  urgency  of  the 
<lemand,  or  through  the  fear  of  prosecution,  whatever  may  have  been  in 
the  contemplation  of  the  bankrupt,  this  will  not  vitiate  the  proceeding. 
Nor  will  the  transaction,  if  bonafide^  and  not  colourable,  be  impeached 
l>y  the  secrecy  atlopted  in  the  transaction  by  the  trader,  to  save  his  own 
fredit  in  the  view  of  the  world.*  And  where  a  trader,  in  contempla- 
tion of  bankruptcy,  and  without  solicitation,  put  three  checks  into  the 
bands  of  his  clerk,  to  be  delivered  to  a  creditor  at  the  counting-house  of 
the  latter,  but  before  they  were  delivered,  the  creditor  called  at  the 
trader's,  and  demanded  payment  of  his  debt,  upon  which  the  checks 
*ere  delivered  to  him,  it  was  held  that  the  intention  to  give  a  volunta- 
7  preference  not  being  consummated,  the  delivery  of  the  checks  was 
Talid.i 

So  where  a  creditor  obtained  a  preference  in  contemplation  of  an  in- 
tended deed  of  composition,  and  which  preference  would  have  been  void 
^  a^inst  the  creditors  under  that  deed,  yet  as  the  composition  went 
olT,  It  was  decided,  that  the  creditor  might  hold  his  securities  against 
^t  assignees  under  a  commission  of  bankrupt  subsequently  issued,  but 
not  contemplated  at  the  time  of  the  preference."* 

.'  See  the  rule  and  cases  upon  this  subject        *  Crosby  v.  Crouch,  11  East,  266. 
a  ftalth  9.  Payne,  6  T.  R.  152.— Hartshorn        «  Bayley  ».  Ballard,  1  Campb.  416. 
•■  Staddo-,  2  Bos.  &  Pul  589.    Crosby  v,         «  Wheelrigbt  v.  Jackson,  5  Taunt.  lOa 

^^rooeb,  U  East,  266.    Cnllen,  280, 1.  688.  &  C. 

Critty  on  bix.ls«  Q 
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'^*  ^^     ^  there  are  cases  in  which  a  trader  in  insolvent  circumstances  may 
may  trwu*  ,.g^|pjj  y^\\^  ^f  exchange  to  the  party  from  whom  he  has  received  Acm* 
though  ihej  would  otherwise  become  the  property  of  his  assignees.* 

If  a  promissory  note  be  g^ven  to  an  uncertificated  bankrupt,  after  the 
commission  issued^  and  the  asngnees  require  the  maker  to  pay  them,  the 
right  to  the  note  is  thereby  vested  in  the  assignees,  and  an  action  can- 
not be  supported  by  the  bankrupt,*^  unless  indeed  he  acquired  the  note 
in  respect  of  a  contract  made  in  his  favour  by  the  assignees  or  with 
their  concurrence.' 

In  case  of  the  bankruptcy  of  a  banker,  bills  deposited  with  him  as 
agent,  to  obtain  payment,  do  not  pass  to  the  assignees,  unless  the  bank- 
er has  discounted  them,  or  advanced  money  upon  the  credit  of  them, 
in  which  case  the  assignees  acquire  the  entire  property  in  them  if  dis- 
counted, or  have  a  lien  on  them  pro  tarUo  in  case  of  a  partial  advance.^ 
But  the  effect  of  bankruptcy  upon  the  property  in  bills,  in  the  hands 
of  the  trader,  will  be  more  fully  considered  in  the  chapter  relating  to 
bankruptcy. 

On  the  death  of  the  holder,  the  right  of  transfer  is  vested  in  his 

executor  or  administrator,'^  (1^   If  thee  xecutor  or  administrator  indorse 

[   ^^  J  the  bill  or  note,  without  qualification,  he  would  be  personally  liable  in 

•  Graff  and    others,  assiffnees,  &c.    v.  of  bankraptcj  issued  against  S.,  and  the  as- 

Greffuike,  1  Caxnpb.  89.    I?  a  trader,  on  signees  under  such  commission  brought  tro- 

'   reeaivii^  bUls  of  exchange  from  one  of  h\»  ver  against  the  defendant  for  the  bUIs  •ad 

creditors  abroad,  to  whom  he  is  indebted  bank  notes.    Held,  that  the  defeftdant  was 

beyond  the  amount  of  them,  after  becom-  entitled  to  retain  them, 

ing  insolvent,  but  before  commiting  an  act  **  Kitchen  o.  Bartsch,  7  East  53.— &m^> 

of  bankruptcy  deliver  these  bills  with  the  Rep.  68.  S.  C. 

consent  of  lUs  other  creditors,  to  an  agent  p  Coles  v.  Barrew,  4  Tannt  7M.    Holt 

of  the  person  who  had  remitted  them  for  C  N.  P.  174. 

the  use  of  the  latter,  if  he  should  be  ulti-  « Per  Lord  EUenborought  In  Giles  e. 

matelj  entitled  to  them;  this  is  a  legal  and  Perkins,  9  East,  14.    Garstairs  v.  Bates,  3 

▼alid  transaction,  and  if  a  commission  of  Campb.  801 ;  and  see  Parr  e.  E3isson,  1 

bankruptcy  afterwards  issue  against  the  tra  East,  544,  and  cases  there  cited;  and  see  1 

der,  his  assignees  cannot  maintain  an  action  Bos.  &  Pul.  88,  n.  a;  and  see  1  Mont  3M, 

against  the  trustee  to  recover  the  produce  5,  fcc.    Ex  parte  Waring  and  others,  19 

of  the  bills.  Yes.  845. 

Gladstone  v.  Hadwen,  1  M.  &  S.  517.  '  Rawlinson  v.  Stone,  3  Wils.  I.  2  Stra. 

Where  Su  obtained  bills  of  exchange  from  1260.    Barnes,  164.  S.  C.    A  note  was 

the  defendant  upon  a  fraudulent  represen-  payable  to  A.   B.  or  order ;   A.  B.  died 

tatioa,  that  a  security  given  by  him  to  the  intestate,  i|nd  his   administrator  indorsed 

defendant  (which  was  void)  was  an  ample  it  to  the  plaintiff.    T%ese  facts  appeanag 

securi^,  and  on  the  next  day,  having  resol-  upon    the    declaration,  die  defendant  de- 

ved  to  stop  payment,  informed  the  defen-  murred,  and  contended  diat  the  personal 

dant  that  he  had  repented  of  what  he  had  representative  of  the  payee  had  no  power 

done,  and  had  sent  express  to  stop  the  to  indorse  a  note,  but  the  court  of  Cols' 

bills  and  would  return  them,  and  three  mon  Pleas,    dPter  three  arguments,  and 

days    afterwards   committed   an    act   of  the  Court  of  King's  Bench,  upon  error 

bankruptcy,  after  which  he  returned  to  brought,  were    unanimously   of   opinion 

the  defendant  all  the  bills,  (except  one  that  lie  had,  and  each  court  said  it  was 

which  had  been  discounted)  and  also  two  every  day's  practice,    and  the  constast 

bank  notes,  part  of  the  proceeds  of  such  usage  for  executors  and  adodnistratDrs  io 

discount;  and  the  defendant  delivered  back  mdorse  bills  and  notes  payable  to  the  otder 

the  security,  and  afterwards  a  commission  of  their  testators  or  mtestates. 


(1)  If  an  admrnistrator  to  whom  a  bill  of  exchange,  indorsed  gencraUy,  is  delivered  (or 
debt  due  to  the  mtestote,  die  after  it  is  due,  and  before  it  is  paid,  the  admhiistiatar  da 
bonis  non  of  such  intesUte  has  the  right  to  sue  oa  it  Cathensood  v.  CfMrn^,  I  ^^• 
^  Cress,  160. 
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case  the  bill  should  be  dishonoured.-  Executors  are  not  personally  II-  ^ 
liable  in  case  of  the  failure  of  a  banker,  in  whose  hands  they  have™y  ™"' 
deposited  bills,  part  of  the  estate.*  (159) 

If  a  bill  has  been  made  or  transferred  to  several  persons  not  in 
vartnerafUpy  the  right  of  transfer  is  in  all  collectively,  and  not  in  any 
Hidividually}«  but  where  several  persons  are  in  partnership,  the  trans* 
fer  may  be  made  by  the  indorsement  of  one  partner  only,  in  which  case 
the  transfer  is  considered  as  made  by  all  the  persons  entitled  to  make 
it.*  (159)  And  it  has  been  held,  that  though  such  persons  may  not  be 
in  partnership,  and  only  one  has  indorsed,  yet  that  if  the  drawee  accepted 
alter  the  indorsement,  he  cannot  dispute  the  regularity  of  the  latter.' 
In  general  we  have  seen  that  one  partner  may,  without  the  exoress  con* 
currence  of  the  other  parties,  make  a  valid  transfer  of  a  bill,  even  in 
fraud  of  his  co-partners.*  In  the  case  of  a  bill  payable  to  A.  for  the 
we  ofB.f  the  right  of  transfer  is  only  in  A*  because  B.  has  only  an 
equitable  and  not  a  legal  interest.* 


•  King  01  ThQm»  1  T.  K.  487.  GibMii 
V.  Minet,  1  Hen.  Bla.  622.  Bayl.  62. 
The  court  held,  that  upon  s  hill  pajahle 
to  MTeral  aa  executors,  they  might  sue  at 
executory;  and  per  BuUer,  J.  no  incon- 
veniaiee  eaar  ante  from  ihiSr  faidoning 
the  bilii  for  if  they  indoite,  tb^  ate  liahle 
penomally,  and  not  at  ezecntora;  for  their 
iDdoneaent  would  not  give  an  action 
against  the  effects  of  the  testator. 

•  Rowth  9.  Howell,  3  Vet.  566, 6.  Ante, 
25,28. 

■  BayL  65.  Carvick  v.  Tickery,  Dougl. 
65S,  (n.)  ante,  88.  and  Jones  t^.  Radford, 
1  Camph.  88.  and  tee  Williams  o.  Thomat, 
6  Esp.  Rep.  18.  Ante,  85.  Sel.  Ni.  Pri. 
4th  ed.  387. 

■  Ante,  83,  4. 

7  Jones  nnd  another  t).  Radford,  1 
Cunpb.  88.  cited  in  notes.  Indorses 
agaioBt  acceptor  of  a  bill  of  exchange, 
payable  to  two  persons.  The  bill  had 
been  indorsed  by  one  in  the  name  of  both, 
and  the  defendant  had  accepted  it  with 
the  indorsement  upon  it  The  defence 
was,  that  the  payees  not  being  partners, 
the  bill  ought  to  have  been  indorsed  by 
both.  Lord  EUenboroQgh  held,  that  the 
defendant  having  accepted  the  bill  so  In- 


dorsed, coidd  not  now  dispute  the  re^- 
larity  of  the  indosement.  Sed  tride  Smith 
V,  Hunter,  1  T.  R.  654. 

s  8wann  e.  Steele,  7  East,  210.  Ante, 
29,  n.  Ridley  v.  Taylor,  13  East,  176. 
Ante,  38.  n. 

•  Evaat  V*  Cramlingion,  Garth.  6. 
2  Vent  807,  Skin.  264.  Ck>nq>any  of 
Felt-makers  o.  Dovis,  1  Bos.  &  Pul.  101. 
note  c.  Smith  i^.  Kendall,  6  T.  R.  124. 
Selw.  Ni.  Pri.  4th  ed.  887.  A  bUl  wan 
payable  •«  to  Price  or  order,  for  the  use  of 
Calvert"  Price  indorsed  it  to  Evans, 
after  which  an  extent  issued  agahitt  Cal- 
vert, and  the  money  due  upon  it  was 
seised  to  the  use  of  the  king.  These 
facts  appearing  upon  the  pleadings,  two 
points  were  make  upon  demurrer;  the 
one  whether  Calvert  had  such  an  taterett 
m  the  money  as  might  be  extended,  the 
other  whether  Price  had  power  to  indone 
the  bill,  or  whether  he  had  only  a  bwe 
authority  to  receive  the  money  fm  tho 
use  of  Calvert;  and  the  Court  of  Kmg't 
Bench,  and  afterwards  the  Exchequ«r 
Chamber,  held  that  Calvert  had  not  such 
an  interest  as  could  be  extended,  and  that 
Price  had  power  to  Indorse  the  bill,  and 
judgment  was  given  for  the  plaintiff. 


(159)  If  a  negotiable  note  be  made  payable  to  two  executora  as  such,  it  cannot  be 
tianafened  by  the  indorsement  of  one  of  them;  both  must  indorse  the  note  to  pass  the 
property  by  assignment     Smith  v.  Whiting,  4  Mass.  Rep.  834. 

(159)  One  partner  may  by  an  indorsement  made  by  himself  in  the  name  of  the  P*riner- 
ahip,  entitle  himself  to  sue  as  indorsee  upon  a  negotiable  note  given  to  the  partnership. 
Kirby  v.  Ccu$well,  1  Caines,  Rep.  305.  And  an  indorsement  to  a  third  person  of  such 
a  note  by  one  partner  by  writing  the  name  of  the  firm  on  the  back  of  the  note,  is  a  va- 
lid transfer,    jtane  v.  Scojield,  2  Caines*  Rep.  368. 

If  one  of  the  partners  of  a  firm  has  been  in  the  habit  of  indorsing  the  name  of  Uic 
firm  on  bills  of  exchange  as  security  it  is  a  fact  from  which  the  jury  may  legally  infer 
that  he  had  authori^  from  the  other  partners;  and  the  bona  fide  holder  of  ^uch  bill  mi^ 
recover  against  all  die  partners  notwithstanding  the  indorsement  of  the  name  of  the 
firm  was  ezpretsly  prohibited  ill  the  articles  of  partnership.  B<xnk  of  Kentucky  v. 
Brookmgy  2  Litt  45. 
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III.  The  Indorsements  of  bills  are  most  usaall j  made  after^acceptanee,  and 
time  wheni^^f^pQ  payment;  but  though  the  terra  **  transfer,"  like  tlie  term  **ac- 
mar'*'*  be  ceptance/'  supiMJses  a  pre-existing  bill,  a  transfer  may  be  made  pre- 
^  made.  viously  to  the  bill  being  completed.  Thus  it  has  been  adjudged,  that 
if  a  man  indorse  his  name  on  a  blank  stamped  piece  of  paper,  such  an 
indorsement  will  operate  as  a  carle  blanche,  or  letter  of  credit,  for  an 
indefinite  sum,  consistent  with  the  stamp,  and  will  bind  the  indorser 
for  any  sum  to  be  paid  at  any  time,  which  the  person  to  whom  he  in- 
trusts the  instrument  chooses  to  insert  in  it,^  (160)  and  such  paper  shall 
be  considered  a  bill  by  relation  from  the  time  of  signing  and  inaorsing.'' 
So  when  in  an  action  brought  by  the  indorsee  of  a  post-dated  bill,  drawn 
by  the  defendant  and  indorsed  by  the  payee  before  tlie  day  on  which  it 
bore  date,  and  the  payee  died  before  such  date,  the  defendant  contended 
that  the  bill  did  not  acquire  the  diaracter  of  a  negotiable  bill,  within 
the  custom  of  merchants,  till  the  time  it  bore  date,  and  that  the  payee 
who  indorsed  it,  havinc  died  before  that  time,  such  indorsement  con- 
veyed no  title  to  the  plaintifl*,  and  that  the  defendant  as  drawer,  was  not 
liable;  upon  a  special  case  reserved;  the  Court  of  Kind's  Bench  were 
of  opinion,  that  such  indorsement  before  the  date  of  the  bill,  was 
legal  and  valid,  and  notwithstanding  such  death  of  the  indorser,  the 
plaintiff  was  entitled  to  recover.*    But  there  is  an  express  provision  ia 


^  Russell  V.  Langstaff,  Dougl.  614.  New- 
Bome  V.  Thornton,  6  East,  21,  22.  CoUis 
fj.  Emett,  1  Ucn.  Bla.  813.  316.  319.  Ante, 
24,  in  notes. 

*  Per  cttriam,  in  Snaith  v.  Mingay,  1 
M.  &  S.  87.  CrutchJey  v.  Clarence,  2  M. 
lii  S.  90.  1  Marsh.  29.  and  Usher  v.  Daun- 
eey  and  others,  4  Campb.  98.  See  these 
cases  in  notes,  ante,  64. 

<>  Pasmore  v.  ^orth,  13  East,  517.  The 
defendant,  on  the  4th  of  May,  1810,  drew 
a  biU  for  200/.  on  Brook  and  Co.  dated 
the  11th  of  nay,  1810,  payable  to  Totty 
or  order,  65  days  after  date.  On  the  5th 
of  May,  Totty  indorsed  this  bill  to  the 
plaintiff  for  a  valuable  consideration,  and 
on  the  same  day  died.  After  tiie  4  th,  and 
before   the  11th  of  May,  the  defendant 


received  effects  of  Totty^s  to  the  amount 
of  about  130/.  to  answer  this  bill.  On 
the  12th  of  May,  the  defendant  advised 
the  drawees  of  the  bill  having  been  drawn, 
and  of  Totty*8  death,  and  desired  them 
not  to  accept  or  pay  the  bill.  Acceptance 
and  payment  were  accordingly  refused: 
and  this  action  was  brought  against  the 
drawer.  A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the 
Court  of  King's  Bench,  on  a  case  re- 
served. The  court  after  adverting  to  the 
17  Geo.  3.  c.  30.  as  to  bills  for  less  than 
5/ ,  and  to  the  48  Geo.  8.  c.  149.  an  to  post- 
dating drafts  upon  bankers,  held  cloarlj 
tJiat  the  plaintiff  was  entitled  to  recover 
for  the  whole  amount  of  the  bill,  and  he 
had  judgment  accordingly. 


(160)  The  same  doctrine  has  been  asserted  in  the  United  States.  Violet  v.  Patton, 
6  Cranch,  142.  Putnam  v.  Suliivan,  4  Mass.  Rep.  46.  So  where  A.  made  a  noXt 
with  a  blank  for  the  sum,  and  sent  it  to  the  payre,  and  requested  him  to  fill  it  up,  it 
>ras  held  that  the  payee  might  lawfully  fill  up  the  blank  and  recover  upon  the  note. 
Jordan  v.  J^Teihon^  2  Wash.  Hep.  164.     See  ante,  36. 

A.  wrote  his  name  on  a  blank  paper  and  gave  it  to  B.  who  made  a  note  on  the  other 
side  payable  to  Cor  order,  with  interest,  and  sio:ned  it  as  promissor;  C.  afterwards  re- 
ceived part  payment  of  the  note  from  B.,  and  indorsed  the  amount  on  the  note,  and  at* 
terwards  brought  an  action  on  non-payment  of  the  residue  against  A.,  and  wrote  over 
hb  name  "  in  consideration  of  tlie  subs^bdng  connexion  between  me  and  my  son-in-law 
B.,  I  promise  and  enpage  to  guarantee  the  payment  of  the  contents  of  the  within  note 
on  demand."  It  was  held  that  C.  had  a  right  to  fill  up  the  indorsement  so  as  to  make  A- 
responsible  as  a  common  indorser,  or  as  a  guarantor,  warrantor  or  surety,  liable  in  the 
first  instance,  and  in  all  events  as  a  joint  and  several  promisor  would  be.  8.  J.  (^ourt 
of  Massachusetts,  Prec.  Declar.  113  note.  S.  C.  cited  3  Mass.  Rep.  275.  See  and  con* 
suit  Herrick  v.  Carman,  12  John.  Rep.  159. 

So  the  holder  of  a  bill  of  exchange,  with  several  indorsements  m  hlankt  has  a  right 
to  strike  out  the  names  of- the  indorsers  subsequent  to  the  first,  and  to  write  over  the 
name  of  the  first  indorser  an  assignment  to  himself;  or  the  bill  without  such  nssignnieut 
win  be  considered  as  his  property  by  bis  having  it  in  his  power  to  make  it  Sitchit  & 
Waiu  T.  Mo^re,  5  Munf.  Bep.  8SS. 
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17  Geo.  d.  c«  30.  &  1.  that  bills  and  notes  for  the  payment  of  a  less  nt  Time 
sum  than  five  pounds,  shall  not  be  indorsed  before  the  date  thereof.  •     ^^  tr^iiafer. 

Although  if  a  bill  of  exchange,  payable  at  a  certain  time  after  date, 
be  presented  for  acceptance  and  reiused,  and  the  holder  thereof  neglect 
to  give  doe  notice  of  such  dishonour  to  the  drawer  or  indorsers,  they 
are  discharged  from  liability  to  such  holder,  yet  if  before  the  specified 
time  of  payment  he  indorse  the  bill  to  a  party,  ignorant  of  the  laches, 
fur  valQable  consideration,  such  indorsee  will  not  be  thereby  affected,  [^  125  J 
and  may  enforce  payment  from  the  drawer  or  prior  indorsee.'  But  if 
soch  indorsee,  at  the  time  he  received  the  billj  knew  of  the  diahonour,  or 
took  the  bill  after  it  was  due,  he  will  be  affected  by  such  laches  and 
will  not  be  entitled  to  recover.*    So  where  the  holder  of  a  bill,  before 


*  See  obsenrations  on  this  lUtute,  in 
Passmorc  9.  North,  13  Eaat,  517. 

»0'Keefe  o.  Dunn,  1  Marsh,  643.  6 
Taunt  305,  S.  C.  per  Gibbs,  C.  J.  Heath 
and  Dallas,  Jb.  dissentiente  Chambre,  J. 
The  payee  of. ft  bill  of  exchange  present- 
ed it  for  acceptance  which  was  refused, 
but  no  notice  of  such  dishonour  was  given 
to  the  drawer,  and  the  payee  afterwards 
indorsed  over  the  bill,  wi^out  notice  to 
tlie  lAdonee  of  such  refusal  to  accept,  and 
tbe  latter  agam  presented  the  bill  for  ac- 
ceptance, which  was  again  refused.  Held, 
that  the  indorsee  might  recover  on  the 
bill  against  the  drawer,  notwithstanding 
the  laches  of  the  payee,  by  three,  against 
Chambre,  J — Per  Gibbs,  C.  J.,  he  who 
takes  a  bill  after  it  has  arrived  at  ma- 
turity, takes  it  subject  to  all  the  defences 
which  could  liave  been  made  by  any 
previous  holder,  for  the  bill  being  unpaid 
it5  date  is  notice  to  him  sufficient  to  put 
him  on  bquiry^,  but  if  he  tokes  ihc  bill 
before  it  is  due,  he  takes  it  not  sub- 
ject to  the  same  infirmity  of  title,  be- 
c«ise  he  then  takes  it  without  notice  of 
^y  suspicious  circumstances  that  may 
break  in  upon  his  remedy  against  any 
former  holder.  This  is  the  general  law, 
tj'Jt  there  may  be  circumstances  tliat  may 
fliiic  it  otherwise.  A  holder  is  not  bound 
U>  prc^ient  a  bill  for  acceptance,  tliere  is 
noiiiing  therefore  on  the  face  of  an  imac- 
c€pt«d  bill  to  awaken  a  suspicion  that  it 
hai  been  presented  for  acceptance  and  re- 
fused. But  it  is  said,  the  general  law  is, 
that  where  notice  is  requisite,  if  notice  be 
not  given  the  drawer,  and  all  persons 
cUinine  to  be  entitled  to  have  notice  of 
i^ie  diaybonour,  are  discharged.  1  tliink 
ti^at  is  a  begging  of  the  question  ;  if  a 
bolder  comes  to  the  question  tliat  the 
utawec  will  not  accept,  or  will  not  pay 
tJifi  biJi  when  it  becomes  due,  and  omits 
to  give  notice,  he  shall  never  sue  the 
d-'awer,  becau:^:  his  neglect  prevents  the 
^iVfet  from  using  diligence  in  withdraw- 
^  from  the  drawee  the  effects  which 
wtrc  desUned  to  satisfy  the  bill.  But  I 
aniof  opinion,  that  if  the  bill  is  passed 
Jr*r  a  valuable  consideration,  without  nO- 
uce  of  thai  de<Mt  of  tiUe,  be  who  «o  in- 


nocently takes  the  bill  is  not  guilty  of  any 
breach  of  duty  towards  the  drawer,  and 
is  therefore  not  alfectcd  by  the  omission ; 
Roscoe  V.  Hardy,  12  East,  434,^is  mainlj 
distinguishable  from  the  present  case,  ia 
respect  that  the  bill  there  continued  up  to 
the  time  of  its  matority  in  the  hands  of  « 
holder  who  had  neglected  to  give  that  no- 
tice at  the  time  when  the  bill  was  first  re- 
fused acceptance ;  and  the  holder,  I  acree, 
had  thereby,  as  to  his  own  claim,  discharg- 
ed the  drawer,  I  am  of  opinion  that  the 
circumstance  of  the  bill  continuing  in  the 
same  hand,  materially  differs  that  case 
from  the  present  I  therefore  think  that 
the  present  plaintiff  not  having  had  notice 
that  the  bill  had  been  presented  for  accept- 
ance and  dishonoured,  before  she  took  it  is 
entitled  to  recover. 

s  Crossly  v.  Ham,  13  East,  498.  The 
defendant,  for  the  accommodation  of 
Clark,  indorsed  two  b^lls  drawn  by 
Clark,  in  America,  upon  Dickenson  and 
Co.  in  London,  for  450/.  each,  in  favour  of 
tlie  defendant,  dated  10th  of  February, 
1804,  and  payable  60  days  after  slight ; 
these  bills  were  paid  over  by  Clark  to 
Parry,  in  February,  1804.  The  defen- 
dants P;.rr3'  and  Clark,  then,  and  until 
after  the  14th  of  April,  1808.  rehided  in 
America.  On  tlie  1st  of  Match,  Parry 
indorsed  and  remitted  die  bills  to  his 
agents  in  London,  with  directions  to  make 
a  payment  to  the  plaintiff,  to  whom  he 
then  and  still  was  indebted.  On  the 
26th  April,  the  bills  were  presented  for 
acceptance,  diuhonoured,  and  protested 
for  non-acceptance,  and  notice  thereof 
was  given  to  the  defendant  The  plain- 
tiff having  been  advibed  of  tiie  reniitUince 
by  a  letter  from  Parry,  dated  on  tlie  12th 
of  April,  applied  to  Parry's  agent  for 
450/. ;  and  on  the  6th  of  June  they  de- 
livered one  of  the  bills  to  tho  plaintiff, 
apptising  him  of  its  dibhanaur,  and  that 
therefore  he  took  the  bill  subject  to  all  its 
infirmities.  The  bill  became  due  on  the 
28th  of  June,  and  payment  being  refused, 
tliis  action  was  brought  The  defendant, 
however,  produced  at  the  trial  an  instru- 
ment signed  by  Parry,  dated  14th  April, 
1804,  by  which  he  agreed  that  the  defen- 
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m.  Time  it  wag  due,  having  t^Ddered  it  for  acceptancef  which  wm  refused^  ke|»t 
of  tmuier.  j^  ^\\  jug^  when  it  was  presented  for  payment  and  refused,  and  then 
returned  to  an  indorser,  who  not  knuwingof  the  iache«  paid  it;  it  was 
held  that  his  ignorance  of  such  laches  when  he  paid  the  bill  .did  not  en- 
title him  to  recover,  either  against  the  drawer  or  prior  indorsers,  who 
had  thus  beeh  discharged  bj  the  laches  of  the  holder.^ 

There  is  no  legal  objection  to  the  validity  of  a  transfer  of  a  bill  made 
after  the  time  appointed  for  the  payment  oi  it.*  In  this  case  it  is  said, 
that  the  indorsement  is  eauivalent  to  the  act  of  drawing  a  bill  payable 
at  sight  >"  But  bills  under  five  pounds  cannot  be  indorsed  after  they 
are  due.^ 


There  is  a  material  distinction  between  a  transfer  made  before  a  biif 
is  due,  and  one  made  after  that  time;  in  the  first  case,  the  traoafer  carries 
no  suspicion  on  the  face  of  it,  and  the  assignee  receives  it  on  its  own 
intrinsic  credit,  nor  is  he  bound,  to  inquire  into  any  circumstances  ex- 
isting between  the  assignor  and  any  of  the  previous  paitiea  to  the  bill, 
as  he  will  not  be  affected  by  them."  But  when  a  transfer  of  a  bill  is 
£  1£7  ]  made  o/ifer  U  i$  due^  whether  by  indorsement  or  mere  delivery,  it  is  set- 
tled, ^^  that  at  least  it  is  to  be  left  to  the  jury  upon  the  slightest  circum- 


->- 


cto&t,  on  payiiiigooe  of  the  bills  in  London, 
fthouid  be  exonerated  from  paying  the 
other  ;  and  the  defendant  proved  his  hav- 
ing, on  the  2d  of  July,  paid  one  of  the 
bills,  which  then  remained  in  the  hands  of 
Pan7*s  agents,  who  delivered  it  upon  pay- 
ment. Ijiis  agreement  was  until  ^e  2d  of 
July  unknown  to  the  plaintiff  and  Parry's 
agents.  A  verdict  was  found  for  the  plain- 
tiff, and  a  case  reserved  for  the  opinion  of 
the  court  The  court  (Le  Blanc,  J.  ab- 
flente)  held,  that  the  plaintiff  having  taken 
this  bill  after  its  dishonour,  had  taken  it 
with  all  its  infirmities,  and  subject  there- 
fore to  the  agreement  between  Farry  and 
the  defendant  Postea  to  the  defendant 
See  observations  on  this  in  the  preceding 
note. 

'^Roscoe  o.  Hardy,  12  East,  434.  2 
Campb.  460.  S.  C.  Acceptance  of  a 
bill  was  refused ;  of  this,  however,  the 
holders  gave  no  notice,  but  when  the  bill 
became  due,  again  presented  it  for  pay- 
ment, and  that  being  refused  they  called 
upon  the  plaintff,  an  indorser,  for  pay- 
ment, and  he  being  ignorant  of  ^exr 
laches  paid  it  He  now  sued  the  defen- 
dant as  bis  indorser,  who  set  up  the  laches 
of  the  said  holders  as  a  defence,  and  the 
plaintiff  waS  nonsuited.  On  motion  to 
set  aside  this  nonsuit,  it  was  urged  that 
the  plaintiff  ought  not  to  be  prejudiced  by 
the  laches  of  subsequent  holders,  of  which 
he  was  i^orant,  without  the  means  of  in- 
formation. But  the  court  held  that  his 
ignorance,  which  had  prevented  his  avail- 
ing himself  of  this  laches  as  a  defence, 
could  not  alter  or  revive  the  liability  of  the 
defendant,  who  had  been  discharged  by 
the  same  laches.  See  the  observations  on 
this  case  by  Gibbs,  C.  J.  in  O'Keefe  v. 


Dmm,  1  Marsh.  622.  and  6  TVHifit  809. 
Ante,  126.  note. 

^Mutiord  o.  Walcot,  1  Ld.  Raym.  575. 
Behera  o.  Harriot,  1  6h«w.  16a  Boefam 
v.  Sterling,  t  T.  R.  486.  Dehers  v.  Ha^ 
riot,  1  Show.  168.  A  bill  was  iodoTBed  to 
the  plaintiff  after  it  was  due,  and  he  had 
judgment  without  any  objection  on  this 
ground. 

Mutfoid  V,  Walcot,  1  Ld.  Raym.  BT5. 
Holt,  C  J.  said,  he  remembered  a  case 
where  a  bill  was  negotiated  after  the  day 
of  payment,  and  he  had  nil  the  eminent 
merchants  in  London  with  him  at  his 
chambers,  and  they  all  held  it  to  be  very 
common  and  usual,  and  a  very  good  prac- 
tice. 

*  Dehers  v.  Harriot,  1  Show.  164. 
>  17  Geo.  8.  c.  80.  s  1.    Bayl.  62. 

■  Per  Bullcr,  J.  in  Bfovjrn  t.  Davis,  8 
T.  R.  82.  Per  Gibbsj  C.  J.  in  O'Keefe  s. 
Dunn,  1  Marsh.  621,  2.  6  Taunt  505. 
Ante,  125,  note. 

•  Brown  v.  Davis,  3  T.  R.  80.  Roberts 
9.  Eden,  1  Bos.  &  Pul.  899.  TInaod  c 
Francis,  1  Campb.  Ni.  Pri.  19.  Brown  t, 
Davis,  8  T.  R.  86.  Davis  drew  a  note  pay- 
able to  Sandall  or  order;  SandaH  indorsed 
it  to  Taddy,  and  he  had  it  presented  and 
noted  for  non-payment  Davis  then  paid 
the  money  to  Sandall,  and  he  took  up  the 
note  from  Taddy,  but  instead  of  returning 
the  note  to  Davis,  indorsed  it  to  Brown. 
Brown  tiiereupon  sued  Davis,  and  on  Da- 
vis' offering  to  prove  these  facts,  liord 
Kenyon  thought  they  would  not  amount  to 
a  defence,  unless  it  could  be  proved  that 
Brown  knew  them  when  he  took  the  note, 
and  he  rejected  the  evidence;  b«t  vmea  a 
rule  niii  tot  a  new  trial,  and  cnnae  *owi». 
Lord  Kenyon  wid,  be  thought  there  oughi 
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stance,  to  presamc  that  the  indorsee  was  acquainted  with  the  fraud,  ^^  ^'  ^f^ 

had  ootice  of  the  circumstances  which  would  have  affected  the  validity^  tr^Mito. 

of  the  bill,  had  it  been  in  ^e  hands  of  the  person  who  was  holder 

thereof,  at  the  time  it  became  due ;  and  though  the  indorsee  maj  have 

been  ignorant  of  the  fraud,  yet  any  objection  which  might  have  been 

taken  against  the  bill  when  in  the  hands  of  the  indorser,  may  be  taken 

iftdnst  nira,  if  the  bill  or  note  when  he  took  it,  appeared  upon  the  face 

of  it  to  have  been  dishonoured;*  and  though  Lord  Kenjon,  C.  J.  in  this 

case,  appears  to  have  been  of  opinion,  that  the  mere  circumstance  of  a 

bill  being  over  due,  is  not  sufficient  to  affect  the  indorsee ;  and  though 

IB  Columbies  v.  Slim,'  the  Court  of  K.  B.  held,  that  an  indorsement) 

after  action  brought  on  a  note  over  due,   would  nevertheless  give  the 

indorsee  a  right  of  action,  unless  he  bad  notice  of  the  action;  yet  Buller, 

J.  and  Ashurst,  J.  were  of  opinion,  in  the  first-mentioned  case,  that 

when  a  note  is  over  due,  its  being  out  of  the  common  course  of  dealing, 

18  alone  such  a  suspicious  circumstance,  as  makes  it  incumbent  on  the 

party  receiving  it,  to  satisfy  himself  that  it  is  a  good  one,  and  that  if  he 

oaiit  to  do  so,  he  takes  it  on  the  credit  of  the  indorser,  and  must  stand 

in  the  ntuation  of  the  person  who  was  holder  at  the  time  it  was  due;  and 

the  latter  opinion  appears  now  to  prevail  ^  and  therefore  where  the 

Broiwa  9.  Toner,  TT.  R.  680.  Prit- 
chard  paid  same  stock-jobbing  differeMses 
for  tlie  defendant,  and  drew  on  hfan  for 
tike  amount;  defendant  accepted  the  l)iU» 
and  after  it  became  due,  Pritchard  in- 
dofsed  it  to  the  plaintiff,  for  a  prior  debt 
A  question  was  made,  whether  tlie  iUect- 
iity  of  the  original  transaction  vicialed  m 
biU;  the  plaintiff  having  taken  H  ^fter  it  bt- 
came  dae,  and  coDsequently  not  being  entfr* 
tied  to  recover  on  it,  if  Pritchard  could  not 
Lord  Kenyon  being  of  opinion,  that  Prit? 
chard  could  not  have  recovered  on  the  bill» 
directed  a  verdict  for  the  defendant,  and 
the  court  being  of  opinion  that  the  diree- 
tion  was  right,  refused  a  rule  mn  for  a  new 
trial. 

Tinson  v.  Francis,  1  Campb.  IS.  In- 
dorsee against  the  maker  of  a  promissofy 
note;  the  defendant  proved  that  it  was 
given  for  the  accommodation  of  one  T.  the 
payee,  and  dishonoured,  and  that  the  plain- 
tiff had  received  it  from  a  Mr.  Stevens,  to 
whom  it  was  given  to  be  returned  to  the 
defendant;  plaintiff  offered  to  prove  that 
he  had  given  a  valuable  consideration  for 
the  note.  Lord  EUenborough  said,  "  after 
a  bill  or  note  is  due,  it  comes  disgraced  to 
the  indorsee,  and  it  is  his  duty  to  make  in- 
quiries concerning  it,  if  he  takes  it,  though 
he  give  a  full  consideration  for  it,  be  takes 
It  on  the  credit  of  the  indorser,  and  subject 
to  all  the  equities  with  which  it  may  be 
incumbered." 

Boehm  e.  Sterling,  7T.  R.  423.  Muil- 
man  lent  the  defendant  his  acceptance  for 
2444/.  14s.  at  three  months,  and  the  defen- 
dant gave  Mualman  a  check  upon  his  banker 
for  the  amount,  dated  17th  February,  1796, 
the  year  was,  perhaps,  intended  for  1797. 
On  the  20th  of  January,  Muilman  gave 
this  check  to  the  plaintiff  in  payment  of  an 
old  debt;  Muilman  died  before  his  accept- 
ance became  due»  and  the  defendant  was 


to  be  iortfaer  inquiry,  it  did  not  

tttke  trial  that  the  Mie  had  been  noted 
Vefore  Brown  took  it,  and  that  that  cireum- 
MSBcs  ought  to  have  awakened  Brown's 
aapidoB.  AabMrat  and  Boiler,  Js.  thought 
tittt  the  party  cakkig  a  note  after  it  was  due, 
VM  to  be  coswidmd  as  taking  it  on  the 
credit  of  the  parson  £roD  whom  £b  received 
it,  and  diat  wlialevar  would  be  a  defence 
ipnitt  the  giver,    would  be  a   defence 

KHt  t^  vasseiver ;  upon  which  Lord 
yan  aaid,  be  agreed  with  ihu,  if  the 
*o^  appeared  on  the  face  of  It  to  have 
i^MB  diihoooared,  or  if  knowledge  could 
^  hroQ^  hone  to  the  indorsee,  that  it  had 
l^Mo  10,  but  otherwise  he  was  not  prepared 
to  go  tliAt  length.  Grose,  J.  saki,  if  collu- 
■ioB  eouki  be  proved  between  the  defen- 
dant and  Sandall,  the  defendant  would  not 
be  entitled  to  insaat  on  the  objection,  but 
M  the  cause  then  stood,  he  thought  thera 
MC^t  to  be  a  new  triat    Rule  absolute. 

""RibkL 

»  Trin.  12  Geo.  S.  16  VoL  MS.  paper 
books,  page  «2. 

« Baaka  a.  CoiweU,  cited  S  T.  R.  81. 
Brown  a.  Ttaier,  7  T.  R.  690.  Tinson  v- 
Francis,  1  Campb.  19.  Boehm  v.  Sterling, 
7T.  B.  427.  Good, «.  Coe,  cited  7  tTr. 
427.429.  BayL«8. 

Banks  a.  ColweU,  eked  3  T.  R.  81.  In- 
donee  c^  a  note  payable  on  demimct  against 
the  maker.  The  notes  were  given  for 
■Mggled  goods,  part  of  it  was  paid,  and  it 
WW  aot  indoHed  to  the  plaintiff  till  a  year 
sad  a  half  after  it  was  given,  no  privity 
was  brought  home  to  the  plaintiff,  but  Bui- 
Mr,  J.  waaclearly  of  opiajon  he  ou£^  to  be 
Mfsisutted,  and  said  it  had  been  repeatedly 
ruled  atGuiklhall,  that  if  a  bill  or  note  was 
todorted  over  after  it  was  due,  the  indorsee 
toc4  it  CO  the  credit  of  the  indorser,  and 
itood  m  his  situation.  Sed  vide  ItfoBit  9. 
I^>  BayL  288.  n.  b. 
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in.  TMiie  drawer  of  a  bill  payable  to  his  own  order  after  the  bill  became  doe* 
*'*'**^®'' settled  with  the  acceptor,  and  g:ave  him  a  receipt  in  full  of  all  demands, 
and  the  drawer  bein^  afterwards  in  possession  of  such  bill  indorsed  the 
same  to  the  plaintiff,  it  was  held  that  he  could  not  sue  the  acceptor.' 
This  rule  equally  applies  to  the  case  of  a  banker's  check  transferred 
long  after  it  was  first  issued." 

A  party,  however,  to  whom  an  over  due  bill  lias  been  indorted,  is 
clothed  with  all  the  advantages  of  the  party  from  whom  he  received  it, 
and  therefore  it  has  been  decided,  that  in  an  action  by  the  second  in- 
[  129  3dorsee  against  the  acceptor  of  a  bill  of  exchange^  it  the  person  who 
indorsed  it  to  the  plaintiflT,  could  himself  have  maintained  an  action 
upon  it,  the  defendant  cannot  give  in  evidence,  that  it  was  accepted  for 
a  debt  contracted  in  smuggling,  although  it  was  indorsed  to  the  plaintiflT 
after  it  had  become  due.^fl  67)  And  it  is  reported  to  have  been  decided, 
that  it  is  not  of  itself  a  defence  to  an  action  by  the  indorsee  of  a  bill, 
that  it  was  accepted  for  the  accommodation  of  the  drawer,  without 
consideration,  and  that  he  indorsed  it  to  the  plaintiff  after  it  was  due, 
unless  it  be  also  shown,  that  die  plaintiff  gave  no  value  for  the  bill." 


obliged  to  take  it  up.  In  an  action  upon 
the  cheek,  the  defendant  ur^ed,  that  Muil- 
man  could  not  have  sued  nim  upon  this 
check,  and  that  therefore  the  plaintiff 
could  not,  because  he  took  it  00  many 
months  after  it  was  dated.  Lord  Kenyon 
left  it  to  the  jury,  whether  the  plaintiff 
took  it  bona  fids,  and  without  knowing 
the  circumstances  under  which  Muilroan 
held  it;  '.hey  found  for  the  plaintiff,  and 
on  a  role  nisi  for  a  new  trial,  and  cause 
shown,  Lord  Kenyon  admitted,  that  it  was 
to  be  considered  as  a  rule,  that  the  perscm 
who  takes  a  bill  after  it  is  due,  is  subject 
to  the  same  equity  as  the  party  from  whom 
he  took  at,  though  the  bill  did  not  appear 
upon  the  face  of  it  to  have  been  dishonour- 
ed, and  he  thought  there  was  no  distinction 
in  this  respect,  between  checks  upon  bank- 
ers and  bills  of  exchange;  but  as  the  defen- 
dant had  not  issued  this  check  until  nine 
months  after  it  was  dated,  he  thought  it 
was  not  competent  to  him  to  object  to  the 
time  when  the  plaintiff  took  it  The  other 
Judges  agreed,  that  the  rule  mentioned  by 
Lord  Kenyon  was  to  be  considered  as  set- 
tied,  but  for  the  reasons  given  by  Lord 
Kenyon,  that  it  did  not  bear  upon  tlus 
case.  Rule  discharged. 
'  Thorogood  v,  Clark,  2  Stark.  251. 

•  Boehm  v.  Sterling,  7  T.  R.  423.  see 
the  last  note  but  one.  Banks  o.  Colwell, 
ante  127.  Sed  vide  Morris  0.  Lee,  BmjI. 
283. 

*  Chalmers  v.  Lnnion,  1  Campb.  883. 
To  an  action  by  the  indorsees  again!*t  the 
acceptor  of  a  biU,  one  ground  of  defence 


was,  that  the  bill  had  been  accepted  for 
a  debt  contracted  in  a  amuggfing  trans- 
action, and  that  though  it  had  been  in- 
dorsed for  value  before  it  became  due,  to 
a  bona  fide  holder  ;  ^et  that  it  had  been 
indorsed  by  him  to  the  plaintiffs,  after  it 
was  due,  and  it  was  contended,  tb»t 
having  been  so  indorsed  to  the  plaintiffs, 
it  was  competent  to  the  defendant  to  set 
up  the  illegality  of  the  conBideratioB  as  a 
defence,  in  like  manner  a»  if  the  action 
had  been  brought  by  the  payee;  but 
Lord  EUenborough  held,  that  if  tlie 
plaintiff's  indorser  might  have  maintained 
an  action  upon  the  biU,  the  circumstance 
of  the  indorsement  to  them  having  been 
made  after  the  bill  had  become  due,  was 
insufficient  to  let  in  the  proposed  defence, 
and  the  court  of  King's  Bench  concurred 
in  opinion  with  his  Lordship. 

"  Charles  v.  Marsden,  1  Taunt  224.— 
Indorsee  of  a  drawer  of  a  bill  against  the 
acceptor.  The  defendant  plewled  that 
he  had  accepted  the  bill  for  the  accom- 
modation of  the  drawer,  and  without  any 
consideration ;  and  that  it  was  indorsed 
to  the  plaintiff  idfter  it  was  due,  and  that 
plaintiff  knew  the  circumstance.  On 
special  demurrer  to  the  replication,  the 
argument  turned  on  tike  validity  of. the 
plea;  the  court  held,  that  as  there  was 
no  averment  of  fraud  in  the  plea;  nor 
that  the  plaintiff  had  not  given  a  valuable 
consideration  for  the  bill,  the  plea  was 
bad,  and  gave  judgment  for  plaintiff.  Sed 
vide  Tinson  v^  f>ancis»  1  Campb.  19. 
Anta»  128. 


(167)  An  indorser  of  a  note  for  the  accommodation  of  the  maker,  and  without  consider- 
ation is  liable  to  the  indorsee,  notwithstanding  the  facts  were  known  to  the  latter,  when 
he  took  the  bill.  Brown  v.  Mott,  7  Johns.  Rep.  361.  And  the  same  role  is  stid  to  ap« 
ply » even  if  the  indorsee  took  the  note  after  it  was  doe.    Ibid. 


A  fVtf  t^l^Ul  or  cheeky  wko  bas  himself  transferreid  it  to  another  III  Time 
ifter  it  w^  tt*e,  or  loog  after  the  date  of  the  check,  will  not  be  at^^  traiwfer. 
libertj  to  ol^ect,  on  the  ground  of  fraud,  to  the  payment  of  it,  when 
ia  the  hands  of  a  third  person,  who  must  necessarily  have  also  received 
it  after  it  was  due  $  for  it  is  obvious  ^yment  could  not  have  been  de- 
manded when  the  bill  was  due,  as  it  was  not  then  issued ;  and  the 
difficulty  was  occasioned  by  the  party  himself,  who  so  ^ave  to  it  an 
improper  circulation.*  Where  it  has  been  improperly  indorsed  after 
doe,  a  party  interested  in  having  it  delivered  up,  may  file  a  bill  in 
equity,  or  sometimes  support  an  action  of  trover,  tliough,  in  truth, 
the  bill  is  of /lo  value.  ^(168) 

■  Boebxn  9.  Sterling,  7  T.  R.  423.^         '  Goggerly  v.  Cuthbert»  2  New  Rep. 
Ante,  128,  n.  178.    Ante.  110. 


■**■ 


(IdS)  Where  a  note  is  negotiated  after  U  becomes  due,  the  indorsee  takes  it,  subject 
to  every  defence  that  existed  in  fayour  of  the  maker  of  the  note  before  it  was  indorsed. 
Mswn  V.  Bloodgoody  1  Jolm.  Cas.  61.  &  C  S  Caines*  Cas.  in  Err.  302.  M^  CtUlough 
T.  Hemtttm^  I IMI  R^.  441.  Humphreifs  v.  Btigkfg  assignees,  4  DaU.  870.  Sebrmg 
V  ilseUttn,  1  John.  Cas.  331.  Prior  t.  Jacocks,  1  John.  Cas.  169.  Jones  v.  Caswell^ 
3  Joha.  Cas.  89.  Fumum  v.  Htukm,  2  Caines'  Rep.  369.  Payne  v.  Eden,  3  Caines' 
Rep.  213.  Hendrick  v.  Judah,  1  John.  Rep.  319.  Lansing  v.  G^ome,  2  John.  Rep. 
SiJQ.  (yCailaghan  ▼  Sawver,  6  John.  Rep.  118.  Lo^ee  y.  Dunkin^  7  John.  Rep.  70. 
Immg  T.  Lanmkigy  8  Jotin.  Rep.  454.  Gold  v.  Eddy,  1  Mass.  Rep.  1.  WiUon  v. 
dmenls,  3  Mtas,  Rep.  I.  Thwrston  ▼.  M*ICmim,  -6  Mass.  Rep.  42S.  Ayer  v. 
Bftdtini,  4  Mass.  Rep.  STO.  And  where  a  bill  is  not  taken  in  the  iwual  coarse  of  trade, 
hssabjerttoali  the  equities  that  subsisted  between  the  original  parties.  Evans  v. 
9nUh,  4  Binney's  Rep:  366.  And  Where  a  party  to  a  bill  cannot  maintain  an  action 
>gV]Ht  another  party  to  the  foiii,  no  person  claiming  subsequently,  by  a  deriyative  title 
<Qder  the  former,  and  having  knowledj^of  all  the  lacts,  can  recover  against  the  latter. 
Bmick  V.  Cbmum,  12  Jo£».  Rep.  mf-  So  where  a  note  is  indorsed  over  in  trust  for 
theindoTMr,  h  is  open  to  the  same  eqinties  as  if  the  suit  was  in  favour  of  the  indorser 
kaweJt    Payne  v.  Eden, 

Aod  s  note  purchased  after  it  has  become  due,  and  after  an  assignment  under  a  statute 
<ip«i  tiie  makers  insolvency,  cannot  be  set  otf  against  a  debt  due  to  the  insolvent'a 
estate  in  tn  action  brought  by  his  assignees  for  the  recovejy  of  it  Jehnson  v.  Bloodgood, 
1  iohfl.  Cas.  SI.  e  Caines'  Cas.  firr.  808.  and  see  Jbideraon  v.  P^m  Men,  12  John.  Rep. 
^  8o  a  aote  parehassdl  after  knowledge  of  the  bsuing  of  a  commission  of  bankruptcy. 
tltkoQgfa  not  then  due,  is  suhjeet  to  tAl  the  equities  between  the  original  parties  ;  and 
iJaefcre  if  proved  undler  the  commission,  it  is  liable  to  the  right  to  set  off  of  the  bank- 
^9t  a^inst  the  ordinal  payee.    Humphreys  v.  BlighVs  assigrwes,  4  Dall.  370. 

But  the  court  will  not  set  aside  a  judgment  on  confession  to  let  in  an  equitable  defence, 
flpeciaily  where  the  parties  are  in  pari  delicto.  Sebring  v.  Rathbun,  1  John.  Cas.  331. 

Where  a  negotiable  note  is  paid  brfore  it  becomes  due,  and  is  afterwards  indorsed  by 
^  payee  with  notice  to  the  indorsee  of  such  payment,  the  latter  takes  the  note  subject 
^  that  defence,  and  therefore  cannot  recover  against  the  maker.  WMte  v.  Kibling,  11 
**»•  H»p.  128. 

^  the  Biker  of  a  note  when  sued  by  an  indorsee,  relies  upon  payment  before  indorM- 
"Mat  or  asy  other  legal  defence  as  agamsC  the  payee,  the  burthen  of  proof  of  the  time 
<"  ^  iBdoneaient  msIs  upon  kfan.  }Veb$tM-  ▼.  Lee,  6  Mass.  Rep.  884.  See  Stewart  v. 
Ontmieaf,  S  Bay's  Rep.  811. 

Wlttrt  a  note  Is  payaWe  on  demand,  it  must  be  presented  withhi  a  reasonable  time  (or 
payiMBt,  or  K  will  be  considered  as  out  of  time  and  dishonoured  ;  and  if  it  be  afterwards 
"^^Miiled,  it  will  in  tftie  hands  of  the  indorsee  be  liabJe  to  all  tho  equities  which  sub- 
'"'^  between  the  original  parties.  Furman  v.  Haskins,  2  Caines,  869.  Such  a  note, 
JJ^I'^i^ted  eighteen  months  or  two  years  after  its  date,  will  be  considered  as  out  of  time, 
u^-  loemis  ▼.  Puher,  0  John.  Rep.  224.  There  is  no  precise  time  in  which  a  note 
Payable  on  demand  ia  to  be  deemed  dishonoured  ;  but  it  must  depend  upon  the  circum- 
^Bces  of  ^  case.  Loose  v  i)upi«an,  7  John.  Rep.  70.  And  if  no  peculiar  circum- 
*^c"  sre^iselesed,  and  a  transler  be  made  two  months  and  a  half  after  the  date,  it 
^  be  deemed  out  of  season,  and  let  in  the  defence  of  payment  by  the  maker.  Ibid. 
?^  >l>o.  Batdheki  v.  JtMfoA,  1  John.  Rep.  819.  San^ford  v.  Mtddes,  4  Jdm.  Rep. 
«♦.    T^iirstofi  V.  M^Zoum,  6  Mass.  Rep.  428. 

Wherever  the  holder  of  a  negotiable  note  has  notice  either  constructive^  or  positive* 
9^the  tune  of  the  transfer  to  ban  of  aoj  eomty  sobristuif  betweea  Aet^ginalpirtiet* 
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III.  Tmt  If  out  of  the  usual  course  of  business,  a  bill  or  note  be  paid  before 
of  transfer,  j^  jg  j^^^  ^y  ^^j  other  party  than  the  acceptor  or  the  maker,  and  be  re- 
issued before  it  is  at  maturity,  even  in  fraud  of  some  of  the  partiea, 
yet  an  innocent  indorsee  may  recover  upon  it**  And  a  bill  of  exchange 
r  130  ]  IS  negotiable,  ad  infinitum^  until  it  has  been  paid  by  the  acceptor,  and 
therefore  if  the  drawer  pay  it  after  it  is  due,  he  may  indorse  it  to  a 
fresh  party,  who  may  sue  the  acceptor  thereon,*  but  when  a  bill  has 
been  once  paid  by  the  acceptor,  it  is  functtis  officio  at  common  law, 
and  by  the  express  legislative  provision  in  the  stamp  laws,  no  longer 
re-issuable  $^  and  a  biu  or  note  cannot  be  n^;otiated  after  it  has  been 
once  paid,  if  such  negotiation  would  make  any  of  the  parties  liable, 
who  would  otherwise  be  discharged. «  The  stamp  laws  contain  an  ei- 
ception  in  favour  of  promissory  notes  payable  to  bearer  on  demand  of 
a  sum  not  exceeding  j£lOO,  which,  if  duly  stamped  for  that  purpose, 
may  be  re-issued  after  payment  by  the  maker. 'i 

A  person  not  originally  party  to  a  bill,  by  paying  it  for  the  honour  of 
the  parties  to  it,  acquirer  a  right  of  action  against  all  those  parties.* 
And  after  a  payment  of  a  part,  a  bill  may  be  indorsed  over  for  the  re- 
sidue.' If  the  holder  of  a  bill  be  indebted  to  a  prior  party,  and  be 
doubtful  as  to  his  solvency,  it  is  not  advisable  to  transfer  the  bill,  be- 

*  Burbridge  e.  Manners.  8  Campb.  for  the  defendant ;  and  on  a  rule  nm^  for 
194.  A  new  trial,  the  court  thought  the  jury 

*  Per  Lord  EUenborough»  in  Callow  v.  right,  and  Lord  Maaafield  aaid,  *«  wbena 
Lawrence,  3  M.  &  S.  97.  Gomeserra  v.  dnft  ia  given,  payable  to  A.  or  order,  the 
Berkley,  1  WiU.  46.  purpose  is,  that  it  shall  be  paid  to  A. 

^  Id.    ibid.      Holroyd   v.   Whitehead^  or  order,  aod  when  it  comes  back  unp&id, 

1  Marsh.  180.    and  55  Geo.  3.  c.   184-  and  is  taken  up  by  the  drmwer,  it  ceatu 

s.  19.    Thoroughgood  v.  Clark,  2  Stark.  UT^e  a  bill;  if  it  were  negotiable  bere, 

251.  HAgson  would  be  liable,  far  which  there 

<  Beck  o.  Robley,  cited  1  Hen.  Bla.  is  no  colour."    See  obaervatiOBs  on  Uui 

59  (n.)    Brown  drew  a  bill  upon  Robley,  case,  Callow  v.  Lawrence,  8  M.  &  6-  ^7, 

which  Robley  accepted,  payable  to  Hodg-  8.  and  Bayl  66.      The  King  r.  Biimt 

son  or  order  ;  Robley  did  not  pay  it  when  5  Price,  174. 

it   was   presented,    upon    which    Brown  -  55  Geo.  A  c  184.  a.  14,  *€. 

took  It  up ;    Brown  afterwards  indorsed  ^_                ,^_                      __      _ 

it  to  Beck,  and  Beck  brought  an  acUon  •Mertens  v.  Winmngton,  1  Esp.  Hep. 

«     upon    it   against   Robley,   but   the   jury  H*.  et  post 

thought,  ^at  when  Brovm  took  up  the  '  Hawkins  9.  Cardy,  Lord  Raym.  360 

biU,   its  negotiability  ceased,  and  found  Carth.  466,    1  Salk.  65.  S.  C    Hawkins 


he  takes  it  subject  to  trial  and  equity.  Humphreys  v«  BUghfM  Assignees^  4.  Dall  Bep. 
371.  WhUe  T.  mbling,  11  John.  Rep.  128.  IViUon  v.  Holmes,  5  Maas.  Rep.  54a 
But  the  mere  knowled^  that  the  note  was  xoade  and  indorsed  for  the  acconuDodatioa  of 
4he  maker,  will  not  entitle  the  indorser  to  set  up  that  defence  against  a  ^ona^e  holder. 
JBrown  v.  Mott^  7  John.  Rep.  861.  ante,  148,  note.  And  if  the  consideration  for  a  note 
be  specially  indorsed  on  the  back  of  it,  it  operates  as  notice  to  all  subsequent  hoUlert* 
SeamderB  v.  Baeany  8  John.  Rep.  485.  And  if  there  be  a  memorandum  on  the  back  of 
the  note,  stating  its  actual  execution  to  have  been  on  an  anterior  day  to  the  date,  it  n 
sufficient  notice  to  put  the  par^  upon  iaquiiy  into  the  circumstances.  H'lggm  ▼.  .^^t 
12  John.  Rep.  306. 

Where  a  note  not  negotiable  is  assigned,  eicplicit  notice  must  be  given  to  the  makeri  or 
be  will  be  justified  in  paying  the  amount  to  the  payee.  Meghan  v,  MUU^  9.  Jdim.  Bep. 
92. 

Notice  of  nonpayment  must  be  given  as  well  to  one  who  Indorses  a  note  after  it  be* 
comes  due,  as  to  an  indorser  of  a  note  before  it  becomes  due.  Stockman  v.  Bilejf,  S 
M'Cord,  898. 

Where  a  promissoiy  note  payable  on  demand  was  indorsed  eight  months  after  its  date, 
it  was  held  Uut  in  oitler  to  charge  the  indorser,  a  demand  on  me  drawer  and  notice  to 
the  indorser  must  be  proved.  jypKetmett  7.  Criuifordt  8  Serg.  &.  Rawle  851.  See  abQ 
Poolt  V.  Tolkson  I  M*Coid,  199.  S.  P.  » 
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cftiue,  if  he  holds  it,  he  may  treat  it  as  a  matoal  credit,  and  set  off  the  m*  Time 
•mount  against  his  own  debt ;  hfut  if  he  transfers  it,  and  after  the  act  of  ®^  transfer, 
btnkniptcj  is  obliged  to  take  it  up,  he  can  only  prove  under  the  commis- 
lioD,  and  receive  a  dividend,  ana  must  pay  the  whole  of  his  own  debt  < 

If  a  party,  whether  before  or  after  a  bill  or  note  be  due,  become 
the  indorsee  or  holder  by  delivery,  with  notice  that  the  partv  from  whom 
he  receives  it,  had  no  right  to  make  the  transfer,  he  will  acquire  no 
better  right  than  such  party,  and  a  person  who  discounts  a  bill  for  the 
fiill  value,  after  he  knows  that  it  has  been  lost  bj  the  owner,  will  net 
milj  be  precluded  from  recovering  thereon,  but  will  be  liabU  to  an  ac- 
tioDof  trover,  even  without  any  previous  demand ;*'  nor  can  a  person  C  ^^^  ] 
vho  receives  a  bill  with  notice  that  an  action  has  been  commenced 
thereon,  and  still  depending,  sustain  another  action  against  the  same 
panj.'  (196) 

With  respect  to  the  modes  by  which  transfers  of  a  bill  or  note  may  ^-  •^fi'^* 
be  iQade,  they  depend  on  the  terms  of  the  instrument,  as  whether  it  be  ^^  *'•»"«'• 
pjable  to  the  bearer,  or  to  the  order  of  the  drawer  or  payee ;  in  the 
former  case  it  is  transferrable  by  delivery,  and  in  the  latter  by  indorse- 
inent,  which  may  be  made  either  in  blank,  in  full,  conditional,  or  re- 
in all  cases  in  order  to  complete  the  legal  transfer,  ade- 


stncuve,^ 


V-  Gardner,  12  Mod.  218.  Johnson  9. 
Kttiion,  2  Wilfl.  208. 

I  £i  parte  Hale,  8  V«l  804.  8  T.  R. 
^  6  T.  R  67.  1  Mont  648.  See 
>wt,tit.Bflafcnyrfgy. 

^  UfcU  0.  Mertm»  4  Taunt  79S|. 

*  >hnh  tad  another  v.  Newell,  1  Taunt 
1^  Thia  waa  a  rule  mm,  to  cancel  the 
m  bmd  giren  herein  under  the  following 
ch-amtttucca*.— Fleiatiffhad  arrested  de- 
"Q'hDt  oa  a  promiaaory  note  payable  to 
P^tiff  or  bearer;  plaintiff  afterwards  paid 
^Botetoone  Froat,  who likewiae  arrest- 
l^the  defendant  upon  theaame  inatniment 
Ueconrt  held,  that  as  the  transfer  of  the 
^"^  to  Frost  was  accompanied  with  a  no- 


tice of  the  action  which  was  pending,  Frost 
could  not,  after  such  notice,  be  permitted  to 
bring  a  second  action  against  the  defendant* 
^  Per  £iyre,  C.  J.  in  Gibson  v.  Minet,  1 
Hen.  Bla.  605.  *'  Bills  of  exchange  being 
of  several  kinds,  the  title  to  sue  upon  any 
one  bill  of  exchange  in  particular,  will  de- 
pend upon  what  kind  of  bill  it  is,  and  wheth- 
er the  holder  claims  tide  to  it  as  the  oriein- 
al  payee,  or  as  deriving  from  the  origmal 
payee  or  from  the  drawer;  in  the  case  of  a 
bill  drawn  payable  to  the  drawer's  own  or- 
der, who  is  in  the  nature  of  an  original  payee, 
the  title  of  an  original  payee  is  immediate 
and  apparent  on  Uie  face  of  the  bill.  The 
derivative  title  is  a  title  by  assignment,  a 


(1<»9)  A  note  once  paid,  ceafees  to  be  negotiable,  and  remedies  lie  only  between  the 
B|en  existing  parties.  Therefore,  if  an  indorsee  pay  a  note  on  its  being  dishonoured  by 
oe  maker,  he  cannot  by  a  subeequent  transfer  enable  a  subsequent  indorsee  to  maintain 
*a  actioa  on  it  against  a  prior  indorser.  JB^lake  v.  SewaU,  3  Mass.  Rep.  556.  BoyUon 
^-  ^unty  8  Mass.  Rep.  465.  But  such  assignee  may  maintain  an  action  upon  it  in  the 
^'nt  of  the  indorsee  who  transferred  the  note  to  him.  Boyltcn  v.  Cfreene.  See  Rohert" 
^  t(  Co.  V.  WUHanu,  5  Munf.  Rep.  S81. 

^  bill  of  exchange  does  not  lose  its  negotiable  character  by  being  protested;  but  after 
pretest,  may  be  assigned,  or  transferred  without  assignment  5  Munf.  Rep.  888. 
^^  wboe  A.  and  B.  indorsed  a  promissory  note  Tor  the  accommodation  of  the  defen* 
^  ud  on  its  being  dishonoured  1^  the  defendant,  paid,  and  took  it  up,  and  then  de- 
leered  the  note  to  B.  alone,  with  the  original  indorsement  thereon;  it  was  held,  that  B. 
c^ht  maintain  an  action  in  his  own  name  alone,  as  indorsee.  Havens  v.  HutUington^ 
J<W«,387. 

A.  parehased  a  note  of  B.,  who  indorsed  it  in  blank  before  it  became  due.  A.  sold  it 
^C.  before  due,  who  charged  the  mdorser  by  demand  and  notice,  &c.,  and  after  it  was 
'j^f  A  re-pnrchased  it,  and  sold  it  to  D.  Held,  that  D.  might  maintain  an  action  on 
««  Qote  agamat  the  indorser  m  his  own  name.    Willianu  v.  Matthewn,  8  Cowen,  252. 

And  the  case  of  Boysten  v.  Qreene^  was  afterwards  overruled  in  Massachusetts,  and 
'^  ^M  held,  that  when  a  promissory  note  has  been  paid,  or  taken  up  by  the  IcLst  indorser, 
^  RtpotiabiDty  b  not  destroyed,  but  it  may  be  transferred  by  him  to  another,  and  the 
5**  iadorsee  nay  mamtain  an  action  in  his  own  name  against  any  of  the  prior  parties. 
®«Wv.£flg«r,i7MwB.616. 
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ly.  Mode9  It  very  of  the  instrument  to  the  person  for  whose  benefit  it  is  transfcrrtd' 
of  transfer.  ^^  ^^jj^^  person  on  his  behalf^  is  essential.* 

When  a  bill  or  note  is,  by  the  terms  of  it,  payftWe  to  ft  certain  person 
or  bearer,  it  is  transferrable  by  mere  delivery  ;•■  and  where  a  bill  is  par- 
able to  the  order  of  a  fictitious  person,  it  will  operate  against  all  parties 
aware  of  the  circumstance,  as  a  bill  payable  to  bearer,  and  will  be  trans* 
ferrable  by  delivery." 

A  bill  payable  to  the  order  of  a  certain  person,  or  td  that  person  or 
order,  or  assigns,  or  to  the  drawer's  order}  is  transferrable  in  the  first 
instance  only  by  indorsement."* 

[  132  ]  No  particular  form  of  words  is  essential  to  an  indorsement^  the  mere 
signature  of  the  party  making  it  is  in  general  sufficient  ^  An  indorse- 
ment which  mentions  the  name  of  the  person  in  whose  favour  it  is  made, 
is  called  an  indorsement  in  full,  and  an  indorsement  which  does  not, is 
called  an  indorsement  in  blank.  After  an  indorsement  in  full,"  the  in- 
dorsee can  only  transfer  his  interest  in  the  bill  or  note  by  indorsement 
in  writing,  but  after  an  indorsement  in  blank,  he  mar  transfer  by  deli- 
very only,  and  so  lone  as  the  indorsement  continues  in  blank,  it  makes 
the  bill  or  note  payable  to  bearer;*!  and  if  the  first  indorsement  on  a  bill 
or  note  be  made  in  blank,  it  will,  as  against  the  payee,  drawer,  or  ac- 
ceptor, be  assignable  afterwards  by  mere  delivery,  notwithstanding  sub* 
sequent  indorsemeDts  in  full  having  beea  made  thereoa.'  (t) 


title  which  th*  commoD  hiw  does  not  «e« 
kaovrladge,  but  which  exists  only  by  the 
cottom  of  merchants,  as  it  is  by  force  «  the 
custom  of  merchants,  that  a  bill  of  exchange 
is  assignable  at  all,  of  necessity,  the  custom 
must  direct  how  it  shall  be  f*ssigned,  and  in 
respect "of  bills  payable  to  order,  the  cus- 
tom has  directed  that  the  a«signment  should 
be  made  by  a  writing  on  the  bill,  called  an 
indorsement,  appointing  the  Contents  of  that 
bill  to  be  paid  to  some  third  person,  and  in 
respect  of  bills  drawn  payable  to  bearer,  that 
the  assignment  should  be  constituted  by  de- 
livery only." 

<  The  King  v.  Lampton  and  other,  6  Price, 
428.  Therefore  if  after  the  indorsement  and 
before  deliTcry  to  a  partner  or  other  agent 
for  the  Indorsee,  the  bill  be  taken  under  an 
extent  against  the  indorser,  tlie  Crown  are 
entitled  to  the  same.    Id.  ibid. 

"*  See  the  last  note  bnt  one. 

"  Gibson  ».  Minet,  1  Hen.  Bla.  600 — ^Ex 
parte  Royal  Burgh  of  Scotland,  19  Yes. 
311.    Ante,  64. 

*  Supra,  n.« 

P  Hill  o.  Lewis,  Holt,  117.  Pinkney  v. 
Hall,  Lord  Raym.  176. 

4  Peacock  v.  Rhodes,  Dougl.  611.  6S3. 
A  bill  was  drawn  by  the  defendant,  paya- 
ble to  Ingham  or  order.  Ingham  indorsed 
it  in  blank,  after  which  it  was  stolen  ;  the 
plaintiff  took  it  bona  fide,  and  paid  a  valu- 


able consideration'  for  H«  tfUl  eeotptttea 

and  paytoent  being  refused,  gave  notice  to 
the  defendant,  and  brooght  tUs  action-  A 
case  was  reserved  for  ue  opinion  of  (be 
court,  and  it  was  contended ^  dMt  tUi  blU 
wsS  not  to  be  considered  as  ptftbk  to  the 
bearer,  and  the  plaintiff  had  no  better  ngiit 
upon  it  than  the  person  of  whom  he  took 
it;  but  the  court  said,  there  was  no  differ* 
ebee  between  a  note  indorsed  In  blank,  tDd 
one  payable  to  bearer,  imd  the  plaintiff  hU 
judgment  Fraacis  e.  Mott«  at  N.  P.  before 
Lord  Mansfield,  cited  Dougl.  612,  wv<  a 
similar  case,  and  the  Attorney-General, 
who  was  for  the  defendant,  after  attenipt* 
ing  unsuccessfully  to  show  that  the  pUinuff 
knew  the  bill  was  obtained  unfairly,  gave 
up  the  cause. 

'  Smith  e.  Clark ,  ^eake,  22&  A  bill  was 
indorsed  in  blank  by  the  payee,  and  after 
seme  other  indorsements  was  speetaliy  m* 
dorsed  in  full  to  Jackson,  or  order;  Jackson 
sent  it  to  Muir  and  Atkinson,  but  did  not 
indorse  it,  and  Muir  and  Atkinson  discoust- 
ed  it  with  the  plainU0s.  The  plaioum 
struck  out  all  the  indorsements  except  the 
iirst,  which  continued  in  blank.  This  was 
an  action  against  the  acceptor,  and  was  ob- 
jected that  the  plaintiffs  could  not  reco>-er 
without  an  indorsement  by  Jacksoa,  but 
Lord  Kenyon  held  otherwise,  and  the  plain- 
tiff  recovered.    The  plaintifiv  aficrwards 


(1)  An  action  for  contribution  cannot  be  maintained  by  the  first  indorser  of  an  aeconw 
modation  note  against  the  second  indorser  on  the  ground  of  the  first  indorser  having  paia 
the  whole  to  the  bank  and  the  maker  being  huolf  «at  Me^n  r*  Witd,  t  l4ti  174.  S«« 
»nte  87|  note  L 


! 


Wh6B  ft  bill  or  note  is  pfeyabte  to  tke  order  of  tko  drawert  or  of  a^y^  -«cNiM 
third  person  ta  pajee  therein  named,  the  name  of  such  drawer  or  pa^ee  ^  te««rfc^*' 
most  appear  in  the  first  indorsement,  whether  such  indorsement  be  in* 
tended  to  convej  to  the  ibdorsee  the  absolute  pn^rty  in  the  bill  or 
note,  or  merely  to  enable  him  to  receire  payment  thereof,  as  agent  of 
such  indorser^  and  although  such  indorsement  is  usually  made  by  the 
dnwer  or  payee  writing  on  the  back  of  the  bill,  yet  it  may  be  made  by 
writing  on  the  face  of  it,  for  the  writing  on  the  face  of  a  note  is  of  the 
tame  effect  as  an  indorsement,  and  is  always  accepted  and  taken  as  sach 
bj  the  courts  of  law.«  ^ 

An  indorsement  made  upon  a  bill  or  note  thus,  ^  I  give  titis  note  to 
A.^'may  be  proved  as  testamentary,  and  is  sufficient  to  transfer  the 
property  therein  by  the  party  making  it ;"  but  the  mere  circumstance  of  [  1^  3 
the  payee  putting  a  nuinber  or  any  prirate  mark  on  a  bill  or  note  will 
Bot  be  equivalent  to  an  indorsement,*  So  where  a  party  promised  to 
indorse  a  bill,  and  upon  the  faith  of  such  promise,  a  stranger  wrote  an 
iodorsement  in  tlie  name  of  the  party,  it  was  considered  uiat  such  in- 
dofMinent  was  invalid.^ 

We  have  already  seen  that  a  bill  of  exchange  ma;^  be  drawn  by  an 
Kpit,  SO  also  it  mjiy  be  indorsed  by  a  person  acting  in  that  capacity  ^ 
in  which  case  he  must  expressly  inaorse  as  a^nt,  as,  ^  B.  F.  per  proc* 
A.B."  or  he  may  write  the  name  of  his  prmcipal|  otherwise  iht  in- 
dorsement  would  be  inoperative.*(172) 

In  the  negotiation  of  bills,  it  fre<}uently  hapipens  Aat  parties  who  arer 
employed  merely  as  agents  are  obliged  to  inaorse  them  for  the  purpose 
of  transmitting  them  to  their  principal,  and  if  such  indorsement  be 
vrittsn  conditionally,  the  agent  (though  he  have  no  interest  whatever 
in  the  transitction*)  will  be  liable  to  pay  the  amount  of  the  bill ;  and 
therefore  to  exempt  themselves  from  res]ionsibiHty,  it  is  nece&iary  in 
fiuch  case  to  specify  in  the  indorsement,  that  he  makes  it  without  in* 
tendinr  to  iacur  personal  responsibility  for  the  payment,  which  may  be 
effected  by  adding  the  words  ^* son*  rccourM  "  which  operates  as  a  spe- 
cm]  indorsement,  and  is  a  notice  to  subsequent  parties  taking  the  hhllf 
that  such  persons  are  acting  only  as  agents.^ 

In  the  case  of  bills  under  five  pounds,  the  indorsement  must  be  at- 

Pvtred  that  Jftckaoa  desired  Mtiir  tnd  At*  J  Moxod  tod  another  «.    PiiUini^  aad 

xiiMon  to  dlflcottot  tbh  bill,  hat  Lord  Ken*  uother,  4  Campb.  &1. 
JM  thoi^t  the  phintitf '•  case  made  oat 

withwrt  te  evideiiee.  «  Barlow  v.  Riahop,  1  East,  432.-^  Esp. 

-  Bjtflowr.  n^hop,  1  Etat,  482.  8  £q>.  266.  a  C    Ante,  27. 8. 

»as.c. 

*Per  eat.  YaHioroiigh  ».  Bank  of  Eogw        •  Le  Fcnvre  ».  Lloyd,  6  Taunt  749.— 

^.liV^'^*?-                   ^           .  Ante,  27,  note, 

"Per  Lord  ChaneeUor,  in  Chatworth  o. 

Leach,  4  Tea.  566.  ^  Goupy  v.  Harden,  7  Taunt  159.  163. 

■Fennv.  Harriaon,  S  T.  R.  757.    Kx  188.      Ante,  27,  note,  aee  forma,  poat, 

parte  Shmtleworth,  3  Tea.  368.  189,  note. 


(172)  The  directors  of  a  bank  have  power  to  authoriye  one  of  their  number  to  trana- 
ifr  m  notea  |;iTen  to  the  bank  ;  and  a  blank  indoraement  by  the  person  so  authorised, 
Mgned  with  hia  name  aa  attorney,  will  be  a  aood  traoaier  of  aueh  notea.  MrthamptoA 
•6m4  T.  P^spcwi,  11  Mm.  Bap.  281. 
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ly.  Modes  iestei  by  a  suhscribing  witness,  and  muat  mentioD  the  name  and  p\sce 
ai  uanafer.  q{  ^i^ode  of  the  indorsee,  and  bear  date  at  or  before  the  making  thereof; 
in  short,  it  must  be  made  in  the  form  prescribed  in  the  schedule  to  the 
statute  17  Geo.  3.  c.  30.  s.  1.,  which  reculates  these  indorsements. <" 
Where  the  residence  of  the  indorser  of  a  Dill  is  not  weU  known  in  the 
commercial  world,  it  would  be  advisable  for  him  in  all  cases  to  mention 
in  his  indorsement  the  name  of  the  jdace  where  he  resides.' 

In  Uaak.  An  indorsement  in  blank  is  by  far  the  most  common,  and  it  is  made 
by  the  mere  writing  of  the  indorser's  name  on  the  back  of  the  bill,  with- 

[[  1S4  ]  out  any  mention  ofthe  name  of  the  person  in  whose  favour  the  indorse* 
ment  is  made,  and  is  sufficient  to  transfer  the  right  of  action  to  any  bona 
fidt  holder,  and  so  long  as  it  continues  in  blan£,  makes  the  bill  or  note 
payable  to  bearer ;«  but  the  holder  may  write  over  it  what  he  pleases, 
and  a  blank  indorsement  on  a  bill  of  exchange,  conveys  a  joint  right 
of  action  to  as  many  as  agree  in  suing  on  the  bill,  though  such  persons 
be  not  in  partnership.' 

It  has  been  said,  that  such  an  indorsement  does  not  transfer  the  pro- 
perty and  interest  in  the  bill  to  the  indorsee,  without  some  farther  act;' 
but  that  it  gives  him,  as  well  as  any  other  person  to  whom  it  is  after- 
wards transferred,  the  power  of  constituting  himself  assignee  of  the 
beneficial  interest  in  the  bill,  by  filling  it  up  payable  to  himself  (as  by 
writing  over  the  indorser^s  name  *^  pay  the  contents,")  which  he  maj  do 
at  the  time  of  trial ;"  it  is  now  however  considered,  that  a  blank  in- 
dorsement is  sufficient  of  itself  to  transfer  the  right  of  action  to  any 
Aofta  fidt  holder.  A  blank  indorsement  may  be  converted  into  a  special 
one,  by  the  holder's  inserting  above  it  the  words  ^^  pay  the  contents  to 
A.  B.'*  but  such  holder  by  writing  those  words,  and  transferring  the  bill 
to  the  party  named  in  the  indorsement,  without  writin|j  his  own  name 
as  an  indorser,  will  not  be  liable  on  the  bill.'  if  the  indorsee  fill  up 
the  blank  indorsement,  and  make  it  payable  to  himself,  it  is  said  the 


•  See  prdvinon  in  France,  Pothier 
Traits  du  Contrat  de  Change,  part  1.  chap. 
3.  num.  130.  And  see  Pardeaaus,  1  torn. 
864  to  879. 

0  Bui.  Ni.  Pri.  27S. 

•  Bayl  46.  Peacock  v,  Rhodes,  Doug]. 
683  Ante*  182.  Newaome  o.  Thornton^ 
6  East,  21, 2. 

'  Per  Lord  Ellenborough,  in  Ord  «.  Por- 
tal, 3  Campb.  240. 

•  Clark  n  Pigot,  1  SaHc.  126.  12  Mod. 
192.  &  C.  Lambert  v.  Pack,  1  Salk.  128. 
Lucas  V.  Haynes,  id.  180.  Lambert  0. 
Oakes,  12  Mod.  244.  Ld.  Raym.  443.  & 
C.  Vin.  Abr.  Ut.  Bills  of  Exchange,  H  6. 
Bui.  Ni.  Pri.  27S. 

^  Theed  «.  LoTell.  2  Stra.  1103.  Lam- 
bert v.  Oakes,  12  Mod.  244.  Ld.  Raym. 
443.  8.  C.  Lambert  o.  Pack,  1  Salk.  127. 
Lucas  «.  Haynes,  id  180.  Dehers  v.  Har- 
riot, 1  Show.  168.  Moore  «.  Manning, 
Comyns,  311.  Lucas  o.  Marsh,  Barnes, 
463.  Vin.  Abr.  tit  Billa  of  Exchange,  H. 
8.    Bui.  Ni.  Pri.  275,  8. 

'Vincent  and  others  o.  Horlock  and 
others,  1  Campb.  442.  Action  against 
defendants  as  indorsers  of  a  bill  of  ex- 
change;  the  declaration  stated  the  bill 


to  have  been  drawn  by  Jacks,  payable  to 
!us  own  order,  indorsed  by  him  to  defen- 
dants, and  by  them  to  plaintifis.  The 
fact  was,  that  Jacks,  the  drawer  and 
payee  of  the  bill,  indorsed  it  in  blanlc  to 
Horlock  and  Ca,  and  that  Caleb  Jones, 
one  of  the  partners  in  that  house,  wrote 
over  Jack's  signature  **  pay  the  contents 
to  Vincent  and  Co."  without  signing  his 
own  name  or  that  of  his  firm.  Lord  £1* 
lenboroogh.— I  am  clearly  of  opinion,  that 
this  is  not  an  indonement  by  the  defen- 
dants. Cor  such  a  purpose  the  name  of  the 
party  most  appear  written,  with  intent 
to  indorse.  We  see  these  words,  "  pay 
the  contents  to  such  a  one,"  written  OTcr 
a  blank  indorsement  evefy  day,  without 
any  thought  of  contracting  an  obligation, 
and  no  obligation  is  thereby  contracted. 
When  a  bill  is  indorsed  \rs  the  payee  in 
blank,  a  power  is  given  to  the  indoisee  <» 
speciiUly  appointing  the  payment  to  be 
made  to  a  particular  individual ;  and  what 
he  does  in  the  excercise  of  this  power 
is  only  expreasio  eorum  qua  tadU  miunt 
This  is  a  sufficient  indorsement  to  the 
plaintiffs,  but  not  by  the  defendants. 
Flaintiff  nonsuited.  See  also  Ex  P&^ 
Isbestcfy  1  RosCa  20. 8.  P. 
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iciioD  caBnot  be  brought  in  the  name  of  the  indorser,  which  otherwise  !▼•  Modes 
it  may  be.*  '  o^  ^«n^«- 

A  blank  iodorffement  makes  a  bill  transferrable  by  the  indorsee  and 
rrerj  subsequent  holder  by  mere  delivery^^  and  when  the  first  indorse- 
meDt  has  been  in  blank,  the  bill  or  note,  as  against  the  payee,  thedrawer, 
and  acceptor,  is  afterwards  assignable  by  mere  delivery,  notwithstand- 
ing it  may  have  upon  it  subsequent  indorsements  in  full,  because  a 
holder  by  delivery,  may  declare  and  recover  as  the  indorsee  of  the 
ptyee,  and  strike  oat  aU  the  subsequent  indorsements,  whether  speci|d 
or  not"  (175) 

meat  to  charge  the  indoner.  Selw.  N.  P. 
4th  ed.  edit  881,  2. 

Promissory  notes  and  bills  of  exchange 
are  frequently  indorsed  in  this  manner, 
**  pay  the  money  to  my  use,**  in  order  to 
prevent  their  being  filled  up  ^th  such 
an  indorsement  as  passes  the  interest  Per 
Lord  Hardwicke,  Ch.  in  Snee  t.  Prescott^ 
1  Atk.  249. 

**  A  bill,  though  once  negotiable,  is 
certainly  capable  of  being  restrained.  I 
remember  this  being  determined  on  argn* 
Dient  A  blank  indorsement  makes  the 
bill  payable  to  bearer;  but  by  a  special 
indorsement,  the  holder  may  stop  the  ne- 
gotiability **  Per  Lord  Mansfield,  C  J.  Ar- 
cher o.  Bank  of  England,  Dougl.  659. 

'  Peaceck  v.  Rhodes,  Doogl.  611.  688. 
Bayl.  48,  9  A  bill  was  drawn  by  the 
defendant  payable  to  Ingram  or  order; 
Ingram  indorsed  it  m  blank,  after  which 
it  was  stolen;  the  plaintiff  took  it  bona 
fide,  and  paid  a  valuable  consideration  for 
it,  and  acceptance  and  payment  being 
refused,  gave  notice  to  the  defendant 
and  brought  this  action.  A  case  was  re- 
served for  the  opinion  of  the  court,  and 
it  was  contended,  that  this  bill  was  not 
to  be  considered  as  payable  to  bearer,  and 
that  the  plaintiff  had  no  better  right  upon 
it  than  the  person  of  whom  he  took  it; 
but  the  court  said,  tiiat  there  was  no  dif- 
ference between  a  note  indorsed  in  blank 
and  one  payable  to  bearer,  and  the  plain- 
tiff had  judgment 

»  Smith  IT.  Clarke,  Peake  Rep.  286 

1  Esp.  Rep.  180.  a  C  Anonymous, 
12  Mod.  846.  8.  P.  A  bUl  was  indorsed 
in  blank  by  the  payee,  and  after  some 
other  indorsements  was  indorsed  to  Jack- 
son or  order.  Jackson  sent  it  to  Muir 
and  Atkinson,  but  did  not  indorse  it,  and 
Muir  and  Atkinson    discounted  it  with 


^  A  full  or  special  hukxieme&t  oontaiu 
ia  itself  a  transfer  of  the  interest  in  the 
bill  to  the  person  named  in  such  indorse- 
ment, Poth.  Traitt'  du  contrat  du  Change, 
p«t  1.  ehap.  2.  8.  23,  4.  But  a  bare  in- 
Awement,  without  other  words  purport- 
ia?  aa  Msignment,  does  not  work  an  alter- 
jtjon  of  the  property.  Per  car.  Lucas  t>. 
Hajmes,  8alk.  130. 

Clark  If.  Pigot,  12  Mod.  198.  1  Salk. 
IW.  a  C.  Clark  having  a  bill  of  ex- 
ekinge  payable  to  him  or  order,  put  his 
wne  upon  it,  leaving  a  vacant  space 
Move,  and  sent  it  to  J.  &  hie  friend,  who 
l^t  it  accepted;  bitt  the  money  not  being 
I^)  Clark  brought  assumpsit  against 
«e  acceptor;  and  it  was  obiected  that 
w  actioB  should  have  been  brought  by 
f  S.  But  per  Holt,  C.  J.,  J.  8.  had  k 
Q  bis  power  to  act  either  as  servant  to  as- 
^«e.  If  he  had  filled  up  the  blank 
^,  makuig  the  bill  payable  to  him,  as 
«  ought  have  done  if  he  would,  that 
wooid  have  witnessed  his  electfen  to  have 
^tceived  it  as  indorsee.  The  property  of 
Je  biU  would  iiave  been  transferred  to 
anil  and  Ae  on/y  eouid  have  mamtamed 
^^oetion  agctmst  the  acceptor  ;  but  since 
K  ba  not  filled  ^p  the  blank  space,  his  in- 
ttfitioQ  is  presumed  to  act  as  servant  only 
to  Clark,  whose  name  was  put  there ; 
thai  on  payment  thereof,  a  receipt  for  the 
n»n«y  might  be  written  over  his  name, 
JM  therefore  the  action  is  maintoinable  by 
Clark. 

»kJ'^v  ^  foregoing  case  it  appears, 
™t  a  blank  indorsement  is  an  equivocal 
jKt,  and  that  it  ia  in  the  power  of  the  party 
to  wiiom  the  bill  is  delivered,  to  make 
WUat  use  he  pleases  of  such  an  mdorse- 
aeat  He  may  either  use  it  aa  an  acquits 
»»« to  discharge  the  bUI,  or  as  an  assign- 


(176)  A  blank  mdorsement  of  a  bill  passes  all  the  intereM  therein  to  the  indoraeee  m 
»^2!'**°'  *"«Srf  e^  oi  all  obligations  which  do  not  appear  on  the  face  of  the  biM. 

LvT*!.^,:.*^^^,.^  ^»"-  **P-  ^-  W**"*  •  negotiable  note  is  indorsed  in 
"«WMbc  holder  may  611  it  up  with  any  name  he  pleases,  and  the  person  whose  name  is 
™wted  wdl  be  deemed  rightfully  entitled  to  sue.  Tyler  v.  Binney,  7  Mass.  Rep.  479. 
y^hJi^^*  **  ^'*^'  ?*P'  ^2-  And  if  in  fact'tte  indorsee  has  no  inter^t,  he 
^^^^^  ?  }'y^\f<«^,^  ^nefit  of  parties  having  the  legal  interest  Ibid.  And 
a TLir^??'  K  ^  md  without  fraud  becomes  possessed  of  a  negotiable  note  indorsecf 
ittM  Slw  ^  ^  ^  that  he  may  maintain  an  action  thereon,  aUhough  U  has  net 
'^n^TTSt         ^  i^/ev.  (y£nm,9Mss9.^.  JBowZnr.  Wood 
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IV.  Mbde9  Such  bein^  the  effect  of  a  first  indorsement  in  blank,  it  has  been  ob- 
^.  ^*  served,  that  it  is  advisable  for  the  indorsee  in  some  cases  to  fill  it  up  so 
as  to  make  it  an  indorsement  in  full,  in  order  to  avoid  the  risk  y/\\kh 
he  may  run,  in  case  the  bill  be  lost,  of  its  getting  into  the  hands  of  a 
hona  fide  holder."  When  bills,  &c.  are  deposited  in  a  banker's  hands, 
and  entered  short  in  his  books,  or  are  in  his  possession,  in  case  he  be- 
comes bankrupt,  his  assignees  will  not  be  entitled  thereto,  though  sucii 
deposit  enables  the  banker  to  pass  the  interest  to  a  third  person  taking 
it  oonMfide  for  a  valuably  consideration. "» 

Special  or  An  indorsement  in  /«//,  or  special  indorsement,  is  so  called,  because 
»  fi^ll*  the  indorser  not  only  writes  his  name  or  that  of  his  firm,  but  expresses 
therein  in  whose  favour  the  indorsement  is  made,  as,  *'  pay  the  contents 
to  Mr.  A.  B.  or  order."  This  indorsement,  it  is  said,  contains  in  itself 
a  transfer  of  the  interest  in  the  bill  to  the  person  named  in  Uie  indorse- 
ment,' and  makes  the  bill  transferrable  in  the  first  indorsement  of 
A.  B.  only^  though  alterwards,  if  A.  B.  make  a  blank  indorsement, 
it  is  transferrable  by  delivery  as  well  as  by  indoi*sement.  In  this  case, 
however,  a  delivery  of  the  bill  to  the  indorsee,  or  some  person  on  his 
behalf,  is  essential  to  the  transfer.''  As  the  negotiiibility  of  a  bill, 
originally  transferrable,  can  only  be  restrained  by  express  restrictive 
words,  the  words  **  or  order"  need  not  be  inserted  in  a  full  indorse- 
ment to  give  the  bill  a  subsequent  negotiable  quality."  (176) 


the  plaintifTs;  the  plaintiff  struck  out  all 
the  indoreements  except  the  fir»t,  which 
continued  in  bJank  This  was  an  action 
against  the  acceptor,  and  it  was  objected 
that  the  plainiiiFs  could  not  recover,  with- 
out an  indorsement  by  Jackson,  but  Lord 
Kenyon  held  otherwise,  and  the  plaintiffs 
recovered.  The  plain!  itfs  afterwards 
proved  that  Jackson  desired  Muir  and 
Atkinson  to  discount  this  bill,  but  Lord 
Kenyon  tiioup;ht  the  plain tifi'^s  case  made 
out  witliout  this  evidence. 

Chaters  ».  Bell,  4  Esp.  Bep.  120.  The 
declaration  stated  that  a  bill  was  drawn 
payable  to  Curry,  by  him  indorsed  to  de- 
fendant, and  by  the  defendant  to  the 
plaintiff.  There  were  in  fact  several  in 
termediate  indorsements  between  Curry 
and  tlie  defendant,  which  were  omitted  in 
the  declaration,  and  it  was  contended,  that 
the  plaintiff  should  have  either  declared 


as  the  immediate  indorsee  of  the  payee,  or 
have  stated  all  the  indorsements.  But 
Ix>rd  Ellenborough  over-ruled  the  objoc- 
tion.  See  also  Waynam  9.  Bend,  aiid 
Critchlow  c.  Parry,  1  Campb.  17ft. 

■  Beawes,  pi.  172. 

o  Zinck  r.  Walker,  2  Bia.  Rep.  1156. 
Bolton  «.  Puller,  1  Bos.  %l  PuI-  W7.  HailJ« 
V,  Smith,  id.  566.  Collins  t.'.  Marrin,  nt 
618.  Giles  V  Perkins,  9  East,  12.  Car- 
stairs  V.  Bates,  S  Campb.  301.  TreutUl  i'. 
Barandon,  8  Taunt  100,  and  see  pa»t.  tit. 
Bankj-vptey. 

p  Poth.  pi,  22,  23,  2-1. 

*»  Potts  0.  Reed,  6  Esp  Rep.  57.  Po^t. 
138,  note.  Mead  ©.  Younp,  4  T.  R  '^, 
and  see  the  cases  in  the  next  note  but 
one 

f  The  King  v.  Lambton,  B  Price,  4i^. 

•  Moore  v.  Manning,  Com.  Rt'P-  Sll- 
1   Selw.  8S2.  4th  ed.  n.  46.     A  note  waii 


And  the  right  to  strike  out  a  special  as  well  as  a  general  indorsement  on  a  note  bs^ 
been  recognized  in  Pennsylvania,  Morris  v.  Foreman^  1  DalK  Rep.  193.  and  .^ee 
Thompson  v.  Robertson.,  4  John.  Rep.  27. 

Where  a  bill  is  indorsed  and  sent  to  an  agent  to  collect,  although  the  indorsement  be 
general,  yet  the  principal  may  at  any  time  countermand  the  authority,  and  thereby  pn!« 
vent  the  agent  from  a  recovery  against  the  acceptor.  Barkrr  v.  Prentiss,  6  Mwf-  R^T 
430.     But  it  will  be  otherwise  if  tlie  agent  has  a  lien.     Ibid. 

Where  the  holder  of  a  note  indorsed  in  blank  tills  up  the  blank  by  directing  pa)-^"^ 
to  be  made  to  another  merely  for  collection,  and  the  agent  returns  the  note  unpaiil  tn 
the  holder,  he  may  strike  out  the  transfer  and  make  the  note  payable  to  himself,  hafi^* 
€ff  Utirn  V.  Smith,     18  Johns.  230. 

(176)  The  same  doctrines  have  been  recognized  in  the  United  States.  A  necot'nbi-* 
note  indorsed  in  blank,  or  by  a  direction  to  pay  the  contents  to  A.,  omitting  the  word*  *'  or 
order,"  Is  further  negotiable  by  the  holder  under  such  indorsement,  but  an  indor>owoTr 
•*  pay  the  contents  to  ray  use,"  or  "  to  the  use  of  a  third  person."  or  **  carry  thisthi.s  bili'-i 
the  credit  of  a  third  person,"  is  not  an  assignment  of  the  security,  but  is  only  an  authortry 
to  pay  the  money  agreeably  to  the  direction  of  the  indorsement  But  aa  to  an  indor:*€- 
men!  "  pay  the  contentB  to  A*  B'  only,**  whether  it  is  only  aa  authority  toAi  &  to  receive 
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The  pa^ee  or  indorsee  having  the  absolute  property  in  the  bill,  and  the  IV.  Modes 
right  of  dispoaiog  thereof,  has  the  power  of  limiting  the  pajment  to  whom  ^  *f»n«^«r. 
he  pleases  ;*  and  consequently  he  may  make  a  restrictive  indorsement ; 


drawn  bj  the  defendant,  payable  to  Stat- 
]um  or  order,  Statham  indorsed  it  to 
Witberhead,  bat  did  not  add  **  or  to  his 
Older."  Witherhead  i&doreed  it  to  the 
plaintiflr.  The  defendant  contended  that 
there  were  po  express  words  to  authorize 
Witherhead  to  a88i|;n  it,  he  had  Ao  such 
power;  but  the  whole  court  resolved,  that 
is  the  bin  was  at  first  assignable  by  Stat^ 
hsm,  as  being  payable  to  him  oj  order, 
tad  all  Sutham's  interest  was  transferred 
to  Witherhead,  and  the  right  of  assigning 
^  was  transferred  also,  and  the  plaintiff 
hsd  judgment 

Ach^QQ  o.  Foontain,  1  Stra.  567.  Se- 
lect Cases,  126,  8.  C.  Upon  a  ease  made 
at  msi  prius,  coram  Pratt.  G.  J.  it  ap- 
peared that  tbe  plaint^  had  declared  on 
tn  indorsement  made  by  A.  whereby  he 
tppointed  the  payment  to  be  to  B.  or 
Ofder,  and  vpoa  producing  the  bill  in 
evidence,  it  appeared  to  be  payable  to  A. 
or  order,  but  the  indorsement  was  in  these 
words,  "Pay  the  contents  to  B."  and 
tlierefore  it  was  objected  that  the  indorse- 
ment not  bein^  to  order,  did  not  agree  with 
the  plaintiff's  declaration;  but,  upon  con- 
sideration, the  whole  court  were  of  opinion 
that  it  was  well  enough,  that  being  the  le- 
gal hnport  of  the  indorsement,  and  that 
the  plaintiff  might,  upon  this,  have  indorsed 
it  over  to  another,  who  would  be  the  pro« 
per  Older  of  the  &rst  indorter. 

Edie  n.  East  India  Company,  2  Burr. 
1316.  and  1  Bbu  Rep.  295.  S.  C.  Where 
a  foreign  bill  of  exchange  was  drawn  by 
A  OD  B.  payable  to  C.  or  order,  and  ac^ 


cepted  by  6.  and  C  indorsed  it  to  D.  with- 
out adding  the  words,  **  or  order,'*  and  D. 
afterwards  indorsed  it  to  £.  who  brought 
an  action  against  B.  the  acceptor,  for  non- 
payment, evidence  having  been  adduced  at 
the  trial,  of  the  usage  oi  merchants  with 
respect  to  indorsements  of  bilb  pJyable  to 
order*  where  the  words,  "  or  order,"  were 
omitted  in  the  indorsement,  which  evidenco 
was  contradictory,  some  merchants  de- 
darings  that  the  omission  did  not  make  any 
difference,  others  that  it  restrained  the  ne- 
gotiability of  the  bill,  and  made  it  payable 
to  the  indorsee  only,  the  Jury  found  a  ver« 
diet  for  the  defendant  On  a  motion  for  a 
new  trial,  on  the  ground  that  evidence  of 
the  usage  ought  not  to  have  been  allowed, 
that  the  custom  of  merchants  was  part  of 
the  law  of  England,  and  that  the  law  of 
England  was  fully  settlcxl  on  this  point,  the 
court  were  unanimous  that  a  new  trial 
ought  to  be  granted,  and  Lord  Mansfield, 
C.  J.  said,  he  was  clear,  the  evidence 
ought  not  to  have  been  omitted,  for  the 
law  was  fully  settled  in  the  cases  of  Moore 
«.  Manning,  and  Acheson  9.  Fountain* 
(ante,  186.)  The  other  Judges  concurred, 
and  DennisoA,  J.  said,'  that  there  was  not 
any  instance  of  a  restrictive  limitation » 
whfere  a  bill  was  originally  made  payable 
to  A.  or  order;  that  he  had  never  heard  of 
an  indorsement  to  A.  only,  and  that  in  ge« 
neral  the  indorsement  followed  the  natore 
of  the  thing  indorsed. 

<  Edie  0.  East  India  Company,  Burr. 
1218.  Bayl.  49.  supra. 


the  money  for  the  use  of  the  indorser  or  for  his  own  use,  if  made  for  value  received,  ot 
whether  in  this  last  case  the  restriction  is  not  void,  and  A.  B.  may  further  negotiate  it, 
Keuu  not  to  be  settled.  If  the  property  be  vested  in  A.  B.  perhaps  he  will  hold  it  with 
its  negotiable  quality  notwithstanding  the  restriction.  Per  curiam,  l^e  v.  Steams.  8 
MaM.  Rep.  225.  Wilson  v.  Holtnes,  5  Mass.  Bep.  &4d.  But  an  indorsement  **  to  par 
^  Ai  or  order  at  his  own  risk,"  does  not  restrain  the  negotiability  of  the  note.  Ibid. 
J^ull  V.  Ball,  2  John.  Rep.  50.  Nor  an  indorsement  **  We  assign  this  note  to  A.  B. 
without  recourse.'*  Wilson  v.  Codnuoi's  Executors,  3  Cranch,  193.  Barkery.  Prentiss, 
6  Mass.  Bep.  480. 

Where  the  payee  of  a  bill  udorsed  on  it  "  should  the  within  exchange  not  be  ac- 
cepted and  paid  agreeably  to  i{J»  contents,  I  hereby  engage  to  p»  the  holder  in  addition 
lo  die  principal  20  per  cent  damages,"  it  was  held  that  a  bona  fide  holder  might  insert 
abore  such  stipulation,  a  direction  to  pay  the  contents  to  his  order  for  the  value  received, 
for  the  indorsement  was  to  be  conisidered  as  general.  Blakcley  v.  Grant,  6  Msss.  Rep. 
^.  But  where  the  payee  of  a  negotiable  note  payable  in  six  months,  bdorsed  on  it 
"  I  guarantee  the  payment  of  the  wimin  note  in  18  months,  if  it  cannot  be  collected  of 
^  promiasor  before  that  time;*'  it  was  held  that  no  person  could  entitle  himself  as  holder 
to  muntain  an  action  on  the  guaranty,  except  the  original  party  to  the  guaranty,  or  a 
person  claiming  with  the  subsequent  privity  and  assent  of  the  payee.'  It  Seems  to  have 
heen  the  opinion  of  tlie  court  that  even  admitting  that  the  indorsement  was  a  transfer  of 
the  note,  yet  it  did  not  make  the  guarantor  negotiable.  Tyler  v.  Bitmey,  7  Mass.  Rep. 
479.    See  abo  Williams  v.  Granger,  4  Dvfs  Rep.  444. 

The  indorsement  of  a  promissory  note  \oA.B.or  order,  for  valtte  received,  transferv 
^  1ml  title  in  the  note  to  the  indorsee,  which  cannot  be  divested,  except  by  cancel* 
hug  tSe  indorsement,  or  indornng  it  again.    Btardkk  v.  Qreent  18  Johns.  Bep.  247. 
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U'J^^'  ihui  he  may  stop  the  cnrrency  of  the  bill,  by  giving  a  bare  authority  to 

^^^^^wf-  receiye  the  money,  as  by  an  indorsement  requestine  the  drawee  to  "  pay 

to  A.  for  my  use,"  or  to  I.  S.  only,'*  or  *«the  within  must  be  credited 

to  A.  B."  which  modes  prevent  a  blank  indorsement  from  being  filled 

up  by  the  indorsee,  so  as  to  convey  any  interest  in  the  bill  to  himself,* 

[  138  3  ^^^  ^'^^  making  a  transfer  of  the  bill,  &c.  |  and,  when  made  for  the  use 
of  the  indorser,  is  revocable  in  its  nature  like  a  power  of  attorney.' 
But  an  indorsement  of  a  bill  of  exchange  in  these  words,  >^  Pay  the 
contents  on  the  bill  to  A.  B.,  being  part  of  the  consideration  in  a  cer- 
tain deed  of  assienment  executed  by  the  said  A.  B«  to  theindorsersand 
others,''  is  not  a  limited  indorsement ' 

It  was  once  thought,  that  although  the  indorser  might  make  a  restnc- 
tive  indorsement,  when  he  intended  only  to  give  a  bare  authority  to  his 
agent  to  receive  payment,  yet  that  he  could  not  when  the  indorsement 
was  intended  to  transfer  the  interest  in  the  bill  to  the  indorsee,  by  any 
act  preclude  him  from  assigning  it  over  to  another  person,  because,  as 
it  was  said,  the  assi^ee  purchases  it  for  a  valuable  consideration,  and 
therefore  takes  it  with  all  its  privileges  qualities,  and  advantages,  the 
chief  of  which  is  4ts  negotiability.  *  It  has,nowever,  long  been  settled  on 
the  above  principle,  that  any  indorser  may  restrain  the  negotiability  of 
a  bill,  by  usine  express  woras  to  that  effect,  as  by  indorsing  it,  *|paTa- 
ble  to  J.  S.  only  'f  or  by  indorsing  it,  ^  the  within  must  be  credited  to 
J.  S."»  or  by  any  other  words  cleariy  demonstrating  his  intention  to 


•  P«r  WUmot,  J.  hi  Edie*  V.  East  India 
Companj,  Burr.  1227.  Bla.  Rep.  299. 
8.  C.  and  par  Liotd  Hardwicke,  in  Snee  v. 
Praseott,  1  Atk.  249.  BiUt  and  notes  ere 
frequently  indoiaed  in  this  muiner,  **  pray 
pay  the  numey  to  ray  nae,"  in  order  to  pre- 
vent tiieir  beina  filled  up  with  such  an  in- 
donement  as  paaiee  the  interest ;  and  aee 
Poth.pL  89, 90. 

Archer  9.  Bank  of  En^and,  Dongl.  615, 
687.  A  bill  was  drawn  by  the  pfaintifis 
UMm  Clans  Ueide  and  Co.  payable  to  Jens 
Mastne  or  order.  Mtestoe  indorsed  it  to 
this  effect,  "  the  toUhin  rmut  he  credited 
to  et^tam  M  L.  Dahl,  in  account,  Ckria- 
Hmna^  Mth  Jan.  1778.  Jen»,  Mmgtue,**  and 
sent  it  to  Claus  Heide  and  Co.  who  credit- 
ed Dahl  for  the  amount,  and  gave  notice 
to  Dahl  and  the  plaintijft,  that  they  had 
done  so ;  an  indorsement  by  Dahl  was  af- 
terwards forged  upon  the  biU,  and  the  bank 
discounted  it  Claus  Heide  and  Co.  hav- 
ing become  insolvent,  Pulgberg  paid  it,  for 
the  honour  of  the  plaintiffs,  and  upon  the 
ground  that  the  indorsement  had  restrained 
2ie  negotiabill^  of  the  bill,  they  brought 
an  action  for  money  had  and  received 
against  the  bank;  Lord  Mansfield  directed 
«  nonsuit,  but  upon  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  and 
cause  shown,  Iior4 Mansfield,  Willes,  and 
Ashhurat,  Justicei,  thought  the  indorse- 
ment restrictive,  and  that  Dahl  himself 
could  not  have  indorsed  it,  and  that  plain* 
tiA  were  entitled  to  recover,  but  Buller,  J. 
tiioiight  otherwise,  upon  which  Lord  Mans- 
field said,  the  whole  turned  on  the  ques- 
tioBi  Vdictfaer  tha  bill  coattauad  n^tid^le? 


« 

and  if  they  altered  their  opinion,  thej 
would  mention  the  case  again;  but  it  neTer 
was  mentioned  afterwards,  and  upon  a  new 
trial.  Lord  Mansfield  directed  the  juiy  to 
find  for  the  plaintiffs,  which  they  did. 

■  Poth.  pi.  168.  Mar.  72.  aet.  Beawes, 
pL  219.  eantra,    Poe  t. 

T  Potts  9.  Reed,  6  Esp.  Rep.  67.  Per 
Lord  Ellenborougfa,  this  is  not  a  restrictive 
fatdorsement,  and  as  to  the  other  wortb, 
they  are  surplusage,  and  could  not  tfiect 
the  subsequent  negotiability  of  the  bill.  If 
the  bill  was  payable  out  of  a  particulir 
fund,  it  would  affect  the  negotiabilitj  of 
the  bin,  but  what  was  here  mentioned,  was 
not  the  fund  out  of  which  the  bill  was  to  be 
paid,  but  the  consideration  for  which  the 
holder  had  nothing  to  do  with.  Mr.  Gaxnoii, 
the  defendant,  was  here  personally  liable, 
thoueh  the  liability  might  have  been  cre- 
ated by  the  fund  mentioned  in  the  indorse- 
ment, as  arising  from  the  fund  so  designated 
by  the  indorsement;  and  whenever  a  party 
is  personally  liable,  a  bill  Is  negotiable.  It 
is,  however,  necessary  to  prove  Pugh'e  in- 
dorsement, as  his  name  is  mentioned,  in 
the  indorsement,  but  though  so  made  paya- 
4>le  to  him  l^  name,  there  is  nothing  ts 
restrain  its  future  negotiability;  is  the  case 
cited,  the  bill  was  to  be  credited  to  DaU'« 
account,  no  such  restriction  or  direction 
was  here.  See  also  Hauseoulier  c  Hsrt- 
sipk,  7  T.  R.  788. 

*  Edie  «.  East  India  Companyj  ^' 
1226. 

•  Archer  v.  Bank  of  Englaad*  Doagl 
687.  antol  187,  in  note. 


OF  BILLS»  40. 


138 


make  a  restrictive  and  limited  indorsement ;  but  a  mere  omission  in  the  TV.  Modes 
indorsement,  as  leaving  out  the  words  <*or  order,'*  will  not  in  any  case  ®^  t«*»Mfer- 
prevent  a  biU  being  negotiable  ad  infinitum.^ 

It  is  competent  also  to  an  indorser,  to  make  only  a  conditional 
transfer  of  the  bill,  and  therefore  if  the  payee  of  a  bill,  annexes  a  con* 
ditioo  to  his  indorsement  before  acceptance,  the  drawee,  who  after- 
wards accepts  it,  is  bound  by  that  condition ;  and  if  the  terms  of  it 
be  Dot  performed,  the  property  in  the  bill  reverts  to  the  payee,  and  he  [  139  3 
may  recover  the  sum  payaole  in  an  action  against  the  acceptor.^ 

• 

A  payee  or  indorsee  of  a  bill,  may  also  make  a  qtudiJUd  indorse- 
ment, so  as  to  transfer  the  interest  m  the  bill  to  the  indorsee,  and 
enable  him  to  sue  thereon,  without  rendering  the  indorser  personally 
responsible  for  the  payment  of  the  bill;  and  this  is  the  proper  mode  of 
indorsing  a  bill,  where  an  agent  indorses  a  bill  on  behalf  of  bis  princi- 
pal, and  it  is  not  intended  that  he  shall  be  personally  liable,' 

Although  an  indorsement  maybe  made  in  blank,  in  full,  or  restric- 
tive, yet  it  cannot,  after  acceptance,  be  made  for  less  than  the  full  sum 
appearing  to  be  due  upon  the  bill,  &c.  transferred,®  because  'a^personal 
contract  caunot  be  apportioned,  and  it  would  be  making  the  acceptor 
liable  to  two  actions,  when  by  the  contract  raised  by  his  acceptance,  he 
intended  to  subject  himself  only  to  one ;  but  when  a  bill  has  been 
indorsed,  before  acceptance,  for  part  of  the  sum  for  which  it  is  drawn, 
it  has  been  said  that  the  acceptor  may,  by  his  acceptance  after  this 
indorsement,  become  liable  to  two  actions;'  and  when  the  drawer  of  a[  140  ]] 
*^'"  hai  paid  part,  it  may  be  indorsed  over  for  the  residue.* 

bound  ther«bj.    The  court  gave  judgmeat 
for  the  plaintiff. 

'  Goupy  and  another  o.  Harden  and 
others,  7  Taunt.  150,  1.  Evidence  was 
ehren,  that  when  agents  indorse  foreign  ■ 
bills,  for  the  mere  purpose  of  transmittinff 
them,  without  intending  to  incur  responsi- 
bility for  the  payment,  it  is  their  practice  to 
add  to  the  indorsement  the  words,  *'  bom 
reeow$"  Dallas,  J  observed,  the  defen- 
dants might  hare  specially  indorsed  this 
bill,  $an9  recours,  Cf  they  had  thought  fit 
so  to  do,  but  they  have  not  done  it,  and 
therefore  they  are  personally  Iftible;  see 
also  ante,  27,  n. 

The  mode  of  making  a  qualified  indorse- 
ment, may  be  thus:  '*  I  hereby  udorse,  as- 
■i^,  and  transfer,  my  right  and  interest  in 
this  bill  to  C  D.  or  order,  but  with  this 
express  condition,  that  I  shaU  not  be  liable 
to  the  said  C.  D.  or  any  holder,  for  the  ac- 
ceptance or  payment  of  such  bill,  A.  B." 
or  the  form  may  be,  as  adopted  in  France, 
by  the  indorser  writing  his  name,  and  sub* 
scribing,  *^  without  recourse  to  me."  See 
ante,  183,  n. 

•  Hawkins  o.  Cardy,  Ld.  Rirynk  860. 
Garth.  466.    12  Mod.  21S.    1  SaUc  66. 

ac. 


^  See  ante,  196,  note. 

*RobertMm  v.  Kensington  and  others, 
4Taant80.  Payee  against  the  acceptors 
of  a  biD  of  exchange;  when  the  bill  was 
prneated  for  acceptance  itjiad  the  follow- 
ing iadorsement  i^on  |t,  "Edinburgh,  19th 
November,  1808,  pay  the  within  sum  to 
Means.  Clarke  and  Ross,  or  order,  tgnm 
my  name  appearing  in  the  Gazette  as  et^ 
*f?ii  in  anjf  regiment  qf  the  line  f  between 
'v  IH  and  64M,  if  untMn  two  months 
from  this  date;  P.  Robertson.*'  The  bill 
itad  several  subsequent  indorsements,  and 
wlieo  due,  was  pM  by  the  acceptors  to 
tbe  holder;  the  plaintiff's  name  had  never 
Appeared  in  the  Gazette  as  ensign  in  any 
regimeat  of  the  line;  the  plaintiff  had  a 
veniict,  subject  to  a  case  reserved  for  the 
opinion  of  the  court  The  case  was  after- 
*vds  arnied,  and  for  the  plaintiff  it  was 
CQotended,  that  it  was  competent  for  him, 
^  this  special  indorsement,  to  make  only 
a  conditional  transfer  of  the  absolute  into* 
nrt  ia  the  bill,  and  the  defendants,  by  sub- 
Kqoent^  accepting  the  bill ,  became  parties 
to  that  conditional  transfer;  that  as  the  con- 
oition  was  not  performed,  the  tranafer  was 
defeated,  and  they  became  liable,  at  the 
«Epiration  of  two  months,  to  pay  the  plain- 
«s  to  whom  the  property  reverted,  the 
extents  of  the  Inll,  of  which  none  of  the 
ndorBers  could  enforce  payment  against 

^  bai>  fdijKt  to  the  iNMdMoit  tad  wm 


'  Beawe9,  pi.  286.  .  Bed  quart  Wfta^ 
last  note. 

s  JohnsoB  tr.  Kennion,   2  WUt.   262^ 
HswUss  0.  Caidy»  1  Salli.  66.  Ld.Ragm 
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IV.  Modes  Upon  a  transfer,*  tvbether  by  indorsement  or  bare  delivery,  the  bill 
of  uanster.  gi^Qy^j  5^  delivered  to  the  assignee;  and  in  all  cases  of  a  transfer  of  a 

bill  drawn  in  sets,  each  part  should  be  delivered  to  the  person  in  whose 
favour  the  transfer  is  made,  otherwise,  the  same  inconveniencies  maj 
follow,  which  we  have  seen  may  arise  upon  a  neglect  to  deliver  each  of 
them  to  the  payee.*'  A  delivery,  however,  is  not  essential  to  vest  the 
legal  rieht  in  tne  payee  or  indorsee,  and  it  need  not  be  alleged  ia|)lead> 
mz;  ana  if,  after  acceptance,  the  acceptor  should  improperly  detain  the 
biU  in  his  hands,  the  drawer  might  nevertheless  sue  tiim  on  it,  and  give 
him  notice  to  produce  the  bill,  and  in  default  of  production,  give  parol 
evidence  of  its  contents.'*  It  is  not  necessary  for  the  holder  to  give  any 
notice  to  the  acceptor  of  the  indorsements,  nor  need  such  notice  be 
averred  in  pleading.^ 

V.  Theef'  The  nature  of  a  transfer  of  a  bill,  note,  or  check,  the  ri^t  which  it 
^^'  f  °^.  *  vests  in  the  assignee,  and  the  obligation  which  It  imposes  on  the  person 
j^'i^e^;^!  making  it,  may,  in  a  great  measure,  be  collected  from  what  has  been 
which     it  previously  said. 

vests  in  the 

""d^****.     ^^*^^  respect  to  the  rig/it  of  such  assignee,  whether  by  indorsement 
^aiimi^  'or  delivery,  he  has  such  aii  interest  in  the  bill  or  note  that  he  may  eifect 
^iphitim-a  policy  of  insurance  to  secure  the  due  payment  ;<  and  though  he  has 
poses     on  no  direct  legal  or  equitable  lien  upon  property  deposited  by  the  drawer 
the  person  ^j^}^  i\^^  acceptor  to  cover  the  liability  of  the  latter,  in  respect  of  his 
and  *°*how  acceptance  ;  yet,  on  the  banki*uptcy  of  the  drawer  and  acceptor,  the 
that  oblipa-  arrangement  of  the  property  between  the  two  estates,  may  indirectly 
lion  may  be  render  such  an  equity  available."     If  the  holder  is  a  debtor  to  either  of 
diteharged.  the  parties  to  a  bill,  who  he  expects  will  become  a  bankrupt^  itsis  most 
L    ^^^    J  advisable  for  him  not  to  negotiate  such  bill,  because  if  he  be  the  holder 
at  the  time  of  the  bankruptcy,  he  may  set  off  the  amount  of  the  bill 
asainst  the  claim  of  the  assignees  upon  him  for  the  amount  of  his  debt, 
whereas,  if  he  be  not  the  holder  at  the  time  of  the  act  of  bankruptcVf 
he  cannot  set  off  the  amount,  but  must  pay  tbe* whole  of  his  own  debt 
to  the  assignees,  and  when  the  bill  has  been  returned  to  him,  can  onlr 
prove  and  receive  a  dividend  upon  the  same."     We  have  already  seen, 
that  a  person  who  receives  a  bill,  with  notice  that  it  is  to  be  negotiated 
only  upon  certain  terms,  holds  the  bill  subject  to  such  terms,  and  there- 
fore where  A.,  a  creditor  of  B.,  havine  deeds  in  his  possession  as  a 
security  for  the  debt,  received  a  bill  indorsed  by  B.  for  the  purpose  of 


360.  Carth.  466.  12  Mod.  213.  a  C.  Cal- 
low tf.  Lawrence,  3M,  &  S.  95. 

Hawkins  v.  Cardy,  Ld.  Raym.  860. 
Carth.  466.  12  Mod.  213.  Salk.  66.  In 
an  action  upon  a  bill  drawn  hj  the  defen- 
dant  for  46/.  19«.  payable  to  Blackman  or 
order,  the  declaration  stated  that  Black- 
man  indorsed  48/.  4s.  of  it  to  the  plaintiff; 
the  defendant  pleaded  an  insufficient  plea, 
upon  which  the  plaintiff  demurred,  but  the 
whole  court  held  the  declaration  bad,  be- 
rauae  the  bill  could  not  be  indorsed  for 
less  tiian  all  the  money  due  thereon,  and 
the  plaintiff  discontinued  his  action;  and 
per  Gould,  J.  in  Johnson  v.  Kennison, 
3  WilB.  262.  where  the  drawer  of  a  bill 
has  paid  part,  yoa  may  indorse  it  over  for 
tbe  residue,  olberwise  not,  because  it  would 
fobject  him  to  a  rariety  of  actions. 

^Aate,106,7.    Bayl«8. 


*  Churchill  v.  Gardner,  7  T.  R.  5Se. 
Smith  V.  M*Clure,  6  East,  476  2  Smith's 
Rep.  443,  S.  C;  but  see  ante,  131,  a. 

Churchill  v,  Gardner,  6  T.  R.  696.  !■ 
an  action  by  the  payee  of  a  biH,  igaiost 
the  acceptor,  the  declaration  stated,  that 
the  drawer  made  his  certain  bill  of  ex- 
change, but  there  was  no  allegation  that 
he  delivered  it  to  the  plaintiff  Mid  the  de- 
fendant demurred  specially  for  that  cause; 
but  the  court  was  clearly  of  opinion,  tb&t 
there  was  no  foundation  for  the  objection; 
the  delivery  of  the  bill  to  the  plaintiff  be- 
ing sufficiently  implied  in  the  allegation, 
that  the  drawer  '<  made'*  the'bill. 

k  Reynolds  t>.  Davis,  1  Bos.  k  PuL  625> 

I  Tssker  v.  Scott,  6  Taunt  234. 

»  Ez  parte  Wariai^,  2  Rose,  162. 

»FcBt.tit  BmOvvpteif. 
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fitting  it  discounted,  but  Defects  to  do  so*  he  cannot  appropriate  the  V.  Effed$ 
bill  to  his  own  use,  and  maintain  an  action  upon  it  against  the  ac- ?^  ^'*''"^* 
ceptor  ;*  bat  if  a  bill  be  transmitted  to  a  holder,  iu  order  that  he  roajr    ^' 
get  the  same  discounted  and  take  up  another  bill  which  is  falling  due^ 
and  to  which  he  was  a  party,  if  he  do  not  succeed  in  getting  such  bill 
discounted,  but  pays  the  other,  he  may  letain  the  transmitted  bill  ahd 
§Qe  the  parties  thereto,  in  order  to  reimburse  himself  the  amount  of  the 
bill  which  he  took  up. ' 

With  respect  to  the  liabiUfy'of  the  party  transferring  a  bill,  it  is  said 
that  a  transfer  by  indorsement^  is  equivalent  in  its  eftect  to  tlie  draw- 
ing of  a  bill,  the  indorser  beins  in  almost  every  respect  considered  as  a 
new  drawer  on  the  original  drawee  ;*i(l)  on  which  principle  it  is  said 
to  have  been  decided,  that  a  promissory  note  indorseu  may  be  declared  r  i^^  1 
00  as  a  bill  of  exchange  ;'  and  if  the  drawee  refuse  to  accept,  the  in-^ 
dorser  is  immediately  liable  to  be  sued.*  A  transfer  by  indorsement, 
Tests  in  the  indorsee  a  right  of  action  against  all  the  precedent  parties 
whose  names  are  on  the  bill ;  and  after  the  bill  has  been  duly  indorsed 
by  the  payee  in  blank,  it  is  transferrable  by  mere  delivery,  and  the 
holder  mar  sue  all  parties  to  the  bill  ;  but  unless  the  payee,  or  the 
'draii'er,  wnen  the  bill  was  payable  to  his  order,  has  first  indorsed  it,  a 
party  who  becomes  possessed  of  it,  can  only  Sue  the  person  from  whom 
tie  obtatned  it.  ^  As  the  act  of  indorsing  is  similiar  to  that  of  driving, 
the  obtigation  which  it  imposes  on  the  indorser  to  the  indorsee,  and  the 
node  in  which  that  obligation  may  be  extinsuished,  by  the  holder's 
laches  or  otherwise,^s  in  all  cases  exactly  similar  to  that  which  a  draw- 
er of  a  bill  is  under  to  the  payee  ;*"  for,  as  observed  by  Lord  fillenbo- 
rough,  C.  J.,  when  it  is  -laid  down,  that  an  indorser  stands  in  all  re- 
spects in  the* same  situation  as  a  drawer,  all  the  consequences  follow 

*  Delaney  «.  Mtcbell,  1  Star.k.  439.         '  which  he  wu  a  par^,  he  had  a  right  to 

P  WaUi  V.  Tyler y  Sittings  at  Guildhall,  protect  himself  by  applying  the   bill    in 

m  K.  B.  eorum  Lord  £llenborough,  after  question  to  cover  his  own  advance.    Mr. 

Michaelmas  Term,  1817.    Declaration  on  Scarlett  for  the  plaintiff. 

?  bill  of  exchange,   dated    18th  March,         i  Smallwood  v.  Vernon,  1  Stra.  479.— 

HIT,  for  sot.  payable  three  months  after  Hill  v.  Lewis,  1  Salk.    133.     Williams  v. 

<l»te,  drawn  by  John  Shaw  on  the  defen-  Field,  3  Salk.  68.     Claxton  v.  Swift,  2 

dant  lyier,  and  indorsed  by  him  to  the  Show.  441.    S.  C.  id.  495.  501.    Heylyn 

plsintiE      The  defence  was,  that   Shaw  v.  Adamson,  2  Burr.  674.    Anon.  Holt, 

tiie  drawer,  sent  the  bill  to  the  plaintiff  115.    Chixton  v.  Swift,  Skin.  255.    Anon. 

to  be  discounted,  and  with  a  request  to  id.  848.    Hill  v,  Lewis;  kl.  411.    Luke  v. 

'end  up  the  amount  to  Shaw,  in  order  Hayes,  1  Atk.  282.    Haly  o.  Lane,  2  Atk. 

Out  he  might  take  up  a  bill  for  77/.  10«.  182.    Gibson  v.  Minet,  1  Hen.  Bla.  587. 

»ben  falling  due    and  that   the    plaintiff  Houle  v.  Baxter,  8  East,  182.    Ballingalls 

did  rot  send  up  the  money ;    and  after-  v.  Gloster,  id.  482. 

wwds  the  bill  for  77/.  lOs.  having  been         ,  Brown  v.  Harraden,  4  T.  R.  149,  cites 

mumed  to  and  ^ paid  by  hmi,  he  proved  Buller  v.  Crips,  6  Mod.  29,  80. 

tbe  amount    under    Shaw*«    commission.         , «  n-      n  r-i    *       «  x»    *     ^o-. 

I'er  Lord  EUenboiough.  This  affords  no  J  Ballingalls  v.   Gloster  J  East.   481. 

defence.      If  the  p^od^e  of  the  biU  was  ^^'^^  »•  B««e»»  7  East,  438. 

to  have  been  applied  for  another  purpose,  •     '  Anon.  Ld.  Raym.  788.    Miller  v.  Race, 

then  the  plaint^  had  no  right  to  retain  the  Burr.  452.    Grant  o.  Vaughan,  id.  1516. 

bill  or  suatam  this  action  ;  but  the  plaintiff  Peacock  o.  Rhodes,  Dougl.  638. 

being  unable  to  discount •  the   bill,   and         •Ibid.    Lambert  ».  Oakee,  Holt/ 117. 

having  been  compelled   to  pay  that   to  Ante,  106,  7. 


(1)  The  indorsement  of  a  note  to  the  maker  to  an  extinguishment  of  it,  and  it  cannot 
t>e  recovered  by  his  indorsmg  it  to  a  third  person  or  to  the  origmal  payee,  but  such  in- 
dorsement might  create  a  new  obligatton  in  tbe  indorser.  Lcmgv.  JBank  of  dnihUmth 
« Litt  290.  • 
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y.  i^tf  which  are  attached  to  the  situation  of  the  latter.*^  The  indorser,  how-* 
of  trailer,  gygr^  ig  not  under  any  liabiiitj  in  any  instance  to' the  acceptor,  unless 

^  indeed  in  the  case  of  an  acceptance  ror  his  honoun'    An  indorsement 

also  imposes  the  same  obligation  on  the  person  making  it,  although  the 
bill  contain  no  words  rendering  it  assignable.  ■  And  we  have  seen,  that 
if  an  agent  indorse  in  his  own  name  without  <|ualifying  his  indorsemeiitf 
he  will  be  personally  iiable  even  to  his  principal.* 

A  transfer  by  delivery^  without  any  indorsement,  when  made  on  ac« 
count  of  a  pre-existing  debt,  or  Cor  a  valuable  consideration  passing  to- 
the  assignor  at  the  time  of  the  assignment,  (and  not  merely  by  way  of 
exchange  of  paper")  as  where  ^wis  are  sold  to  him,**  imposes  an 
|[  143  ]  obligation  on  the  person  making  it  to  the  person  in  whose  favour  it  is 
made,  similar  to  that  of  a  transfer  by  indorsement  ;^  a  distinction  was 
indeed  once  taken  between  the  transfer  of  a  bill  or  check  for  a  prece* 
dent  debt,  and  for  a  debt  arising  at  the  time  of  the  transfer,  and  it  was 
held,  that  if  A#  bought  ^oods  of  B.,  and  at  the  same  time  gave  hin  a 
draft  on  a  banker,  which  fi.  took  without  any  objection,  it  would 
amount  to  payment  by  A.,  and  B.  could  not  resorf'to  him  in  the  event 
of  the  failure  of  tlie  banker**^  But  it  is  now  settled,  that  in  such  case, 
unless  it  was  expressly  agreed  at  the  time  of  the  transfer^  that  the  a^ 
sigiiee  should  take  the  instrument  assigned,  as  payment,  and  run  the 
risk  of  its  bein^  paid,  he  may,  in  case  of  default  of  payment  by  the 
drawee,  maintain 'an  action  against  the  assignor,  on  the  consideration  of 
the  transfer.'  And,  where  a  debtor  in  payment  of  goods  gives  an 
order  to  pay  the  bearer  the  amount  in  bills  on  Ldbdon,  and' the  party 
takes  bills  for  the  amount,  he  will  not,  unless  guiltv  of  laches,  discnarse 
the  original  debtor. «    And  where  a  person  gets  a  bank  note,  navy  biU, 


■  Ballingalls  o.  Glcwter,  8  ISast,  483  — 
Starey  v  Barnes,  7  East,  43& 

JPoth.pl.  Ill,  112. 

•Hiii  V.  Lewis  1  Salk.  132.  Edie  «. 
East  India  Compan/.  Bunr.  1226.  Lam- 
bert, 0.  Oakes,  Holt,  117.  Cooke's  Bankl 
Law,  178. 

Hill  p.  Lewis,  1  Salk.  182.  Moore  drew 
one  note  payable  to  the  defendant  or  his 
order,  and  another  payable  to  him  gene- 
rally, without  any  words  to  make  it  as- 
ngnable ;  the  defendant  indorsed  them  to 
Zouch,  and  Zouch  to  the  plaintiff ;  the 
first  objection  was,  that  the  plaintiff  had 
been  guilty  of  laches,  but  the  jury  thought 
he  had  not,  and  it  was  then  urged  that 
the  second  note  was  not  assignable.  And 
Holt,  C.  J.  agreed  that  the  indorsement 
of  this  note  did  not  make  him  that  drew 
it  chargeable  to  the  indorsee,  for  the 
wonls  **  or  to  his  order,"  give  authority  to 
assign  it  by  indorsement,  bvit  the  indorse- 
ment of  a  note  which  has  not  these  words, 
is  good  so  as  to  make  the  indorser  charge- 
Mt  to  the  indorsee. 

•  Ante,  27. 

t»  Homblowero.  Proud,  2  B.  k  A.  S27. 

•  OwensoA  v\  Morse,  7  T  R.  64.  Ward 
9,  Evans,  Ld.  Raym.  928.  Lambert  v. 
Oakes,  12  Mod.  244.  Anon.  id.  408. 
Puckford  V.  Marwell  6  T.  R.  52. 

«*  Ward  V.  Evans,  Ld.  Baym.  928.^ 
iUoB.  12  Mod.  408.    Ward  v.  Sir  Peter 


Evans,  id.  621.  Moor  v.  Warren,  and 
Holme  t.  Bany,  1  Sua.  lib.  Turner  c. 
Mead,  id.  416.  $€mb.  contra.  Anon.  12 
Mod;  517. 

<  Clerk  V  MundaU,  12  Mod  203.  1 8alk. 
124.  8  Salk.  68.  &  C  Anon.  id.  406. 
Anon.  id.  517.  Anon.  Holt,  208,  9.  ei 
post,  Vin.  Abr.  Ut.  Payment*  A.  Cooke'e 
Bank.  Law,  178. 

»  Owenson  ».  Morse,  7  T.  B.  65, 66— 
Popley  0.  Ashley,  Holt,  122,  ante,  97  to 
100. 

8  Ex  parte  Dixon,  cited  in  6  T.  B.  142, 
8;  and  ante,  96,  7,  &c  Ex  parte  Black- 
burne,  10  Yes.  204.  1  Mont  142,  149, 
160.  aec,  Vernon  v.  Boverie,  2  Show.  296. 
Bolton  0.  Beichard,  1  Esp.  Bep.  106. 
contra. 

Owenson  ».  Morse,  7  T.  B*  64.  Tiie 
plaintiff  bought  some  plate  of  the  defen- 
dant, and  gave  him  some  country  bank- 
notes in  payment;  the  notes  were  dishon- 
oured, on  which  the  defendant  refused  to 
deliver  the  plate.  The  plaintiff  broof^ 
trover  and  insisted  that  the  notes  were  pay- 
ment,  but  on  a  case  reserved,  thti  court 
held  that  they  were  no  payment  unless  the 
defendant  had  agreed  to  take  them  as  pay- 
ment, and  run  the  risk  of  their  being  paid. 
Nonsuit  entered.  See  also  Tapley  «.  Mar- 
tens, 8  T.  B.  451. 

Ex  parte  Blackbunie,  10  Tee.  204.— 
G^ods  mM,  to  be  paid  for  by  bills  at  dnree 


OP  BILLS*  IM. 


144 


or  oiker  bill  or  note  digconnted,  wkhoat  indorsitiff  it,  and  it  turns  out   V.  EgM 
to  be  forced,  he  it  liable  to  refund  the  money  to  3ie  party  from  whom  J^^'*""*'» 
he  received  it. ■>     And  though  a  party  do  not  indorse  a  bill  or  note, 
yet  he  may  by  a  collateral  guarantee  or  undertaking,  become  personally 
liable*^ 


Bonfts.    The  drawevB  Mid  acoeptor*  be* 
comntf  bankropts  before  the  bills  were 
doe,  t£e  Tendors  having  received  dividends 
under,  tbdr  commiflBions,  entitled  to  prove 
under  a  conuniflsion  against  the  vendees 
who  had  not  indorsed  the  bills,  the  defi- 
cienci^  as  %d«bt:  till  that  shaU  be  ascertain- 
ed a  claim  and  dividend  reserved  for  the 
whole.    The  Lord  Chancellor  said,  I  take 
it  te  be  now  clearly  settled,  that  if  diere  is 
an  antecedent  debt,  and  a  bUl  is  taken 
without  taking  an  indorsement,  which  bill 
ttinii  out  to  be  bad,  the  demand  for  the  an- 
tecedent  debt  may  be  resorted  ta    It  has 
been  held,  that  if  there  is  no  antecedent 
debt,  and  A.  carries  a  biO  to  B.  to  be  dist 
counted,  and  B.  does  not  take  A's.  name 
upon  the  bill,  if  it  is  dishonoured  there  is 
no  demand,  for  there  was  no  relation  be- 
tween the  parties  except  that  transaction, 
and  Oie'circumBtance  of  not  taking  the 
name  upon  the  bill,  is  evidence  of  a  piu> 
chase  of  the  bill.    In  a  sale  of  goods  the 
law  implies  a  contract  that  those  goods 
ibaJl  be  paid  for.    It  is  competent  to  the 
party  to  agree  that  the  payment  shall  be  by 
a  particnitf  bill.    In  this  instance  it  would 
be  extremely  difficult  to  persnade  a  jury, 
under  the  <firectxon  of  a  judge  to  say  an 
ipcement  to  pay  by  blUs,  was  satisfied  by 
giving  bob,  whether  good  or  bad.  The  bills 
were  only  a  mode  m  paying  the  debt  of 
9000/.    If  they  are  not  paid,  tiie  original' 
debt,  arinng  out  of  the  contract  for  goods 
sold  and  delivered,  remains.  It  is  clear,  the 
cre«fitor  still  holding  the  bills,  cannot  re- 
sort to  that  original  contract    In  reneral 
cases,  where  tl^  biU  is  not  i^id,  if  there 
i»>Bo  bankruptcy,  the  creditor  must  come 
immediately  upon  the  bill  dishonoured,  say- 
tag,  he  cannot  procure  payment,  and  de- 
airing  to  have  pa3rment;  and  then  he  might 
Baintain  an  action  for  goods  sold  and  deli- 
vered.   Hiere  may  be  cases  in  which  he 
nay  have  received  part  of  the  money  with- 
out involving  the  difficulty  from  ^ving  time 
is  to  the  rest  of  it;  as,  if  part  was  paid  be- 
fore it  was  due;  in  that  esse,  if  jio  time  was 
tivea  for  payment  of  the  reiddue,  an  action 
nr  goods  wM  and  delivered  would  lie  for 
d»?esidue. 

^  Jones  and  anoAer  n.  Ryde  and  another, 
I  yUnh.  157,  9.  6  Taiunt  488.  a  C.  As- 
sumpsit for  1000/.  for  money  had  and  re- 
ceived; at  the  trial  the  plaintiffs  had  a  vei^ 
diet,  subject  to  the  opinion  of  the  court,  on 
the  following  case:  The  defendants,  bill 
brokers,  were  possessed  of  a  navy  bill,  pur- 
porting to  be  for  1884/.  16«  lOd  which  the 
plainti&,  also  bill  brokers,  discounted  for 
fhem  at  dmr  request  The  plaintiffii  after- 
wnda  ^fiMoonted  H  mHih  Mr.  WiUlaiw, 


who  presented  it  for  payment    The  date 
and  sum  in  the  bill  had  been  altered  since 
it  was  issued,  and  before  it  came  to  the 
hands  of  the  defendants,  the  bill  being  ori« 
nnally  issued   for  884/.   16s.  -lOd.  only. 
Williams  received  884/.  I9t.  lOd.  from  the 
transport<K>ffice,  and  the  pluntifis  repaid 
hfan  the  1000/.,  and  brought  the  present  ac- 
tion.   The  court,  after  argument,  held,  thai 
the  frtaintiffs  were  entitled  to  recover,  and 
although  the  defendants  could  not  be  sued 
as  indorsers  (the  instrument  being  transfer- 
rable  bv  delivery)  they  were  not  released 
from  the  responsibility  they  incurred  by 
passing  an  instrument  which  purported  to 
be  of  greater  value  than  it  really  was.  And 
per  Gibbs,  C  J.    The  giound  of  resisting 
this  claim  is,  that  it  was  a  negotiable  seen* 
rity,  without  mdorsement;  and  Ibat  whet 
the  holder  of  a  negotiable  security  passes  ft 
away  withotft  indorsing  it,  he  means  not  to 
be  responsible  upon  it    This  doctrine  was 
fully  &cussed  ih  the  case  of  Fenn  e.  Hai^ 
rison,  3  T.  R.  757,  and  the  proposition  is 
true,  but  only  to  a  certain  extent  If  a  man 
pass  an  instrument  of  this  kind  without  in- 
dorsing it,  he  caiinot  be  sued  aa  indorser, 
but  he  is  not  released  from  the  responsibili- 
ty which  he  incurs,,  by  passing  an  instm-  • 
ment  which  purports  to  be  of  greater  value 
than  it  really  is.    This  question  must  often  . 
have  occurred  in  the  case  of  bank  note»:  I 
believe  it  is  not  disputed,  but  that  if  a  man 
take  a  forged  note,  he  is  entitled  to  recov- 
er the  amount  of  it  from  the  person  of 
wbtom  he  received  it ;  ahd  I  cannot  distin- 
guish this  from  the  case  of  a  promissory 
note;  for  though  one  should  not  be  answer- 
able on  the  note  as  party  to  it,  one  should 
be  liable  for  the  money  which  had  been 
paid  on  the  supposition  of  its  being  worth 
00  much.    Mr.  Justice  Chambre.    There 
can  be  no  doubt  in  this  case:  the  genera! 
pTincipI»  is  perfectly  clear,  that  where  mo- 
ney has  been  paid  without  a  consideration, 
it  is  to  be  recovered  back.    It  would  be 
very  mischievous  if  ^he  doctrine  contended 
for  by  the  defendants  could  be  supported, 
as  it  would  ve^  materially  affecl  the  cre- 
dit of  these  instruments.     The  person  who 
takes  them,  gives  credit  to  the  person  whd 
passes  them  to  him  Jbr  the  amount,  and  tf 
they  fail,  the  money  must  be  refunded.   In 
this  case,  the  plafntiffs,  or  at  least  Wil- 
liams, who  stood  in  their  place,  have  done 
nothing  but  what  was  for  the  advantage  of 
the  defendants. 

4  Morris  v.  Sucey,  Holt  C.  N.  P.  158. 
A.,  an  agent  for  spme  manufactures,  sella 
to  B.,  who  likewise  acted  as  an  agent,  a 
(pianttty  of  riioes,  and  receives  certain  billn 
n  txditmgp  ia  payment    B.,  b«iig  press- 
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OF  THE  INDORSBMKNT  AND  TRANSFER 


V.  Effect  But,*  as  on  transfer  by  delivery,  4hc  assignor's  name  is  not  on  the 
J^^*"""®'»  instrument,  there  is  no  privity  of  contract  between  him  and  any  as- 
signee, becoming  such  after  the  assignment  by  himself,  and  consequently 
no  person  but  his  immediate  assignee  can  maintain  an  action  against 
him,  and  that  only  on  the  original  consideration,  and  not  on  the  bill 
itself  I'  And  if  only  one  of  several  partners  indorse  his  name  on  a  bill, 
and  get  it  discounted  with  a  banker,^  the  latter  cannot  sue  the  firm, 
thougn  the  proceed^  of  the  bill  were  carried  to  the  partnership  ac- 
count.^ 

'  .      ■  •  .  • 

When  a  transfer  bj  delivery  without  indorsement,  is  made  merely  by 

way  of  safe  of  the  bill,  as  sometimes  occurs;**  or  exchange  of  it  for 

other  bill,°  or  by  way  of  discount  and  not  as  a  security  for  monev  lent," 

[   146  2^^  where  the  assignee  expressljr  a^ees  to  take  it  in  payment,  and  to  run 

all  risks  $v  he  has  in  general  no  right .  of  action  whatever  against  the 


cd  to  indorse  them,  refuses,  but  writes  a 
letter  to  A.,  in  which  he  encloses  the  bills, 
and  adds,  "  that  should  they  not  be  hon- 
oured when  due,  he  (B.)  Would  see  them 
paid."  Held,  that  this  was  a  sufficient 
agreement  within  the  4th  section  of  the 
ptatute  afslnst  fraads  to  bind  6.  to  pay  for 
the  goods  in  default  of  his  principal. 

k  Ward  V.  Evans,  Ld  Raym  928.  In 
the  matter  of 'Barrington,  2  Sch.  &  Lef. 
112. 

In  the  matter  of  Barrington  and  Burton, 
bankrupts,  2  Sch.  &  Let  Rep.  112.  B. 
hands  over  a  negotiable  note  for  valuable 
consideration  to  6.,  nof  indorsing  it,  but 
giving  a  written  acknowledgment  on  a  se- 
parate paper,  to  be  accountable  for  the 
note*  to  G  6.  Indorsed  the  note,  which, 
together  with  the  written  acknowledg- 
ment, comes  into  the  hands  of  M.  for  a  va- 
luable consideration,  and  B.  and  the  several 
parties  to  the  note,  become  bankrupts;  M. 
cannot  prove  the  note  against  the  estate  of 
B.,  the  written  acknowledgment  not  being 
assignable :  but  is  entitled  to  have  the 
amount  made  an  item  in  the  account  be- 
tween B.  and  G.,  and  to  stand  in  the  place 
of  the  latter.  The  Lord  Chancellor.  This 
undertaking^,  though  for  valuable  consider- 
ation, Was  not  assignable  with  the  note, 
nor  can  it  ^ve  the  holder  of  the  note,  to 
whom  it  was  transferred,  a  right  .to  prove 
under  it  against  .the  estate  of  Barrington 
and  Burton;  the  note  does  not  make  them 
debtors.  They  are  indeed  chargeable  on 
the  ground  of  their  undertaking  in  account 
with  Gray  and  Son,  but  you  can  make 
yourselves  creditors  to  the  bankrupt's  es- 
tate, only  by  your  equitable  right  to  stand 
in  the  place  of  Gray  and  Son.  To  this  end 
an  account  must  first  of  all  be  taken,  to  see 
whether  the  bankrupt's  estate  is  debtor  to 
Gray  and  Son;  and  the  most  proper  course 
would  have  been  to  petition  that  the  as- 
signees of  Gray  and  Son  might  prove  for 
your  benefit  (m  the  estate  of  Barrin^n 
and  Burton;  if  there  shall  appear  to  be  a 
sufficient  balance  due  by  them  to  Gray 
and  Son,  you  will  be  entitled  to  be  paid 
300^  out  of  that  balance.    But  this  under- 


taking does  not  make  you  creditors  on  the 
estate  of  Burton  and  Barrington.  It  only 
gives  you  a  right  to  have  It  made  an  item 
in  the  account  between  them  and  Gray  and 
Son. 

1  Emly  9.  Lye,  15  I^t,  7. 

■  F«nn  p.  Harrison,  3T.  R.  757  FydeU 
9.  Clark,  1  Esp  Rep.  447.  Bank  o.  New- 
man, 1  Ld.  Raym.  422.  12  Mod.  241;  and 
Comyns,  67,  S.  C.  1  Mont  142. 149, 160. 
£z  parte  Shuttleworth,  8  Ves.  868.  Cul- 
len,  100, 1. 

°  Hornblower  v.  Proud,  2  B.  &  A.  827. 

^  Fenn  9.  Harrison,  3  T.  R.  769.  Ex 
parte  Shuttleworth,  8  Yes.  868.  Fydell  v. 
Clark  and  another,  1  Esp.  Rep.  447. 

In  Fenn  9.  Harrison,  3  T.  R.  759,  Lord 
Kenyon  said.  It  is  extremely  clear,  that  if 
the  holder  of  a  bill  send  it  to  market  with- 
out indorsing,  his  name  upon  it,  neither 
morality,  nor  the  laws  of  this  country,  will 
compel  him  to  refund  the  money  for  which 
he  sold  it,  if  he  did  not  know  at  the  time 
that  it  was  not  a  good  bill.  If  he  knew 
the  bill  t9  be  bad,  it  would  be  like  sending 
out  a  counter  into  circulation  to  impose 
upon  t&e  world,  instead  of  the  conent 
coin.  In  this  case^  if  the  defendant  had 
knoWn  ^e  bill  to  be  bac),  there  is  no  doubt 
that  they  would  have  been  obliged  to  refund 
the  money- 
Ex  parte  Shuttleworth,  3  Ves.  368.-- 
Newton  gave  the  bank:  upt  before  his 
bankruptcy  cash  for  a  bill,  but  refused  to 
allow  the  bankrupt  to  indorse  It,  thinking 
the  bill  better  without  his  name.  He  now 
proved  the  amount  under  the  commission » 
and  on  a  petition  to  have  the  bill  expunged,  , 
the  Chancellor  granted  tt^e  petition,  obser- 
viu^,  that  Uiis  was  a  sale  of  the  bill. 

Fydell  v.  Clark  and  another,  I  Esp.  447. 
Where  bankers,  in  discounting  a  bill,  give 
their  customers  bills  or  notes  without  in- 
dorsing them,  which  turn  out  to  be  bad, 
the  bankers  are  not  liable.  S.  P.  Baa^f  « 
England  9.  Newman,  1  Lord  Raym.  442. 
Emly  9.  Lye,  13  East,  7.  i2. 

P  Owcnson  v.  Morse,  7T.  R.  66, 6;  ante, 
148.  Cooke's  Bank.  Law,  120.  Ex  parte 
Sbutdewonb>3y«8.868.  £x  paxte  Black- 
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tsaipor,  in  case  the  bill  turns  out  to  be  of  no  value.    But  there  can  be    V.  Sfffect 
no  doubU  that  if  a  man  assign  a  bill  for  any  sufficient  consideration;  ^  transfer, 
knowing  it  to  be  of  no  value,  and  the  assignee  be  not  aware  of  the    ^* 
fact,  the  former  would,  in  all  cases,  be  compellable  to  repay  the  money 
he  had  received.^ 

The  obligation  of  the  assignor,  though  it  is  in  general  irrevocable, 
may,  as  has  been  already  observed,  be  dischar^d  or  released  by  the  act 
of  the  holder,  in  the  same  manner  as  the  obligation  of  the  drawer;'  it 
may  also  be  discharged  by  payment  of  the  bill  by  any  prior  party;*  but 
the  merely  taking  another  party  in  execution,  will  only  discnarge  that 
person,  and  will  not  operate  in  favour  of  any  other.  "*(189) 

If  a  party  indorse  a  bill  for  the  accomim>dation  of  the  drawer,  which  indemnit/ 
is  also  accepted  by  a  third  person  for  the .  like  accoikmiodation,  such  of  indorter. 
indorser  ipay,  after  he  has  been  compelled  to  pay  the  ViU,  support  an 
action  thereon  against  the  acceptor,  or  may  prove  under  his  commissioo, 
in  case  of  his  bankruptcy.*"     And  such  an  accommodation  indorser,  in 
ease  there  be  reasonable  ground  to  apprehend  the  insolvency  of  his  £   147  "} 
principal,  has  an  equitable  right  to  withhold  the  payment  of  any  money 
which  we  owe  to  him,  until  he  has  been  indemnined  against  any  liabili* 
U  oa  account  of  his  indorsement,  though  such  liability  would  be  n^  de* 
fence  at  law  to  an  action  by  the  principal.  > 

bone,  leVttk  206.    1ft  East,  18.    1  Moot,  goods  of  Capper,  a  woiking  BUratnaitfa, 

142. 149, 16a  and  to  enable  him  to  obtaitt  the  aihrer  for 

finlj  9,  Lye,  IS  East,  la    Per  Bajlev,  the  order,  accepted  a  hUl,  drawn  on  him 

J-  If  a  peiaon  buy-  goods  of  another,  who  by  Capper;  and  tomcreaae  the  credit  of  the 

rtm  to  reeeiTe  a  certain  Mil  in  payment,  bill  Capper  prevailed  on  the  plaintiff  to  lend 

bogrn'a  name  not  being  on  it,  and  that  hia  indorsement    Capper  then  passed  tho 

tail  be  afterwards  dishooonred,  the  person  bill  to  one  Abud,  who  supplied  the  silver  of 

wIk)  took  it  cannot  recover  the  price  of  which  the  goods  were  made,  and  delivered 

his  goods  from  the  buyer,  for  the  bill  is  it  to  the  defendant   Before  the  bill  became 

coondered  as  a  satisfaction.    It  has  been  dne,  the  defendant  becsme  a  bankrupt,  aiid 

CO  Ittid,  and  I  can  see  no  difference  where  obtained  hia  certificate.    Plaintiff  took  up 

ooney,  instead  of  goods,  is  given  for  the  the  bill,  and  brought  this  action,  and  iqioa 

bill;  Bad  per  Kenyon,  C  J.  in  Owenton  o.  the  ^ial  the  plaintiff  had  a  verdict,  sub- 

MofBs,  7T.  SL  0$.    See  the  cases,  ante,  ject  to  ^e  opinion  of  the  court;  and  the 

143  to  144,  in  notes.  court  hel^  thidl  the  bankruptcy  of  the  de- 

^Anoa.  12  Mod.  517.  Fenn  o.  Harrison,  fendantwasa  bar  in  Ae  action,  because 

ST.  R.  7ft0L  Popley  v.  Ashley,  Holt,  121.  the  plain^  might  have  proved  under  the 

BayL  167,  a.  commission.     In    Brown    and    others   o. 

'  fijnderbottom  v.  Smith,  8tra.  649.—  Massey,  15  East,  220,  it  appears  to  have 

6ee  0.  Brown,  id.  792.    Ante,  107.  been  question^,  whether  an  actommoda* 

'  Hull  V.  PItfield,  1  Wils.  49.  tion  indorser  could  sue  an  aceommodatioft 

'  Uayling  o.  Mullhall,  2  Bta.  Rep.  128&  acceptor,  if  at  the  time  he  so  indorsed,  he 

Macdonald  sl  Bovington,  4  T.  R.  826.  knew  that  the  acceptor  had  received  no 

ChjtDo  o.  Swift,  2  Show.  481.  et  post,  value. 

*  Houle  V.  Baxter,  8  East,  177.    The         «  Wilkins  0.  Casey,  7  T.  R.  711.  as  ob> 

defeadaat,  a  retail  silvetsmith,  procured  served  upon  by  Lord  £Uenbo«o«gh,  Ch.  J. 


(199)  If  die  indorsee  after  taking  t})e  maker  in  execution,  take  of  him  a  bond  or  war* 
nnt  of  attwney  to  confess  judgment,  in  satisfaction  of  the  execution,  this  discharges  all 
tfce  other  parties.    JkTFadden  v.  Parhar^  4  Dall.  Rep.  275. 

The  discharge  of  one  Joint  promisor  under  an  insolveqt  act  will  not  operate  as  a  release 
of  the  other.     Tooke  v.  Bennett,  3  Caines'  Rep.  4. 

The  hoUer's  proceedfaigs  under  a  commission  of  bankruptcy  against  die  acceptor  of  a' 
l^li,  wiU  not  discfavge  the  responsibility  of  the  antecedent  parties.  Jtenofcrthy  v.  Hop* 
^»  1  John.  Cas.  \9l.  Post.  »S2. 

A  siDt  may  lie  bg^  an  kdoner  agiiuist  liis  hidoreee  t^n  a  special  gtoran^.  4  Teafe^ 
«ep.  486. 

Chitty  on  bills.  T 


^ 
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OF  THE  LOSS 


VL  CottM'     If  the  holder  of  a  foreim  or  inland  bill  of  exchange,  check,  or 

quenrcs  of  note,  transferrable  by  mere  adivery^  (which  we  have  seen  may  be  when 

ft  bill  **&c.  ^^  ^'^^  ^*®  originally  payable  to  bearer,  or  when  the  first  indorsement 

and    'what has  been  in  blank, ')  lose  or  be  robbed  of  it  while  in  his  possession,  and 

conduct     it  get  into  the  hands  of  a  person  who  was  not  aware  oi  the  Ioqs,  for  a 

*K*  X®*^**^  sufficient  consideration, ■  previously  to  Us  being  due^^  such  person  not- 

tbereupoQ  witiistanding  he  derived  his  interest  in  the  instrument,  from  the  person 

pursueT^  who  found  or  stole  it,  may  maintain  an  action  against  the  acceptor,  or 

^  other  parties  ;*  the  original  holder,  who  lost  it,  will  conseauently  for- 

C   148  J  f^\i  fill  right  of  action  |  for  it  may  be  laid  down  as  a  general  principle, 

that  whenever  one  or  two  innocent  persons  must  suffer  by  the  act  of  a 

third,  he  who  has  enabled  such  tkird  person  to  occasion  the  loss,  must 

sustain  it.<>    And  if  a  person  who  has  not  given  a  consideration  for  a 

loss  or  stolen  bill  transferrable  by  mere  delivery,  present  it  to  the 

drawee  at  the  time  it  is  due,  and  he  j>ay  it  before  he  nas  notice  of  the 

loss  or  robbery,  such  drawee  will  not  m  general  be  liable  to  pay  it  over 

again  to  the  real  owner*^ 

But  where  it  is  proved  on  the  trial  that  the  bill  or  note  has  been  lost 
bv  the  real  proprietor,  and  reasonable  notice  has  been  given  to  the 
plaintiff  to  prove  the  time  and  circumstances  under  which  he  received 
it,  and  the  consideration  which  he  gave  for  it,  it  will  be  incumbent  on 


inWillesv.  Freeman,  12  East,  669.    Ex 
parte  Metcalf,  11  Tea.  407.     Maddens. 
Kempater,  1  Campb.  12. 
'  Ante,  147. 

■Solomons  v.  The  Bank  of  England, 
18  East,  185.  Faterson  0.  Hardacre,  4 
Tamit  114. 

*  Good  o.  Coe,  cited  in  Boehm  o.  Sterl' 
in^,  7  T.  R.  427.  £t  ante,  128,  as  to  time 
ortransfer. 

i>  Sir  John  Lawson  v.  Weston,  4  Esp 
Rep.  66.  Anon.,  Lord  Raym.  7^, 
Anon  ,  1  Salk.  126.  Anon.,  8  Salk«  71. 
Exors,  Devallar  v.  Herrinc,  9  Mod.  47. 
Miller  o.  Race,  Burr.  4i2.  gprant  «. 
Yaughan,  Buit.  1616.  Peacock  t.  Rhodes, 
Dongl.  688.  Hinton's  case^  Show. 
286. 

Anon.,  Lord  Raym.  788.  Salk.  126. 
8  Salk.  71.  B.  lost  a  bank  bill  pajuble  to 
A.  or  bearer ;  C  found  it,  and  assigned 
it  for  a  valaable  consideration  to  D.,  who 
got  a  new  bii)  for  it  from  the  bank. 
Trover  was  then  brought  against  D.  for 
the  first  bill ;  bjit  by  Holt,  C.  J.  "  the  ac- 
tion will  not  lie  against  Aim,-  becauw  he 
took  it  for  a  valuable  consideration,  diougli 
It  would  against  C.  as  he  had  ho  titie  ;  but 
payment  to  C.  would  have  indemnified  the 
bank." 

Miller  v.  Race,  1  Burr.  452.  A  bank 
note,  payable  to  William  Tinney  or  bear- 
er, was  stolen  out  of  the  mail,  in  the  night 
of  the  11th  of  December,  1756,  and  on  the 
-12tb  came  to  die  hands  of  the  plaintiff  for 
a  fiUl  and  valuable  consideration,  in  the 
tisua]  course  of  his  business,  and  veithout 
any  koowledce  that  it  had  been  taken  9nt 
ofthemafl;le«ftfrwtrds  presonteditto 


the  bank  for  payment,  and  the  defendast, 
being  one  of  the  clerks,  mopped  it,  upon 
whicn  an  action  of  trover  was  brought ; 
and  upon  a  case  reserved  upon  the  potnt, 
whether  the  plaintiff  had  a  sufficient  pro- 
perty in  the  note  to  entitle  him  to  recover, 
the  court  was  clear  in  opinion  that  he  bad, 
and  that  the  action  was  well  brought 
{Vide  Lawson  and  others  v.  WresUm  and 
others,  4  Esp.  56.) 

Grant  v.  Vauehan,  8  Burr.  1510. 
Yaughangave  Qicknell  a  draft  upon  his 
banker,  payable  to  fiSiip  Fortune  or 
bearer  ;  Bicknell  lost  it,  and  the  plaintiff 
afterwards  took  it,  bonafide^  in  the  course 
of  trade,  and jpaid  a  valuable  considera- 
tion for  it  Tne  banker  refused  to  pay  it, 
upon  which  the  plaintiff  brought  this 
action  against  Vaughan  ;  Lord  Mansfield 
left  it  to  the  Jury  to  consider,  first,  wbe* 
ther  the  plaintiff  came  to  the  poeseasioa 
of  The  bill  fairly,  and  bona  fide;  and,  se- 
condly, whether  such  draft  was,  in  fact 
and  practice,  negotiable,  and  the  juiy 
found  for  the  defendant  ?  but  upon  ao 
application  for  a  new  trial,  and  cause 
shown  against  it,  the  court  was  clear 
that  the  second  point  ouj^t  not  to  hare 
been  left  to  the  juiy,  because  it  was  clear 
that  such  drafts  were  negotiable,  and  if 
the  jury  thou^t  the  plaintiff  took  the 
note  fairly,  and  bona  fide^  of  which  there 
appeared  to  be  no  doubt,  he  was  entitled 
to  recover.    A  new  trial  was  accordingly 

rited,.in  which  the  plaintiff  recovered 
money.    Peacock  o..  Rhodes,  DougL 
611,688. 

'  Per  Ashurst,  J.  in  Lickbarrow  9*  M*- 
80ii»2T.  R.  70. 
<P08t    PoO. pi- 16S.  169. 
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him  to  prove  that  he  came  to  the  possession  of  the  instrument,  honaMe^  VI.  of  the 
and  for  a  sufficient  consideration**    And  where  a  banker  paid  a  cneck^"^^^' 
the  day  before  it  bore  date,  which  had  been  lost  by  the  pajee^  it  was 
held  that  he  was  liable  to  repay  the  amount  to  the  loser,  it  being  prbved 
to  be  contrary  to  the  usual  course  of  business  to  pay  drafts  before  m^  day 
on  which  they  are  dated/(192)    So  where  a  banker  after  notice  dis- 
counted a  bill  drawn  on  a  customer,  and  by  the  acceptance  made  pay« 
able  at  his  bank  after  it  had  been  lost  by  the  holder,  and  afterwards  de- 
bited his  customer  with  the  amount  of  the  bill,  wrote  a  discharge  on  it,  and 
delivered  it  up  to  the  customer  as  the  banker's  vouchee  of  his  account,  r   149  n 
it  was  held  that  the  banker  was  therebjr  guilty  of  a  conversion,  for  ^ 
which  the  loser  might  sue  him  in  trover.  > 

When  a  bill  is  assignable  only  by  indorsement^  as  no  interest  can  be 
conveyed  otherwise  than  by  that  act,  any  person  getting  possession  of  it 
bj  a  forged  indorsement  will  not  acquire  any  interest  in  it,  although  he 
was  not  aware*  of  the  forgery;  and  consequently  the  original  holder  in 
sttch  case  may,  when  he  has  regained  possession  of  the  bill,  recover 
a^inst  the  acceptor  and  drawer,  although  the  acceptor  may  have  paid  the 
bill,  and  if  the  person  attempting  to  derive  an  interest  under  such  indorse- 
ment, sue  the  acceptor,  he  will  be  admitted  to  prove  that  the  indorsement 
was  not  made  by  the  per^n  entitled  to  make  it.*^    It  is  settled,  that 


'Pateiwm  v.  Hardacre,  4  Taunt  114. 
Where  a  bill  ha»  been  loet,  or  fraudulently 
or  feloDiouslj  obtained  from  the  defendant, 
the  holder  who  fues  must  prove  that  he 
eame  to  the  biU  upon  good  consideration. 
But  the  defendant  will  not  be  permitted  to 
object  to  the  want  of  such  proof  unless  ^e 
has  given  the  plaintiff  reasonable  previous 
notice,  that  he  may  come  to  trial  prepared 
to  prove  his  consideration. 

Solomons  v.  Bank  of  England,  13  Cast, 
135.  1  Bose,  99  &  C.  The  holder  qf  a 
bank  note  \mprimd  facte  entitled  to  prompt 
payment  of  it«  and  cannot  "he  affected  by 
the  previous  fraud  of  any  former  holder 
in  obtaining  it,  unless  evidence  be  given 
to  bring  it  h(Mne  to  his  privity.  But  where 
a  bank  note  for  600t,  had  been  fraudu- 
kotly  obtained  by  some  person  unknown, 
and  on  its  being  presentejd  for  payment 
sometime .  afterwaids  by  an  agent  of  a 
£ortign  principal,  information  was  given 
of  the  fraud,  aiMi  the  principal  was  de* 
sired  to  inform  the-  bank  how  he  came 
by  it ;  but  the  only  account  he  would  give 
Qt  It  was,  that  he  had  received  it  in  pay- 
meat  of  goods  from  a  man  dressed  in 
such  a  way,  of  whom  he  knew  nothing  ; 
and  it  was  further  proved,  thai  bank  notes 
of  80  large  a  value  were  not  usually  cir- 
culated in  that  foreign  country ;  this  was 
held  to  be  sufficient  evidence  to  be  left  to 


A  jury,  of  a  principal's  privity,  to  the  ori- 
ginal fraud,  in  an  action  of  trover  brought 
by  his  agent,  to  recover  it  from  the  bank, 
who  had  detained  it  under  the  original 
owner,  to  whom  it  properly  belonged. 
And  the  question  was  not  altered  by  the 
agent,  who  received  it  on  account,  hav*> 
ing,  after  notice,  made  payment  for  his 
principal,  which  turned  the  balance  m  fa- 
tour  of  such  agent 

^  Da  Silva  v.  Fuller,  Sittings  at  Lon- 
don,  Easter  1776,  Sel.  Ca.  288.  MSS. 
Post,  as  to  whom  'payment  may  be  made. 

8  Lovell  1^.  Martin,  4  Taunt.  799. 

t>  Smith  V,  Chester,  1  T.  R.  654.  Cheap 
V.  Hanley,  cited  in  Allen  v.  Dundas,  8  T. 
K.  127.  Mead  v.  Young,  4  T.  R.  28. 
Ante,  111,  note.  Gibson  v.  Mhiet,  1  Hen. 
Bla.  607. 

Cheap  and  another  v.  Harley  and 
Drummond,  cited  8  T.  R.  127.  In  this 
case,  tried  before  Buller,  J.  it  appeared 
that  the  defendants,  who  had  a  house  in 
America  as  well  as  in  London,  drew  two 
bills  of  exchange  there,  the  first  and 
second  of  the  same  tenor  and  date,  on 
their  house  here,  payable  to  the'plaintiffs; 
one  of  them  being  lost,  came  into  the 
hands  of  a  third  person,  who  forged  an 
indorsement  of  the  payees,  and  received 
the  amount  of  it  from  the  defendants 
here,    and    afterwards    the    real    payees 


(192)  And  if  a  bank  pay  to  a  bmw  fide  holder  a  forged  check,  it  cannot  recall  the 
pa^-m^^nt  Leoy  v.  Bank  of  the  United  States,  4  Dail,  Rep.  234..  &  C.  1  Binn. 
Rep.  27. 

There  is  an  nnplied  warranty  in  the  transfer  of  every  negotiable  instrument  that  it  is 
aot  foiged.    Merrick  v.  WMtney,  et  al  16  John.  Rep.  240. 
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VI  Of  the  no  action  can  be  gopported  against  the  poat-master^general,  for  the 
toMofbiJi:i,]^gg  of  bills  or  bank  notes  stolen  out  of  letters  put  into  the  post-office,* 


tfroug:bt  their  actioir  upon  the  other  bill 
and  recovered. 

AaiOD  &Dith  and  another,  assignees  of 
Bagnall  and  Hand  o.  Shepperd,  London, 
post,  Hil.  Term,  16  Gea  8.  The  defend- 
-ant  was  indebted  to  Bagnall  and  Hand, 
the  bankrupts,  in  thirty  pounds,  for  goods 
sold  and  delivered,  October,  1774.  Com- 
bertitall,  the  bankrupt's  servant,  brought  a 
bill  of  parcels  in  the  same  hand-writing  that 
all  their  former  bills  had  been,  and  frau- 
dulently said  his  master  was  in  want  of 
cash,  and  desired  he  would  accept  a  bill 
of  exchange,  which  C.  immediately  drew, 
signed  with  his  own  name,  payable  to 
Bagnall  and  Hand,  or  order,  and  gave  a 
receipt  on  the  bill  of  parcels.  1^  de- 
fendant accepted  the  bill,  and  C  after- 
wards carried  it  awaj.  The  bill  was 
brought  to  the  defendant  by  Spencer,  who 
had  It  in  payment  for  goods.  'The  names 
of  Bagnall  and  Hand  were  indorsed  on 
the  biU,  and  defendant  paid  it;  but  that 
indorsement  was  a  forgery.  It  was  the 
bankrupt's  practice  to  deliver  in  their 
bills  at  Christmas;  but  at  Christmas,  after 
this  transaction,  no  bill  was  delivered  to 
defendant  No  evidence  appeared  in 
whose  hand-writing  the  indorsement  was, 
but  it  did  not  appear  to  be  like  the  bank- 
n^ts'  or  Comberstairs.  Lord  Mansfield 
sa»d,  <*  Each  pkrty  is  innocent:  the  ques- 
tion is,  on  whom  the  loss  must  fall?  it 
should  be  on  him  who  is  most  in  fault. 
'It  is  admitted  that  Combcrstall  used  to 
receive  money,  but  not  draw  bills.  Here 
is  a  bill  that  does  not  trust  Combcrstall 
at  all,  for  it  is  to  pay  to  the  order  of  the 
bankrupts;  in  this  cane,  if  he  had  been 
used  to  draw  bills,  that  would  not  vary 
the  case,  because  it  ik  not  pretended  that 
the  indorsement  was  by  Comberstall; 
then  he  that  takes  a  forged  bill  must 
abide  by  the  consequence;  for  the  man 
whose  name  is  forged  knows  nothing  of 
it.  If  a  bill  payable  to  bearer  be  lost, 
and  found  by  another  person  in  tlie  street, 
who  carries  it  to  a  banker  who  drew  it, 
and  he  pays,  it  is  a  cood  payment,  for  it  is 
the  owner's  fault  that  he  lost  it.  In  this 
case,  the  name  of  Bagnall  and  Hand  is 
forged}  it  could  not  be  paM  without  their 
hand,  and  the  defendant  has  been  negligent 
in  inquiries  whether  it  'ivas  their  hand  or 
not  The  ground  which  defendant  relies 
on  is,  that  the  bill  was  not  delivered  at 
Christmas,  as  usual,  but  that  is  of  no  weight, 
because  it  had  been  delivered  before  in 
October."-^ Verdict  for  plaintiff.  MSS.  of 
Mr.  Serjt.  Bond,  in  Sel.  Ca.  248. 

*  Lane  v.  Cotton,  1  Salk.  17.  Whitfield 
V.  Lord  Le  Despencer,  Cowp.  754 — 
Ldine  V.  Cotton,  1.  Salk.  17.  Case  against 
the  post-master  general  to  recover  some 
exehequer  bills  taken  out  of  a  letter  de- 
livered  at    the    post-office,   in  London, 


TurtORt  Gould,  and  Powjs,  Jnstiees, 
(Holt,  C.  J.  diss.)  hekl  that  the  actioa 
would  not  lie.  See  also  Whitfield  9.  Lord 
Le  Despencer,  Cowp.  754,  in  which  it 
was  held,  that  case  does  not  lie  against 
the  post-master  genera],  for  a  bank  note 
stolen  by  one  of  the  sorters  o«t  of  a  let- 
ter delivered  into  the  post-office;  and 
Lord  Mansfield  said,  "  As  to  an  actioa 
on  the  case  lying  against  the  party  reallj 
offending,  there  can  be  no  doubt  of  it; 
for  whoever  does  an  act  by  which  another 
person  receives  an  injury,  is  liable  in  an 
action  for  the  injury  sustained.  If  the 
man  who  receives  a  penny  to  carry  the 
letters  to  the  post-office ,.lose8  any  of  them, 
he  is  answerable,  so  is  the  sorfer  in  the 
business  of  his  department  So  is  the 
post-master  for  any  default  of  his  own. 
Here,  no  personal  neglect  is  imputed  to 
the  defendants,  nor  b  the  action  broa«^t 
on  that  ^ound;  bat  for  a  ecnatruethe 
negligence  only  by  the  act  of  their  ser- 
vants. In  order  to  succeed  therefore  it 
must  be  shown,  that  it  is  a  loss  to  be  sup- 
ported  by  the  post-master,  which  it  cer' 
tainly  is  not  As  to  the  argument  that 
has  been  drawn  from  the  salary  which  the 
defendants  enjoy,  in  a  matter  of  revenue 
and  police,  under  the  authority  of  an  act 
of  parliament,  the  salary  annexed  to  tbe 
office,  is  for  no  other  consideration  than 
the  trouble  of  executing  it  The  c:asb  of 
the  post-master,  therefore,  is  in  no  circcin- 
stance  whatever,  similar  to  that  of  a 
common  carrier ;  but  he  is  like  all  other 
public  officers,  such  as  the  lord's  com* 
missioncrs  of  the  treasury,  the  commis- 
sioners of  the  customs  and  excise,  the 
auditors  of  the  exchequer,  &c.  who  were 
never  thought  liable  for  any  nep^ig^'Dce 
or  misconduct  of  the  inferior  officers  in 
their  several  dcpnrtments. 

Thus,  then,  the  question  stood  in  the 
year  1619.  In  that  year  a  solemn  judge- 
ment was  given,  that  an  actidn  on  the 
case  would  not  lie  against  the  post-master- 
general,  for  a  loss  in  the  office  by  the  neg- 
iigence  or  fault  of  his  servant  The 
nation  understood  it  to  be  a  judgment ; 
and  therefore  it  makes  no  difference,  if 
what  has  been  thrown  out  were  true,  and 
the  writ  of  error  was  stopped  »n  the  way 
that  has  been  mentioned.  For  tbe  bar 
have  taken  notice  of  it  as  a  judgment; 
the  parliament  and  the  people  have  taken 
notice  of  it;  every  man  who  has  s^rt  a 
letter  since  has  taken  notice  of  it ;  many 
acts  of  parliament  for  the  regulation  and 
improvement  of  the  post-office,  and  other 
purposes  relntive  to  it,  havj»  passed  since, 
which  by  their  silence  have  recognlxed  it 
The  mail  has  been  robbed  a  hundred  times 
since,  and  no  action  whatever  has  been 
brought  What  have  merchantB  done 
since,  and  continue  to 'do  at  this  day,  ^  ' 
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but  a  deputy  post-master  may  be  sued  for  neglect  in  not  delivering  VI.  Of  the 
lettefsinduetime.'  to«ofbai. 

Hence  it  is  obvicms  that  the  holder  of  a  bill,  narticnlarl  j  when  trans- 
ferrable  by  mere  delivery,  should,  in  case  ofloss,  immediately  give 
notice  thereof  to  the  acceptor,  and  all  the  antecedent  parties:^  and 
when  the  bill  i»  transferr^ble  by  mere  delivery,  should  also  give  public 
notice  of  the  loss,  in  order  to  prevent  any  person  from  taking  it ;"  and  [  151  ] 
which  indeed  will  not  be  available  unless  it  be  brought  home  to  the 
knowledge  of  the  party  taking  it "  It  is  incumbent  also  on  the  |firty 
who  has  thus  lost  the  bill,  even  though  it  has  been  destroyed,  to  make 
application  at  tlie  time  it  is  due,  for  payment,  and  to  give  notice  to  all 
^he  parties  of  the  refusal  of  the  drawee  to  pay  the  same,  for  otherwise 
he  will  lose  his  remedy  against  the  drawer  and  indorsers.*"  - 

It  is  said  by  Marius,!*,  that  the  holder  of  a  bill  which  has  been  lost, 
should,  in  the  presence  of  a  notary  and  two  witnesses,  acquaint  the  ac- 
ceptor with  the  loss,  and  signinr  to  him  that  at  his  peril  he  pay  it  to 
Done  but  himseU  or  his  order ;  and  the  same  writer  says,  that  no  person 
should  refuse  to  pay  a  bill  whicli  he  has  accepted,  to  the  loser,  on  the 
ground  of  its  having  been  lost,  if  he  have  sufficient  security  and  indem- 
nification offered  to  him  ;  and  that  if  he  do,  he  will  be  liable  to  mak^ 
good  all  loss,  re-exchange,  and  charges.  <i 

We  have  already  seen,  that  the  fraudulent  misapplication  by  agents 
of  bills  and  notes  entrusted  to  their  care,  is  punishable  by  a  recent 
statute.'  Other  statutes  have  provided,  that  to  steal  or  take  by  robbery 
any  bills,  bank  notes,  or  promissory  notes,  shall  be  felony. ■ 

In  France,  as  long  ago  as  the  beginning  of  the  last  centuxy,  the 
drawer  of  a  bill  was  compellable  to  give  the  holder  of  it  another  of  the 
same  tenor,  in  case  he  lost  the  original  bill;  but  in  this  country  no  such 
general  rule  prevails  in  the  case  of  inland  bills.  There  is,  iiowever,  a 
pro\i3o  in  the  staU  9  &  10  W.  5.  c.  17.  s.  S,  by  which  it  is  enacted,  * 
*'That  in  case  any  .st'Ch  inland  bill  shall  happen  to  be  lost  or  miscarried 
^within  the  time  before  limited  for  the  payment  of  the  samc^\\i^n  the 
"  drawer  of  the  said  bill  is  and  shall  be  obliged  to  give  another  bill  of 
"the  same  tenor  with  that  first  given ^  tlie  person  to  whom  they  are 
^'  delivered,  giving  security,  if  demanded,  to  the  drawer,  to  indemnify 
^  him  against  all  persons  whatsoever,  in  case  the  said  bills  so  alleged  to 
^  be  lost  or  miscarried  shall  be  found  again. ''^    It  should  seem,  that 


cavtioD  dnd  necnrHy  against  a  loss?  They 
cJt  their  bilK  and  notes  into  two  or  three 
partu,  and  send  them  at  different  Umea  : 
o-M,  by  this  day's  pout,  tlie  other  by  the 
next  This  shows  the  sense  of  mankind 
''*  to  their  remedy.  If  there  could  have 
^""i«  any  doubt  therefore  before  the  de- 
termination of  Lane  v.  Cotton,  the  solemn 
jtKi^ment  in  that  case  having  stood  un- 
<*0ftiroTertcd  ever  since,  puts  tlie  matter 
b«'jond  dispute.  Therefore,  we  are  ail 
clearly  of  opinion  the  action  wiil  not  lie. 
Per  cur.      Judgment    for  the  defendant 

^  Rowning  v.  Goodchild,  8  Wils.  443. 
2  Bh.  Rep.  906.    6  Burr.  2711. 

>  Poth.  pi.  182. 
«  Beawe»,  pi.  IW. 


■  Sir  John  Liawson  v.  Weston,  4  Esp. 
Rep.  56.    Ante,  26,  88. 

^  Thackray  v.  Blackett,  8  Campb.  164. 

P  Page  77. 

•»  Mar.  10.  Beawes,  pi,  182. 185.  Ter- 
ceie  V.  Geray,  Finch's  Hep.  301.  Yin. 
Ab.  tit.  Bills,  R. 

*  Ante,  114. 

•  See  Stat.  2  Geo.  2.  c.  25.  s.  8.  9  Geo.  2. 
c.  18  ;  and  see  the  cases  and  precedents 
relative  to  this  offence,  8  Chitty's  Crim. 
Law,  928,  929.  967  to  970.  8  M.  &  8. 
589.    2  Leach,  1103. 

'  It  is  not  unusual  to  declare  specially 
in  assumpsit,  for  not  giving  a  fresh  bill ; 
ted  quare  as  to  the  remedy  at  law, 
post 
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vr.  Of  thefrom.  the  word  <^  aucht**  the  statute  does  not  extend  to  all  bilk  of  es- 
^**®^^*^  change,  but  only  to  the  particular  bills  therein  mentioned;  namely,  such 
^'  as  ye  expressed  to  be  for  value  received,  and  payable  after  date ;"  but 

it  has  been  observed,  that  the  equity  of  the  statute  would  comprehend 
indorsements  also,  and  that  the  S  &  4  Ann.  c.  9.  which  gives  the  like 
remedies  upon  notes,  as  were  then  in  use  on  inland  bills,  would  extend 
the  statute  of  William  to  notes.  > 

It  is  perfectly  clear,  that  in  case  of  the  loss  of  a  lull,  &c.  whether 
bef(^  or  after  it  was  due,  or  when  it  is  payable  on  demand,  and  might 
by  possibility  be  in  the  hands  of  a  bona  fide  holder,  a  Court  of  Equity 

«  has  jurisdiction  to  enforce  pajrment  of  the  amount  upon  a  sufficient 
indemnity  being  given,  but  not  if  it  were  not  nc^tiabie  ;y  and  if  Fuch 

'  indemnity  has  been  tendered,  the  defendant  will  in  general  have  to  pay 
the  costs  m  equity.  In  a  late  case«  proof  was  allowed  under  a  commis- 
sion of  bankrupt  in  respect  of  a  bill  alle^d  to  be  lost ;  but  the  most 
extensive*indemnity  was  required  to  be  given,  and  to  be  settled  by  the 
commissioners,  though  tlie  loss  took  place  after  the  bill  had  been 
protested.* 

When  the  defendant  himself  wrongfully  withholds  the  bill  or  note,  it 
is  olear  he  may  be  sued  at  law.^ 

« 

But  in  general  no  actum  at  law  can  be  supported  against  a  party  to  a 
bill  of  exchaiffie,  note,  or  check,  indorsed  m  blank,  so  as  to  be  trans- 
ferrable  to  a  oona  fide  holder,  and  lost  before  or  on  the  day  it  is  due^ 
although' a  bond  of  indemnity  has  been  tendered  to  the  defendant  i^  and 


^  8ed  qtusre  see  WalniBley  v  Child,  1 
Ves.  sen.  346,  7.  Leftly  v.  Mills,  4  T.  R. 
170.  2  Ciimpb.  215. 

«  BayL  62.  PoweU  v.  Monnier,  1  Atk. 
613.  Kjd,  152.  Walmsley  o.  Child,  1  Ves. 
sen.  346,  7,  where  these  acts  are  ob- 
served upon.    2  Campb.  215,  in  notes. 

y  Walmsley  v.  Child,  1  Ves.  sen.  838. 
344.  Toulmin  o.  Price,  5  Ves.  238.  Ter- 
cese  0.  Gcray,  Finch's  Rep.  301.  Vm. 
Ab.  tit.  Bills,  R.  £z  parte  Greenway, 
6  Ves.  812.  MoQsop  o.  Eadon,  16  Ves. 
430.  As  to  the  mode  of  proceeding  in 
equity,  1  Ves.  341.  5  Ves.  338.  9  Ves. 
812. 

»  Ex  parte  Greenway,  6  Ves.  812. 

•  Smith. 0.  M'Clure,  6  East,  477.  Pier- 
son  o.  Hutchinson,  2  Cami^).  212.  Infra, 
next  note.    6  Esp.  126.  S.  C 

*»  Pierson  v.  Hutchinson,  2  Gampb.  211, 
6  Esp.  Rep.  126.  S.  C.  Powell  v.  Roach. 
6  Esp.  Rep.  76.  Bayl.  169.  Seiw.  Ni. 
Fri.  4th  edit.  328. 

Pierson  v.  Hutchinson,  2  Campb.  211. 
6  Esp.  Rep.  126.  S.  C.  This  was  an  ac- 
tion by  tile  indorsee  against  the  acceptor 
of  a  biU  of  exchange.  IThe  Attorney- 
General,  in  opening  the  plaintiff's  case, 
stated  that  he  should  not  be  able  to  pro- 
duce the  bill,  as  it  had  been  lost;  but  he 
should  prove,  that  before  the  action  was 
brought,  the  defendant  had  been  regu- 
larly cidled  upon*  for  payment,  and  had 
been  offered  an  unexceptionable  indem- 
nity.    According  to  the  usage  of  mer- 


chants, he  was  thereupon  bound  to  ho- 
nour Us  acceptance  in  the  same  manner 
as  if  the  bUl  had  still  remained  in  the 
plaintiff's  hands,  and  had  been  actuaJIy 
presented  to  him  in  the  usual  fonn.  It 
is  laid  down  by  Marine,  (p.  19.  foL  ed.) 
that  when  an  accepted  bill  is  lost,  the 
party  to  whom  it  is  payable  should  notify 
this  to  the  acceptor;  "  and  when  the  bill 
<*  falls  due,  and  the  time  is  come  for  him 
"to  go  for  Uie  money,  the  party  which 
**  had  accepted  the  bill  is  not  freed  from 
"  present  payment  of  the  money,  because 
*'  the  bai  is  lost;  for  though  the  accepted 
'*  bill  be  lost,  yet  he  that  accepted  it  b 
"  not:  Neither  must  the  acceptor  think 
"  this  to  be  a  sufficient  answer  for  him  to 
♦«  say,  show  me  my  accepted  bill  and  Iwilt 
«  pay  you,  and  such  like  flams,  merely  to 
•*  make  use  of  the  money  a  little  longer 
*'  time.  He  may,  in  case  of  obstinacy,  be 
"  sued  at  law  for  the  money,  without  the 
«*  accepted  bill,  and  be  forced  to  the  pay- 
"  ment  thereof  with  costs  and  damages; 
"  and  therefore  merely  by  reason  of  the 
«  loss  of  the  accepted  bill,  he  can  have  no 
"just  cause  or  plea. to  detain  the  money 
"  beyond  the  just  lime  from  the  right  party 
"  who  should  receive  the  same.'*  Marius 
then  goes  on  to  say,  that  for  this  purpose 
tlie  party  ehtiUed  to  payment,  has  only  to 
rive  bond  or  other  reasonable  writing  to 
%e  content  and  good  liking  of  the  party 
that  did  accept  Sie  blU,  and  sueh  as  m 
reason  be  cannot  refuse*  engaging  to  »^^ 
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if  the  bill  be  transferrablc  bj  delivery,  it  shoultl  seem,  that  even  if  »*^;^j^^ 
were  lost  after  it  became  due,  and  after  action  brought,  the  same  ruk-  ^*  "» 
prevails^  nor  is  the  defendant  liable  to  be  sued  on  the  consideration  of  r  '154  ^ 
the  bill;*'  and  even  an  express  promise,  without  any  new  consideration, 


him  faannlen  from  the  accepted  bifl  which 
is  lost,  and  to  discharge  him  from  the  tarn 
therein  mentioBed,  against  the  drawer  and 
ill  otiiers  in  due  form.    Therefore,  if  it 
sfaoald  appear  in  the  present  cas^  that  the 
iodemnitf  offered  was  such  as  in  reason 
the  defendant  could  not  refuse,  the  produc- 
tioo  of  the  bill  would  be  dispensed  with, 
and  the  acceptance  being  proved  by  secon- 
dary evidence,  the  plaintiff  would  be  enti- 
tled to  a  verdict     Lord  Ellenborough.    If 
liw  bill  were  proved  to  be  destroyed,  I 
eboold  feel  no  difficulty  in  receiving  evi- 
IfDce  of  its  contents,  and  directing  the 
rcTtofind  for  the  plaintiff.    Even  on  a 
tiai  for  forgery,  the  destruction  of  the  in- 
Mrament  charged  by  the  indictment  to  be 
fofjged,  n  no  bar  to  the  proceedings.     I  re- 
member a  case  before  Mr.  Justice  Buller, 
wbere  the  prisoner  had  destroyed  a  bank 
&ote  be  was  accused  of  haymg  forged,  by 
swallowing  it    He  was  acquitted  on  the 
merits:  but  the  learned  Judge  who  pre- 
Kfied  held,  that  he  might  have  been  con- 
neted  without  the  production  of  the  bank 
Bcte,  and  this  doctrine  was  approved  of  by 
tii£  whole  profession.   Here,  however,  the 
iastrament  is  not  destroyed.    It  is  lost  after 
beiog  indorsed  by  the  payee.    It  may  now 
^<  in  the  hands  of  a  bona  fide  indorsee  for 
^alue,  who  might  maintain  an  action  upon 
H  against  the  defendant    This  brings  it  to 
tfee  indemnity.     But  wjiether  an  indemnity 
be  nifficient  or  insufficient,  is  a  question  of 
vhif  b  a  court  of  law  cannot  judge.    There 
mdieta  to  be  sure,  that  upon  me  offer  of 
10  p-demnity  the  indorsee  of  a  lost  bill  may 
refcTcr  at  law;  but  these  are  so  contrary  to 
Ac  priaciptes  on  which  our  judicial  system 
r^ti,  that  I  canoot  venture  to  proceed 
Bpcn  them.    Since  the  plaintiff  can  nei- 
ther produce  the  bill,  ifor  prove  that  it  is 
I'estrqred,  be  must  resort  to  a  court  of 
«qaty  for  reUef.     The  Attorney-General 
aid,  they  couM  show  that  the  bUl  had 
^ftu  discounted  for  the  defendant's  accom- 
Qodation,  and  that  the  money  had  come 
Qto  his  hands;  but  Lord  Ellenborough  ob- 
ffrred,  that  would  not  alter  the  case;  for 
c  the  plaintiff  were  allowed  to  recover  on 
^  money  counts,  the  defendant  might  stiU 
^  compelled  to  pay  the  same  sum  a  second 
tnrie  as  a  Inmafide  holder  of  the  bill.  Pla'm- 
tiff  nonsuited. 

Mayor  and  others  v.  Johnson  and  ano- 
«»er,  3  Can^>b.  824.  A  traveller  received 
i  cooatry  bank  note  payable  to  bearer ^  in 
a  provincial  town,  which  he  cut  in  two, 
>jd  Bent  the  halves  on  different  days  by 
we  post,  addressed  to  his  employers  in 
*^oodon,  one  of  these  was  stolen  from  the 
"ail  cpacb,  and  they  received  the  other. 
">  wai  held,  that  toider  these  circiim* 


stances  they  could  not  maintain  an  action 
against  l^e  makers  of  the  note,  on  pro- 
ducing  tiiat  half  of  it  which  reached  them 
safely.  Lord  Ellenborough  said,  I  am  of 
opinion,  that  this  action  cannot  be  main- 
tained. It  is  usual  and  proper  to  pay  upon 
an  indemnity,  but  payment  can  be  enforced 
at  Mkw,  only  by  the  production  of  an  entire 
note,  or  by  proof  that  the  mstrument,  or 
Uie  patt  of  it  which  is  wanting,  has  been 
actually  destroyed;  the  half^of  this  note, 
taken  from  the  I^eds  mails,  may  have  im- 
mediately got  into  the  hands  of  a  bona  fide 
holder  for  value,  and  he  would  have  as 
good  a  right  of  suit  upon  that,  as  the  plain- 
tiffs upon  the  other  half  vHiich  reached 
them;  but  the  maker  of  «  promissory  note 
cannot  be  liable  in  •respect  of  it  to  two 
parties  at  the  same  tune.  Plamtifisnon- 
suited. 

N.  B.  Thifl  case  is  distinguishable  from 
that  of  Mossop  o.  Eadon,  16  Yes,  480, 
post,  156,  because,  in  that  case,  the  notes 
were  not  payable  to  order  or  negotiable, 
whereas,'  in  the  above  case,  they  were 
payable  to  bearer. 

'  Poole  tf.  Smith,  Holt's  C.  N.  P.  144. 
In  an  action  by  the  indorsee  of  a  bill  of  ex- 
change, against  the  acceptor;  it  appeared, 
that  adfter  action  brought,  and  notice  of 
trial,  Ae  bill,  which  was  indorsed  in  blank, 
had  been  lost,  and  it  was  held,  that  although 
the  bill  had  been  drawn  more  than  six  years, 
the  plaintiff  was  not  entitled  to  recover, 
without  producing  it  at  the  trial;  and  per 
Gibbs,  C.  J.  upon  the  ground  of  non-pro- 
duction of  the  bill,  I  think  I  am  called 
upon  to  nonsuit  the  plaintiff;  the  rule  is  an 
extremely  salutary  one,  and  ought  not  to 
be  relaxed.  See  also  Powell  o.  Roach 
and  others,  6  Esp.  Rep  76.  a  P. 

But  in  Brown  and  others  t^.  Mesaiter, 
3  M.  &  S.  281,  after  judgment  by  default, 
the  court  referred  it  to  the  Master  to  see 
what  was  due  for  principal  and  interest 
upon  a  bill  of  exchange,  upon  the  produc- 
tion of  a  copy  of  the  bill  verified  by  affida- 
vit of  the  plaintiff's  attorney,  the  original 
having  been  stolen  out  of  his  pocket,  and 
no  tidmgs  of  it  gained. 

^  Bevan  v.  Hill,  2  Campb.  881.  A  check 

Siven  for  stock  sold,'  was  lost  by  the  ven- 
or  in  gbing  home  from  the  stock  exchange; 
the^  purchaser  was  immediately  informed  of 
this  fact,  but  refused  to  pay  without  an  in* 
demnity;  four  months  after,  the  bankers, 
on  whom  the  check  was  drawn,  stopped 
payment,  with  sufficient  money  to  answer- 
it  of  the  drawer's  in  their  hands ;  held, 
that  imder  these  circumstances,  an  action 
would  not  lie  for  the  price  of  the  stock. 
Lord  Ellenborough  said,  it  is  certainly  poe- 
fible»  that  tlus  check  may  get  into  the 
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J^  ^^^^^^^^^  ^  epforced  at  law;*^  though  if  there  be  a  new  consideration  for 
^90  iM,^^  promise,  as  the  execating  of  a  bond  of  indemnity  to  the  defendant, 
r    i^^   J  he  may  be  sued  thereon.' 

If,  however,  it  can  be  proved  that  the  bill  has  been  dtstrm/fidj  the 
party  who  was  the  holder  may  recover  at  law;>  so  if  the  bill  was  not 
negotiable,^  or  has  not  been  indorsed,  or  if  it  was  only  sptdaUy  indor* 


hands  of  t  person  who  might  maintain  atf 
action  upon  it  The  very  day  it  was  loat, 
it  might  have  been  passed  for  value  to  a 
bona  fide  holder  without  notice  :  I  there-> 
fore  think  the  defendant  was  entitled  to  an 
indemnity;  he  could  not,  without  this, 
have  safely  withdrawn  the  money  from 
Walpole  and  Co.  before  their  bankruptcy  ; 
he  then  ceased  to  be  liable  upon  the 
check,  but  the  money  was  gone  ;  beatdes, 
the  bankruptcy  of  Walpole  and  Co.  may 
not  be  sustainable*  and  the  defendant  is 
not  to  be  exposed  to  the  risk  of  the  com- 
mission being  supeneded.  Plaintiff  non- 
suited. 

Dangerfield  v,  Wilby,  4  Esp.  Rep.  ISO. 
Where  a  promissory  note  .has  been  given 
for  money  due  by  the  defendant  to  the 
plaintiff,  who  declares  on  it,  together  with 
the  money  counts,  be  must  prove  the  note 
loet  or  destroyed  before  h^  can  have  re- 
course to  the  money  counts,  if  it  appears 
that  the  money  so  claimed  was  that  for 
which  the  note  was  given.  Lord  Ellen- 
borough  said,  he  was  of  opinion  the  plain- 
tiff was  not  entitled  to  go  into  the  con- 
sideration of  the  note,  for,  as  the  note  for 
any  thing  that  appeared  in  evidence  was 
in  existence,  it  might  be  still  in  circula- 
tion, and  the  defendant  be  liable  to  be 
called  upon  to  pay  it,  so  that  he  might  be 
subjected  twice  to  the  payment  of  the 
same  demand  ;  it  was  therefore  incumbent 
on  him  to  show  it  to  be  lost,  so  that  the 
defendant  should  not  be  again  subjected  to 
the  payment  of  it(  1 99)  As  to  any  demand 
therefore,  on  account  of  the  note,  he 
thought  the  plaintiff  not  entitled  to  reco- 
ver. The  plaintiff  was  nonsuited  ;  and  see 
Pierson  o.  Hutchinson,  ante,  152,  n. 

•  Davis  9.  Dodd,  4  Taunt  602.  The 
plaintiff  declared  upon  a  bill  of  exchange 
for  961.  9s.  drawn  by  Allen,  to  his  own 
order,  and  accepted  by  the  defendant,  and 
indorsed  by  Allen  to  the  plaintiff.  There 
were  also  the  usual  money  counts.  Upon 
the  trial,  at  Msidstone,  Summer  Assizes, 
1812,  before  Lord  Ellenborough,  C.  J.  it  was 
proved  that  the  witness  had  lost  the  bill  out 
of  his  pocket,  whereupon,  when  the  bill  be- 
came due,  he  applied  to  the  defendant,  sta- 
ting the  circumstance,  and  requesting  him  to 


pay  the  bill,  which,  nntil  the  time  of  action, 
had  never  been  presented  for  payment  by 
any  other  person ;  and  defendant  repeatedly 
and  expressly  promised  to  pay  it.    Lord 
Ellenborough  was  of  opinion,  that  as  the 
plaintiff  had  not  presented  the  bill  for  pay- 
ment to  the  defendant,  and  as  the  bUl  was 
not  produced  at  the  trial,  the  plaintiff  could 
not  recover  in  this  action,  and  directed 
a  nonsuit    Best,  Serjeant,  now  moved  to 
set  aside  the  nonsuit,  and  have  a  new  trial; 
he  contended  th^t  the  express  promise  to 
pay  the  bill  was  upheld  by  the  considera- 
tion of  the  moral  obligation  to  which  the 
defendant  was  subject  to  pay  the  sum  due 
on  his  acceptance.    The  court  denied  that 
there  was  any  moral  obligation  on  the  de- 
fendant to  pay  this  sum  to  ue  plaintiff,  who, 
by  his  negligence,  had  exposed  the  defen- 
dant to  the  danger  of  being  compeUed  to 
pay  the  bid  when  produced  in  the  hands  of 
andther  bcdder.    It  was  quite  dear  that  the 
plaintiff  could  not  recover  in  this  action,  if 
he  could  recover  at  all  upon  this  promise, 
which  they  much  doubted,  it  most  be  in  an 
action  upon  the  special  undertakmg  ;  the 
party  might  have  proceeded  to  enforce  the 
giving  of  a  new  bill  under  the  statute,  and 
that  seemed  to  be  his  only  course.     The 
promise  contained  in  the  bill  is  the  equiva- 
lent given  for  the  consideration  paid  for 
the  bill,  and  no  new  consideration  had  been 
subsequently  paid  to  sustain  this  new  pro- 
mise, which  was  therefore  nudum  paeifun, 
and  could  not  be  enforced.    Rule  refived. 
f  Williams  v.  Clements,  1  Taunt  528. 
Special  assumpsit,  alleging  that  the  defen- 
dant was  indebted  on  a  UIl  of  exchange, 
and  the  plaintiff  havmg  lost  the  same,  had, 
at  the  request  of  the  defendant,  given  him 
a  bond  acknowledging  payment  and  condi- 
tioned to  indemnify  him  against  the  bill,  in 
consideration  whereof,  defendant  undertook 
to  pay  the  money  on  request    On  motion 
in  arrest  of  judgment  it  was  held,  that  such 
count,  stating  such  new  consideration  of 
executing  the  bond,  was  sufficient 

S  Pierson  v,  Hutchinson,  2  Can|>b.  212. 
6  Esp  Rep.  126.  S.  C.  Ante,  162,  n.  Bayl. 
169. 

^  Mossop  0.  Eadon,  16  Yes.  430^  post» 
156. 


(199)  The  same  point  was  ruled  in  the  same  manner  hi  Holmes  ▼.  De  tJamp^  1  John. 
Bep.  84.  Jk^el  v.  Felton,  9  John.  Rep.  149.  Cummmg  r.  JSfodUcy,  8  John.  B^.  Vtt. 
Pmtwrd  V.  Tadangtoni  10  John.  Bep.  104. 


-eottdatjr  evidence  of  tl;^ 


t  mar  prott*^  by  xctioii  un  melt  Uti(  aud  i 
ciiutunU  ni«>-  1»  ailtnittcd''  {3bU) 


,^1..   .j,-.n[    156   ] 


>  for 

uri-  .,f  tliusc 

.    uie  t"a  ileci. 

.1,  ;iiiil  Uc  diij  ULii  h,iuiv.  ttif'  rp«ulL   Bat 

[«l  \tf  what  BUihttrity  uiurtn  of  Ikw  una- 

■  tiinBilj."" 

rade  of  MniBu)i  v.  ICiulun,''  tvhRTC  a  bill  wu  &lcil  in  equitr 
.>r  a  iiromiitwry  notr  whii'li  ha<l  bircg  cut  in  two  parla,  one 

,  jiii-ifici^i)  .uk!  til?'  iittiiT  alli't;i->l  i.>  lip  lost,  and  oDerin^  an 

-:  thi!  first,  that  unijr 

I't  |iayable  to  urrier, 

:  ind  i(  ticiii^  ur^d 

li-'itniypd  bj*  the  courts 

I  '.  SCwnitb  2U.h>noi<-.     daliodarwmeai  wwpnxdl,  wHliluiplwi- 
1,  i«V-a  430.  -Wl.  piwt.      tifftwi]  'H-snlkl. 

&i".-  Nr  Fri  -liUrili.         »W.|ni.|c.yrC!iiIi!.lVeiMn.!H.ftc. 

'  llui   V    Kxaa.   IS  Mod.   SW     Holt, 

'■'"-      tlBL  8.    a     thben  ti.  n.iriot.  I   8li0«. 


IliS. 


r.  OVi.1   MI2. 


MHyuf  D.  Johnann,  3  Cwiipti.  StS. 


.  II  lout  Dt  (IritnTywI.  tniJ  II  Jkt  doI  ip- 
.1  IihI  linr.n  ne^ailntpd,  th^  pHyrr  was 
■  irfn/i.  lU  John.  Jltp.  104.      Bui  ■  rp- 

.  ..„fou,  7  M»M.  Bep,  «S.  M'l  XKto". 

J  .1  tilll  of  rKrhuirr,  ludomH  lo  tlic 

ii,«i  bUI  bnoE  <»>c<!  >-i<ub[l»h»<t,  tbc 

Milker  rl  id.  ».  J.ie&Mm.  8  Tciia' 

I  'innt',  P'ti^m/yr.  iifn/vn,  ItitllU 

-lilil  jpir*  hlin  »  Wn  of  clcUsnge  not 
'  '  '  a  fivaUT  iniKuat  thiD  the  yrlDD  n( 

Ml .-.toeio  nitiwj    .Dr&Bilaut  Itufontd  the 

11  buioic  It  xj.  puiil;  II  WM  bald  dot  pUtuUB  cooia 
if  tl«f00ib,  nron  tin  lavibill.  CAonpion*.  Zbry, 
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yi.  Of  the  of  law  asBuming  a  jorisdiction  in  such  casea^  tiie  Master  nf  the  Rolls 
toMofbilKgj^y^  "  It  is  very  clear  that  an  action  would  have  laid  upon  the  note 
had  the  loss  been  proved.  The  single  question  is,  whether  the  indem- 
nity you  offer  is  not  a  j!:roun,d  for  coming  here  ?  The  court  of  law  could 
not  take  notice  of  it  and  give  a  conditional  judgment  but  equity  givea 
that  relief  at  the  same  time  that  it  orders  payment  of  the  money.  The 
other  half  of  the  note  may  be  in  your  possession ;  therefore  it  is  fit  that 
you  should  indemnify  them  against  tne  possibility,  that  the  two  jiarta 
may  be  brought  together  and  passed  into  anotii^  nand."  Upon  a  fur- 
ther hearing  the  counsel  for  the  plaintiff*  insisted,  that  the  mere  loss  of 
the  instrument  gives  the  court  of  equity  jurisdiction,  and  that  it  does 
not  depend  on  the  right  to  require  an  indemnity,  observing  that  there 
was  no  distinction  whether  a  note  was  ne^tiable  or  not.  But  the  Mas- 
ter of  the  Rolls  said,  ^*This  argument  is  in  direct  contradiction  to  that 
of  Lord  Hardwicke,  who,  in  the  case  of  Walmsley  o.  Child,  aMunes 
that  this  court  has  no  jurisdiction,  except  for  the  purpose  of  ordering 
an  indemnity  where  indemnity  is  necessary.  I  am  unwilling  to  tarn 
the  plaintiff*  round,  thinking  the  merits  are  with  him  $  but  at  the  same 
time  I  am  afraid  of  breaking  in  upon  the  rules  established  as  to  the  ju- 
risdiction of  the  courts,  that  where  a  party  can  recover  at  law^  he  ought 
not  to  come  into  equity."  (1) 

When  a  bill,  8ic.  has  been  lost  before  U  was  due^  unless  Ihe  party 
inroceed  under  the  statute  9  &  10  W.  3.  c.  17.  s.  3,  it  may  be  proper 
that  he  should  be  confined  to  a  Court  of  Equity  for  relief :  for  as  a 
tnuisfer  before  a  bill  is  due,  though  made  by  a  person  not  entitled  there- 
f  157  ]^^f  ™&7  P^^  A  ^^^^^  fi^^  holder  a  ri^t  of  action  thereon ;  it  is  but  just 
that  the  parties  called  upon  to  pay  should  be  previously  sufficiently  in- 
demnified, and  the  sufficiency  of*  an  indemnity  can  be  more  correctly 
ascertained  in  a  Court  of  Equity  than  at  Law  $'  but  where  a  bill  has 
been  lost  afttt  it  became, due,  and  that  fact  be  clearly  proved,  there 
seems  to  be  no  reason  why  the  party  who  lost  it  should  not  be  permitted 
ts  proceed  at  law,  and  indeed  without  offlerinjg  an  indemnity,  inasmuch 
as  the  law  itself  would  in  such  case  indemni^  all  the  parties  to  tfie  bill 
from  iftiy  liability  to  a  person  who  became  holder  of  it  after  it  was  due ; 
for,  as  we  have  already  seen,<i  a  person  taking  a  bill  by  transfer  after  it 
becomes  due,  holds  it  subject  to  all  the  objections  which  affected  it  in 
the  hands  of  the  party  who  first  became  wrongfully  possessed  of  it,  or 
who  tortiously  transferred  it,  consequently  he  could  not  sustain  an  ac- 
tion thereon  against  any  of  the  parties  to  the  bill ;  and  there  is  an  ad- 
ditional reason  why  this  should  apply  as  to  the  drawer  and  indorsers  of 
a  bill,  and  the  indorsers  of  a  note,  namely,  that  they  must  have  been 
discharged  from  liability  to  any  subsequent  holder,  by  the  want  of  no- 
tice from  such  holder  ot  the  default  in  payment  bjr  the  drawer.' 

p  Ex  parte  .6ree&waj»  6  Yes.  812.  Pier-        4  See  Tbioa  r.  Fnnci«,  1  Cempb.  19. 
son  o  Hutchinflon,  2  Campb.  212.    6  £q;>.     Ante,  188. 
Rep.  126.  S.  C.    Ante,  152,  n.  *  Poet,  «•  to  notice  of  non-payment. 


(1)  l%e  honafide  owner  of  a  bank  note  who  has  trannnitted  one  half  thereof  bj  the  mail, 
cannot »  on  the  loaa  of  that  half  demand  payment  from  the  bank  of  any  part  of  its  amount 
in  consequence  of  holding  the  retained  half  merely;  but  he  is  entiUed  to  demand  the 
whole  amount  of  said  note  on  satisfying  the  bank  of  the  tni^  of  the  facts,  or  establishing 
them  by  the  judgment  of  a  court  of  Equity,  and  giyina  in  either  case  a  satisfaetorr  in- 
demnity to  secure  the  bank  against  n  future  low  £oiD  me  H^P^Vsacs  d  tha  other  half. 
Bwtk  if  Viripigm  r.  Wards  i  Muni  199. 
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It  is  said,*  that  if  one  pari  of  a  foreign  bill  of  eicban^,  drawn  in*^!-  of  the 
BCtt,  be  lost  by  the  drawee,  or  be  by  bis  mistake  given  to  a  wrong  per-  ^**of  bilto, 
son,  or  if  by  any  other  means  the  bolder  cannot  have  a  return  ot  the 
bilU  either  accepted  or  not  accepted,  the  drawee  must  give  to  the 
holder  or  to  his  order  a  promissory  note  for  pa}inent  of  the  amount  of 
the  bill  on  the  day  it  becomes  due,  on  delivery  of  the  second  part  if  it 
arrive  in  time,  if  not,  apon  the  note,  and  if  the  acceptor  refuse  to  give 
the  note,  the  hoMer  must  immediately  protest  for  non-acceptance,  and 
when  due,  mnst  demand  the  money,  though  he  have  neitiier  note  nor 
bill,  and  jf  payment  be  refused,  a  protest  must  be  regularly  made  for 
non-payment.     In  all  cases  if  a  bill  of  exchange  be  lost,  and  a  new  bill 

cannot  be  had  of  the  drawer,  a  protest  may  be  made  on  a  cf^py/ 

ft 

Wha«  a  creditor  directs  his  debtor  to  remit  him,  by  post,  the  money 
due  to  him  by  a  bill  of  exchange,  cash,  note,  &c.  or  where  it  is  the 
usual  way  of^ paying  such  debt»  if  the  bill  be  lost  the  debtor  will  be 
discharged  ;"  out  wtiere  the  defendant,  in  discharge  of  a  debt  Mhich  he 
owed  to  the  plaintiff^  delivered  a  letter,  containing  the  bills  which  were 
lost,  to  a  bellman  in  the  street,  it  was  decided  that  he  was  not  dis-  ^ 
charged  from  liability  to  pay  the  debt,  because  it  was  incumbent  on  him 
to  have  delivered  the  letter  at  the  General  Fost-oiGcc,  or  at  least  at  a 
receiving-house  appointed  by  that  office.* 

« Bmw«r,  pL  168.    Mar.  121.    Bui  Ni.        «  Warwick  t>,  Noake?,  Peake,  67. 
Pri  271.  «  HawkiiM  «.  Rutt,  Peake,  186  ;  and  aee 

'  Dehers  p.  Harriot,  1  Show.  163|  poet       Parker  o.  Gordon,  7  East,  36i). 
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CHAPTER  v.* 

OF  PRESENTMENT  OF  A  BILL  FOR  ACCEPTANCE—AC- 
CEPTANCE~NON.\CCEPTANCE  CONDUCT  WHICH  THE 
HOLDER  SHOULD  THEREUPON  PUR8UB1  AND  OF  AC* 
CEPTANCE  SUPRA  PROTEST. 

On  delivery  of  a  bill  of  exchange  to  the  payee,  or  any  other  person 
who  becomes  holder  by  transfer^  it  is  in  some  cases  necessary,  and  in 
all  advisable,  to  present  it  for  acceptance.  On  such  presentment,  the 
drawee  either  complies  with  the  drawer's  recjuest  by  accepting  the  bll^ 
or  refuses  to  do  so  :  in  which  latter  case  it  is  in  general  incumbent  on 
the  holder  to  give  notice  to  tlie  various  other  persons  who  became  par- 
ties to  the  billantecedently  to  himself;  after  which  any  person  not  ori- 
ginally a  party,  may  accept  it  supra  protect  for  the  honour  of  the  drawer 
or  inaorsers  ;  and  in  some  cases  the  holder  may  protest  a  bill  for  better 
security.  In  treating  of  each  of  these  matters  in  their  natural  order,  it 
will  be  necessary  to  consider.  Firsts  when  a  presentment  for  accept- 
^  ance  is  necessary,  and  at  what  time,  and  in  what  manner  it  must  be 
made :  StcondUys  by  whom,  at  what  time«  and  in  what  manner,  an  ac- 
ceptance may  be  made,  and  the  obligation  it  imposes  on  the  acceptor : 
Thirdh/y  the  conduct  which  the  holder  must  pursue,  in  case  of  a  refusal 
to  accept :  Fourthly ^  the  protest  for  better  security,  and  Lastly^  of  ac- 
ceptances supra  protest. 

Sect.  1 When  a  bill  is  drawn  payable  within  a  specified  time  o^er  sighif  it  U 

OS  pre$eni' necessary^  in  order  to  fix  the  period  when  it  is  to  be  paiu,  to  present  it 
'"^'•^•f'to  the  drawee  for  acceptance;"  but  in  other  cases  it  is  not  incumbent 
and  ^iBt  ^^  ^^  holder  to  present  the  bill  before  it  is  due  ;**  and  in  Bristol,  it  is 
when  ne-said,  that  the  practice  is  not  to  present  for  acceptance  or  to  accept*' 
ceraaiy.  It  is,  however,  certainly  most  advisable  in  all  cases  to  endeavour  to  get 
[  1^9  3  the  bill  accepted,**  as  by  that  means  the  holder  obtains  the  additional 
security  of  the  drawee,  and  the  bill  consequently  becomes  more  ne- 


*  As  checks,  promissory  notes,  and 
bills,  when  payable  on  demand,  are  never 
presented  for  acceptance,  or  accepted, 
the  obseryations  in  this  chapter  in  regard 
to  presentment  for  acceptance,  will,  in 
general,  be  inapplicable  in  the«e  instiu 
ments. 

*  Per  Elyre,  C.  J.  in  Muilman  «. 
lyEguino,  2  Hen.  BU.  665.  but  if  a  bill  be 
on  an  insufTicient  stamp,  no  presentment 
•eems  necessary,  ante,  58. 

^  Per  Gibbs,  C.  S.  in  O'Keefe  v.  Dunn, 
1  Marsh.  616  671.  6  Taunt  305.  S.  O. 
and  ante;  125,  n.  Bayl.  100.  1  Selw. 
4th  ed.  310,  311.  Goodall  v.  Dolley,  1  T. 
R.  713.  Blesard  o.  Hirst,  Burr.  2670.— 
Per  Lord  EUenborough,  in  Orr  v.  Magen- 
nJs,  7  East,  362.  Ace  Mar.  46.  Com. 
Dig  tit.  Merchant,  F.  6.  gemb.  amtra. 

The  7th  section  of  the  8d  &  4th  Anne, 
c.  9.  enacts,  that  if  the  holder  do  not  take 
hia  du€  course  to  obtain  payment  by  en- 


deavouring to  get  the  bin  accepted  and 
paid,  and  make  his  protest  for  mmrtX' 
ceptanee  or  non>payment,  the  taking  the 
bill  shall  be  considered  a  payment;  but 
the  statute  does  not  appear  to  require  a 
presentment  for  acceptance,  when  it  would 
be  unnecessary  at  common  law. 

MoDoy,  b.  2.  c.  10.  &  16.  If  a  bill » 
drawn  upon  a  merchanf  in  London*  pay- 
able to  J.  S.  at  double  usance,  J.  8.  is 
not  bound,  in  strictness  of  law,  to  pro* 
cure  an  acceptance,  but  only  to  tender  the 
bill  when  the  money  is  due. 

Beawes,  pi.  266,  p.  453.  There  is  do 
obligation  to  procure  acceptsnce  of  s  hill 
payable  at  a  day  certain,  as  the  time  goes 
on,  whether  accepted  or  not ;  but  it  is 
otherwise  with  bills  payable  at  so  many 
days  aight    See  also  Marius,  12,  1& 

*  Johnson  v.  Collins,  1  East,  99. 

^  Mar.  48.    Potb.  pL  14«, 


«p 
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gotiabit:*  and  if  the  drawee  rtfaait  to  accept,  the  drawer  and  in-lst.  When 
Sorser  may  immediately  be  saed.'    And  it  it  said,  that  it  ia  incumbent  ^^J^^^*^ 
on  the  bearer  of  a  bilt,   when  he  is  but  the  mere  agent  of  the  person  ^c^pi^ee 
entitled  to  it,  and  on  the  pajee,  when  he  is  directed  by  the  drawer  to  »  Mtcnft- 
do  so,  to  present  it  for  acceptance  as  soon  as  possible,  because  it  is  onl v  17. 
bj  acceptance  that  the  person  on  whom  the  bill  is  drawn  becomes 
debtor,  and  responsible  to  the  h^der  i  and  if  the  afi'airs  of  the  drawer 
should  be  deranged,  an  agent  who  has  neglected  to  present  the  bill  for 
acceptance,  might  be  answerable  in  damans  and  interest  to  the  person 
vho  employed  him.*    If  a  person  be  holder  of  a  bill  which  is  not  ad* 
dressed  to  any  particular  individual,  but  is  accbmpanied  with  a  letter  of 
advice,  mentioning  the  person  on  whom  the  bill  is  drawn,  it  is  said  that 
the  bill  should  be  presented  to  the  person  mentioned  in  the  letter  of 
advice,  who  may  thereupon  accept  tlie  bill,  and  that  if  he  refuse  to  do 
90,  it  may  be  protested  for  non-acceptance,^ 

In  cases  where  it  would  otherwise  be  necessary  to  present  a  bill  for 
acceptance,  the  holder  may,  as  will  be  seen  hereafter,  excuse  his  neg- 
lect to  do  so,  bj  proving  that  the  drawer  or  other  person  insisting  on 
the  want  of  it  as  a  defence,  had  no  effects  in  the  hands  of  the  drawee, 
or  had  given  no  consideration  for  the  bill.* 

With  respect  to  the  tirrkfi  when  bills  payable  after  sight  should  be  pre-  sdjy,  At 
sented  for  acceptance,  it  has  been  observed,  that  the  only  rule  wnich  what  iine 
can  be  applied  to  all  cases  of  bills  of  exchange,  whether  fureiffn  or  P'?^"^ 
inland,  and  whether  payable  at  sight,  or  at  so  many  days  after  sight,  or  J|^*jjJ^^ 
in  any  other  manner,  is,  that  due  diligence  must  be  used  ;^  and,  as  the  ^ceeptance. 
drawer  may  sustain  a  loss  by  the  holder's  keeping  it  any  great  length  off  \Qq  ] 
time,  it  is  advisable  in  all  cases  to  present  it  as  soon  as  possible.' 


In  the  case  of  b,  foreign  bill  payable  after  sight,  it  has  been  decided, 
that  it  is  no  laches  to  put  it  into  circulation  before  acceptance,  and  to 
keep  it  in  circulation  without  acceptance,  as  long  as  the  convenience  of 
the  successive  holders  requires ;  and  it  has  even  oeen  laid  down,  that  if 
a  bill  drawn  at  three  days  sight  were  kept  out  in  that  way  for  a  year, 
this  would  not  be  laches ;  and  if  a  bill  is  payable  in  India  sixty  days 
after  sight,  it  is  not  necesssarily  laches  to  omit  presenting  it  for  accept- 
ance for  twenty  six  days  after  its  arrival.  But  if,  instead  of  putting  it 
into  circulation,  the  holder  were  to  lock  it  up  for  any  length  of  time, 
this  would  be  deemed  laches.» 


"  Mar.  4th  ed.  12.    Beawes,  pi.  266 

Claston  9.  Swift,  2  Show.  496.  Selw. 
NLPrL4tfaed.  811. 

'  fiaJlingaUs  v.  GIoater»  9  East,  181 

AUan  V.  Morson,  4  Campb.  1 15,  post 

t  Poth.  pL  128^    Mar.  46. 

'>  Maur.  142,  8. 

■  De  Berdt  v.  Atkiasoo,  2  Hen.  Bia. 
336.  etpoa 

*  Per  Buller,  J.  is  Muilman  v,  D'Egui- 
BO,  2  Heik  Bla.  569.  Seti  aUo  Seiw. 
Ni-  Pri,  4th  ed.  310.    BayL  100, 1,  2. 

'  Poth-  pi.  143, 

"^  In  Muilman  v.  D^Eguino,  2  Hen.  Bla. 
565.  In  debt  on  bond  conditioned  to  pay 
certain  billi  drawn  on  India  at  sixty  days 
•fter  sight,  in  case  they  should  be  return- 
ed protested,  defendant  pleaded  that  they 
were  mat  pyitatad  for  veeeptin^e  withm 


a  reasonable  time  after  th«  drawing.  It 
appeared  that  they  were  drawn  the  5th 
of  March,  179S;  that  they  were  indorsed 
on  that  day  by  defendant  to  plaintitf?, 
who  pr<>cured  thcjm  for  a  hoase  at  Paris; 
that  plaintiffs  sent  inunediate  advice  to 
the  house  at  Paris ,  and,  on  receiving 
their  directions,  on  the  80th  of  April,  sent 
them  to  India,  where  they  arrived  on  the 
8d  of  October.  On  the  0th  of  October, 
the  holder  wrote  to  the  drawee,  who  was 
from  home,  desiring  him  to  accept  the 
bills,  and  on  the  17th  of  October  he  Fcnt 
an  answer  of  refusal;  some  of  the  bill? 
were  thereupon  protested  the  29th  of  Oc- 
tober, and  the  rest  the  18th  of  November. 
Eyre,  C  J.  left  the  case  to  the  jury,  but 
told  Aem  that  he  thought  the  bills  had 
been  sent  to  India  in  time,  as  they  were 
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2diy,  At     The  holder  of  an  inland  bill  payable  after  sight  is  tiot   bound  in- 
^^t  'tm^gtantlj  to  transmit  the  bill  for  acceptance,  he  may  put  into  circula* 


preaeat- 

ncntsfaoukl 

be  made  for  P^^  up  here  for  negotiation,    and   were 

m^rtrnfijif^  therefore  li^hle  to  be  delayed »  and  that 
they  were  presented    in    India  in    tim^ 
after  their  arriva].     The  jurj  found  for 
the  plaintiffy  and  on  a  rule  to  show  cause 
why  there  ahouldnotbe  a  new  trial  and 
cause  shown,  the  court  was  satisfied  with 
the  verdict,  and  plaintiff  had  judgment 
£yre,  C  J.  said,  *'  it  is  not  necessary  to 
lay  down  any  new  rtUe  as  to  bills  of  ev* 
change,    payable    at  s%ht,  or  within   a 
given    time    afterwards;   if   it   were,    I 
should  feel  great  anxie^  not  to  clog  the 
n^otiation   of    bills    circumstanced  like 
these.    It  would  be  a  very  serious  and 
difficult  thing  to  say,  that  a  person  buy- 
ing a  foreign  bill,  in  the  way  these  were 
bought,  should  be  obliged  to  transmit  it 
by  the  first  opportunity  to  the  place  of  its 
destination.    There  would  also  be  a  great 
difficulty  in  saying  at  what  time  such  a 
bill  slKMiJd  be  presented  for  acceptance; 
the  courts  have  been  very  cautious  in  fix- 
ing any  time  for  presenting  for  accept- 
ance an  inland  bill,  payable  at  a  certain 
period  after  sight,  sod  it  seems  to  me 
more  necessary  to  be  cautious  with  re- 
spect to  a  foreign  bill  payable  in  that  man- 
ner.     I    think,   indeed,    the    bolder   is 
bound  to  present  the  bill  in  a  reasonable 
fime,  in  order  that  the  period  may  com- 
mence from  which  the  pa3nneat  is  to  take 
place,  but  the  question  what  is  reasonable 
time,  must  depend  on  the  particular  cir- 
cumstances of  the  case;  and  ii  miMt  tU" 
ways  be  for  the  jury  to  deterfome,  whether 
any  laches  are  imputable  to  the  plaintiff. 
Per  Buller,  J.  the  only  rule  I  know  of» 
which  can  be  applied  to  the  case  of  bills 
of  exchange  is,  that  due  diligence  must 
be  used.    Due  diligence  is  the  only  thing 
to  be  looked  at,  whether  the'bill  be  fo- 
reign or  inland;  and  whether  it  be  paya- 
ble at  sight,  or  at  so  many  days  after,  or 
any  other  manner.    But  I  think  a  rule 
may  be  tlius  far  laid  down  as  to  laches 
with  regard  to  bills  payable  at  sight  or  a 
certain  time  after  sight,  namely,  that  they 
ought  to  be  put  in  circulation;  and  if  a 
bill  drawn  at  tluree  days  sight  were  kept 
out  in  tliat  way  for  a  year,  1  cannot  say 
that  there  would  be  laches;   but  if,   in- 
stead  of   putting   it  in    circulation,   the 
holder  were  to  lock  it  up  for  any  length 
of  time,  I  should  say  that  he  would  be 
guilty  of  laches,  but  further  than  this  no 
rule  can  be  laid  down.    Per  Heath,  J.  no 
rule  can  be  laid  down  as  to  the  time  for 
presenting  bills  payable  at  sight,  or  at  a 
eiven  time  afterwards.    In  the  French  or- 
dtnancea  of   1673,  in  Postletliwaite  and 
Martus,  it  is  said,  that  a  bill  payable  at 
sight  or  at  will  is  the  same  thing.   See  also 
BayL  100, 1,  2. 

Goupy   and    another   v.    Harden   and 
others^  7  Taunt.  159.     2  Harsh.  454.— 


1  Holt  C.  N.  P.  S42.  a  C.    Indorsee  o£ 
two  bills  of  exchange  drawn  in  London, 
12th  of  May,  1815,  upon  Gould  and  Ca 
of  Lisbon,  at  thirty  days  after  sight,  pay- 
able to  defendants,  and  by  them  nidoraed 
im  London,  and  transmitted  by  them  to 
the  plaintiffs  in  Paris,  and  afterwards  id- 
dorsed  by  the  plaintiffs  to  Ricci  and  Sons, 
who    further  negotiated  .them.      It  was 
proved  that  the  drawees  paid  their  bills 
to  the  aOtb  June,'  1815,  but  the  bills  were 
not  presented    to  them   for    acceptance 
until  the  22d  August  in  the  same  year, 
when  they  were  refused,  and  protested 
for  non-acceptance.    In  tli^  action  agaiost 
the  defendants  as  such  indorsers,  it  wss 
objected   that  there  bad  been  laches  in 
not  presenting  the  bills  for   accq>tance ; 
that  the  bills  were  payable  at  thirty  days 
sight      If  they  had  been  sent  to  Gould 
and  Co.  with  due  dillgenee,  and  he  had 
refused  to  accept  npon  notice  of  ^  dis- 
honour  to   Out    defendants,    they  might 
have  recovered  acainst  thev  house  of  De 
Franca  tod  Ck>.   me  drawers,  who  con- 
tinued solvent  more  thsa  two  months  from 
the  date  of  the  bilk,  but  instead  of  trans- 
mitting the  bilk  m  th«  ordinary  way  to 
Lisbon,  they  are  sent  in  general  circula- 
tion, and  the  defendants  hear  noting  of 
the  transaction  till  Ave  months  after  the 
indorsement.      Per  Gibbs»  O.  J.  on  the 
trial,  **  The  distinctmn  k  between  bills 
payable  at  a  certain  number  of  days  after 
date,  tod  bilk  pajrable  at  n  certain  num- 
ber of  daytf  after  sicht     In  the  former, 
the  holder  is  bound  to  use  all  due  dili- 
gence, and  to  present  such  bill  at  its  ma- 
turity ;  but  in  the  latter  case,  he  hss  a 
right  to  put  the  bill  into  circulation  be- 
fore he  presents  it,  tod  then  of  course 
it  k  uncertain  when  it  will  be  presented 
to  the  drawee.     It  k  to  the  prejudice  of 
the  holder  if  he  dekys  to  do  it,  and  he 
loses  his  money  and  hk  interest    There 
are  dicta  that  it  ought  to  be  done  in  y 
reasonable  time."    Verdict  for  the  plain- 
tiffs. 

Goupy  o.  Harden,  7  Taunt  162.  Same 
case  on  a  motion  by  defendant  to  set  aside 
the  verdict  Per  Gibbs,  C  J.  **  If  theee 
bilk  had  been  locked  up,  and  not  sent 
into  circulation,  the  case  would  have  been 
widely  different.  I  know  dicta  may  be 
found,  that  a  bill  payable  at  sight,  must 
be  presented  withm  a  reasonable  time ; 
but  thk  very  question  occurred  in  thn 
court  in  the  case  of  Muilroan  t).  D'Eguino^ 
2  Hen.  Bla.  666.  Bills  were  sent  out  to 
India,  and  one  question  was,  whether 
they  were  presentoi  for  acceptance  with- 
in a  reasonable  time  in  India,  and  it  was 
held  that  they  were ;  but  the  main  ques- 
tion was,  whether  they  were  delayed  too 
long  in  Europe  before  they  were  sent 
out"     UpoB  the  Ust.  point,  ^yroi  C  J- 
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tioB,  and  tf  he  do  not  circulate  it,  be  may  take  a  reaaoiuible  time  to  ^i^ 
present  it  for  acceptance,  and  a  delay  to  present  until  the  fourth  day  a  ^^^J^ 
bill  on  Ijondon,  given  twenty  miles  thereof,  is  not  unreasonable.*        mentohould 

benndefor 
ujB,  **  Ther«  would  he  mat  difficollj     enter  e  nmsiiit,   renewlnff   the  same  ob-  eccepUace 
m  Btjiog  St  what  time  such  a  Irill  should     iections.      He    insisted   uiat  it  was  the 
be  presented  for  acceptance,    l^e  courts 
btve  been  very  caatious  in   ftzmi^  any 
lime  for  an  inland  bill  payable  at  a  cer* 
tain  period  after  aig^   to  be  presented 
for  acceptance  ;  and  it  aeema  to  me  more 
aeoessary  to  be  canttous  with  respect  to 
aforei^biU  payable  in  that  manner.    I 
do  not  see  how  the  eonrts  can  lay  down 
say  precise  rale  on  the  subject"    Heath, 
X  says,  **  No  role  can  be  laid  dowp  as  to 
the  time  for  presenting  bills  payable  at 
■1^1  or  a  given  time  after."     The  jury 
Inre  found  that  these  bills  were  present- 
ed in  a  reasonable  time,  but  the  Uw  pre* 
senbes  only  that  they  must  be  presented 
at  some  time.    BuUer,  J.  is  still  strong:er, 
sad  lays  down  the  rule  only,  that  the  bill 
BMBt  be  put  into  circulation.     In  the  pre- 
sent iastance  these  bills  were  pot  into 
eireolatkm,    and    ^y    passed     throogb 
Paris  and  Genoa.     He  proceeda  to  aay, 
**  If  they  are  circulated,  the  parties  are 
Imown  to  the  world,  and  their  credit  is 
looked  to ;  and  if  a  bill,  drawn  at  three 
days  sight,  were  k^t  oat  b  that  way 
far  a  year,  I  cannot  say  that  there  would 
be  laches.     But  if,  faistead  of  putting  it 
mto  cirenlatioB,  the  holder  were  to  lock 
it  np  for  toy  length  of  time,  I  should  say 
that  he  wan  guilty  of  laches,  I  am  therefore 
dearly  of  opinion  that  the  parties  were 
aot  guilty  of  laches,  in  potting  this  bill  hito 
ehcnlsiion  before  it  was  presented  for  ac- 
ceptance.** 

•  Piy  V.  H31«  7  TViont  897.    This  was 
aa  actioa  for  goods  sold  snd  deliTcred, 
and  upon  the  trial  before  Parke,  J.  at  the 
BittiagB  afiker  BTtchaelmas  Term,  1817,  it 
appewed   that  the  defendant  haTing  oc- 
caaioo  to  pay  the  plaintiff  1S4/.  ISs,  (or 
goods,  early  on  Fkiday  the   9th  of   the 
month  the    defendants'  bankers   on   his 
account  as  to  134/.  lAt.  (parcel)  and  re- 
eciving  finom  the  plaintiff  the  difference 
in  eA^  dellTcred  at    Windsor   to   the 
plaintiff's  servant,  a  bill,  to  which  the  de- 
fendant was  no  party,  drawn  by  them- 
selTes  upon  their  corresponding  banker  in 
London,  al  one  month  after   ught    for 
UOL     The  bill  was  presented   for  ac- 
ceptance on  the  13th  of  the 'same  month, 
and  the  country  bankers  having  filled  on 
that  nsrae  day,   acceptance  was  refused, 
fiheplierd,    Solicitor-General,   contended, 
that  as  Well   by  this   course  of  dealmg 
which  the  plamtxff  hfanself  had  elected, 
as  by  his  ladies  in  preeentmg  the  bill,  he 
had  made  Uie  bin  his  own,  and  was  paid 
for  the  goods.    The  jury,  however,  under 
tfke  dirMtion  of  Pske,  J.  who  relied  on 
GoBpy  V,  Harden,  ante,   101,  foimd  a 
varftct  for  tlm  plaintiff.      The  SoUcitor- 
<ScMnl  mm  vor ed  to  mi  it  w|de>  tad 


jectiona.  He  insisted  that  it 
duty  of  the  plaintiff,  receiving  a  bill  pay- 
able at  a  certain  time  after  sight,  to  pre- 
sent it  for  acceptenee,  as  soon  as  he  con* 
veniently  eouM  :  If  ibe  plaintiff  had  for- 
warded this  bill  for  acceptance  on  the 
Friday,  Saturday,  Sunday,  or  Monday, 
he  would  thereby  have  enabled  the  defen- 
dant to  withdraw  his  funds  form  his  bank- 
er's hands.  Hie  necessity  is  more  urgent 
to  present  for  scceptance  a  bill  payable 
after  sight,  than  a  bill  payable  after 
date,  because,  by  deferring  it,  the  holder 
protracts  the  period  of  that  payment, 
whereby  the  drawer  proposes  to  withdraw 
his  effects  from  the  hands  of  the  drawee. 
Secondly,  it  was  for  tiie  plaintiff's  own 
convenience  of  remittance,  that,  instead 
of  taking  a  check  for  the  sum  which  the 
defendant  proposed  to  pay,  he  had  com> 
muted  it  for  a  bill,  and  this  was  strongly 
evinced  by  his  teking  a  bill  not  for  134?. 
19s.  butjbr  140/.,  paying  the  difference, 
and  therein  in  blending  his  own  property . 
with  this  payment,  whereby  he  had  ren- 
dered the  bill  completely  his  own,  and  waa 
paid  for  his  goods. 

Gibbs,  C.  J.    The  defendant's  amment 
on  the   first  point,  would  go  to  ue  ex- 
tent, tiiat  the  hdder  of  a  bill  payable 
after  sight  is  bound  to  transmit  it  for  ac- 
ceptance, without  puttinr  it  into  circa- 
lation  at  an.    But  eren  if  it  were  a  case 
in  which  it  was  required  to  give  Instant 
notice,  it  haa  been  repeatedly  determined 
that  the  holder  of  a  bill  is  not  bound  to 
send  it  on  the  same  day  that  he  receivee 
it ;  and  there  was  no  post  to  Lonr^on  on 
the  Saturday.    He  might  have  sent  it  on 
the  Sunday.      But  I  do  not  go  upon  that 
ground.    The  holder  must  present  a  biH 
payable  after  sight  in  a  reasonable  time  ; 
but  it  18  in  tlie  power  of  the  holder  to  post- 
pone the  day  of  payment  by  positioning 
the  day  of  the  presentment  for  accept- 
ance, and  he  certeinly  msy  put  the  bill 
into*  circulation  if  he  will.     In  the  recent 
case  of  Goupy  e.  Harden,  die  bills  were 
put  into  circulation  ;  here  it  does  not  ap- 
pear wliat  was  done  with  the  bill  in  the 
Interval.       Tlie  question  on  diese   billa 
drawn  at  sight  cerUinly  is  left  very  loose 
l^  the  cases.    The  result  of  the  cases  un- 
doubtedly is,  that  which  I  have  steted,  and 
Eyre,  C.  J.  says,  in  Muilman  o.  IVEguino, 
2  Hen.  Bla.  565,  that  it  is,  under  all  cir- 
cumstances, a  question  for  the  jury  to 
detemune  whether  such  a  bill  was  pre- 
sented in  a  reasonable  time.    Buller,  J.  in 
the  same  case,  rather  narrow*  that  doc- 
trine, and  though  he  agrees,  that  if  H 
were  in  circulation  a  twelvemon^*  ll^^re 
would  not  be  laches ;  yet  he  tm^  that  if 
iBftead  of  putting  It  bito  ctmmiooy  tiie 
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2^»  A^     I^  ^^  ^i>  Mii^9  that  the  questioii  what  is  a  reaaon^le  tine,  ttustdc' 


mmuit  P^^d  0°  ^^  particular,  circumstancefl  of  the  case;  and  that  it  mitt  al- 
mmiiriioiikl  ^Ajs  be  for  tne  jury  to  determine,  whether  any  lacheg  are  impa table  is 
beaadeferthe  plaintiff;*'  and  this  rule  appears  to  have  l>een  adopted  in  the  more 
•eMputte^  recent  cases  applicable  to  this  subject,*  but  froro  other  cases  it  should 
seem  that  reasonable  time  is  to  be  taken  as  a  question  of  law  depeadant 
upon  the  facts. i  It  was  said  by  Lord  Mansfield,'  that  what  is  reason- 
able time  for  givins  notice  of  the  disbonour  of  a  bill,  is  partly  a 
question  of  fact  and  partly  of  law;  it  oiay  depend  in  some  measure 
on  facts,  such  as  the  distance  at  which  the  parties  Hyo,  the  course  of 
the  post,  &c.;  but  that  whenever  a  rule' can  oe  laid  down  with  respect 
to  this  reasonable  time,  it  should  be  decided  by  the  courts  and  adhered 
to  for  the  sake  of  certainty.*  Presentment  sKould  in  all  cases  be  made 
during  the  usual  hours  of  business;*  but  a  nedect  to  make  a  present- 
ment at  a  proper  time  may  be  excused  by  illness,  or  by  the  circum- 
stance of  war  having  been  declared,  or  by  other  reasonable  cause  or  ac- 
cident Qot  attributaUe  to  ndsconduct  of  the  holder.^ 

Sdif^Mbde    The  presentment  shouM  be  to  die  drawee  himself,  or  to  his  an- 
•f  present- thorizeu   agent,  for   otherwise   the    drawer  or  indorsers  will  not  be 
ins  for  ac-^bargeable.'     It  has  been  said  that  ex  ri^ore,  the  drawee  ought  to 
P^!f?^'-^  accept  the  bidl  immediatelv  on  presentment,  or  refuse  to  do  so,  and 
L    *^^  -I  he  is  not  allowed  three  days  for  deliberation  by  the  custom  of  mer- 
chants ;7  as,  however,  it  is  but  reasonable  that  the   drawee  should 
have  an  €i|»portttnity^  before  he  determines  whether  he  will  accept 
or  not,   of  aeeine  whether  he  hao  effects  of  the  drawer  in  his  bands, 
the  payee  or  holder  usually  may  leave  the  bill  with  him  twenty- 
four  hours,  or  until  tlie  next  day  after  the  presentment,  unless  in 
the  interim  he  accept  or  declare  a  determination  not  to  accept;' 


bolder  wefeio  .lock  it  oqp  for  any  teSftk  see  Patience  «.  Tomlegr,  2  Smilh'i  R«p- 

of  time,  lie  vmM  be  guilty  of   leciiee.  fS8, 4. 

*•.  ?^  theprfoie,  a  caee  in  wluch  the  .  check  o.  Roper,  0  Esp.  Bep.  IW. 

pteintrff  eanbeeaid  tolockupthiabiU  Declaration  against  drawer  of  a  bffl  for 

in  any  length  (tf  time?  H  we  were  to  ^j^fooH  of  acceptance.    To  prove  Ae  f«ct 

grant  a  new  tnal»  the  result  would  come  ^f  ^^  5^1  having  been  presentee!  to  Ham- 


M  ftbe  iaat  totUa:  it  unmid  he  a  quesHoH  nj^nd  for  scceptance,  the  plaintiff  proved 

J^ihejwy^vhH&artherehatiteenade^  that  the  bill  was  sent  by  the  witnew,  who 

jfimiito^remauMltiMama  reoMMMe  ^g  ^.nea,  who  carried  H  to  Ae  howe 

Jime.     That  qneirtion  has  already  been  ^i^h  was  described   to  him    as  Ham- 

left  to  Ae  jttiy,  and  they  hawm  fo«id  that  „ond»s  house;  he  offered  it  1»  some  per- 

«be  biU  was  presented  in  orwsonable  tuie.  gon  m  a  tan-yard,  who  refused  to  accept 


^    ..^^y  SB  Ae  naatter  stawis,  It  IS  pet-  n.    1,^    i,^    ^^   ^^t  know  Hammood's 

leetiynglit-«.llulef«fiised.  person,  nor  could  he  «wear  that  the  p«r- 

*  Per  EJn^  C.  J.  in  Muihnan  o.  D'Kguino,  eon  to  whom  he  offered  the  bill  wss  him,  or 
2  Hen.  Bla.  609.  Boehm  o.  Sterliifg,  7  represented  himself  to  be  so.  Loid  El- 
T.  Br.  480.  lenborough  said,  that  the  all^ation  re- 

P  Muihnan  ».  t)*£guino,  2  Hen-  Bla.  specting  the  bill  was  a  material  one,  ss 

505.  ante,  160,  note,  and  Fiy  v.  Hill,  7  the  drawer  could  only  become  liable  on 

Tkunt  897.  ante,  162.  n.  **»«  acceptor's  default,  which  defeult  must 

f  Oorbishira  o.  Parker.  6  Bast,  12, 13.  ^  P'T^'  ^  "^"V^  eWdence  here  offered 

BmrhuHi^                   *     ^^  proved  no  demand  on  Hammond,  and  w»» 

"^^t                    n               D  therefore  insufficient  so  that  tlie  plaiiitiff 

»  In  'nndal  ».  Brown,  I.  R  167-  could  not  recover  on  the  bill     (Some  evi- 

•  Appleion   o.  Sweetapple,    Bayi.  6ft.  ^^nre  must  be  given  of  on  application  to 
«  c.  et  post    See  also  Darbishire  s.  Par-  the  party  first  liable. 

k^6  Ejst.  12,  la,    Parker  v.  Gofdon,  7  ,  ^^^  p.^   ^^  Merchant,  F.  6.    Ma- 

Mk.r.  112.    Paiker  ..  Gordon,  7  East,  "«»•    ^^^    *«•    "**  "^  Hamburg  Oid.- 

285.  "«^- 

"  Tide  fttst,  as  to  what  will  excuse  «  Ingram   o.  Forster,  2  8iiudi*s  Rsp* 

^  want  of  ^vlng  notice  of  non-accept-  242,  4.    Bellasis  «.  He«ter,  1  U.  Ragrsn. 

•Bce»  ^  aoC  proNDtlDglorpayaient;  awl  291.    Abr.  IS.    Boawan,  j^.  17.    Ud- 
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Mt  it  is  said  that  this  must  not  be  done  if  the  post  go  out  ia  the  in-  ^^J-  -^"^ 

terim.'  .  of  preheat- 

ing  tor  ac- 
ceptance. 

If  the  drawee  of  a  bill  cannot  be  found  at  the  place  where  the  bill 
states  him  to  reside,  and  it  appear  that  he  never  lived  there,  or  has 
absconded,  the  bill  is  to  be  considered  as  dishonoured;"  but  if  he 
liave  only  removed,  it  is  incumbent  on  the  holder  to  endeavour  to  find 
out  to  what  place  he  has  removed,  and  to  make  the  presentment  there ;^  [  16d  ] 
and  he  should  in  all  cases  make  every  possible  inquiry  after  the  drawee, 
and  if  it  be  in  his  power,  present  the  bill  to  him^  (214]  though  it  will  be 
unnecessary  to  attempt  to  make  such  a  presentment,  if  the  drawee  ha& 
left  the  kingdom,  in  which  case  it  will  be  sufficient  to  present  the  bill 
at  his  house,'*  unless  he  have  a  known  agent  when  it  should  be  present- 


'^-  3.  c.  5.  *.  1.  Com.  Dig.  Merchant,  F. 
0'.  Mollojr,  b.  2.  c.  10.  pi.  16. 

Bellasia  «.  Hester,  Ld.  Raym.  281.  Per 
Treby,  C.  J.  The  party  may  have  ihe 
^hoie  day  to  view  the  bill,  and  that  is  al- 
owed  him  by  the  law. 

Marius,  16.  No  three  days  for  acceptance 
-tTventy-four  hours  for  acceptance.  But 
Mhe  party  to  whom  the  bill  of  exchange  is 
(iirected,  be  a  merchant  well  known  unto 
you,  and  when  the  bill  ia  presented  to  him 
to  accept  he  shall  desire  time  to  consider 
on  it,  and  so  shall  intreat  you  to'leaVe  the 
^>ill  of  exchange  with  him,  a^id  to  come  to 
Dim  the  next  day,  (provided  the  post  do 
^X  go  away  in  the  interim)  and  that 
thea  he  will  give  you  answer  whether  he 
^1  accept  or  not,  herein  he  doth  de- 
!r.and  nothing  of  you  but  what  is  usually 
allowed  between  merchants  known  one  to 
Mother;  for,  according  to  custom  of 
icerchantB,  the  party  oi^whom  the  bill  is 
drawn,  may  ha've  four-aad-twenty  hours 
time  to  consider  whether  he  will  accept 
i.'%  bill  or  not ;  but  that  time  being  ex- 
t'ired,  you  may,  in  civility,  demand  of  the 
i-^rty  on  whom  your  bill  ia  drawn,  the 
tjiii  of  exchange  you  left  with  him  to  be 
tcceptedy  if  00  he  pleased,  if  he  tlien  say 
^ bat  he  hatb  aot  as  yet  accepted  it,  and 
•  lat  he  would  desire  you  to  call  for  it 
»-'me  other  time,  or  the  like  ;  the  four-and- 
iw«?nty  hours  being  expii:ed,  it  is  at  your 
choice  to  stay  any  longer  or  not,  and  you 
tp&y  then  desire  a  notary  to  go  to  the 
>'^cIling.hoase  of  the  party  that  hath  the 
»^-,  aiKl  demand  the  bill  of  exchange  of 
"^ni,  accepted  or  not  accepted,  and  in 
rieiaalt  of  present  delivery  thereof,  you 
^ay  cause  protest  to  be  made  in  due 
i'>niL  But  though  this  may  be  lawfully 
^'me,  yet,  notwithstanding,  amongst  mer- 
'  Wts  which  do  know  one  another,  they 
'^'^  not  usually  proceed  so  strictly  for  ac- 
'"''ptance,  but  do  leave  their  bills  with 
'\>i  parlies,  to  whom  they  are  directed  to 


be  accepted,  some  times  two  or  three 
days,  if  it  be  not  to  their  prejudice,  as 
namely,  if  the  post  do  not  depai-t  in  the 
interim;  but  if  the  post  is  to  depart 
within  two  or  three  days,  then  it  is  a  very 
reasonable  thing,  and  which  men,  that 
know  the  custom  of  merchants,  will  not 
omit  to  demand  their  bills,  accepted  or 
not  accepted,  so  that  they  may  give  ad- 
vice thereof,  by  the  first  post  after  the 
receipt  of  their  letters,  unto  their  friend, 
who  sent  them  the  bill,  or  who  delivered 
the  value  thereof:  for  it  is  to  be  noted  by 
the  way." 

In  Ingram  o.  Forster,  2  Smithes  Rep. 
242.  Upon  the  question  whether  more 
than  twenty-four  hours  may  be  allowed 
to  the  drawee  to  determine  whether  he 
will  accept,  the  court  appear  to  have  con- 
sidered diat  if  more  than  that  time  be 
given,  the  holder  ought  to  inform  the  in- 
dorsers  thereof. 

•  Mar.  62.  Com.  Dig.  tit  Merchant,  F.  6. 

^  Anon.  Lord  Raym.  743. 

<  Collins  V.  Butler,  Stra.  1087.  The  maker 
of  a  note  shut  up  his  house  before  the  note 
became  due,  and  in  an  action  against  the 
indoi-ser,  one  question  was,  whether  the 
plaintiff  had  shown  sufficient  in  proving 
that  the  house  was  shut  up  ?  and  Juee,  C.  J. 
thought  not;  but  that  he  should  have  given 
in  evidence  that  he  had  inquired  after  the 
drawer,  or  attempted  to  find  him  put  See 
also  Bateman  v.  Joseph,  12  East,  433,  in 
which  Lord  Ellenborough  left  it  to  the 
jury,  whether  the  plaintiff  had  used  due 
diligence  to  find  the  party's  residence,  that 
being  a  question  of  fHCt.  See  Beveridge 
V.  Burgiss,  8  Campb.  262.  Browning  v. 
Kinnear,  1  Gow.  81. 

^  Cromwell  o.  Hynson,  2  Esp.  Rep.  211. 
Indorsee  against  the  indorser  of  a  foreign 
bill.  When  the  indorsement  was  made, 
Hynson  (a  master  of  a  ship)  was  in  Jamai- 
ca, where  the  bill  was  drawn,  but  his  resi- 
dence wa»  at  Stepney.     The  bill  was  pre- 


(214)  The  holder  of  a  check  must  present  it  for  payment  at  the  bank  before  he  can 
''r^'^e  the  drawer.  Cruger  v.  Armstrong,  8  John.  Cas.  5.  and  it  must  be  presented 
^ithio  a  reasonable  time;  but  if  the  drawer  sustains  no  injury  by  the  want  of  a  demand 
'^ithtn  a  roaaiMiable  time,  as  if  he  has  withdrawn  all  his  funds,  he  will  still  be  liable. 
^'tniroy  v.  Warren,  3  John.  Cas.  35^.     Crifger  v.  Armstrong. 
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3dly.  Modern  to  liim.''     If  on  presentment,  it  appear  that  the  drawee  is  dead,  the 

of  present- jj^jjgj,  should  inquire  after  his  personal  representative,  ^,nd  if  he  live 

ceptance*^'^^'^^^^  *  reasonable  distance,  should  present  the  bill  to  him.*"    \Vhen  a 

bill  is  left  for  acceptance,  and  the  drawee,  after  its  remaining  in  his 

possession  twenty-rour  houi^s,  requires  time  to  consider  of  it,  and  the 

holder  grants  him  that  time,  it  is  at  least  advisable,  if  not  necessary, 

'to  give  immediate  notice  to  the  indorsers  and  drawer,  of  the  particular 

circumstances.* 


Sect  2.  Of     Acceptance  may  be  defined  to  be  the  act  bj  which  the  drawee  evin- 
accpstance;  ^^^  his  consent  and  intention  to  comply  with,  and  to  be  bound  by,  the 
irharn^'  j^  request  contained  in  a  bill  of  exchange  directed  to  him,  or,  in  other 
may       be  words,  it  is  an  engagement  to  pay  the  bill  when  dueJ'     This  engage- 
made,         mentis  made  by  the  drawee  of  the  bill,  or  by  some  other  person,  sitpra 
[_    166    "} protest,  to  the  drawer  or  some  of  the  other  parties,  either  oefore  the  bill 
is  drawn,  or  afterwards,  and  it  mdy  be  verbal  or  in  writing;  and  is  either 
absolute,  partial,  or  conditional,  and  when  made  after  tlie  drawing  of 
the  bill,  is  according  to  or  varying  from  its  tenor.     We  will  consider 
these  points  in  their  natural  order. 

1st.  By  When  the  holder  of  a  foreign  or  inland  bill  presents  it  for  accept- 
lohomio  be  ance,  he  is  entitled  to  insist  on  such  an  acceptance  by  the  drawee  as  will 
accepted,  gubj^ct  him  at  all  events  to  the  payment  of  the  bill  according  ta  the 
tenor  of  it  5*  and  consequently  such  drawee  must  have  capacity  to  con- 
tract, and  to  bind  himself  to  pay  the  amount  of  the  bill,  or  it  maj  be 
treated  as  dishonoured.  An  acceptance  may,  as  has  been  already  ob- 
served in  a  preceding  chapter,^  be  made  by  an  agent;  but  \u  such  case, 
it  will  be  incumbent  on  the  agent,  if  required,  to  produce  his  authority 
to  the  holder,  as,  if  he  do  not,  the  holder  may  consider  the  bill  as  dibhon- 
oured,  and  act  accordingly.*  And  it  may  perhaps  be  doubtful,  wheth- 
er the  holder  is  in  any  case  bound  to  acquiesce  m  an  acceptance  by  agent, 
as  it  multiplies  the  proof  which  he  will  be  obl!<.ed  to  adduce,  in  case  he 
should  be  compelled  to  bring  an  action  on  the  bill."* 

There  cannot  be  a  series  of  acceptors  of  the  same  bill;  it  must  be 


sented  for  acceptance,  dishonoured,  and 
protested,  and  then  sent  to  Hynson*s  house 
for  payment,  with  notice  of  non-acceptance. 
Hynson  was  not  then  in  England,  but  the 
bill  was  shown  to  his  wife,  and  thecircum- 
t^tances  stated  to  her.  It  was  urged,  1st. 
that  notice  should  have  been  sent  to  Ja- 
maica. 2d}y.  that  the  demand  was  not  suf- 
ficient But  Lord  Kenyon  over-ruled  all 
the  objections,  and  the  plaintiff  had  a  ver- 
dict. 

The  King  v.  The  Inhabitants  of  Merton, 
4  M.  &  S.  48.  affords  information  upon  this 
subject.  In  ordtr  to  establish  a  settlement 
by  apprenticeship,  it  was  proved,  that  the 
indenture  was  only  of  one  part,  and  that 
upon  application  to  the  pauper,  who  was 
then  ill  and  soon  afterwards  died,  to  know 
what  had  become  of  it,  he  declared,  that 
when  tlic  indenture  was  given  to  him  he 
burnt  it;  and  it  was  al^o  proved,  that  in- 
qn»!  V  wa."  made  of  the  e«PCutrLv  of  the  mas- 


ter, who  said  she  knew  nothing  about  it 
and  it  was  held  that  this  proof  was  ^ntTi- 
cient  to  let  in  proof  of  parol  evidence  ol 
the  contents  of  the  indenture.  Lord  El- 
lenborough,  C  J.  The  making  search  and 
using  due  diligence  are  terms  applicable  to 
some  known  or  probable  place  or  person, 
in  respect  of  which  the  diligence  may  be 
be  used.     See  also  Carth.  509. 

«  Id.  ibid.  Phillips  ©.  Astling  and  an 
other,  2  Taunt  206. 

♦  Molloy,  b.  2.  c.  10.  s.  34.  Poth.  p^- 
146 

«  Ingram  v.  Forster,  2  Smith's JRep.  243, 
4.  ante,  164.     Molloy,  b.  2.  c.  10.  pi.  16. 

*»  Per  Lawrence,  J.  in  Clark  r.  Cock.  1 
East,  72. 

•  Mar.  2d  edit  22. 
^  Ante,  23  to  29. 

'  Beawes,  p.l.  87. 

«n  Coore  V.  Callaway,  1  Espu  Bep.  11^ 
Richards  r.  Barton,  id.  269- 
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TiCccpted  bj  the  drawee,  or,  failing  him,  by  some  one  for  fhe  honour  of    ist     By 
Ihe  drawer,  &c.  5  and  therefore,  if  a'bili  of  exchange  be  accepted  by  the  ^^^^^^J^^ 
drawee,  another  person  wHo,  for  the  purpose  of  guaranteeing  his  credit,**^ 
likewise  accepts  the  bill  in  the  usual  form^  is  not  liable  as  an  acceptor ;" 
and  unless  the  consul ijration  of  his  engagement  be  expressed  on  the  face 
of  the  instrument,  it  is  questionable  whether  he  would  be  liable  in  any 
form  of  action.^ 

The  act  of  one  partner,  as  has  been  before  shown,p  being  con- 
sidered as  the  act  01  bt»th,  acceptance  by  one  for  himself  and  partner, 
or  in  the  name  of  the  firm,  will  in  general  be  a  compliance  with  the  [  l6r  ^ 
request  of  the  drawer ;  but  if  the  bill  be  drawn  on  two,  not  being  part- 
ners, and  it  be  only  accepted  by  one,  it  should  be  protested. 'i  The 
competency  of  the  contracting  parties  in  general  having  been  already 
stated,^  it  will  be  unnecessary  here  to  make  any  observations  relative 
to  the  capacity  of  the  acceptor  :  it  may  however,  be  observed,  that  if 
[he  holder  find  that  the  drawee  is  an  infant,  feme  covert^  or  otherwise 
incapable  of  contracting,  he  may  treat  tiie  bill  as  dishonoured. 

A  bill,  on  presentment  for  acceptance,    must  be  accepted  by  the     Zdly.  At 

drawee  within  twentv-four  hours,  or  in  default  thereof,  it  is  liable  to  be,^^^*^  '*"*^ 

and  indeed,  should  be  treated  as  dishonoured."     This  space  of  time  we      ?**^ 
»  •       1 1  I     1       1  •       I  •  •       • .        *•  maue. 

nave  seen  is  allowed  the  drawee  to  give  him  an  opportunity  of  exam- 
ining into  the  accounts  between  himself  and  the  drawer  ;  if,  however, 
the  drawee  refuse  to  accept  within  the  twenty-four  hours,  'it  is  not  in- 
cumbent on  the  holder  to  wait  till  the  expiration  of  them,  but  he  may 
instantly  consider  the  bill  as  dishonoured.  ■ 

Since  the  late  act^  the  acceptance  of  an  inland  bill  made  after  the 
1st  of  Augudtj  1821,  must  be  in  writing  on  the  bill  itself.  The  very 
term  acceptance  seems  to  suppose  a  pre-existing  bill,  and  independently  ^ 

of  the  act  alluded  to,  it  appears  to  be  questiimable,  whether  in  any  cane 
on  acceptance  can  be  made  before  the  bill  is  drawn,  and  at  most  the  en- 
^::igemcnt  can  only  be  available  in  favour  of  a  party  who  has,  on  the 
faith  of  it,  giTen  credit  on  the  bill  ;^  for,  though  in  Pillans  v.  Van  Mie- 
rop,«  it  was  held,  that  a  promise  by  the  defendant,  "  to  accept  such  bills 


'Jackson  v.  Hudson,  2  Campb.  447. 
^avs  was  an  action  on  a  bUl  drawn  by  the 
l^iaintiff  on  I.  Irving,  and  accepted  by  him, 
iii<i  under  his  acceptance,  the  defendant 
^rote  «  accepted,  Jos.  Hudson,"  payable 
^U  &c.  The  defendant  was  sued  as  accep- 
t'lr.  The  plaintiff  offered  to  prove  that  he 
'  *d  had  dealings  witli  Irving,  and  bad  re- 
'  i^td  to  trust  him  further,  unless  the  defen- 
laat  would  become  his  surety;  and  the  de- 
l^ndont,  in  order  to  guarantee  Irving's  cre- 
1-,  wrote  this  acceptance  on  the  bill.  Lord 
Rlleaborottgh  said,  that  this  was  neither  an 
acceptance  by  the  drawee  or  by  any  per- 
•  on  for  the  honour  of  the  drawer  ;  that  the 
<iefendant's  undertaking  was  collateral,  and 
eight  to  have  been  declared  on  as  such. 
^^jiho  Clark  9.  Blackstock,  1  Holt, 
C.  N.  p.  474.  See  obserrations  on  tiiis 
point,  Maanin^s  Index.  63. 

*  Id.  ibW.  Wain  v.  Walters,  5  East,  10. 
Manmng's  Index,  63.  Sed  vide  Ex  parte 
Gardom,  15  Vcs.  286.  Morrin  v.  Stacey, 
Holt,  C.  N.  P.  153. 


P  Ante,  29  to  40. 

1  Dupays  p.  Shepherd,  Halt,  297.  Bul. 
Ni.  Pri.  279.  In  tlie  case  of  two  joint 
traders,  an  acceptance  by  one  will  bind 
the  other,  but  if  ten  merchants  employ 
one  factor,  an<l  he  draw  a  bill  upon  them 
all,  and  one  accept  it,  this  shall  only  bind 
him  and  not  the  rest.  Vide  rIso  Mariun, 
2d  edit.*16.  Beawt*s\  pi.  228.  Mollpy, 
b.  2.  c.  10.  s.  18.     Bayl.  74. 

'  Ante,  18  to  20.     '  * 

•  Ante,  163,  in  notes.  Ingram  v.  For- 
ster,  2  Smith's  Rep.  243,  4. 

'Ante,  163,  4. 

"Ante,  163,4. 

«  1  &  2  Geo.  4.  c.  78. 

y  Johnson    v.     Coiling,    1 
Milne  v.  Prest,  4  Campb.  393. 
N.  ?.  181.    Bayl.  79,  80. 

» Pillans  V.  Van  Mierop,  Burr.  1663. 
See  this  case  observed  upon  in  Pierson  v. 
Dunlop,  Cowp.  573.  Johnson  v.  CoUings, 
1  East,  105.     Clarke  v.  Cock,  4  East,  70. 

Billans  and  another  v-    Van    Mierop, 


Eatit,    105. 
1  Holt,  C. 
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2d^y-  At«as  the  plaintift'  should,  in  about  a  month's  time,  draw  upon  the  defeu; 
U  may*be"^*^*»  '^P^^  ^'*^  credit  of  a  third  person,"  (for  whose  accommodation 
made.  ^^^^  plaintiff  had  already  accepted  bills,)  amounted  to  an  acceptance ;  jret 
Lord  Mansfield  afterwards,  m  the  case  of  Pierson  v,  Dunlop,^  qualihed 
the  doctrine  laid  down  in  the  above  case,  and  observed,  that  '^a  promise 
^^  to  accept  such  a  bill,  did  not  amount  to  an  acceptance,  unless  accom- 
^'  panied  with  circumstances  which  mi)s;;ht  induce  a  third  person  to  take 
"  the  bill  bj  indorsement ;"  and  Lord  Kenyon,  C.  J.  m  Johnson  %\ 
CoUings,*  observed,  that  "lie  thouo;ht  that //i<'  admitting  a  promise 
^^to  accept^  before  the  existence  of  the  bill^  to  operate  as  an  actual  ac- 
"  ccptancc  of  it  afterwards^  even  with  the  qualification  last  mentioned, 
**  was  carrying  the  doctrine  of  implied  acceptances  to  the  utmost  verge 
^^  of  the  law;  and  he  doubted,  whether  it  did  not  even  go  beyond  the 
^^ proper  boundary."  And  in  the  last  case  it  was  established,  that  a 
mere  promise,  by  a  debtor  to  his  creditor,  that  if  he  would  draw  a  bill 
upon  him  for  the  amount  of  his  demand,  he  should  then  have  the 
money,  and  would  pay  it,  does  not  amount  in  law  to  an  acceptance  of 
the  bills  when  drawn,  and  tliat  an  indorsee  for  a  valuable  consideration, 
between  whom  and  the  drawee  no  communication  passed  at  the  time  of 
his  taking  the  bill,  can  neither  recover  upon  a  count  in  the  declaration 
upon  the  bill  as  accepted,  nor  on  the  general  count  for  money  had 
and  received.*^  In  a  more  recent  case  at  nisi  prius  it  was  decided  by 
Gibbs,  C.  J.,  that  a  promise  to  accept  a  bill  of  exchange,  in  a  letter 
written  before  the  bill  is  drawn,  can  only  be. taken  advantage  of  as  an 
acceptance  by  a  person  to  whom  the  letter  was  communicated,  and  who 
took  the  bill  upon  the  credit  of  it.*    Therefore,  where  a  person  liasj 


Burr.  1663.  White  drew  on  the  plain- 
tiifs  at  Rotterdam  for  800/. ,  and  proposed 
to  give  them  credit  upon  the  defendants' 
house  in  London  ;  the  plaintiffs  paid 
White's  bill,  and  wrote  to  (he  defendants 
to  know,  **  whether  they  would  accept 
such  bills  as  they  (the  plaintiffs)  should 
draw  in  about  a  month  upon  them  for 
800/.,  on  White's  credit."  The  defen- 
dants answered  tliat  they  would  ;  but 
White  having  failed  before  the  month 
elapsed,  the  defendants  wrote  to  the 
plaintiffs  not  to  draw.  The  plaintiffs  did, 
however,  draw,  and  on  the  defendants* 
refusal  to  pay  the  bills,  brought  this  ac- 
tion. The  jury  found  a  verdict  for  the 
defendants  ;  but,  upon  an  application  for 
a  new  trial,  as  upon  a  verdict  against 
eviflf'nce,  and  two  arguments  upon  it,  the 
court  wns  unanimous  that  the  defendants' 
letter  was  a  virtual  acceptance  of  such 
bills  as  the  plaintiff  should  draw,  to  the 
amount  of  800/.  ;  and  the  rule  was  made 
absolute.  See  also  Mason  v.  Hunt,  Dougl. 
297. 

•  Pierson  v.  Dunlop,  Cowp.  573.  John- 
son V.  Collings,  1  East,  106,  n.  a.  6.  P. 
Clarke  v.  Cock,  4  East,  70. 

*•  Johnson  v.  Collings,  1  East,  98.  Col- 
Ungs  owed  Ruff  23/.  IO9.  6d.  Ruff  ap- 
plied for  payment,  and  Collings  said,  that 
if  he  would  draw  for  it  at  two  months  he 
would  pay  it.  Ruff  drew  accordingly, 
and  indorsed  the  bill  to  the  plaintiff,  but 
did  not  mention  to  him  Collingii'  pro- 
wtF^.    The  plaintiff  now  sued  Collings.  on 


the  ground  that  his  promise  to  Huff  was 
virtually  an  acceptance.  But  Le  Blapc, 
J.  thought,  that  as  it  was  not  made  to  a 
third  person,  nor  with  circumstances 
which  might  induce  a  third  person  tn 
take  the  bill,  it  was  no  acceptance,  anU 
nonsuited  the  plaintiff.  On  a  rule  m«  for 
a  new  trial,  and  cause  shown,  the  whole 
court  thought  it  no  acceptance  ;  and  U- 
Kenyon  thought,  that  the  admitting  a 
promise  to  accept,  made  before  the  ex- 
istence of  the  bill,  to  operate  as  an  actual 
acceptance  of  it  afterwards,  even  though 
a  third  person  was  thereby  induced  to  take 
the  bill,  was  carrying  the  doctrine  of  im- 
plied acceptances  to  the  utmost  verge  of 
the  law,  and  he  doubted,  whether  it  did 
not  go  beyond  the  proper  boundary.  Bu^^ 
discharged. 

'  Johnson  0.  Collings,  1  East,  98.  Clarke 
V.  Cock,  4  East,  70.  Wynne  v,  Ralkes. 
5  East,  514.  S.  P. 

«>  Milne  ».  Prest,  4  Campb.  393.  1  Holt, 
C.  N.  P.  181.  It  was  insisted  that  the 
following  letter,  written  by  the  defendant 
before  the  bill  was  drawn,  amounted  to 
an  acceptance  : — "  We  acquit  you  of  buy- 
ing wheat  instead  of  oats ;  we  will  how- 
ever accept  the  bills  for  the  wheat  when 
we  receive  notice  of  its  being  shipped. 
The  case  of  Johnson  v.  Collings  was  cited, 
for  the  defendant,  to  show  that  a  promise 
to  accept  a  bill  not  in  existence,  was  not 
binding.  Per  Gibbs,  C.  J.  You  are 
within  that  case,  unless  they  show  that 
tlje  letter  was  communicated  to  the  pl«i"* 
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ibr  a  sufficient  consideration,  engaged  in  writing  or  in  some  cases  even    2dly.  At 
verbally,  to  accept  a  bill,   thereafter  to  be  drawn,   such  promise  will  ^  ^^J**^^  , 
not  be  negotiable;  and  the  action  for  the  breach  thereof  must  be  brought  Jj^nde. 
in  tlie  name  of  the  person  to  whom  the  promise  was  made,  and  the 
declaration  should  be  special,  founded  on  the  agreement.  (219.)  Although 
it  has  never  been  expressly  decided,  that  the  mere  writing  a  name  at 
the  bottom  of  a  blank  piece  of  paper  will  have  the  operation  of  an  ac- 
ceptance, yet  it  may  be  inferred  tnat  it  will  have  the   same  effect ;  it 
ha?ing  been  decided^  that  an  indorsement  written  on  a  blank  stamp, 
will  afterwards  bind  the  indorser  for  any  sum  and  time  of  payment 
which  the  stamp  will  admit,  and  which  the  person  to  whom  he  intrusts 
it  chofseth  to  insert;  and  that  a  person  signing  his  name  to  a  blank  pa-  ■ 
per,  and  delivering  it  to  another  person,  for  the  purpose  of  drawing  a 
bill  in  such  manner  as  he  should  choose,  was  bound  by  such  signature 
as  a  drawer/ 

An  acceptance  being  an  absolute  undertaking  to  pay,  may  be  made 
even  after  the  time  appointed  by  the  bill  for  payment, »  and  even  after 


^ffj  and  that  he  received  the  bill  with  a 
knowledge.  A  promise  to  accept  not  coxn- 
i^unicated  to  the  person  who  takes  the 
bill,  do€s  not  amount  to  an  acceptance; 
-  t]t  if  the  pereon  be  thereby  induced  to 
tue  a  bill,  he  gains  a  right,  equivalent  to 
&n  actual  acceptance,  against  the  party 
vho  has  given  the  promise  to  accept. 

'  Russell  V  ikngstaff,  Dougl.  514. 
Powell  p.  Duff,  3  Campb.  182. 

*  Collis  V.  Emmett,  1  Hen.  Bla.  813. 

'  Per  Ld.  Ellenborough,  C.  J.  in  Wynne 
"■  Raikes,  5  East,  621.  Jackson  c.  Pigot, 
Ld.  Raym.  364.  Salk.  127.  Carth.  460. 
^  Mod.  212.     In  an  action  against  the 


acceptor  of  a  bill,  the  declaration  stated, 
that  it  was  dated  26th  March,  1696,  pay- 
able one  month  after  date,  and  that  in 
April,  1697,  it  was  shown  to  the  de- 
fendant, and  he  promised  to  pay  it  ac- 
cording to  its  tenour  and  effect.  After 
verdict  for  the  plaintiff,  it  was  moved  in 
arrest  of  judgment,  that  the  promise  was 
void,  because,  as  the  day  of  payment  was 
past  at  the  time  of  acceptance,  it  was 
impossible  to  pay  the  bill  according  to  its 
tenour  and  effect;  but  it  was  answered  for 
the  plaintiff,  that  it  aftnounted  to  a  pro- 
mise to  pay  generally,  and  the  court  being  * 
of  that  opinion,  gave  judgment  for  the 


(219)  In  Moutm  v.  Him/,  Doug.  Rep.  296.    Lord  Mansfield  said,  "  there  is  bo  doubt 
*'>}t  that  an  agreement  to  accept  may  amount  to  an  acceptance,  and  it  may  be  couched 
^1  such  words  as  to  put  a  third  person  in  a  better  condition  than  the  drawer.     If  one  man 
tnpTe  credit  to  another  make  an  absolute  promise  to  accept  his  bill,  the  drawer  or  any 
''ther  person  may  show  such  promise  upon  the  exchange  4o  get  credit,  and  a  third  per- 
'<n  irbo  should  advance  his  money  upon  it,  would  have  nothing  to  do  with  the  equitable 
circum&tances  between  the  drawer  and  the  acceptor.     But  an  agreement  to  accept  is 
^^11  hm  an  agreement,  and  if  it  Is  conditional,  and  a  third  person  takes  the  bill,  knowing 
^'i  tbe  conditions  annexed  to  the  agreement,  he  takes  it  subject  to  these  conditions.*' 
'l^ese  observations  were  made  in  a  case,  where  the  bill  was  drawn  after  the  sup- 
pled promise  of  acceptance  was  made;   and  therefore  are  entitled    to  be  deemed 
"<>melhing  more  than  mere  obiterdicta.    The  doctrine  here  stated  has  been  recognized 
iod  enforced  in  respect  to  a  promise  to  accept  a  bill  not  in  esse  in  Maryland.    {M'Sim 
^  Smith,  1  Hall's  Law  Journal,  485.)  and  in  the  Circuit  Court  of  the  United  States  in 
M(Ut9arhu$ett»  District.    Payson  v.   Coolidge.    See  also  Van  Reimsdyke  v.  Kane,  1 
^all.  Rep.  680.  and  M'Evers  v.  Masan,  10  John.  Rep.  207.    Mayheto  v.  Prince,  11 
^t^s.  Rep.  54.     Banorgee  v.  Hooey,  5  Mass.  Hep.  11.    And  an  agreemant  to  accept  a 
^'t]  when  dravinn,  if  shown  to  a  third  person  within  a  reasonable  time  after  the  agree- 
•'Tient  was  made,  and  he  take  a  draft  on  the  credit  of  it,  has  been  held  in  Massaehusetta 
to  be  an  acceptance.     Wilson  v.  Clements,  8  Mas&  Rep.  1.    But  although  it  be.clear 
'<^at  a  verba]   acceptance  or  an  acceptance  by  a  collateral  paper  is  good  in  law; 
'M'Eters^.  Mttsum,  10  John.  Rep.  207.)  yet  an  agreement  to  accept  a  non-existing  bill, 
fnwi  drawn,  win  not  operate  as  an  acceptance,  unless  it  be  in  writing,  and  shown 
^>  a  third  person  who  takes  a  draft  on  its  credit,  within  a  reasonable  time.    There- 
^^•r<>  if  a  person  in  writing  authorize  a  draft  and  agree  to  accept  it,  a  draft  drawn  two 
'f^ars  afterwards,  in  favour  of  a  person  who  took  it  on  the  faith  of  the  agreement  to  ac- 
'^"T't,  will  not  bind  the  drawee.     Wilson  v.  Clements,  Payson  v.  Coolidge,  2  Gallis. 
^'n.  233.  8.  C.  2  "Whcaton  66.    Goodrich  fy  J)pforest  v.  Gordon,  15  John.  jRop.  6. 
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gdlj.  Atji  prior  refusal  to  accept,**  so  as  to  bind  the  acceptor,  though  it  would 
h  may  *  be  ^'^^^  *''?**  ^^^  drawer  and  indorsers,  unless  due  notice  of  the  prior  non^ 
made.         acceptance,  or  of  non-payment  at  tiie  time  ^he  bill  became  Jue,  were 
given;*  and  in  such  case,   the  acceptor  would  be  liable  to  pav  the  bill 
on  demand;^  though  in  pleading  his  liability  may  be  stateJ  !o  have 
been  to  pay  according  to  the  tenor  and  eifect  of  the  bill.'    It  has  been 
observed,"   that  the  drawee,  although  he  have  effects  of  the  drawer's, 
[^    170  1  ou'^ht  not  TO  accept  bills,  after  he  is  aware  of  the  failure  of  the  drawer, 
*  because  after  that  event,  one  creditor  of  the  drawer  ought  not  to  be 
paid   in   preference  to  another.     Rut,  payments  made  to  a  bankrupt 
without  knowledge  of  his  beinti;  so,   are  protected  by  the  1st  Jac.  1. 
c.  15.  s.  14;  and  as  an  acceptance  of  a  bill  for  a  precedent  debt,  has 
always  been   deemed  a  payment  in  satisfaction,  provided  the  bill  be 
honoured   when  due,   there  is  no  doubt,  and  indeed  it  has  been  so  de- 
cided,  that  if  a  person  not  having'  notice   of  the  bankruptcy  of  the 
drawer,   accept  a  bill  <lrawn  on  him  after  such  bankruptcy,  he  will  be 
justified  in  paying  his  acceptance,  although  he  has  afterwards  heard  of 
the  bankruptcy;"  but  where  a  trader,  after  a  secret  act  of  bankruptcr, 
consigned  goods  to  a  factor  who  agreed  to  advance  money  thereon,  aud 
accordingly  accepted  and  paid  bills  drawn  on  him  by  the  trader,  and  a 
commission  afterwards  issued  against  such  trader  on  such  prior  act  of 
bankruptcy,  after  which  the  factor  sold  the  goods  and  received  tho 
money,  it  was  held  that  he  was  answerable  to  the  assignees  for  the  value 
of  the  goods. •»     If  a  person,  draw  a  bill  of  exchange  on  another,  and 
deliver  it  to  the  payee  for  a  suiiicient  consideration,  and  the  drawer 
then  die,    this  being  an   appropriation  of  a  particular  fund  for  the 
benefit  of  the  payee,  it  seems  that  the  death  would  be  no  revocation  of 
the  request  to  accept,  and  that  the  drawee  may  accept  and  pay.p(221) 

3d\j,Form  An  acceptance  may  be  considered  with  reference,  1st.  to  its/orm, 
and  effect  tLTid  "^idly,  to  its  extent  or  effect.  In  point  of  form  ^  before  the  late  act 
of  the  diffc- it  might  be  verbal,  qr  written.  But  oy.the  statute  1  &  2  Geo.  4.c.ro, 
tanc»whe'*^  was  enacted,  **  that  from  and  after  the  1st  day  of  August,  18^21,  w 
ther  in  wri- acceptance  of  any  inland  bill  of  exchange  shall  be  sufficient  to  charpr' 
ting  or  ver-  any  person,  unless  such  acceptance  be  in  m  writing;  on  suck  bill^  or  ii 
baI,or  abso- there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts."  In 
tionaT^'par-  ^^^^^  ^^  extent  or  effect^  an  acceptance  is  either  absolute,  conditional, 
tial  or  va- P**"^**^^?  ^^  varying  from  the  tenor  of  the  bill.  The  holder  may  in  all 
lying.         cases  insist  on  an  absolute  acceptance,  in  writing,  on  the  face  of  the 


plaintiff.  Milfor  v.  Walcot,  Ld.  Raym. 
574.  Salk.  129.  12  Mod.  410.  Gregory 
V.  Walcup,  Com.  Rep.  75,  to  the  same  ef- 
fect Beawes,  pL  224.  Bayl.  76,  Selw. 
Ni.  Pri  4th  edit,  :i  12,  n.  21. 

^  Wynne  ».  Raikes,  6  East,  314.  The 
defendants  having  previously  refused  to 
accept,  afterwards  wrote  to  the  drawers 
a  letter,  stating  '*  our  prospect  of  security 
is  so  much  improved,  that  we  shall  accept 
or  certainly  pay  all  the  bills  which  hove 
hitherto  appeared,"  was  held  to  amount 
to  an  acceptance.     See  post 

*  Mitford  V.  VJTalcot,  12  Mod.  410. 

^  See  the  cases  in  note,  supra. 


'  Id.  ibid. 

™  Poth.  pi.  96,  et  vide  Pinkerton  v.  Mar- 
shall, 2  Hen.  Bla.  334,  and  cases  tiicre 
cited. 

«  Wilkins  ».  Casey,  7  T.  B.  711.  Ante. 
119,  note;  and  see  observations  in  Coplanil 
V,  Stein,  8  T.  R  208. 

^  Copland  v.  Stein,  8  T,  B.  208.  Th> 
is  altered  as  to  transactions  upwanl^  o- 
two  months  before  the  date  of  the  commis- 
sion, see  46  Oreo.  3.  c.  135..  49  G^o.  3.  c 
121;  see  also  ante,  115  to  120. 

P  Tate  V.  Hiblert,  2  Ves.  jun.  115,  6. 
Hammonds  ».  Barclay,  2  East,  227.'235, 
286,  post,  tit  Payment,  aed  qwsre. 


(221)  And  see  Peyaon  v.  Hallett,  1  Caine»^  Rep.  379.  and  Cutts  y.  Perkins,  12 
Mass.  Rep.  206.  to  the  same  effect. 
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bill,  according  to  the  terms' of  tlie  bill,  and  in  default  thereof,  mayWly.i^Wi^ 
consider  the  bill  as  dishonoured.*!  ^   ac^pt- 

ances. 

And,  therefore,  in  a  late  case,'  in  an  action  on  a  bill,  against  the 
drawer  of  a  bill  drawn  on  Lisbon,  payable  in  effective  and  not  in  val 
miW*  and  the  drawee  had  offered  to  accept  it,  payable  in  vol  denaros^ 
another  sort  of  currency,  it  was  held  that  the  holder  might  have  refused  [  1-7^1  j 
5uch  acceptance,  and  protested  the  bill  as  dishonoured  ;  and  liOrd  El- 
ier.borough  said,  "The  plaintiff  had  a  right  to  refuse  this  acceptance. 
Tho  drawee  of  a  bill  has  no  right  to  vary  tlie  acceptance  from  the  terms 
of  the  bill,  unless  they  be  unambiguously  and  unequivocally  the  same. 
Therefore,  without  considering  whether  a  payment  in  ^denarbs^  might 
have  satisfied  the  terra  ^  effective^*  an  acceptance  in  ^dcnaros'  was  not 
a  sufficient  acceptance  of  a  bill,  drawn  payable  in  'effective.^  The 
drawee  ought  to  have  accepted  generally,  and  aniiction  being  brought 
iL'aiust  them  on  the  general  acceptance,  the  question  would  properly 
iiave  risen  as  to  the  meaning  of  the  term.''  So  in  Parker  v,  Gordon,* 
Mr.  Justice  Lawrence  said,  *'The  holder  of  a  bill  may  refuse  to  take 
a  special  acceptance  payable  at  a  banker's,  but  if  he  choose  to  take  it, 
He  must  comply  with  the  terms  of  it,  and  present  it  there  in  the  usual 
banking  hours,  or  he  will  discharge  the  drawer  and  indorsers."  if, 
'lo'.ve^er,  he  be  satisfied  with  any  of  these  acceptances,  each  will  be 
•obligatory  on  the  acceptor,  and  if  due  notice  thereof  be  given  to  the 
o:ber  parties  to  the  bill,  they  ^\ill  also  be  liable.  Premising,  as  a 
j'lieral  rule,  that  what  amounts  to  an  acceptance  is  a  question  of  law, 
iad  not  of  faxt,'  the  nature  of  these  several  acceptances  will  be  con- 
"•idered  in  their  proper  order. 

Before  the   recent  act,"  it  was  established  that  a  valid  acceptance  1st   Form. 
niav  be  in  writings  on  the  bill  if  self j  or  on  another  paper,  as  by  a  letter 
aniertaki.ig  to  accent  bills  already  (Irawn,-^  or  that  it  may  be  verbal;  (i23) 
and  as  that  act  only  relates  to  inland  bills,  it  it  still  necessary  to  con-f    IT'S   J 


^  Poth.  pi.  47  3  &  4  Anne,  c.  9.  8.  5. 
t^arkcr  r.  Gordon,  7  East,  387.  Gammon  o. 
Sca..ioil,  5  Taunt.  344.     1  Marsh.  SO.  S.  C. 

■  Bo<;hm  p.  Garcias,  1  Campb.  425. 

•  7  East,  385. 

'Sproat  V.  Matthews,  1  T.  R.  182.  186. 

•  Gea  4  c.  78,     Ante,  170. 

•  Clarke  v.  Cock,  4  East,  71.  Ex  parte 
I;yer.  6  Ves.  9.  Holt,  C.  N.  P.  83,  4. 
vSlw.  Nl  Pri.  4th  edit  311.  In  Crutch- 
••^T  0.  Mann,  1  Marsh.  29.  it  seems  to  have 
'tcq  doubted,  whether  an  eng^agement  on 
a&other  paper  to  accept  a  foreign  bill 
J'li't  not  be  stamped ,  but  this,  it  should 
^'-im.  cannot  be  necessary. 

>  Clarke  r.  Cock,  4  East,  67.  Ex  parte 
Oyer,  6  Vea.  9.  Lumley  ».  Palmer,  Rep. 
Jtmp.  Hardw.  74.  Stra.  1000.  S.  C  Ola- 
^^jt.  DoIbin»  Rep.  temp.  Hardw.  27S. 
Uipays  v.  Shepherd,  Holt,  297.  Mar.  65. 
See  3  &  4  Anne,  c  9.  s.  5.    Bayl.  70,  n.  e. 

Cox  ».  Coleman,  M.  6  Geo.  2.  cited  ar- 
^f'endo,  Ann.  75.  A  foreign  bill  drawn  on 
ivfeadant  was  protested  for  nou-accept- 
sice,  and  returned,  and    afterwards    de- 


fendant told  the  plaintiff,  "if  the  bill 
comes  back  I  wilJ  pay  it,"  and  this  was 
held  a  good  acceptance. 

Ijumif'y  V.  Palmer,  Str.  1000.  Rep. 
temp.  Hardw.  74.  In  an  action  against 
the  defendant  as  acceptor  of  a  bill,  the 
acceptance  appeared  to  be  paiol  only; 
which  Lord  Hardwickc,  C.  J.  ruled  to 
be  sufficient,  that  being  good  at  common 
law,  and  the  .itat.  3  &  4  Anne,  c.  9.  sec. 
B  &  8.  which  requires  an  acceptance  to 
be  in  writing,  in  order  to  charge  the 
drawer  with  damopres  and  costs,  having  a 
proviso  that  it  shall  not  extend  to  dis- 
charge any  remedy  that  any  person  may 
have  against  the  acceptor.  But  Eyre, 
C.  J.  of  the  Coirmion  Pleas,  having  ruled 
it  otlierwise  in  Rex  v.  Maggot  7  Geo.  2. 
an  application  was  made  for  a  new  trial, 
and  the  court,  to  settle  the  point,  ordered 
it  to  be  argued;  upon  the  argument  the 
court  held  Lord  Hardwicke's  direction 
right,  and  Eyre,  C.  J.  waived  his  opinion 
and  i^greed  with  the  court  of  KingV 
Bench,  and  this  determination  is  referred 


.  (223)  The  ssame  doctrine  was  recognised  in  M*Evers  v.  Mason,  10  John*,  Rep.  207. 
'^'i'M.a  r.  Clement,  3  Mass.  Rep.  1. 
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3dly.  JPormsider  the  decisions  as  thej  still  effact  foreign  bills,  and  also  inland 
^"^^^^fbills  drawn  before  the  Ist  August,  1821.  In  Johnson  r.  CoUings,* 
adces.  Lord  Kenjon,  C.  J.  observed,  *<that  it  is  much  to  be  lamented, 
that  any  tning;  has  been  deemed  to  be  an  acceptance  of  a  bill  of  ex- 
change, besides' an  express  acceptance  in  writing;  but  he  admitted, 
that  the  cases  had  gone  oejond  that  lien,  and  had  determined  that  there 
might  be  a  parol  acceptance."  And  in  Clarke  v.  Cock,"  Lord  El- 
lenborough,  C.  J.  observed,  '*  That  if  the  law  in  this  respect  were  to 
be  framed  de  novo^  it  might  perhaps  be  desirable  to  have  nothing  else 
taken  as  an  acceptance,  than  an  acceptance  in  writing  on  the  bill  itself, 
that  every  one  to  whom  it  passed,  might  see  on  the  face  of  the  instru- 
ment itself,  whether  or  not  it  were  accepted  ;  but  that  it  is  now  much 
too  late  to  recur  back  to  that,  after  the  various  decisions  in  the  times  of 
Lord  Hardwicke  and  Lord  Mansfield  ;"  and  he  also  observed,*  ''That 
it  might  be  for  the  convenience  of  mercantile  aftairs,  that  a  bill  might 
be  accepted  by  a  collateral  writing,  without  the  bill  itself  coming  to  the 
actual  touch  of  the  acceptor,  wnich  would  sometimes  create  great 
delay."  And  therefore  in  Clarke  and  others  v.  Cock,"  where  A.  in 
consideration  of  having  commissioned  B.  to  receive  certain  African  bills 
payable  to  him,  drew  a  bill  upon  B.  for  the  amount,  payable  to  his  own 
order,  and  B.  acknowledgeu,  by  letter,  the  receipt  of  the  list  of  the 
African  bills,  and  that  A.  had  drawn  for  the  amount,  and  assured  him 
that  it  would  meet  with  due  honour  from  him  ;  this  was  holden  an  ac- 
ceptance of  the  bill  by  B.  5  and  the  purport  of  such  letter,  having  been 
communicated  by  A.  to  third  persons,  who,  on  the  credit  of  it,  ad- 
vanced money  on  the  bill  to  A.,  and  who  indorsed  it  to  them,  it  was 
also  holden,  that  B.  was  liable,  as  acceptor,  to  an  action  by  such  in- 
dorsees, although  after  the  indorsement,  in  consequence  of  the  African 
bills  having  been  attached  in  B^s.  hands,  who  was  ignorant  of  his  letter 
having  been  shown,  A.  wrote  to  B.,  advising  him  not  to  accept  the  bill 
when  tendered  to  him,  which,  as  between  A.  and  B.,  would  have  been 
a  discharge  of  B's.  acceptance,  if  the  bill  had  still  remained  in  A's. 
hands.  And  in  Wynne  and  another  v.  Raikes  and  others,**  it  was  holden. 
that  a  letter  from  the  drawees  of  a  bill  in  England,  to  the  drawer  in 
America,  stating,  that  **  their  prospect  of  security  being  so  much  im- 
proved, they  should  accept  or  certainly  pay  the  bill,"  is  an  acceptance 
m  law,  although  the  drawees  had  before  refused  to  accept  the  bill,  when 
presented  for  acceptance  by  the  holder  who  resided  in  England,  and 
C  l-'S  D  again,  after  the  writing  sucli  letter,  refused  payment  of  it  when  pre- 
sented for  payment,  and  althoulgh  such  letter,  written  before,  was  not 
received  by  tne  drawer  in  America  until  after  tJie  bill  became  due. 

It  is  necessary,  however,  to  observe,  that  an  inland  bill  cannot  bo 
protested  for  non-payment,  unless  it  has  been  accepted  in  writing.'  H 
a  party  to  a  bill,  on  being  asked  if  it  be  his  own  hand-writing,  answer 
that  it  is,  and  will  be  duly  paid,  or  if  ho  has  paid  several  other  bills  ac- 
cepted in  tlie  same  hand- writing,  he  cannot  afterwards  set  up,  as  a  de- 
fence, forgery  of  his  name  5  for  he  has  accredited  the  bill,  and  induced 
another  to  take  it. ' 

to  and  approved  of  in   Julian  v.    Schol-  •  Johnson  v.  Collinjfs,  1  East,  10^. 

brooke,  2  Wila.   9.      Powel  v.   Mounter,  •  Clarke  v.  Cock,  4  East,  67. 

1  Atk.  612,  and  in  Fillans  9.  Van  Mierop,  ^  Id.  ibid.  4  East,  71.  8.  C. 

Burr.  1662.     Lord  Mansfield  aays,  a  ver-  « Id.  ibid.  4  East,  57. 

bal  acceptance  isi  binding,  and  in  Sproat  ^  Wynne  v.  Raikes,  5  East,  614. 

V.  Matthews,  1  T.  R.  182,  it  was  taken  for  '  9  &  10  Wrn.  S.  c.  17.  s.  1. 

granted  by  the  court  and  bar,  that  a  parol  *  Leach  v.  Buchanan,  4  Esp.  Rep.  ^^ 

j»cccpunce  was  good.     8re  also  »Strn.  817.  B:jt  or  r.  Gingell,  3  Esp,  Rep.  6^.    l^J^^" 
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^  As  already  obserred,  an  acceptance,  in  regard  to  extoU  or  effect,  may  2dly 
•)e  either  absolute,  conditional,  or  partial,  or  varying  from  the  tenor  oi^J^ 
the  bill.     In  regard  to  these,  many  of  the  points  in  the  pages  immedi- 
ately preceding,  arc  applicable. 

An  absolute  acceptance  is  an  engagement  to  pay  the  bill  according  to  MwltUe. 
iu  tenor.  At  present,  the  usual  mode  of  making  such  an  acceptance  is 
either  by  writing  on  the  bill  the  word  ^' accepted^*  and  subscriDing  the 
drawees  name;  or  by  writing  the  word  "  accepted^*  only;  or  it  may  be 
bj  merely  writing  the  name^  either  at  the  bottom,  or  across  the  bill. 
NMiere  a  bill  payable  after  sight  is  accepted,  it  is  usual  and  proper  also 
''>  write  the  day  on  which  the  acceptance  is  made.*  And  if  on  produc- 
'm  of  such  a  bill  an  acceptance  appears  to  have  been  written  by  the 
defendant,  under  a  date  wliich  is  not  in  his  hand-writing,  the  date  is 
evidence  of  the  time  of  acceptance,  because  it  is  the  usual  course  of 
bopess  in  such  cases  for  a  clerk  to  write  the  date,  and  for  the  party  to 
^*Tite  his  acceptance  under  the  date.*  On  a  written  acceptance  by  any 
<^t!ier  person  than  the  drawee,  it  should  seem  essential  that  his  name 
aiioula  appear.'  By  the  practice  of  the  London  bankers,  if  one  banker 
who  holds  a  check  drawn  on  another  banker,  presents  it  after  "four 
oxlock,  it  is  not  then  paid,  but  a  mark  is  put  on  it  to  show  that  the  drawee. 
Kas  eftectsj'and  that  it  will  be  paid,  and  this  marking  amounts  to  an 
acceptance,  payable  next  day  at  the  clearing  house.  ^  When  an  accept- 
^ce  is  made  by  one  partner  only,  on  the  partnership  account,  he  should  [  17*4  3 
regularly  subscribe  the  name  of  the  firm«  or  express  that  he  accepts  for 
Hmaelf  and  partner;*  but  any  mode  which  indicates  an  intention  to  be 
Jwund  by  the  terms  of  the  request  in  the  bill,  will  bind  the  firm." 
And  when  by  an  agent  for  his  principal,  he  must  subscribe  the  name  of 
fQch  principal,  or  specifj^  that  he  does  it  aa  agent,  as  otherwise  it  may, 
if  he  be  named  or  described  in  the  direction  of  the  bill,  make  him  per* 
^onally  responsible."  It  has  been  adjudged,  that  if  a  bill  be  made 
payable  in  a  city  or  large  town  generally,  it  must,  by  the  acceptance, 
'^  nude  payable  at  some  particular  house  or  place  there,  and  if  not, 
'hat  the  holder  may  protest  it,  which  seems  reasonable,  as  otherwise  it 
^'Ould  be  difficult  m  many  cases  for  the  holder  to  find  out  the  residence 
<^f  the  drawee.*"  (226)   Much  discussion  has  of  late  taken  place  upon  the 


"^Ryde,  1  Mareh.  159, 160  \  and  Price  v. 
*'*al,  there  cited. 

Uach  V.  Buchanan,  4.  Esp.  Rep.  226. 
'^ner  against  the  acceptpr  oi  a  bill  of 
*  ^change  ;  the  only  evidence  wn  to  the  ac- 
ceptance was,  that  the  defendant  had  ac- 
Ww^le<lged  to  witness  that  this  acceptance 
^2^  his  hand-writing,  and  that  it  would  be 
v*^y  paid.  The  defendant  offered  to  prove 
"M  the  acceptance  had  been  forsed  by  the 
^^wer,  but  Lord  Ellenborough  held,  that 
'"e-**  the  evidence  given  by  the  plaintiff 
'-b  wboUj  discredited,  it  couM  not  entitle 
'm:  defendant  to  a  verdiict;  and  as  he  so  ac- 
if edited  the  biU,  and  hiduced  a  person  to 


take  it,  he  should  hold  him  liable  for  the 
payment;  and  the  plainUff  had  a  verdict. 

K  Beawes,  pi.  266. 

^  Glossop  o.  Jacob,  4  Campb.  227.  1 
SUrk.  69.  a  C. 

i  Bayl.  78. 

^  Robson  V.  Bennett,  2  Taunt  S88. 

1  Ante,  89. 

■"  Ante,  39.  Maaon  v.  Rumsey;  1 
Campb.  384. 

>  Poth  pi.  118.  Thomas  o.  Bishop,  2 
Stra.  955.  Macbeath  v.  Haldimand,  1 
T.  R.  172. 

^  Gregory  o.  Walcup,  Gomyns,  76.  Mut« 
ford  V.  Walcot,  Ld.  Raym.  674. 


'226)  Where  a  foreign  bill  is  drawn  on  persons  residing  in 'A.,  payable  in  B.,  without 

■y  pvticularptace  in  the  Utter  city  being  designated  where  payment  is  to  be  made,  the 

'■ier  msy  deftCand  acceptance  and  payment  of  the  drawees,  at  A  ,  and  a  protest  for 

•  ''1-acccptanee  or  n5n-payment  will  be  good  if  made  there;  or  the  holder  may  at  his  elec« 

'•''^,  if  payment  ia  not  ;niu]e  at  B.  at  the  maturity  of  the  bill,  protest  the  bill  there  for 

•^'Ptyment  For  as  noplace  in  B.  is  pointed  out  to  which  the  holder  might  reBort,  axK^ 
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Sdly.  Fwm  effect  of  an  acceptance  payable  at  a  particular  place,  and  which  we  will 
of**  ac^Dt-  ^^^s*^^*"  when  we  examine  the  presentment  for  payment.    If  the  drawee 
ances?      "determine  that  tiie  bill  shall  be  payable  only  at  a  particular  place,  the 
statute  1  &  2  Geo.  4.  c.  78,  enacts,  that  he  must,  in  his  acceptance,  ex- 
press that  he  accepts  the  bill  ^^  payable  at  a  banker's  house,  or  other 
place  only,  and  not  otherwise  or  elsewhere."         ' 

In  general,  as  no  formal  act  is  required  to  constitute  a  simple  con- 
\  tract,  and  any  mode  which  demonstrates  an  intention  to  become  bound 
by  it,  will  have  an  obligatory  force  on  the  contracting  party;  any  act 
01  the  drawee  which  evinces  a  consent  to  comply  with  the  request  of 
the  drawer,  will   constitute   an  acceptance.      Thus   the  word   "ac- 
cepted," "seen,"*  •' presented,"^  the  d^y  of  the  month,'  or  a  direc- 
tion to  a  tliird  person  to  pay  the  bill,*  written  thereon,  or  any  other 
2      paper,  relating  to  the  transaction,*  will  amount  to  an  acceptance  ;  and 
[,   "^75   ]  though  the  bill  be  not  addres*<ed  to  any  person,  yet  if  defendant  write 
across  it,  *' accepted,  C.  M."  he  will  be  liable  as  acceptor;"  nor,  in- 
deed, as  we  have  just  seen,  was  it  necessary  before  the  late  act,  that 
the  acceptance  should  be  in  writing.^ 

An  acceptance  may  also  as  to  foreign  bills  and  inland  bills  drawn 
before  1st  August,  J8£l,  be  implied  as  well  as  expressed;  and  it  is  said 

Drawer  against  the  acceptor  of  a  bill  of 
exchange.  The  question  was  aa  to  ibc 
validity  of  the  acceptance.  The  bill  was 
drawn  in  New  England,  and  remitted  to 
the  plaintifiF's  correspondent  in  London, 
together  with  another  bill  drawn  upon 
the  same  account,  both  which  were  sent 
to  the  defendant  for  his  acceptance,  who. 
in  his  letter  acknowledging  the  receipt  of 
them,  wrote  thus,  *♦  the  two  bills  of  ex 
change  which  you  sent  me,  I  will  pay 
them,  in  case  the  owners  of  the  Quew 
Anne  do  not,  and  they  living  in  Dublin. 
must  first  apply  to  them.  I  hope  to  have 
their  answer  in  a  week  or  ten  days.  I  oo 
not  expect  they  will  pay  them,  but  I  judge 
it  proper  to  take  their  answer  before  I  do. 
which  I  request  you  will  acquaint  Mr.  Wil- 
kinson with,  and  that  he  may  rest  eatiefied 
with  the  payment.**  The  defendant  insisteti 
that  this  was  only  a  conditional  acceptance.  | 
to  pay  in  case  the  owners  of  the  Queen 
Anne  did  not  But  Raymond,  C  J.  held 
the  acceptance  an  absolute  one.  See  al^^^ 
PiUans  v.  Van  Mierop,  3  Burr.  1663. 

«  3  Moore,  91. 

«  Ante,  170, 171. 


P  Poth-  pi.  45. 

9  Anon.  Comb.  401.  Per  Holt,  C.  J.  If 
the  drawee  underwrites  a  bill  "  presented 
such  a  day,  or  only  the  day  of  the  month," 
it  is  such  an  acknowledgment  of  the  bill  as 
amoimts  to  an  acceptance,  and  this  was  de- 
clared by  the  jury  to  be  the  common  prac- 
tice; and  see  Yin.  Abr.  tit  Bills  of  Ex- 
change, L.  4.    Bayl.  77.  ' 

» Id.  ibid. 

•  Moor  V.  Whitby.  Bull.  Ni.  Pri.  270. 
A  bill,  drawn  by  Newton  on  the  defendant 
was  presented  for  acceptance  ;  the  defen- 
dant wrote  upon  it,  *'  Mr.  Jackson,  please 
to  pay  this  note,  and  charge  it  to  Mr.  New- 
ton's account  R.  Withby."  It  was  in- 
sisted that  this  was  no  acceptance,  but  only 
a  direction  to  Jackson  to  pay  it  out  of  a 
particular  fund^  and  if  there  were  no  such 
fund  the  money  was  not  to  be  paid.  Per 
eur.  This  is  a  direction  to  Jackson  to  pay 
the  money,  and  it  signifies  not  to  what  ac- 
count it  is  to  be  placed,  when  paid;  that  u 
a  transaction  between  them  only,  and  this 
is  clearly  a  sufficient  acceptance.  Bayl. 
77,  8.    Selw.  Ni.  Pri.  4th  edit  814. 

•Wilkinson    v.   Lutwidge,    Stra.    648. 


the  drawees  reside  at  A.  an  attempt  to  search  for  them  at  B.  would  be  without  object  or 
effect;  and  the  holder  is  not  bound  to  go  elsewhere,  as  the  bill  has  directed  payment  at 
B,;  and  he  may  conform  his  conduct  to  the  tenor  of  the  bill.  And  on  the  other  hand  it 
is  a  sound  rule  that  where  no  particular  place  of  payment  is  fixed,  a  demand  upon  ibc 
drsiwees pcrsanally  is  good;  and  a  general  refusal  to  pay  is  a  refusal  according  ^o  the 
tenor  of  the  bill,  and  is  equivalent  to  a  refusal  to  pay  in  B.  Mason  v.  Frankiith  ^  ^^' 
Rep.  202.    Sort  v.  Franklin,  3  John.  Rep.  207. 

Where  a  note  is  not  payable  at  any  particular  place,  and  the  maker  has  a  known  •nd 
permanent  residence  within  the  state,  the  holder  is  bound  to  make  a  demand  of  payment.. 
there,  in  order  to  charge  the  indorse;  but  where  a  note  was  dated  at  Albany,  «nd  the 
maker  had  removedto  Canada,  a  demand  of  payment  at  Albany  was  held  sufficieDt 
Anderson  \.  Drahe,  14  John.  Rep.  114^ 


p^f  Jllilff 


1*1  "I  «fi.p«"" 
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mat  it  may  b^  inferred  from  the  drawee's  keeping  the  bill  a  great  lengtli  ^^r-^om 

of  time,  or  bj  any  other  act,  which  gives  credit  to  the  bill,  and  induces"")*    ^r^*'^! 

the  holder  not  to  protest  it;  or  is  intended  as  a  surprise  upon  him,  andj^^j*^^^^  " 

to  induce  him  to  consider  the  bill  as  accepted.  >     But  it  should  seem 

that  the  mere  detention  of  a  bill  for  an  unreasonable  time  by  the  drawee]]    ITS    ] 

will  not  amount  to  an  acceptance,    although  the  drawee  destroy  the 

bill.*    And  by  the  usage  of  trade  in  London,  a  check  may  be  retained 

by  a  banker,  on  whom  it  was  drawn,  till  five  oVlock  in  the  afternoon 

of  the  day  on  which  it  is  presented  for  payment,  and  then  returned, 

though  it  has  been  previously  cancelled  by  mistake. '^     And  constructive 

acceptances  ought  to  be  watched  with  tlie  utmost  care,   for  when  a 

party  puts  his  name  on  a  bill,  he  knows  what  he  does,  and  that  he 

thereby  enters  into  a  contract;  but  it  is  laying  down  a  very 'loose  and 

dangerous  rule  when  any  degree  of  latitucle  is  given  to  thesp  cases  of 

constructive  acceptances.     The  cases  which  have  been  determined  in  . 

lavour  of  these  constructive  acceptauces  have  all  been  decided  upon 

vo IT  special  circumstances.^     As  fur  as  it  respects  inliind  bills  drawn         •    ». 

after  the  1st  August,  1821,  these  constructive  acceptances  have  been 


^  CltTcy  V.  Dolbio,  Rep.  Temp.  Hard  w. 
^"t^-  Peach  D,  Kay,  post,  17ri,  n.  Harvey 
f.  Martin,  1  Campb.  •li.O.  Fernandez  t\ 
^Ijnn,  1  Campb  426.     Poth.  pi.  46. 

Harvey  v.  Martin,  1  Cainpb  425.  Kay  I. 
^If  n.  2.  In  an  action  by  the  payee  and 
noMer  of  a  bill  againist  the  defendant  as 
acceptor,  it  appeared  that  the  bill  was 
<liawn  m  Guern»ey,  where  the  drawer  and 
tbe  plaintiff  resided,  on  the  defendant,  who 
lived  in  Cornwall,  dated  13th  of  March, 
1S05,  at  three  months;  that  within  a  I'ort- 
[ugbt  after  it  was  drawn,  the  plaintiff  sent 
it  to  the  defendant,  desiring  hira  to  accept 
it,  aad  rcniit  to  S.  Dobree,  the  plaintiff's 
cartespondent  in  London.  On  15th  April, 
l^io,  the  plaintiff,  finding  that  the  bill  had 
not  l>een  sent  to  S.  Dobree,  wrote  to  the 
(Icrtndant,  requesting  hikn  to  accept  and 
^^  it,  statins,  that  though  he  considered 
t^  l^eeping  of  the  bill  as  ^ntamount  to  an 
acceptance,  yet  that  it  was  not  the  same  to 
^m,  aa  &  Dobree  would  not  give  him 
credit  for  it  until  he  received  it  accepted. 
Tbe  defendant,  however,  did  not  accept 
fQ«  bill,  or  remit  it,  or  give  any  notice  of 
ai* refusal  so  to  do.  On  Isl  of  June,  the 
defendant  signed  a  letter,  admitting  that 
^e  had  kept  the  bill,  though  told  by  the 
plaintiff  that  he  considered  his  doing  so  as 
t^tamoont  to  an  acceptance,  as  he  intend- 
ed to  have  paid  it,  but  having  no  effects  of 
^iie  drawer's,  refused  to  pay;  and  on  4th  of 
•^^y,  when  the  bill  was  protested  for  non- 
payment, he  said  he  had  neglected  to  write 
"H  acceptance  upon  it,  thinking  it  of  no 
^nsequence,  as  he  meant  to  pay  it.  Lord 
Ellenborough  referred  to  a  MS.  ca>e  of 
Trimmer  r.  Oddie,  in  which  Lord  Kenyon 
expressed  an  opinion,  that  a  mere  keeping 
'  •  a  bill  was  an  acceptance,  and  said  he 
i-'Clined  to  entertain  the  same  opinion,  but 
^aould  leave  that  question  to  tlie  jury,  on 
^  custom.  Gibbs,  however,  for  the  de- 
tfndant,  admitting  that  he  could  not  an- 


swer the  case,  a  verdict  was  foimd  for  the 
plaintift.  And  on  an  application  to  Lord 
Klienborough  to  certify  tor  a  special  jury, 
his  Lordsliip  refused,  saying,  that  this  was 
a  clear  caj>e,  but  that  if  it  had  not  been 
attended  with  such  strong  adniisBions  on 
the  part  of  Uic  defendant,  but  had  been 
a  mere  ca»e  of  a  bill  kept  by  the  drawee, 
^e  should  have  thought  it^  a  fit  case  for  a 
special  jury  to  decide  whether  such  de- 
tention of  the  bill  amounted  to  an  accept- 
ance. 

See  Scaccia  de  Commerciis  et  Cambio, 
folio  383.  num.  'SSij.  who,  in  enumerating 
the  different  acceptances,  mentions,  that 
which  is  made  tacite  per  receptionem  et 
dctentiunem  liierarum.  Sec  also  Poth. 
Contrat  de  Change,  part  1,  chap.  3d.  page 
39,  who  observes,  that  the  ordonnance 
having  directed  that  an  acceptance  should 
be  in  writing,  had  rendered  inadmissible 
the  acceptation  turitt  resulting  from  Uie 
drawees  having  received  and  retained  thc 
bill. 

»  Mason  v.  Barff,  2  B,  &  A.  2G. 

•  Jeunc  V.  Ward,  1  B.  &  A.  653. 

^  Fernandez  v.  Glynn,  1  C'anipb.  426,  in 
notes;  plaintiff  paid  into  the  house  of  Ven- 
and  Ccr  a  check  on  the  defendant's  ho'iv. . 
Vere's  clerk  took  it  to  the  clearing  houM- 
to  be  paid,  and  put  it  into  the  defendant's 
drawer.  Vere's  clerk  received  it  back  be- 
fore five,  cancelled,  with  a  memorandum 
written  under  it,  **  cancelled  by  mistake.'* 
The  course  was  proved  to  be  for  the  clerks 
to  take  the  checks  from  the  drawers,  and 
send  them  to  the  respective  bankers,  and 
tiiose  which  they  will  not  pay  are  returned 
leiore  five  o'clock.  Lcid  iClljriborough 
held,  that  notwithstanding  the  ciuicelling, 
the  (tefendant  had  till  five  o'clock  to  re- 
turn the  bill;  and  having  so  returned  it,  it 
amouffied  to  a  refusal  to  pay.  See  also 
Turner  v.  Mend,  1  Stra.  416. 

«  Mason  v.  Barff,  2  3.  &  A.  35,  6. 
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3dij.  F4frm  put  an  end  to  by  the  late  act,  requiring  the  acceptance  to  be  in  writing 

and    effect  ^^  ff^^  i,iii  if^^ip 
of   accept-  •' 


snces. 


A  verbal  or  written  promise  to  accept,  at  a  future  period,  a  bill 
already  drawn,  or  that  a  bill  then  drawn,  shall  meet  due  honour,'' 
or  shall  be  accepted,  or  certainly  paid  when  due,'  amounts  to  an  ab- 
solute acceptance ;  and  a  promise  of  the  same  nature,  as  for  instance, 
^^  leave  the  bill  and  I  will. accept  it,"^  and  it  be  proved  that  the  bill  was 
C  1^^  ]  sent  or  left  accordingly,*'  will  also  amount  to  a  complete  and  absolute 
acceptance,  in  the  hands  of  a  bona  fide  holder,  although  the  drawee 
had  no  consideration  for  the  promise.^  So  a  letter  promising  that  a 
bill  already  drawn  shall  be  paia,  will  operate  as  an  acceptance,  although 
the  letter  be  not  received  until  after  the  bill  has  become  due,  and 
although  no  person  has  been  induced  by  such  promise  to  take  the  bitl.^ 
So  a  verbal  promise  to  accept,  though  the  party  expressly  defer  a  writ- 
ten acceptance,  yet  where  he  says,  *'  leave  tne  bill  and  I  will  accept  it," 
is  a  complete  acceptance,'  and  a  verbal  promise  to  accept  a  returned 
bill  when  it  shall  come  back,  is  binding  if  it  be  returned. ">  But  a^  we 
have  already  seen,  .a  promise  to  accept  a  non-existing  bill  is  not  an  ac- 
ceptance, although  the  party  may  be  sued  specially  for  the  breach  of  his 
engagement.^* 

A  promise  to'  accept  in  future,  made  on  an  executory  consideration, 
will  not  bind,  while  the  consideration  remains  executory^  unless  it 
influence  some  person  to  take  or  to  retain  the  bill  ;>'  and  in  all  cases,  if 
the  promise  to  accept  in  future  be  obtained  from  the  drawee,  by  anr 


^  1  &  2  Geo.  4.  c.  78.    Ante,  170. 

«  Clarke  V.  Cock,  4  East,  69,  70. 

f  Wynne  v.  Raikes,  8  £ast,  514.  Ex 
parte  Dyer,  6  Ves.  9. 

g  Bui.  Ni.  Pri.  270.  Molloy,  b.  2.  c.  10. 
s.  20.  Mar.  17  Bayl.  81.  ace,  Pierson 
V.  Dunlop,  Cowp.  673.  Semb.  contray  and 
giuere  if  thU  answer  would  amount  to  an 
acceptance,  if  given  within  the  twenty- 
four  hours  which  the  drawee  usually  has  to 
accept  the  bill. 

Bui.  Ni.  Pri.  270.  A  small  matter 
amounts  to  an  acceptance,  as  saying, 
**  leave  the  bill  with  me  and  I  will  accept 
It,*'  for  it  is  giving  a  credit  to  the  bill,  and 
hindering  the  protest 

Lord  Ellenborough,  in  Clarke  v.  Cock, 
4  East,  69,  said,  **  It  has  been  laid  down 
in  so  many  cases,  that  a  promise  that  a 
bill  when  due  shcdl  meet  with  due  honour y 
amounts  to  an  acceptance,  and  that  with- 
out sending  it  for  a  formal  acceptance  in 
writing,  that  it  would  be  wasting  words  to 
refer  to  books  on  the  subject" 

Lord  Ellenborough,  in  delivering  judg- 
ment in  Wynne  o.  Raikes,  5  East,  521, 
said,  "  A  promise  to  pay  an  existing  bill, 
is  an  acceptance.  A  promise  to  pay  it  is 
also  an  acceptance.  A  promise  dierefore 
to  do  the  one  or  the  other,  i  e.  to  accept 
or  certainly  pay,  cannot  be  lesa  than  an 
acceptanee." 

^  AnderaoA  v.  Hick,  8  Campb.  179  A 
'bill  drawn  upon  the  defendants  iKaa  re- 
turned unaccepted,  but  one  of  the  de- 
fendants afterwards  told  the  plaintiff,   "  if 


he  would  send  it  (the  bill)  to  the  couiting- 
house  again,  he  would  give  directions  for 
its  being  accepted."  The  plaintiff  con- 
tended that  this  promise  amounted  to  an 
acceptance  ;  but  could  not  prove  that  th^ 
bill  was  sent  back  to  the  defenders 
counting-house.  Lord "  fillertborough  said , 
"  This  was  only  a  conditional  promi.«e  to 
accept,  and  could  not  operate  as  an  ac- 
ceptance till  the  bill  was  sent  back  to  the 
counting-house  ;**  plaintiff  nonsuited.  Sec 
also  Cox  V.  Coleman,  cited  Rep.  Temp 
Hardw.  74. 

f  Pillans  V.  Van  Mierop,  3  Burr.  1669. 

*  Wynne  v.  Raikes,  5  East,  614.  ante, 
169,  note. 
1  Molloy,  b.  2.  c.  10.  a.  20. 

■»  Cox  ».  Coleman,  ante,  171,  and  An- 
derson ».  Hick»  3  Campb.  179.  supra, 
note.  * 

■  Ante,  167, 168. 

^  Smith  o.  Brown,  2  Marsh.  41. 

PBayl.  78,  79.  cites  PlUans  v.  Vw 
Mierop,  8  Burr.  1669.  and  aee  Clarke  r. 
Cock,  4  East,  70.  Wynne  ».  Raikes,  5 
East,  621.  Holt,  C  N.  P.  188.  In  Pil- 
lans, tr.  Van  Mierop,  8  Burr.  1669,  Ld. 
Mansfield  says,  it  was  argued  at  the  trial 
that  this  imported  to  be  a  credit  giren  to 
Pillans  and  Rose,  in  project  of  a  fatare 
credit  to  be  given  by  them  to  White,  and 
that  this  credit  mig^t  well  be  eoontenDajid' 
ed  before  the  advancement  of  any  money, 
and  this  is  so. 
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£tad  or  ttisrepreBentation,  it  will  not  bind  him,  unless  U  be  in  the  ^^-  ^^^ 
.  nds  of  a  bona  fide  bolder.^  ^™*  ,^^j^ 

ances.. 
To  constitute  an  acceptance  there  must  be  some  circumstance  from 

*<rbence  it  may  be  inferred  that  the  drawee  imagined  he  had  induced  the 
holder  to  consider  the  bill  as  accepted/  and  the  whole  of  the  circum- 
stances must  be  taken  together,  and  there  must  be  evidence  of  a  con- 
tract to  charge  a  party  as  acceptor.*  Therefore  an  express  refusal  to 
accept,  as,  **  I  will  not  accept  the  bill  5''*  or  an  answer  given  by  the[  ^7S  ] 
drawee  when  the  bill  is  called  for,  *^  there  is  your  bill,  it  is  all  right  ;"*^ 
cannot  be  construed  into  an  acceptance,  unless  intended  to  deceive 
the  holder,  and  to  induce  him  to  consider  it  as  an  acceptance.  *■  And 
^\rhere  the  drawee  after  a  refusal  to  accept,  on  the  ground  that  he  had 
Vio  effects,  promised  to  attempt  to  procure  payment  for  the  holder, 
because  he  nad  just  received  some  eifects ;  on  which  the  bill  was  pre- 
sented to  him,  and  he  desired  the  holder  to  leave  it,  and  said,  that  he 
vottld  examine  into  it  $  whereupon  the  bill  was  left  with  him  eight  or 
ten  days,  and  was  then  called  for,  on  which  the  drawee  offered  to  let 
the  holder  sell  some  of  the  effects,  and  pay  himself  $  this  conduct  was 
faolden  not  to  amount  to  an  acceptance.^^  So  it  has  been  determined, 
that  if  the  drawee  of  a  bill  say  ne  cannot  accept  it  without  further 
direction  from  I.  S.,  and  I.  S.  afterwards  desire  him  to  accept  and 
draw  upon  A.  B.  for  the  amount,  the  mere  drawing  a  bill  upon  A.  B. 
will  not  amount  to  an  al>solute  acceptance,  nor  can  become  such  before 
.the  bill  on  A.  B.  is  accepted. *  And  where  the  drawee  of  a  bill,  on 
presentment  for  payment,  said,  «Hhis  bill  will  be  paid,  but  we  cannot 
allow  you  for  a  duplicate  protest,"  and  the  holder  refused  to  receive 
payment  without  the  charges  of   such  protest,  this  was  held  not  to 

'J  Pillans  ».  Van  Mierop,  8  Burr.  1669.  to  charge  the  acceptor,  whereas  it  is  othcr- 

'Ante,  174.      Bentinck  «.  Dorricn,   6  wise  upon  this  evidence.     Rccs  p.  "War- 

Ea«l,  201.  wick,  2  B.  &  A.  113. 
•Per  Lord  Hardwicke,  in    Clavey  r.         tPpapT,  .    tr-^  -o^^i  ^0  „^^     r      1 

,T"  "  a^^"  A^  fu  "«^,•»««  •*?""*  notes,  (where  a  written  refusal  i.  .aid  to 
4e  acceptor,    and  the   ey.dence   of   an     ,„ount  to  an  acceptance)  contra. 

»^'^"f ""  .'  *'  *"'•  •'•T'K  ^«*"  In  Lnmley  v.  Palmer.  Rep.  Temp. 
pre«nted  for  acceptance,  and  refused  by  H.rdw.  76.  there  is  this  Lte  :  «  UndJ?- 
Ae  drawee,  beca.»e  he  had  no  effects,     ^^ting  or  indorsing  a  bill  thus,  /  uHll  «rf 

nl  "^■"""Vj"'"  ^^  .u  T  n*  """u  '  ""f'  ""  ««.  »  held  b,  the  custom  rf 
»^JL  I  ^^^l^"^''  ?'  ''.''  J'TS  »»-  merchants  to  be  a  good  accept«>ce,''  but 
lardow,  plaintiff's  agent  met  Ae  drawee     i„  Bayley  on  BilTs,  7S,  it  is  rtated   that 

^nlf^l  ^uA.  ^  -iT'**  .f,,  ''*'P  M  ^"^  Mansfield,  in  Peaih  i,.  Kay.  Sittings 
Mcne  him  hn  debt,  and  he  said  he  would     .fte.  Trinity  Term.  1781.  said,  « It  ^ 

L  t.T"-i  ^?"  ^^  °°''.r'"'  '!"*'  '•<'"'  ^y  ""  *«  J-'IP".  thit  an  erpT\J,t 
U^.^      ' .  whereupon   the  agent  m».     fu^al  to  accept,  written  on  the  bill,  where 

^^  f  7^  f  ^^  *Ji*  KM  T"  *«  •'"'^'«  •PP""<'  *«  P»rty  *to  took 
l^«  .li  KUI  ^^  ^"''««.  7^0  bid   him      i,  „„y,  ^hat  he  had  written,  was  no  ac 

kll^  -i.  ^1  -.r^  *TT.'"'  '?  =«P*»°"  ;  l""*  if  «>«■  <J™''«  ^  intended 
1^  "was  left  with  him  e  ght  or  ten     j,  „  ,  g„^rise   upon   the   party,  and  to 

a3^A.*!l^U  JT1*.  v"**^  i,"*""'     "^«  bim  consider  it  a.  an  accepUnce, 

^^.^^.^  V  ^f "  '^\'*T  **y  "«emed  to  think  it  might  have  been 
™  the  effects  and  pay  himself,  which  the     otherwise." 

■fent  reftised.   and  dwrenpon  this  action 

was  broaght ;  and  per  Lord  Hardwicke,  "  Powell  e.  Jones,  1  Esp.  Rep.  17. 

iadeed,  it  hM  been  adjudged,  that  a  parol  '  Id.  Ibid. 

feceptaoee   will   b«  good,   and  possibly  ,„            ,,„.„„         „    , 

««Ting  the  bai  ten  days  with  the  drawee  «^'^'"T*J'',i'<'*'»'  ^P-  ^emp.  Hardw. 

night  of  itself  be  «ueh  a  consent  as  to  „  •  ."'e,  "w,  note,  but  see  Harrey  v. 

•axwattoan  aeeepluice.    Bot  this  Is  not  "•»""•  *  Campb.  426,   6.  ante,  175,  in 

»o,  for  you  most  take  the  whole  together,  "°*es. 

«vd  there  most  be  eridence  of  a  contract  »  Smith  t».  Ifissen,  I  T.  R.  269. 
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adly.  Form  amount  to  an  acceptance.*  So  where  the  drawer  of  a  bill  wrote  to  tiie 
•n^  ^#^^' drawee, 'Stating,  that  he  valued  on  him  for  the  amount,  and  addtd, 
^jj^;^^^ '"  which  please  to  honour^'*  to  which  the  drawee  answered,  "the  bill 
shall  have  attention;"  it  was  held,  that  these  words  were  ambij^ous, 
and  did  not  amount  to  an  acceptance  of  the  bill,  inasmuch^,  as  although 
an  acceptance  may  be  made  by  a  letter  to  a  drawer,  still  that  can  only 
be  so  where  the  terms  of  the  letter  do  not  admit  of  doubt.*  And  in 
all  case  when  the  undertaking  is  doubtful,  the  drawee  will  be  at  liberty 
.  to  rebut  the  presumption  in  favour  of  an  acceptance ;  as,  where  a 
bill  was  sent  by  ptwt  to  the  drawee  for  acceptance,  and  he  entered  it  in 
his  bill-book,  wrote  upon  it  to  the  number  of  the  entry,  and  kept  it  ten 
days,  and  on  the  tenth  day  minuted  the  day  of  the  month  on  it,  and 
returned  it,  saying  he  could  not  accept,  it  was  adjudged  that  these  cir- 
cumstances did  not  constitute  an  acceptance,  it  being  proved  that  it 
was  the  drawee's  practice  to  enter  all  his  bills,  whether  he  meant  to 
accept  them  or  not. « 

[  180  1  I^  the  drawee  of  a  bill  be  desirous  not  entirely  to  dishonour  it,  lie 
may  make  such  an  acceptance  as  will  subject  him  to  the  payment  of  the 
money  only  on  a  contingency,  in  which  case  the  acceptance  is  called  con- 
ditional.^ This  is  permitted,  though  we  have  seen  that  the  bill  cannot 
be  drawn  payable  on  a  contingency. "  The  holder  is  not  bound  to 
receive  sucn  an  acceptance,  but  if  he  do  receive  it,  he  must  observe  its 


•  Andersen   and   others   r.   Heath  and 
others,  4  M.  &  S.  303.    Where  the  holders 
of  a  foreign  bill  of  exchange,    payable 
sixty  days   after  sight,  presented  it  to  the 
drawees  for  acceptance,  which  being  re- 
fused, they  protested   it  for  ncyi-accept- 
ance,  and  afterwards,  on  the  day  it  be- 
came due,  presented  it  to  the  drawees  for 
payment,  making  a  charge  for    the    ex- 
penses of   protesting   it ;    to    which    the 
drawees  said,  **  this  bill  wijl  be  paid,  but 
we  cannot  allow  you  for  a  duplicate  pro- 
test*' And  the  holders  refused  to  receive 
pajrment,  without  the  charges ;  and  after- 
wards the   drawees  revoked  their  offer  to 
pay  ;  held,   that  they  might  well  <lo  so, 
for  this  did  not  amount  to  an  acceptance 
of  tl^e  bill  by  the  drawees.     Ivord   lOile.n- 
borough  said,  that  is  ihi^  cji^e  the  defend- 
ants   had,    as    it   were,   commenced   the 
work  of  discharging  the  bill,   and  were 
upon  the  very  brink  of  paving  it,  when 
the  subject  of  the  charge  for  lae  duplicate 
protest  was  started,   which   caused    tlieni 
to  hold  their  hand.     But  at  this  time  nei- 
ther of   the  parties  were  treating   about 
acct^tting  the  bill,  nor  wa-j  it  ever  men- 
tioned or  contemplated  by  them  ;  all  that 
was  thought  of  was   the  payment  ol  the 
bill.     If  therefore  this  could  enure  as  an 
acceptance,   it    would   euure  against   the 
plain     intent   of     the  parties.      It  is  un- 
doubtedly true,  that  if  a  merchant,  upon 
beine  applied  to  for  his  acceptance,  uses 
words  which  import  a  promise  to  pay  the 
bill,  this  will  amount  to  an  acceptance; 
but  it  is  not  so  where  the  words  are  used 
upon  a  different  occasion,    and    with  a 
different  intent.     Now  in  this  case  all  tliat 
was  ever  contemplated  was  payment,  and 


as  to  that  the  defendant  says,  if  you  will 
take  the  amount  of  the  bill  it  shall  be  paid, 
but  if  you  choose  to  insist  on  having  the 
seventeen  shillings,  I  will  not  pay  it  ^'ot 
one  word  passes  about  acceptance ;  and 
the  party  unfortunately  elected  to  stand 
upon  his  claim  to  the  seventeen  shilling:^, 
but  for  which  he  would  have  been  paid. 
And  Le  Blance,  J.  added,  that  to  hold 
this  an  acceptance,  would  be  to  hold  it 
something  never  intended  by  the  parties. 
And  per  curiam  ^  judgment  of  nonsuit. 

•»  Rees  V.  Warwick,  2  B.  &  A.  113. 

«  Powell  V.  Monnier,  1  Atk.  611.  A 
bill  was  sent  by  the  post  to  the  drawee  for 
acceptance;  he  entered  it  in  his  bill 
book  (which  was  his  practice  with  all  bill'* 
he  received,  whether  he  intended  to  ac- 
cept them  or  not)  wrote  upon  it  in  the  num- 
ber of  ilus  entry,  and  kept  it  ten  days  ;  ou 
tlie  tenth  he  wrote  upon  it  the  day  of  the 
month,  and  returned  it,  saying  he  could 
not  accept  it  And  per  Lord  Hardwickc. 
**  It  has  been  said  to  be  the  custom  ot 
mercliants,  that  if  a  man  underwrites  any 
thing,  be  it  what  it  may,  it  amounts  to  an 
accpptince  ;  but  if  there  were  nothino; 
more  than  this  in  the  case,  I  should  thi;<jt 
it  of  little  avail  to  charge  the  defendant;' 
but  he  cl'?cided  that  a  letter,  the  drawer 
had  written,  amounted  to  an  acceptance, 
and  see  Mason  v.  Barff,  2  B.  &  A.  20. 

d  Bayl.  b.3,  4,  5.  Selw.  N.  P.  4th  edit. 
316,  7.  Milne  v.  Prest,  Holt,  C.  N.  P- 
182.  4  Campb.  89.3.  Anderson  v.  Hick, 
3  Campb.  179.  Langston  v.  Corney,  ^ 
Campb.  176.  Gammon  r.  Schmoll,  5 
Taunt  844k     Swan  v.  Cox,  1  Marsh,  I7ft- 

«  Colehan  v.  Cooke,  WiUes,  398.  uo'e  •»• 
ante,  42  to  W. 
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fermi/  He  should  give  immediate  notice  to  the  other  i»arties  to  the  ^-  J^orm 
bill,  of  the  nature  ot  the  acceptance  offered ;«  bj;  which  means  they  ^**'^/*^^ 
^vill  not  be  dischai-ged  from  liability  to  pay  the  bill,  in  case  it  should  be  .acc^.^  ' 
retorned* 

Any  act  which  evinces  an  intention  not  to  be  bound,  unless  upon  a 
certain  event,  is  a  conditional  acceptance.  Thus  an  acceptance  by  the 
drawee  of  a  bill,  to  pay,  ^'  as  remitted  for;*'''  or  ^^  on  account  of  the 
ship  Thetis,  when  in  cash,  for  the  said  vessePs  cargo;"'  or  a  pn*mise 
to  accept  a  returned  bill,  ^'  when  it  shall  come  back'"^  or  to  accept 
''as  soon  as  he  should  sell  such  goods  ;"^  or  an  answer  ^^that  the 
bill  would  not  be  accepted  till  a  navy  bill  was  paid;""  or  "  that  the 
dmwer  had  consigned  a  ship  and  carj^)  to  him  (the  drawee)  and  another  |^  181  3 
peroon  at  Bristol,  but  that  as  he  could  not  then  tell  whether  the  ship 
would  arrive  at  London  or  at  Bristol,  he  could  not  accept  at  that 
time  ;"■  or  to  pay  if  a  certain  house  should  be  ^\en  up  to  the  drawee 
before  a  nameu  day  ;"  have  respectively  been  holden  to  be  condinonal 
acceptances,  and  not  to  render  the  acceptor  liable  to  the  payment  of 
the  bill  until  the  contingency  has  taken  place.!"  But  an  answer  by  the 
drawee,  that  he  would  pay  it  another  person  would  not,  was  construed 
to  amount  to  an  absolute  acceptance,  it  appearing  that  the  drawee  held 
himself  liable  at  all  events,  and  that  from  other  circumstances,  it  was 
not  intended  as  a  conditional  acceptance*^  And  until  the  late  decision 
and  statute  it  was  not  settled  whether  the  drawee,  by  accepting  the  bill, 
payable  at  a  particular  place,  qualifies  his  general  liability,  so  as  to  ren- 
der it  necessary  to  present  the  bill  for  payment  at  that  place. ''  A  con- 
ditional acceptance  becomes  as  binding  as  an  absolute  one,  when  the 
event  has  happened  on  which  the  drawee  undertook  to  pay  the  bill.  • 

'  Per  Bajley,  J.  ia  Sebags  ».  Abitbol,  not  good,  but  the  court  held  otherwise, 

^  yi-  &  S.  466.  and  in  Boehm  v.  Garcias,  and  over-ruled  the  objection. 

1  Campb.  425.     Per  Lord  Ellcnborough.  ^  Cox    v.   Coleman,   cited   in   Lumley 

The  plaintiflT  had  a  right  to  refuse  this  ac  v.  Palmer,  Rep.  Temp.  Hardw.  74.  ante, 

ccpUnce.    The  drawee  of  a  bill  haa  no  171,  n.        ^ 

^?lit  to  vary  the  acceptance  from  the  '  Smith  v.  Abbott,  Stra.  Il52.    Anon, 

trnns  of  the   bill,  unless  they  he  unam-  12  Mod.  477. 

bigoou^ly  and  unequivotzally  the  same.  Smith  v.  Abbott,  Stra.  1152.  The  de- 
Gammon  V.  SchmoU,  B  Taunt  853.  Pendant  accepted  a  bill,  **  to  pay  when 
P»  eurumu  A  man  is  not  bound  to  re-  S^^^^  consigned  to  hitn  were  sold."  He 
<'eive  a  lunited  and  qualified  accepUnce;  ^^^  ^^  goods,  and  on  beine  sued  upon 
te  may  refuse  it  and  reaort  to  the  drawer;  ^^*  acceptance,  in  arrest  of  judgment, 
Wif  he  does  receive  it,  he  must  conform  *^**  ^^  ^*»  ^^^  binding,  because  it  wa» 
'0  the  terms  of  it  See  also  Parker  ©.  conditional ;  but  the  court,  on  considera- 
^oidon,  7  £ast  387.  S  P  ^^^>  held,  that  though  the  plaintiff  might 

^  «  Per  Bayley,  J.  m  Sebags  v.  Abitbol,     ^*T^'!l"''^.,/''  '"^^  \  ""A  1*''*  .P'?! 
4  M.  &  8,  4S0.  tested  the  bill,  yet  as  he  did  take  it,  it 

!,„,.       *_,           _,         ^^,»,^  was  binding  on  the  defendant 

Banbury  r.  Lisset,   Stra.   1212.    The  ™  pje^oli  v.  Dunlap,  Co^-p.  671.  ante, 

f^«r  !S^r^*f*  *  ?'"  "•^'''*  Ltsset  and  yeS,  n.     An  answer  "  that  the  bill  would 

t\l^'  flf^^\  ^^  ^?y  ^  remitted  for  ^ot  be  accepted  Ull  a  navy  bill  was  paid," 

'•l«icf  at  Usance ;'  and  it  was  objected  in  ^^  YiM  a  conditional  acceptance,  to  pay 

an  action  against  him,  that  there  was  no  ^h^n  the  navy  bill  should  be  discharged, 

cndrnce  to  show  he  had  a  remittance  and  .  gp^o^t  ^.  Matthews,  1  T.  R.  182.  post, 

inat  his  acceptance  was  conditional  only.  ig2  3 

iT'k^'i  "L  ?/*;^"f^  .*»«  "^^  understood  it;  o'g^^^^^  ^       1  jyj^^h.  177. 

fnr  tk!  1  ?  ?  ^"^  ^*'^  •'"^'  ^^  ^^y  ^""""^  P  W.  ibid.  Clark  V,  Cock,  4  East,  73. 

lor  the  defendant  upon  another  pomt,  and  ,  Wilkinson  t,  Lulwidgc,  Stra.  648. 

g»Te  no  opinion  upon  this,  ,  Gammon  v.  SchmoU,  5  Taunt   344. 

*  Julian  r.  Shobrookc,  2  Wils.  9.    The  Scbags  v,  Abitbol.  4  M.  &  S.  462.    See 

aetenthnt  accepted  a  bill  to  pay,  when  in  post,  as  to  presentment  for  payment 

fJuhJor  the  cargo  of  th^  sMp/rhetis;  and  »  Banbury  v.  Lasset,  Stra.  1212.    Lum- 

^  being  sued,  moved  in  arrest  of  judg-  ley  ».  Palmer,  Rep.   Temp.  Hardw.  74. 

:TJent,  that  a  conditional  acceptance  wa«  Picrson  v.  Dunlop,  Cowp,  571.    Sproat  v. 
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^^I  ^S^  ^^^  ^^  ™^**  nevertheless  be  declared  on  specially,  with  ao  averineiil 
of  accept-  ^^^^  ^^®  conditoD  has  been  performed.* 


ances. 


With  respect  to  the  mode  of  annexing  the  conditions-it  is  observed, 
that  if  a  man  intend  to  make  a  conditional  acceptance,  and  accept  in 
writing,  he  should  be  careful  to  express  in  such  written  acceptance  the 
condition  he  may  think  proper  to  annex  ;  for  if  the  acceptance  be  in 
writing,  but  the  condition  be  not,  he  will  not  be  at  liberty  to  avail  him- 
self of  it  against  any  subsequent  party,  if  either  such  party,  or  any  in- 
termediate one  between  him  and  the  person  to  whom  the  acceptance 
was  given,  took  the  bill  without  notice  of  tlie  condition,  and  $;ave  a 
valuable  consideration  for  it ;  and  at  all  events,  the  onus  uf  proving 
such  condition  will  lie  upon  the  acceptor.*"  If,  however,  the  terms  of 
the  acceptance  be  ambiguous,  parol  evidence  may  be  resorted  to  m  order 
to  explain  them.  ^  And  where  an  executrix  gave  an  acceptance  for  a 
debt  due  from  her  testator,  and  at  the  same  time  took  a  written  engage- 
ment on  another  paper  from  the  drawer  to  renew  the  bill  from  time  to 
time  until  sufficient  effects  were  received  from  the  estate:  this  was  held 
a  snfiicient- qualification  of  the  acceptance.]^ 

Partial  or     A  partial  acceptance  varies  from  the  tenor  of  the  bill,  as  where  it  is 

vaiying.      made  to  pay  part  of  the  sum  for  which  the  bill  is  drawn,*  or  to  pay  at  a 

[    182  J  different  time,**  or  place.*>    An  acceptance  may  also  vary  from  the  tenor, 

in  the  manner  in  which  the  acceptor  undertakes  to  pay  the  bill ;''  as  for 

instance,  part  in  money,  and  part  in  bills,  or  payable  at  a  banker's,  &c.^ 


Matthews,  1  T.  R.  182.f(upra,  n.  Lewis 
«.  Orde,  1  Gilb.  Evid.  by  Loift,  179. 

•  Liangston  v.  Corney,  4  Campb.  176. 
Swan  V.  Cox,  1  Marsh.  176. 

"  Clarke  v.  Cock,  4  East,  73.  Kains  a 
Sir  Robert  Knightly,  Skin.  r>4.  Thomas 
«.  Bishop,  Rep.  Temp.  Hardw.  1,  2,  3. 
cites  Mason  v.  Hunt,  Douc:l.  296.  Bower- 
bank  V.  Monteiro,  4  Taunt.  846.  Bayl. 
84. 

•  Swan  V,  Cox,  1  Marsh.  179. 

y  Bowerbank  v.  Monteiro,  4  Taunt.  844. 

•Wegersloffe  v.  Keene,  1  Stra.  214. 
Petit  V.  Benaon,  Comb.  452.  MoIIoy.  pi.  2^. 
Mar.  eS.  86.  Poth.  pi.  48.  Wejrcrsloffe 
V.  Keene,  1  Slra.  214.  A  foreign  bill  for 
127/.  ISa.  4d.  was  drawn  on  llie  defendant 
and  he  accepted  it,  to  pay  100/.  part  there- 
of ;  he  was  bued  upon  this  acceptance,  and 
OQ  demurrer  to  the  replication,  insisted  that 
a  partial  acceptance  was  jiot  ^ood  within 
the  custom  of  merchantn,  but  the  court  held 
otherwise,  and  judgment  was  given  for  the 
plaintiff. 

•  MoUoy,  283.  In  Price  v.  Shute,  as 
mentioned  in  Molloy,  lib.  2  c.  10.  h.  20,  a 
bill  drawn  payable  on  the  Ist  January,  was 
accepted  to  be  paid  the  Ist  of  March,  the 
holder  struck  out  the  1st  March,  and  put  in 
1st  January,  and  when  it  was  due,  accord- 
ing to  that  date,  he  p!-esented  it  for  pay- 
ment, which  the  acceptor  refused,  where- 
upon the  payee  struck  out  the  1st  January, 
and  restored  1st  March,  and  recovered  in 
an  action  brought  on  that  acceptance,  as 
the  case  is  understood  by  BuUer,  J.;  see 
afeo  Bayl.  87,  n.  b.  bui  ia  Palon  v.  Winter, 


1  Taunt  423.  La^vrence,  J.  observed,  that 
Master  v.  Miller,  three  Judges  against  Bui- 
ler,  thought  there  must  have  been  some 
mistake  in  MoUoy's  account  of  that  deci- 
sion, or  that  the  case  was  not  law;  and  that 
Lord  Kenyon  held  the  case  not  to  cbnflic: 
with  Master  v.  Miller,  because  there  the 
acceptance  only  was  altered,  and  there 
was  no  alteration  of  the  bill  itself.  Bay! 
87. 

Walker  v.  Atwood,  11  Mod.  190.  A 
bill  was  drawn  on  the  defendant  8th  April, 
and  no  time  fixed  for  its  pajment,  it  was 
presented  to  the  defendant  18th  April, 
and  he  accepted  it  to  pay  the  8th  Septem- 
ber, this  being  stated  in  the  declaration, 
the  defendant  demurred,  and  insisted,  that 
as  no  time  was  prescribed  for  the  payment 
the  bill  was  payable  at  sight,  and  then  a 
promise  to  pay  two  or  three  months  after 
sij^ht  was  not  an  acceptance  within  thft 
custom  of  merchants,  but  the  court  held  ij 
was  an  acceptance  within  the  custom,  and 
the  demurrer  was  overruled. 

•»  See  the  cft.Hes  of  Sobag  v.  Abitbol,  4 
M.  &  S.  462.  Gammon  v.  SchmoU,  3 
Taunt  344.  post  Per  Abbott,  J.  Cowie 
V.  Halsall,  4  B.  &  A.  19S,  9. 

«=  Petit  V.  Ben.«on,  Comb.  452.  A  bil. 
was  accepted  to  be  paid  half  in  money  an* - 
half  in  bills,  and  the  quention  was,  wheth- 
er there  could  be  a  qualitication  of  an  ac- 
ceptance, and  it  was  proved  by  diver^ 
mercliants  that  there  might,  for  that  he 
might  refuse  the  bill  totally  and  accept  it 
in  part,  but  that  the  holder  was  not  hoond 
,  to  acquiesce  ia  such  acceptance. 
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riiiaalso  differs  from  a  bill  in  its  original  formation,  which  we  have  seen  3dljr.  Form 
must  be  for  the  payment  of  money  only.*  *5**    ^^^^^^ 

»    ^  J         J  of    accept- 

In  case  of  an  acceptance  varjins  in  a  material  respect  from  the  tenor 
of  the  billy  the  holder,  if  he  intend  to  resort  to  the  other  parties  to  the 
bill  in  default  of  payment,  shonld  immediately  give  notice  to  them  of 
>ach  conditional  or  partial  acceptance,**  and  should  if  he  meant  to  avail 
himself  of  the  acceptance,  express  in  his  notice,  the  nature  of  it ;  for  any 
act  from  whence  it  may  be  collected  that  the  holder  does  not  acquiesce 
in  the  acceptance,  such  as  a  general  notice  of  non-acceptance,  will  be  a  ^ 

waiver  of  it.' 

* 

The  liabilitj  which  an  acceptance  imposes  on  the  drawee,  may  be  ^thly  Of 
collected  from  the  preceding  part  of  this  chapter,  in  which  it  has  been  J^*  ^Mbh- 
^own,  that  an  absolute  acceptance  in  an  enn;agemont  to  pay  according  ^acceptor* 
TO  the  tenor  of  the  bill,«  and  a  conditional  or  partial  one,  to  pay  ac-  and  of  hig 
cording  to  the  tenor  of  the  acccptaace,''  and  a  drawee  having  accepted  rights  in 
a  bill  after  a  condition  annexed  thereto  by  the  ihdorser,  is  bound  there- *^®*'**^''  *^*' 
hv,  and  should  not  pay  t)ie  bill  until  the  condition  be  performed.*  H®p*'ia3  i 
i;^  pn7m7ri/v  liable  to  pay  the  bill,   and  the  drawer  aiid  indorsees  are  I-  •■ 

liable  on  his  default*  But  he  is  not  liable  to  pay  re-exchange.*  If 
he  accqited  the  bill  without  value,  and  for  the  accommodation  of  the 
plalntifl^  he  may  resist  the  payment  altogether,  and  he  is  at  liberty  to 
iihow  that  the  acceptance  was  partly  only  for  value,  and  as  to  residue, 
for  tlic  accommodation  of  the  plaintin*. "»  It  has  been  already  observed, 
that  as  the  interests  of  third  persons  are  in  general  iJivolved  in  the 
(efficacy  of  a  bill,  an  acceptance  will,  when  the  bill  is  in  the  hands  of  a 
third  |)erson  who  has  given  value  for  it,  and  who  became  the  holder 
before  it  was  due,  be  obligatory  on  the  acceptor,  though  he  received  uo 
consideration,  and  although  the  holder  knew  tliat  circumstance ;"  for  the 
very  object  of  an  accommodation  acceptance,  is  to  enable  the  party  ac- 
commodated to  obt^n  money  or  credit  from  a  third  person,  and  therefore 
•he  want  of  consideration  furnishes  no  defence  to  aw^  vvho  had  advanced 
money  on  the  credit  of  the*  acceptor,  though  he  may  have  been  de- 

'Ante, 4S.  should    not  be    a  new    trial,    the    court 

•  Mar.  68.  86.      Paton  r.   Winter,  1  discharged  the  rule. 

W  422,  3.     Per    Bayley,    J.   in  Se-  g  Poth.  pi.  164.     Leftley  r.  Mills,  4  t. 

H  ^'  Abitbol,  4  M.  &  S.  466.    Bayl.  r.  174.     *                         ^ 

*^*  **  Poth.  pi.  115.  C   7. 

'Sproat  V.  Matthews,  1  T.  R.  182.  1  Robertson  p.  Kensington,  4  Taimt. 
fl«tmck  V.  Dorrien,  6  East,  200.  Bayl.      30.     Ante,  139,  note. 

c            ,-,              ^  ^    ^r.^     ,^  ^  Laxton  v.  Peat,  2  Campb.  187.  n. 

Sproat  i>.  Matthews,  1  T.  R.  182.    The  1  «/    t  1         n       r    1    «n       u    ^^- 

•'-^wee^of  a  bill  of  exchange,  when    a  t^IJ^^^'^  Ir^T/St'  I  ^J!^^^'  ^^" 

fll  wa,  presented  to  him  for  acci^ptance,  N»P»^'  ^-  Crawford,  12  i^.t.  420. 

^•d»  that  a  ship  was  consigned  to  him  and  *"  Darnell  p.  Williams,  2  Stark.  166— 

a  person  in  Bristol,  and  that  Ull  he  should  Ante,  69,  &c. 

*ivow  to  which  port  the  ship  would  come,  »  Ante,  69.     Simnionds  v.  Parminter, 

>«ooW  not  accept ;  but  afterwards  said  1  Wils.  187,  S.  Vere  v.  Li'wis,  3  T.  R.  183. 

•lat  the  bill  would  be  paid   though  the  Master  v.  Miller,  4  T.   R.   339.      Poth. 

'^)  should  be  lost ;   the  plaintiff  noted  pi.  118.  121.     Molloy,  pi.  28.  and  Mallet 

^H»  bill  for  Don-acceptance.      The  .ship  v.  Thompson,  5   Es}>.  Rep.   178.     Knox 

'^'(^  afterwards  arrive,  and  the  defendant  v.  Smith,  3  Esp.   46.  per  Lord    Elldon, 

^>*p09ed  of  the  cargo,  and  in  an  action  C.  J.      In  an   action   an^inst  the  accep- 

*?*UBt  the  defehdant  as  acceptor,  Bui-  tor  of  a  bill  by  an  indorsee,  for  a  valu- 

'^u  J.  held,    that    the    acceptance    was  able  consideration,  it  '\»  no  defence  that 

<^onditional    only,    and    that    the    noting  the  bill  was  accepted  merely  for  the  ac- 

lucwed  that  the  plaintiff  did  not  choose  commodation   of   the    drawer,    and    that 

to  tike  it,  and  directed  a  nonsuit,    and  this  was  known   to  the  plaintiff;  seeu^ 

'^poQ  a  rule  to  show  cauie   why  (here  where  the  iadonec  hito  t^flce  (hat  the  bill 
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4tUy.  Of  frauded  by  the  drawer.  <"    The  judgment  of  Lord  Eldon  inSmiUic. 

?*  '?**?*■  JK^noxjP  states  the  law  very  clearW  upon  this  subject.    He  said,  ".If  a 

acceptor.  ^.P^^^^  gives  a  bill  of  exchange  for  a  particuUr  purpose,  and  that  is 

known  to  the  party  who  takes  the  bill ;  as  if  for  example,  to  answer  a 

S articular  demand,  there  the  party  taking  the  bill  cannot  apply  it  to  a 
ifferent  purpose ;  but  where  a  bill  is  given  under  no  such  restricfiop, 
but  merely  for  the  accommodation  of  the  drawer  or  payee,  and  that  is 
8ent  into  the  world ;  it  is  no  answer  to  an  action  on  that  bill,  that  the 
defendant  accepted  it  for  the  accommodation  of  the  drawer,  and  that 
that  fact  was  known  to  the  holder  $  in  such  case,  if  the  holder  gave  a 
bona  fide  consideration  for  ^it,  he  is  entitled  to  recover  the  amount 
though  he  had  full  knowled^  of  the  transaction.  And  though  the 
holder  of  a  bill  may  have  received  it  with  full  notice  of  its  having  been 
accepted  for  the  accommodation  of  the  party  dealing  with  him,  yet  he 
may  retain  the  same  as  a  security  for  a  subsequent  balance,  unless  the 
accommodation  acceptor  withdraw  such  bill  ;^  but  if  a  bill  be  accepted 
for  the  accommodation  of  the  drawer  for  a  particular  purpose,  which  is 
afterwards  satisfied,  and  the  holder  have  notice  thereof,  he  cannot  after- 
wards apply  die'  bill  as  a  security  upon  another  transaction ;  and  there- 
fore if  A.  accept  a  bill  for  the  accommodation  of  B.,  which  B.  delivers 
over  to  C,  his  creditor,  to  provide  for  a  bill  about  to  become  due,  and 
C,  before  A's.  acceptance  becomes  due,  returns  it  to  B.  as  useless,  in 
order  that  it  may  be  forwarded  to  A.,  and  abandons  all  claim  on  the 
bill,  he  cannot,  by  Subsequently  obtai^ing  possession  of  the  bill,  acquire 
a  n^ht  of  action  against  A. ;''  and  where  tne  drawer  of  a  bill,  accepted 
for  his  accommodation,  indorsed  it  for  value  to  his  bankers,  and  before 
the  bill  became  -due  became  bankrupt,  it  was  held,  that  the  bankers, 
who  knew  that  the  bill  was  accepted  for  the  accommodation  of  the 
.drawer,  could  not  recover  from  the  acceptor  more  than  the  amount 
of  their  balance,  as  between  them  and  the  drawer  at  the  time  of  his 
bankruptcy  /  and  where  it  can  be  shown  that  the  plaintiffs  are  agenti^ 
for  a  tiiird  person,  who  ought  not  in  justice  to  recover  the  amount  of 
the  bill,  such  proof  will  defeat  the  action. ^(1) 

r    185  T     "^^  acceptance  by  an  executor  on  account  of  debts  due  from  his  tcs- 


was  drawn  for  a  particular  purpose,  and 
ha«  not  been  applied  to  it 

^  Id.  ibid.  Ex  parte  Marshall,  1  Atk. 
281.  Arden  v.  Watkins,  8  East,  326 — 
Smith  V.  Knox,  3  Esp.  Rep.  46.  Haley 
V.  Lane,  2  Atk.  182.  Darnell  v.  Williams, 
2  Stark.  166. 

P  8  Esp.  Rep.  46.  and  see  the  observa- 
tions of  the  court  as  to  the  tiability  of  an 
accommodation  acceptor,  in  Fentum  o. 
Pocock,  Marsh.  16,  17. 

4  Atwood  and  another  v.  Crowdie  and 
another,  1  Stark.  488.  A.  and  Co.  bank- 
ers in  the  country,  being  pressed  by  K 
and  Co.  bankers  in  town,  to  whom  they 
are  indebted,  to  send  up  any  bills  that 
they  can  procure,  transmit  for  account 
an  accommodation  bill  accepted  by  D. 
and  Co.  When  the  bill  becomes  due,  the 
balance  is  in  favour  of  B.  and  Co.  but  the 


bills  are  not  withdrawn,  and  afterwards 
the  balance  between  the  houses  turns  con- 
siderably in  favour  of  A.  and  Ca  and  l« 
so  when  B.  and  Co  become  bankrupts- 
It  was  held  that  A.  and  Ca  were  entitled 
to  recover  against  the  acceptor.  Upon  * 
motion  for  a  new  trial  it  was  contended^ 
that  the  bill  had  not  been  sent  for  the 
purpose  of  securing  a  fluctuating  balance, 
but  on  account  oF  a  then  existing  debt. 
Lord  Ellenborough.  Upon  what  terms 
D.  and  Co.  originally  accepted  the  bill 
does  not  appear,  but  the  circumstances 
indicate  what  the  nature  of  the  transac- 
tion was;  their  not  withdrawing  their 
bills  or  demandlns;  them  back,  showed  that 
they  considered  themselves  to  be  suretirs- 

'  Cartwright ».  WiDiams,  2  Stark  540. 

■  Jones  V.  Hubbert,  2  Stark.  804. 

'  Lee  o.  Zagary,  8  Taunt  114. 


( 1)  An  accommodation  bill  is  not  iiiued,  until  it  is  in  the  hands  of  some  person  who  is 
entitled  to  treat  it  as  a  security  available  in  law.  Doumet  v.  Btduardtan^  5  Bam-  ^  ^^ 
674.    Ante,  106. 
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tator,  is  aft  admission  of  asseats,  and  will  therefore  make  him  personally  ,^^J?f 
responsible  in  case  there  be  no  effects  of  the  testator  in  his  hands  5"  and  ^*  ^  ^he 
it  is  no  defence'for  an  acceptor  to  an  action  by  a  bona  fidt  holder,  that  g^c^tor.  ^ 
the  dra\vei''s  name  has  been  forged  \^  and  if  the  drawee,  on  being  asked 
if  the  acceptance  be  his  hand-writing,  answers  that  it  is,  and  that  it  will 
be  duly  paid,  he  cannot  afterward  set  up  as  a  defence,  forgery  of  his 
name,  for  he  has  accredited  the  bill,  and  induced  another  to  take 
ity(24C)    If  the  holder  of  a  bill,  the  acceptance  of  which  turns  out  to 
have  been  forged  by  an  iadorser,  delivers  it  up  to  him  and  receives  a 
fresh  biU|  he  may  recover  upon  the  latter,  unless  there  was  an  agree- 
ment between  him  and  such  indorser  to  stifle  a  prosecution  for  the 
forgery.* 


°  King  o.  Thorn,  \  T.  K.  487. 

"Price  9.  Neal,  8  Burr.  1364.  1  Bla. 
lUp.  39a  &  C.  Two  forged  biUs  w«re 
dxawn  upon  the  plaintiff,  which  he  ac- 
ttpted  an4  paid  ;  on  (Uscovering  the  for- 
l^ciy,  be  brought  thk  action  lor  money 
bad  and  received,  to  recover  back  the 
moDcy.  At  the  trial,  the  jiny  found  a 
verdict  for  the  pkontiff ;  and  on  a  case 
reserved.  Lord  Manafield  said,  it  was  in- 
coffibeai  on'  the  plaintiff  to  be  satisfied 
ibit  the  bills  drawn  upon  him  were  the 
drawer's  hand-writing,  beiiM'e  he  accepted 
aad  paid  them  ;  but  it  was  not  ineun>- 
bentoa  the  defendaitf  to  inquire  into  iL 
See  also  Smith  and  another  e.  Mercer, 
1  Marsh.  463.  S.  P.  and  Jones  «.  Ryde,  id. 
160.  Barber  v.  Gingel,  8  Sip.  &p.  60. 
Ante,  173L 

WilkioioA  9.  Lutwi4ge,  Stra.  648/  In 
inaction  gainst  the  acceptor  of  a  bill, 
JRajmond,  C.  J.  allowed  the  plaintiff  to 
read  the  UU,  without  proving  the  drawer's 
}>UMi>  beeause  be  thought  ti^e  acceptance  a 
loftcicnt  acknowledgment  on  the  part  of 
tlie  defeoflant ;  but  he  said  it  would  not  be 
cottclofiive;  «id  if  the  defendant  could 
show  to  the  contrary,  the  reading  of  the 
bill  ihonld  not  preclude  him. 

Jenys  9.  Fawler,  %  Stra.  946.  In  an  ac- 
^  agiiost  the  acceptor  of  a  bill,  Ray- 
mond, C.  J.  held  it  was  not  necessary  for 
the  plaintiff  to  prove  the  drawer's  hand, 
*od  on  the  defendant's  calling  witnesses 
to  swear  that  they  believed  it  was  not  the 
drawer's  hand,  the  Chief  Justice  would  not 
admit  tiie  evidence,  and  inclined  strongly. 
that  actual  proof  of  forgery  would  not  ex- 
aerate  the  defendant 

In  Smith  9.  Cheater,  1  T.  R.  655,  Bol- 


ler,  J.  said,  that  when  a  bill  is  presented 
for  acceptance,  the  acceptor  looks  to  the 
h^d-writing  of  the  drawer,  which  he  is  af- 
terwards precluded  from  disputing,  and  it 
is  on  that  account  he  is  liable,  even  though 
the  bill  is  forged. 

Per  Dampier,  J.  in  Bates  9.  Olive,  4  M. 
&  S.  19.  Suppose  the  drawer's  name  is 
forged,  yet  if  the  drawee  accept  the  bill, 
he  is  precluded  from  averring,  as  agamst 
strangers,  that  it  is  a  forgery. 

'  Leach  o.  Buchanan,  4  Esp.  N.  P.  C. 
226.  The  plaintiff,  before  he  took  a  biU, 
sent  a  person  with  it  to  the  defendant,  to 
inquire  whether  the  acceptance  upon  it 
were  his  hand-writing  ;  the  defendant' skid 
that  it  was,  and  that  it  would  be  duly  paid. 
He  now  offered  evidence  of  the  actual  for- 
eery  of  the  acceptance  ;  but  Lord  Ellen- 
borough  held,  that  that  proof  would  not 
disch^ge  the  defendant ;  that  after  having 
so  accredited  the  bill,  and  induced  a  per- 
son to  take  it,  he  was  bound  to  take  it 
Verdict  for  the  plaintiff. 

Cooper  V.  Le  Blanc,  2  Stra.  1051.  The 
plaintiff,  on  discounting  a  note,  sent  to 
the  defendant  to  know  whether  an  indorse- 
ment on  it  was  hia,  and  the  defendant  said 
it  waa,  and  the  note  would  be  jilaid  when 
due;  he  would  notwithstanding  have  given 
evidence  by  similitude  of  hands,  that  the 
indorsement  was  a  forgery,  but  Lord 
Hardwicke  would  not  allow  it ;  he  seem- 
ed inclined  however  to  admit  proof  of 
actual  forgery,  but  the  defendant  could 
not  adduce  it,  and  the  plaintiff  had  a  ver- 
dict See  WUkinson  o*  Lutwidge,  Stra. 
648.  supra. 

*  Wallaee  r.  Hardacre,  1  Campb.  45. 


(342)  It  seems  that  if  the  drawee  accept  a  forged  bill  in  the  hands  <^  a  bona  fide 
Wer,  he  is  bound  by  it ;  for  he  is  presumed  to  know  the  hand-writing  of  the  drawer, 
»&d  by  his  acceptance  to  take  this  knowledge  upon  himself.  Lety  v.  Bakk  of  the  Unir 
fed  States,  4  Dall.  234.  a  C.  1  Binn.  27.  At  all  evenU  if  he  pay  the  bUl,  he  cannot 
^ver  the  money  back.  Ibid.  And  if  a  bank  once  pay  a  forged  check,  or  carry  it  to 
«»  credit  of  the  holder,  it  is  conclusive  upon  the  bank.    Ibid. 
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OF  AGCEPTAKCE 


it^VlbT      ^^^^  obligation  of  the  acceptor, 

acceptor.  *  ^^'  ^^'  •^oUoy,  book  2.  chap.  x.  pi. 
28.  page  103.  Laws  of  Hamburgh,  article 
7.    Bayl.  88. 

In  Trimmer  v.  Oddy  and  others,  tried 
before  Lord  Kenyon,   July  12th,   1800, 
Guildhall,    Loudon,  Gibbs    for  plaintiff, 
Erskine  for  defendant ;  (MS.  and  cited  in 
Bentinck  v.   Dorrien,  6  East,  200.    See 
also  Bayl.  88,  in  notes.      Note,  the  decla- 
rations   contained     counts     against    the 
/drawee    for  having  mutilated   the    bill.) 
Lord  Kenyon  said,   *'  If  the  drawee  de- 
face the  bill,    he  is  liable  as  acceptor. 
About  forty  years  ago  it  was  thought,  that 
if  a  man  wrote  any  thing  upon  a  bill,  he 
was  to  be  bound  as  an  acceptor  ;  so  that  if 
a  roan  had  set  down  some  sums  of  money, 
and  cast  them  up  on  the  back  of  the  bill, 
that  would    amount  to    an    acceptance. 
But  this  is  a  doctrine  to  which  I  cannot 
subscribe  ;  but  if  a  party  put  upon  a  bill 
that  which   essentially   injures    and    de- 
faces it,  that  makes  him  liable  <zs  acceptor. 
When  the  defendants  had  written  an  ac- 
ceptance on  the  bill,  they  could  not  be 
allowed  to   strike  it  out  again,   the  law 
gives  no  time  to  the  party  to  change  his 
mind,  but    if    accepted   by  mistake ,  it 
might    then    be    otherwise  ;"    and   Lord' 
Kenyon  said,  he  "  inclined  to  think  that 
in  such  case  the  drawee   would  not  be 
liable."     It  is  observed  in  Bayl.  88,  n.  2. 
that  this   case  was  cited  in  Bentinck  v. 
^Borrien,  6  East,  200.  and  the  Hamburgh 
Ordinauces  was  referred  to,  as  having  been 
recognisied  by  Lord  Kenyon  to  be  the  law 
of   merchants  here  ;   and  Lord  Ellenbo-* 
rough  said,    **  the  rule   is   certainly  laid 
down   in   the   Hamburgh   Ordinance,   as 
stated  that  an  acceptance  once  made  can- 
not be  revoked,   though    to  be  sure  that 
leaves  the  question  open  as  to  what  is  an 
acceptance,  whether  it  be  perfected  be- 
fore the  delivery  of  the  bill."    Aad  Law- 
rence, J.    in   the   last-mentioned  case,  6 
East,  201.  said  *<  when  the  genera]  ques- 
tion diall  arise,  it  wiH  be   worth  consi- 
dering how  that  which  is  not  communi- 
cated to  the  holder,  can  be  considered  as 
an  acceptance,  while  it  is  yet  in  the  hands- 
of  the  drawee,  and  where  he  obliterates- 
it  before  any  communication  made  to  the 
holder."    From  this  it  would  appear  that 
Mr.   J.    Lawrence   had  taken  the  same 
view  of   this   question  as   Pothier,   who 
cites  from  La  Serra,  C.  10.  a  case  where 
the  holder  of  a  bill  having  left  it  for  ac- 
ceptance, the  drawee,  before  he  returned 
it,  cancelled  the  acceptance  which  he  had 
written  and  signed  upon  it,  and  it  was  ad- 
judged that  this  acceptance  was  annulled, 
and  observes  *'  La  rcdaon  esty  que  le  con' 
cour$  de  volontS»  yui  forme  tm  eontraty  est 
f^i  concoure  de  volant^s  que  ks  parties  se 


itissud,  is  irrevocable.*^    Thus  in 

sont  reeiproquemeni  deelarees;  sans  cela, 
la  volenti  d'une  partie  ne  petU  aequ&ir 
de  droit  a  I*  autre  partie  ^  ni  par  consequent 
itre  irrevocable.  Suivant  ecs  prinHpts, 
pour  que  le  eontrai  entre  le  propriStmre 
de  la  lettre  et  eelui  sur  qiti  elle  est  tiree, 
soil  parfaitt  il  ne  sujfftt  pas  que  celtd-d  ait 
en  pendant  quel^[ue  temps  la  volonte  d*  ac- 
cepter la  lettre,  et  qu*il  ait  Serit  au  has 
quHl  Paeeeptoit;  tantqv^iln*apasd^larf 
eette  volonteS  au  porteur,  le  eontrat  n'est 
par  parfait ;  il  peut  changer  de  volonte  ct 
rayer  son  acceptation,*^  Traits  da  Con- 
trat  de  Change,  part  1.  ch.  S.  s.  3.  pi.  44. 
See  also  Emerigon  Traite  des  Assurances, 
ch.  2.  8.  4.  p.  45.  who  observes  that  I^ 
Serra,  **  Pose  en  maxime,  que  tant  que 
Vacceptant  est  maitre  de  sa  signature, 
^Sst  a  dire,  quHl  n'a  pas  dtlivre  la  lettre 
de  change^  ilpeut  rayer  son  acceptation.'^ 
See  also  Stevenson  on  Bills,  p.  162. 164. 

Thornton  v.  Dick  and  others,  4  Esp. 
Rep.  270.  A  bill  drawn  on  the  defeo- 
dants  payable  three  months  after  sight. 
was,  on  the  1st  of  Qctobcr,  left  with 
them  6y  the  plaintiffii  for  acceptance.  It 
was  not  called  for  until  the  11th,  when  it 
appeared  that  the  words  "accepted  1st 
October,  1799,  Q.  Dick  and  Co."  had 
been  written  upon  the  bill,  and  after- 
wards nearly  obliterated,  by  ink,  the 
woods,  however,  were  still  legible  ;  at  the 
thne  .of  drawing  the  bill,  the  defendants 
were  in  advance  to  the  drawer.  The 
plaintiffs,  as  indorsees,  sued  the  defen- 
dants  as  acceptors,  the  acceptance  and 
subsequent  cancellation  were  admitted, 
and  the  only  question  was,  whether  the 
cancellation  having  been  made  before  the 
re-delivery  of  the  bill,  had  discharged  thr 
acceptor.  But  Lord  Ellenborough  said. 
that  If  a  party  once  accepted  a  bill  he  had 
done  the  act,  and  could  not  retract,  aiid 
that  there  was  no  difference  in  point  of  le- 
gal effect,  whether  the  bill  were  pajaWe 
after  sight  or  after  date.  Verdict  for  tlie 
plaintiffs. 

Roper  and  others  ».  Birbeck  and  other*. 
16  East,  17.  A  bill  of  eichange  hsmf 
been  accepted  payable  at  Ladbrooke« 
with  a  direction  in  writing  on  '*>/  "J 
case  of  need  to  apply  at  Boldero's  and 
having  been  dishonoured  when  due  a 
Ladbrooke's,  and  thereupon  brought  to 
Boldero,  who  thinking  that  it  had  bcea 
made  payable  at  his  house,  under  waj 
mistake  cancelled  the  acceptance;  wi 
presently  observing  the  mistake,  J^oie 
under  it,  "  cancelled  by  mistake,  «»« 
signed  his  initials  to  it;  yet,  nevcrthd«»' 
paid  the  bill  for  the  honour  of  the  piiffl* 
tiffs,  whose  indorsement  vras  on  it;  "  J"^ 
held,  that  the  plaintiffs,  on  the  prooi  oi 
«uch  cancellation  by  mistake,  ©ign* 
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Trimmer  v.  Oddy  and  others,^  and  in  Thornton  and  others  v.  Dick  and  ^*^^i!^ 
others/  it  was  holden,  that  if  the  drawee  of  a  bill  put  his  name  on  it  ^*  5^*^!© 
as  acceptor,  he  cannot  afterwards,  even  before  it  has  been  delivered  to^^ptor. 
the  pajee,  discharge  his  acceptance  by  erasing  his  name;  and  in  a  sub- 
sequent case,'*  under  similar  circumstances  Lord  Ellenborough,  C.  J. 
observed,  ^^  that  the  rule  is  certainly  laid  down  in  the  Hamburgh  Ordi- 
'*  Dance,  that  an  acceptance  once  made  cannot  be  revoked ;  though,  to 
^  be  sure,  that  leaves  the  ouestion  open  as  to  what  is  an  acceotance, 
"  whether  it  be  perfected  before  the  delivery  of  the  bill ;"  and  Mr.  J. 
Lawrence  observed,  *'  that  when  tlie  general  question  shall  arise  it 
^'  will  be  worth  considering,  how  that  which  is  not  communicated  to  the 
^^  holder  can  be  considered  m  an  acceptance  while  it  is  yet  in  the  hands 
'^  of  the  drawee^  and  where  he  obliterates  it  before  any  communication 
^^made  to  the  holder**^  According  to  the  observations. on  Price  and 
Sbute  in  Paton  v.  Winter,""  it  should  seem  that  an  acceptance  may 
be  altered  though  the  bill  itself  cannot  be;  and  from  the  case  of  Fer- 
nandez V.  Glynn,'  it  appears,  that  by  the  usage  of  trade  in  London,  a 
(heck  may  be  retained  by  the  banker  on  whom  it  is  drawn  till  five  in 
the  afternoon  of  the  day  on  which  it  is  presented  for  payment  and  then 
returned,  although  it  has  previously  been  cancelled  by  mistake.  But  it 
is  reported,  that  Lord  Ellenborough  in  that  case  said,  <*  that  had  it 
''been  a  bill  sent  for  acceptance  and  accepted,  no  chanee  of  circum- 
'* stances  could  have  altered  that  fact."  It  seems,  therefore,  that  thisf  188  ] 
point,  as  to  the  cancelling  an  acceptance,  is  not  completely  settled.  > 
There  appears  do  reason  why  the  drawee,  before  he  has  induced  the 
bolder  to  take  or  hold  the  bill  on  the  credit  of  the  acceptance,  should 
not  be  at  liberty  to  cancel  his  acceptance  ;  the  circumstance  of  the  bill 


may  immediately  resort  to  all  the  antecedent  partit 
hill,  and  which  also  ought  not  to  be  put  in  circulation  after  the  drawee 
nas  determined  not  to  pay  it.i^  If  a  bill  has  been  accepted  by  mistake, 
it  seems  that  the  drawee  is  at  liberty,  before  he  has  delivered  it  to  a 
third  person,  to  cancel  his  acceptance.*    At  all  events,  if  the  holder 


<  Ker  upon  the  bill  against  prior  indoraers. 
Upon  a  motioii  for  a  new  trial;  Lord  £1- 
t^&boroogh,  C.  J.  said,  1  should  have  felt 
-^asklenble  pressure  in  the  arg;ument 
««1  on  the  behalf  of  the  defefadants,  if 
Ue  fact  had  borne  them  out  Undoubt- 
^fy  the  bdoraees,    generally    speaking, 

•e  boand  to  return  the  bill  to  the  in- 
'loners  in  the  same  plight  as  they  received 
•\  and  Qoehanged  by  any  act  of  theirs; 
'iX  I  cannot  consider  the  act  of  Boldero 
^  the  set  of  the  indorsees,  for  he  had  no 
^'Jusority  either  express  or  implied  from 
Mem  to  do  the  act,  and  the  whole  ori- 
r^oated  in  his  mistake.  The  case  then 
comes  to  the  instances  put  in  argument 
H  the  trial,  of  a  b!ot  having  fallen  upon, 
I'f  »  child  having  torn  or  destroyed  the 
>c»tniment  In  such  cases  the  law  is  not 
*^  strict  as  to  require  the  precise  formal 
proof  which  is  ordinarily  required,  for 
'tat  would  be  at  once  to  deprive  the 
!'*rty  of  his  remedy.  I  remember  Po- 
ihitr,  b  his  Treatise  on  Bills  of  Exchange, 
'2  vol.  114,  partle  1  ch.  8.  a.  8.)  speak- 

^•2  of  an  acceptor  who  put  hi«»  9ignature 


to  a  bill,  but  had  not  parted  with  it,  says, 
that  before  he  does  part  with  it,  **  U  peut 
changer  de  volorUi  et  rayer  son  aecpptth 
Hon."  A  fortiori  J  then,  a  third  person 
who  cancels  an  acceptance  by  miHtake, 
having  no  auUiority  so  to  do,  shall  net 
be  held  thereby  to  make  void  the  biU, 
but  shall  be  at  liberty  to  correct  that 
mistake,  in  furtherance  of  the  rights  of 
the  parties  to  the  bill  Per  curiam,  Bule 
discharged. 

i>  Trimmer  e.  Oddy  and  others,  ante, 
186,  note. 

^  Thornton  v.  Dick,  4  Esp.  Rep.  270, 
Ante,  186. 

<<  Bentinck  o.  Dorrien.  6  East,  199.^ 
2  Smith's  Rep.  837.  &  C.    See  post,  188. 

•  Paton  V.  Winter,  1  Taunt  428. 

^  1  Campb.  426.  cited  in  Roper  v.  Birk- 
beck,  15  East,  19. 

s  Bayl.  88,  9. 

^  As  to  thu>  point  of  circulating  a  biU 
after  it  has  been  dishonoured,  see  Ros- 
cow  V,  Hardy,  12  East,  484.  2  Campb. 
458.  a  C.     Ante,  126. 

'  Trimmer  r.  Oddy,  ante,  186,  note. 
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4tli]y.  Of 
the  HibiH- 
ty  of-  the 
acceptor. 


OP  ACCEPTANCE. 


of  the  bill,  the  acceptance  of  which  has  been  cancelled,  cause  it  to  be 
noted  for  non-acceptance,  he  will  afterwards  be  precluded  from  insist' 
ing  that  the  bill  was  accepted.  *(i) 


How  this  li- 
ability may 
h^  dischar- 
ged. 


The  liability  of  the  acceptor  cannot  in  general  be  released  or  dis- 
charged^ otherwise  than  by  payment  or  by  express  release  or  waiver.  * 
If,  however,  by  the  laws  or  a  foreign  country,  where  the  acceptance 
was  made,  and  where  it  was  to  be  peiformed,  the  obligation  is  by  any 
act  vacated,  it  will  no  longer  have^any  obligatory  force  in  this  countrj;* 
[]  189  ]  and  by  the  consent  of  the  holder,  it  may  in  all  cases  be  waived  or  re- 
leased, and  the  waiver  may  be  either  expressed  or  implied."  With  re- 
spect to  the  mode  by  which  it  may  be  waived  or  discharged,  it  may  be 
oDserved,  that  the  general  rule  of  law  is,  that  although  a  simple  con- 
tract, previoushf  to  the  breach  of  it,  may  be  discharged  by  parol,  yet, 
if  it  has  once  been  hrok^n^  then  it  cannot  be  discharged  without  pay- 
ment or  a  release  in  writing ;«  but  in  the  ca^e  of  a  bill,  it  is  otherwise; 


,  ^  Bentinck  t;.  Dorrien  and  another, 
6  East,  190.  2  8mith*a  Rep.  877,  &  C 
This  action,  which  was  bj  the  indorsee 
against  the  defendants  as  acceptors  of  a 
bill,  was  referred,  and  the  arbitrator, 
after  reciting  in  his  award,  that  Ibe 
plaintiff,  on  the  Slst  May,  left  the  biU 
with  the  defendants  for  aeceptance,  and 
they  signed  an  acceptance  thereon ;  but 
that  on  the  Ist  of  June,  before  the  bill  was 
called  foTy  they  cancelled  that  acceptance; 
and  that  the  plaintiff  thereupon  noted 
the  hiU  for  non-acceptance,  declared 
himself  to  be  of  opinion  that  by  such 
noting  the  plaintiff  had  precluded  himself 
from  insisting  that  the  defendants  had 
bound  themselves  to  pay  the  bill,  and 
therefore  awarded  in  favour  of  the  defen- 
dants. A  rule  niwi  was  obtained  for  set- 
ting aside  this  award,  on  the  ground  that 
the  acceptance  was  irrevocable.  But 
after  cause  shown,  the  court  held,  that 
whether  such  acceptance  could  or  could 
not  be  revoked,  ^e  plaintiff  hsd,  at  all 
events,  by  noting  the  bill  for  non-acceptp 
aace,  precluded  himself  from  contending 
that  the  acceptance  was  valid.  Rule  dis- 
charged. Sproat  V.  Matthews,  1.  T.  R. 
182.    Ante,  182. 

1  Poth.  pL  76.  118.  Mar.  83.  545,  6. 
Bacon  9.  Searles,  1  Hen.  Bla.  88.  Fen. 
turn  9.  Pocock,  1  Marsh.  14.    5  Taunt 

192.  a  C. 


"  Robertson  «.  French,  4  East,  130. 
Burrows  t».  Jemino,  Stra.  783.  Sel.  Ca. 
144.  S.  C.  ef  onle,  Sa. 

Burrows  v.  Jemino,  2  Stra.  732.  The 
plaintiff  accepted  a  bill  at  Leghorn,  and 
by  the  law  there,  if  the  drawer  fails,  and 
the  acceptor  hath  not  sufficient  effects  of 
the  drawer  in  his  hands  at  the  time  of 
the  acceptance,  the  acceptance  becomes 
void.  And  this  being  the  plaintiff's  caie, 
he  instituted  a  suit  at  Liq^om,  and  hi« 
acceptance  was  theiei^Km  vacated  \i^  the 
sentence  of  that  court.  Tb«  plaiatiff,  on 
his  return  to  England,  was  sued  as  ac- 
ceptor, and  now  filed  his  bill  for  an  in- 
junction and  relief.  King,  Lord  Chan- 
cellor, held,  that  the  plaintiff's  accept- 
ance of  the  bill  having  been  vacated  and 
declared  void  by  a  competent  jinisdicUoo, 
that  sentence  was  conclusive,  and  bound 
the  court  of  Chancery  here,  and  granted 
a  perpetual  injunction  to  enjoin  the  de- 
fendant from  stting  upon  this  bill 

»  Bayl.  90. 

o  Fitch  o.  Sutton,  5  East,  230.  Ronl? 
Lampen,  2  Mod.  4d.  Edwards  o.  Weeiu, 
id.  259.  Langden  9.  Stokes,  Cra  Car.  38S. 
May  ».  King,  Cases  K.  B.  638,  Vin.  Ab. 
tit  Release.  Com.  Dig.  tit  Pleader,  2  G. 
13.  et  tit  Action  on  the  Case  in  Aasump- 
sit,  6.  Heathcote  v.  Crookshanks,  2  T- 
R.  24.  Kearslake  9.  Morgan,  5  T.  K- 
514. 


(1)  It  is  now  settled  that  when  a  defendant  having  once  written  his  acceptance  with 
the  intention  of  accepting  a  bill  afterwards  changes  his  mind,  and  before  it  is  commiui'- 
cated  to  the  holder,  or  the  bill  delivered  back  to  him,  obliterates  his  acceptance,  be  ^ 
not  bound  as  acceptor.     Cox  v.  2Voy,  5  Barn.  &  Aid.  474.  , 

A.  having  accepted  two  bills  ot  exchange  for  nearly  the  same  amount  on 
same  day,  sent  his  clerk  to  the  person  in  whose  hands  they  both  were  as  agent  of  t^'' 
different  holders  to  Uke  up  one  of  them,  but  the  clerk  took  up  the  other  and  biouijft- 
it  to  A.  who  struck  out  his  name  as  acceptor.  In  about  five  minutes  froiu  the  tim*^ 
he  received  it,  he  wrote  his  name  again  under  the  acceptance  and  sent  it  w^*  ^ 
the  a^ent  who  received  it  and  gave  up  the  other  bill.  Held,  that  the  bill  fi^' ^  f^ 
up  was  paid  and  the  indorsers  discharged.  Bogart  v.  vVfeirwM,  6  Serg^  &.  K***'" 
361. 
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and  the  courts  bave  eone  bo  far  as  to  decide^  that  what  amounts  to  aii^^|y*  ^o- 
assent  to  discharge  the  acceptor,  is  a  question  for  the  jurjr,  arising  ^^^^*^?,^ 
of  the  circumstances  of  the  case  ;*  from  which  it  mi^ht  be  inferred,  that^ow^''<i»- 
&B  act  indicating  an  intention  to  relinquish  the  right  of  action,  will  be  charged. 
sufficient :  but  that  decision  appears  in  some  measure  to  be  contradicted  ([    190   ] 
by  tJie  case  of  Dingwall  v,  Dunster,<i  where  the  court  decided,  that  no- 
thing but  an  express  consent,  or  the  statute  of  Limitation,  would  dis- 
charge the  acceptor;  and  that  no  indulgence  to  him  or  to  the  drawer 
would  have  that  operation ;  and  in  a  late  case  it  was  decided,  that 
thoagh  the  holder  of  a  bill  may  discharge  the  liability  of  the  acceptor 
bj  parol,  yet  for  this  purpose,  the  words  must  amount  to  an  absolute 
renunciation  of  ^l  claim  upon  him  in  respect  of  the  bill ;'  and  an  ac- 
ceptor cannot  avail  himself  of  a  renunciation  on  the  part  of  a  holder  of 
his  claim  on  him,  unless  it  be  not  only  express  but  founded  on  some  con- 


P  EUis  V.  Galindo,  cited  in  Dingv^aU  d. 
Blaster,  Dougl.  247.  James  Galindo  drew 
upon  his  brother  for  30/.,  in  favour  of  the 
plaifitiff.  When  the  bill  became  dae,  James 
ptkl  the  plaintiff  Bl  lbs,  4d.  and  indorsed 
a  promise  to  pay  the  remainder  in  three 
mooths.  Three  years  elapsed,  and  then 
plaintiff  sued  the  drawee  upon  his  accep- 
'tnce.  Lord  MansfieH  thought  the  defen- 
<itot  dachttged»  and  ooMuited  the  plaintiff. 
Aa  application  was  made  for  a  new  trial, 
when  Lord  Mansfield  said,  he  thought  the 
case  did  not  intfCrfere  with  Dingwall  and 
Dunster ,  but  a  rule  to  show  cause  was  grant- 
ed; after  easse  WMsbowii,  Lord  MancfieTd 
Mid,  the  doubt  is,  whether  die  question 
should  not  haye  been  left  to  the  jury,  it  be- 
ing a  question  of  intention  arising  out  of 
the  circumstances.  Willes,  J.  I  thought 
-it  should  have  been  left  to  the  jury;  and  per 
BuJIer,J.  I  rather  think  the  case  should 
hare  pae  to  the  jury;  but  I  «n  not  there- 
fore of  opinion ,  that  there  ought  to  be  a  new 
M>  the  indorsement  could  not  have  been 
iBeant  as  an  additional  security,  for  the 
<lnwer  was  equally  liable  before,  I  should 
have  left  the  question  to  the  jury,  but  with 
^'ery  strong  obserrations,  and  as  the  de- 
°uad  is  so  small,  I  do  not  think  there 
<M|^t  to  be  a  new  tiriaL    Rule  discharged. 

*>  Dingwall  ir.  Dunster,  Dou^.  247.  et 
^'ide  Andecson  v.  .Cleveland,  1  £sp.  Rep. 
46.  Byrn  v.  Godfrey,  4  Ves.  8.  Anderson 
t;.  Cleveland,  13  East,  430. 

Dingwrall  v.  Dunster,  Dougl.  235.  247. 
Dmutterjent  Wbeate  his  acceptance,  which 
hecimc  due  the  ISth  December,  1774.  It 
wu  then  ln<lhe  hands  of  Dingwall;  but  he 
fiodiiig  that  Wheate  was  the  real  debtor, 
''rote  to  his  attorney  In  February  and  No- 
vember 1776,  for  payment,  received  inter- 
est upon  the  bill  from  Wheate,  and  suffer- 
ed several  years  to  elapse,  without  calling 
on  Dunster.  On  18th  February,  1775, 
Dmistcr  wrote  to  thanljp  Dhigwall  for  not 
proceedbg  against  him,  and  said,  he  had 
heea  informed  by  a  person  Dingwall  had 
•eat,  that  Wheate  had  taken  up  the  bill ; 
Dijt  Dingwall  took  no  notice  of  this  letter; 
P^  afterwards  sued  Dunster,  for  whom  the 
.>wy  fovml;  but  upon  s  rule  to  show  cause 


why  there  should  not  be  a  new  trial,  the 
whole  court  held,  that  there  was  nothing  in 
the  plaintiff 's  conduct  to  |discharge  Dun- 
ster; that  it  meant  nothing  more  than  an 
indulgence  to  him,  and  that  he  would  try 
to  recover  from  the  dralwer  if  he  could;  but 
by  Lord  Mansfield,  no  use  has  been  made 
of  the  defendant's  letter;  probably  the  fact 
did  nbt  warrant  him  in  asserting  that  a  per- 
son the  plamtiff  sent  had  toM  Um  Wheale 
had  taken  up  the  bill ;  had  the  plaintiff  by 
any  thing  in  his  conduct  confirmed  him  in 
such  a  belief,  it  might  have  altered  the  case. 
Bayl.  92. 

Anderson  v.  Cleveland,  13  E^t,  430. 
1  Esp.  Rep.  46.  In  an  action  by  an  indor- 
see against  the  acceptor  of  a  bill,  no  de- 
mand was  proved  till  three  months  after  the 
bill  was  due,  and  when  the  drawer  had  be- 
come insolvent ;  but  per  Lord  Mansfield, 
the  acceptor  of  a  bill  or  the  maker  of  a 
note  always  remains  liable.  The  accept- 
ance is  a  proof  of  having  assets  in  has  hands, 
and  he  ought  never  to  part  with  them  un- 
less he  be  sure  that  the  bill  is  paid  by  the 
drawer.    Bayl.  93. 

'  Whatlev  «.  IVicker,  1  Camp.  32.  The 
indorsees  of  a  bill  knowing  that  it  had  been 
accepted  for  the  accommodation  of  the 
drawer,  and  possessing  goods  of  the  Aritw- 
er's,  from  the  produce  of  which  they  ex- 
pected payment,  said  (at  a  meeting  m  the 
acceptor's  creditors,)  that  *'  they  looked  to 
the  drawer,  and  should  not  come  upon  the 
acceptors."  In  consequence  of  which  the 
latter  assigned  their  property  for  the  bene- 
fit of  their  creditors,  and  paid  them  15«.  in 
the  pound.  The  drawer's  goods  however 
proved  to  be  of  little  value,  and  he  became 
insolvent,  upon  which  the  indorsees  sued 
the  acceptors.  Lord  Ellenborough  said, 
that  if  the  plaintiff 'slanguage  amounted  to 
an  unconditional  renunciation  of  all  claim 
upon  the  acceptors,  whereby  the  latter  had 
entered  into  an  arrangement  with  their  cre- 
ditors, the' acceptors  were  discharged,  if 
only  to  a  conditional  promise  not  to  resort 
to  ibe  acceptors  if  satisfied,  elsewhere  they 
were  not  The  jury  found  for  the  plaintiff. 
Bayl.  90.    Parker  p.  Leigh,  2  Stark.  229. 
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4thly.  Xta-sideration.*  It  has  also  been  adjudged,  that  a  release  bj  the  holder  to 
M/t^ofa^the  drawee,  after  the  bill  isdrawn^  and  before  acceptance,  will  notdis- 
.^^''^  charge  him  from  the  obligation  raised  by  a  subsequent  acceptance,  be- 
charged.  cause  he  was  not  chargeable  at  the  time  of  the  release/  And  where  the 
drawer  of  a  bill  of  exchange^  accepted  by  defendant,  agreed  with  him 
and  the  rest  of  his  creditors  to  take  a  composition  ot  eight  shillings  in 
the  pound,  to  be  secured  by  promissory  notes,  to  be  given  by  defendant 
payable  on  days  certain,  and  that  defendant  should  assign  to  the  credi- 
tors certain  debts  upon  which  they  should  execute  a  general  release, 
and  the  assignment  was  executed,  and  all  the  creditors  except  the  plain- 
tiff received  their  composition  and  executed  the  release,  and  plaintiff 
might  have  received  his  promissory  notes  if  he  had  applied  for  them ; 
but  it  did  not  appear  that- defendant  had  ever  tenderen  them  to  plain- 
tiff, or  that  he  had  ever  applied  for  them,  and  the  plaintiff  afterwards, 
and  after  the  days  of  payment  of  the  promissory  notes  had  expired,  sued 
the  defendant  oh  the  bill  of  exchange,  it  was  held,  that  he  was  not  pre- 
cluded by  the  agreement  from  recovering.*  But  a  general  release  by 
the  drawer  of  a  bill  to  the  acceptor  will,  as  between  them,  discharge 
the  acceptor;  though  the  drawer  is^not  the  holder,  nor  has  then  paid  tne 
bill.x 

[  191  3  What  amounts  to  a  waiver,  and  discharge  of  the  acceptor's  liabilitj, 
must  depend  on  the  circumstances  of  each  particular  case.  An  agree- 
ment to  consider  an  acceptance  as  at  an  end  $'  or  a  message  bj  the 
holder  to  the  acceptor  of  an  accommodation  bill,  that  the  business  has 
been  settled  with  the  drawer,  and  that  he  need  not  give  himself  any 
further  trouble  ;■  have  been  holden  to  amount  to  a.  waiver  of  an  accept- 
ance. But  it  should  seem,  that  the  holder's  receiving  a  part  of  the  mo- 
ney due  on  a  bill  from  the  drawer,  and  taking  a  promise  from  him  upon 
the  back  of  it  for  the  payment  of  the  residue  at  an  enlarged  time,  will 
not  of  itself  amount  to  a  discharge  of  the  acceptor.*  It  has  been  de- 
cided, that  if  the  holder  of  a  bill  of  exchange  agree  not  to  sue  the  ac- 
ceptor, upon  his  making  affidavit  that  the  acceptance  is  a  forgery,  and 
such  affidavit  be  accordingly  made  and  sworn,  he  cannot  afterwards 
bring  an  action  on  the  bill,  though  the  affidavit  be  false.^ 

When  a  bill  is  accepted  in  consideration  of  the  future  consignment 
of  goods  to  the  acceptor,  and  the  prospect  of  the  profit  of  the  commis- 
sion on  the  sale  thereof,  and  the  holder  of  the  bill,  aware  of  the  na- 
ture of  the  acceptance,  agrees  to  take,  and  receives  the  bill  of  lading. 


•  Parker  v.  Leigh,  2  Stark.  228;  and  see 
Badnal!  «.  Samuel,  8  Price  521. 

'  Drage  «.  Netter,  Ld.  Raym.  65. 

>  Cranley  v,  Hillary,  2  M.  &  S.  120. 

"  Scott  V,  Lifford,  1  Campb.  250. 

TWalpoIe  V.  Pulteney,  cited  Dougl. 
236,  7.  248,  9.  Walpole  held  a  bill  ac- 
cepted by  Pulteney,  but  agreed  to  con- 
fiider  his  acceptauce  at  an  end,  and  wrote 
in  his  bill  book,  opposite  to  the  entry  of 
this  bill,  <*  Mr.  Pulteney's  acceptance  is 
at  an  end."  Walpole  kept  the  bill  from 
1772  to  1775,  without  calling  upon  Pulte- 
ney, and  then  broucht  this  action,  llie 
jury  found  a  verdict  for  the  plaintiff ;  but 
the  court  of  exchequer  thought  the  ver* 
^ict  wrong,  and  granted  a  new  triaJ^  upon 


which  the  jury  found  for  the  defendant. 
Bayl.90, 

•Black  ».  Peele,  cited,  Dougl.  2oC,  <• 
248,  9.  Black  arrested  Pcele  as  acceptor 
of  a  bUI  drawn  by  Dallas,  but  on  findwg 
that  the  accepUnce  was  an  ACcomnKKia- 
tion  one,  his  attorney  took  a  security  from 
Dallas,  and  sent  word  to  Peele,  iwl  ^ 
had  setUed  with  Dallas,  and  that  he  neeji 
not  give  himself  any  further  trouble.  V^' 
las  afterwards  became  bankrupt,  upon 
which  Black  again  sued  Peele ;  but  it  "^ 
held,  that  as  Black  had,  in  express  wort», 
dischwged  Peele,  the  acUon  could  not  oe 
maintained.    Bayl.  90 

•  Ellis  V.  Galindo,  ante,  189,  note. 

•►Stephens  v.  Thacker,  Peake,  U'-^ 
Lloyd  V.  WiUan,  1  Esp.  Bep.  178 
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&c.  from  tb€  acceptor,  which  were  the  con^deration  of  tlie  acccptauce,^^^  ^^ 
the  acceptor  is  bj  this  act  of  the  holder  discharged  from  the  liability  captor  aiid 
imposed  od  him  bj  his  acceptance.  <^  He  is  also  discharged  when,  as  how  ^ die- 
has  been  before  oraerved,  th(&  bolder^  upon  an  oiTer  bv  the  drawee  of  a  charged, 
conditioiial  or  partial  acceptancet  g|ives  a  general  notice  of  non-accept-  [  102  "} 
ance  to  any  of  the  antecedent  parties,  omitting  to  mention  in  such  no- 
tice the  nature  of  the  acceptance  offered/ 

But  the  drawee  will  not  be  discharged  from  liability  in  the  case  of  nn 
acceptance  payable  at  a  banker's,  by  the  holder's  ncs;lect  to  prevent  it 
there  althougii  he  can  prove  that  he  has  sustained  ctamages  in  conse- 
quence of  such  neglect, *"  and  though  it  is  reported  to  have  been  deci- 
ded at  Nisi  Prius,  tliat  an  accommodation  acceptor  will  be  discharged 
by  the  holder's  giving  time  to  the  drawer  after  having  notice  that  the  bill 
was  accepted  for  his  accommodation  :'  yet  it  has  been  since  decided, 
that  the  holder's  giving  such  time  or  taking  a  cognovit  from  the  drawer, 
though  he  have  notice  that  the  bill  was  accepted  for  the  accommoda- 
tion of  such  drawer,  will  not  discbarge  the  acceptor.*  If,  however, 
an  acceptor,  in  satisfaction  of  his  liability,  indorse  another  bill,  and 


'Maeon  ©.  Hunt,  Dougl.  284,-297.—- 
Bowland  Hunt  agreed  that  his  partner, 
Thomas  Hunt  should,  on  conaignment  of 
a  cajgO)  and  an  order  for  ita  insurance, 
ucept  biUa  for  8,600/.  Tlie  cargo  was 
cuxiainied,  the  order  for  insurance  given, 
&nd  Inomaa  Hunt  effected  the  insurance, 
bat  he  refused  to  accept  the  bills.  After 
vome  necotiatioii,  the  plaintiif«  being  the 
hoUer,  filled  a  memorandum,  by  which 
aft^r  stating  that  the  consignment  had 
beea  made  on  account  of  tlie  bills,  and 
tbat  the  Hunts  being  apprehensive  that 
^  neat  proceeds  might  not  be  sufficient 
to  discha^e  them,  had  refused  to  accept| 
be  accepted  the  bill  of  lading  and  policy, 
and  ondertook  to  apply  the  neat  proceeds, 
^ea  in  cash,  as  far  as  they  would  go,  to 
^  credit  of  the  payee,  in  part  payment 
of  the  bills.  The  plaintiff  afterwards 
Aied  the  Hunts,  and  insisted  that  Row- 
^  Hunt's  agreement  was  an  accept- 
ance ;  but  after  a  verdict  for  the  defen- 
<^ant,  and  time  taken  to  con«nder,  upon 
*■  nile  to  show  cause  why  there  should 
Mt  be  a  new  trial,  the  whole  court. was 
cleir,  that  by  the  memorandum  the  plain- 
^  had  waived  all  right  to  insist  upon 
Rowland  Hnnfs  agreement,  for  it  was 
obvious,  that  the  whole  consideration  of 
^^  acceptance  was  the  consignment,  upon 
^hich  there  would  be  a  commission,  and 
^  policy  of  these  the  plaintiff  had  taken 
to  himself., 

^Sproatu.  Matthews,  1  T.  R.  ife— 
Bentinck  e.  Dorrein,  6  East,  199.  Ante, 
187, 188. 

'  Sebag  V.  Abitbol,  4  M.  &  S.  462 ;  and 
s^  post,  as  to  presentment  But  since  the 
case  o{  Howe  v  Young,  2  Brod.  &  Bing. 
1^5,  though  qualified  by  stat  2  Creo.  4.  c. 
78.  if  a  bill  he.  accepted,  payable  only  at  a 
I'^ed  place,  the  want  of  a  due  present- 
^t  there  might  be  considered  as  dis* 
charging  the  acceptor. 


'Paxton  V.  Peat,  2  Campb.  186. 

8  Fentum   v.  Pocock,    1  Marsh.  14 

6  Taunt.  192.  S.  C  This  was  an  action 
against  the  acceptor  of  a  bill  of  exchange, 
and  at  the  trial  the  plaintiff  had  a  verdict 
with  liberty  for  the  defendant  to  move  to 
enter  a  nonsuit,  on  the  ground,  that  he 
was  discharged  by  the  plaintiff  having 
taken  a  cognovit  from  the  drawer ;'  and 
upon  motion  accordingly,  and  cause  shown, 
the  court  held,  that  the  acceptor  binds 
himself  at  all  times  to  pay  the  holder 
(though  not  perhaps  the  drawer)  until  dis- 
charged by  payment  or  I'elease,  and  that 
though  it  were  an  accommodation  bill,  that 
would  not  alter  the  circumstances  and  dis- 
charge the  rule. 

Mallet  V.  Thpmpson,  5  Esp.  Rep.  178. 
7*he  plaintiff,  holder  of  an  accommoda- 
tion note,  who  took  it  with  full  notice 
that  the  maker  bed  received  no  value 
from  the  indorsee,  for  whose  accommoda- 
tion the  defendant  made  it,  and  received 
a  composition,  and  covenanted  not  to  sue 
such  indorsee,  may,  notwithstanding,  sue 
the  maker,  though,  on  payment  of  it,  he 
will  have  a  right  of  action  against  the  in- 
dorsee. 

Harrison  0.  Cooke,  3  Campb.  862  — 
Where  upon  an  accommodation  bill  be- 
coming due,  it  was  presented  for'  pay- 
ment to  the  acceptor,  and  he  promised 
to  pay  it,  it  was  held  that  he  was  not 
discharged,  by  time  being  afterwards 
given  without  his  consent  to  the  drawer 
by  the  indorsee,  who  knew  that  it  had 
been  accepted  for  the  drawer's  accommo- 
dation. 

In  Carstairs  v.  Rolleston,  6  Taunt.  551. 
1  Marsh.  207.  S.  C.  it  was  discussed, 
but  not  determined,  whetiier  a  release 
to  the  indorser  of  an  accommodation 
note,  discharged  the  maker,  if  the  holder 
was  aware  at  the  time  of  all  the  circum* 
stanees. 
A  a 


•  192  ^F  AGCEFIJANCE 

4tWy.  Xid-  the  holder  be  guilty  of  laches,  with  respect  to  the  latter,  in  not  giviur 
ceptor  a^d  "®^^^®  *o  SBch  acceptor  of  the  non-pa jment  of  the  latter  bilUhe  will 
how  'dis-  thereby  discharge  such  acceptor  ;^  but  if  the  latter  merely  handed  oyer 
tharged,  the  second  bill  as  a  collateral  security,  without  indorsing  it,  he  would 
[  193  ]  not  be  discharged  from  liability  on  the  first  bill,  by  any  laches  of  the 
holder  of  the  second.^ 

We  have  seen  that  the  aUeraiion  of  the  bill,  or  of  the  acceptance, 
^vithout  the  concurrence  of  the  acceptor,  and  even  in  some  cases  with 
his  assent,  will  discharge  him  from  liability.  ■^  And  where  the  drawer 
of  a  bill  accepted,  payable  at  B.  and  Co.^  after  keeping  it  three  or 
four  years*  indorsed  (t  to  the  plaintiffs,  erasing  the  name  of  B.  and 
Co.  %vithout  the  knowledge  of  the  acceptor;  B.  and  Co.  having  failed 
since  the  acceptance,  it  was  held,  that  the  acceptor  was  thereby  dis- 
charged.^ And  thouffh  there  is  a  case  in  which  it  has  been  supposed 
to  have  been  decided,  that  if  the  holder  strike  out  an  acceptance* 
which  varies  from  the  tenor  of  the  bill,  and  substitute  an  acceptance 
according  to  the  tenor,  he  may  afterwards  restore  the  acceptance  he 
struck  out,  and  that  such  acceptance  will  continue  binding ;"  yet  it 
has  been  doubted  whether  the  determination  went  further  than  to  de- 
cide that  the  alteration  in  the  acceptance,  (though  it  annulled  the  ac- 
ceptance, and  discharged  the  acceptor)  did  not  destroy  the  bill  as  to  the 
other  parties.* 

Liability     Besides  the  liability  to  pay  a  bill  of  exchange  incurred  by  the  act  of 

of  a  party  accepting  it,  the  drawee  or  another  person  may  subject  himself  to 

promiaing  liability  to  pay  the'  amount  out  of  the  money  then  in  his  hands,  or 

bUl^"^  *  which  he  may  afterwards  receive,  and  this,  althoug;h  the  bill  itself  may 

r    194   1  ^^  invalid;  as  where  it  has  been  drawn  on  an  agent  requesting'  him  to 

pay  a  sum  of  money  out  of  a  particular  funu,  though  we  have  seen 

that  such  instrument  will  be  wholly  void  as  a  bill  of  exchange,  becaase 

the  payment  of  it  depends  upon  a  contingency.  ">    Yet  if  the  drawee 

promise  to  pay  the  amount  when  he  shaU    receive  funds,   and  the 

^  Bridges  t.  Berry,  8  Taunt  130.  nuaiy,  and  restored   the    1st   of  March. 

I  Bishop  V.  Rowe,  3  M.  &  S.  362.—  And  in  an  action  on  this  bill,  the  questioo 

Hickling  v.  Hardy,  7  Taunt  812.  was,  whether  these    alterations  did   not 

'^  Ante,  100  to  106.    Long  v.  Moore,  destroy  the  bill,  and  Pembertoo,  C  X 

3  Esp.  Rep.  155,  n.    A  bill  of  exchange,  ruled  that  they  did  not     And  see  obser- 

after  acceptance,  had  been  altered  by  in-  vationt*  in  Paton  v.  Winter,  1  Taunt  423. 

serting  the  word  *<  date"  in  the  place  of  Bayl.  87 

«« sight'*   The  plaintiff  wanted  to  go  on  the  "  Master  v,  MiUef ,  4  T.  B.  330.    Lorf 

common  counts,  and  offered  in  evidence  Renyon,  in  commenting  on  the  case  of 

another    bill  drawn  upon  the  defendant  Price  v.  Shute,  observes,  that  the  bool» 

for  the  same  amount,  but  not  accepted,  do  not  say  against  whom  iht  action  was 

liord    Kenyon    held,    that   the    plaintitf  brought,    and    it    could   not  have  been 

could  not  recover  against  the  defendant,  against  the  acceptor,  because  his  accept* 

for  he  was  liable  only  by  virtue  of  the  ance  was  struck  out  by  the  party  himself 

instrument,  which  being  vitiated,  his  lia-  who  brought  the    action  ;   and  he  cod- 

bility  was  at  an  end.  eludes,  **  that  on  the  person,  to  whom 

i  Tidmarst  v.  Grover,  1  M.  &  S.  735.  the  bill  was  directed,  relusfaig  to  accept 

Ante,  103.  the  bill,  as  it  was  originally  drawn,  the 

■»  Price  V.  Shute,  Beawes,  s,  222.  1st  holder  resorted  to  the  drawer;**  Jiowever, 

edit   p.  444.    Moll.  b.  2.   c.   10.   s.  28.  BuUer,  J.  4  T.  R.  336,  says,  *'  that  he 

A  bill  was  drawn,  payable  1st  of  Janu-  canno^   consider  this  case  in  any  other 

aiy,  and  the  drawee  accepted  it  to  pay,  light  than  as  an    action  against  the  bc* 

the  Ist  of  March  :  the  holder  struck  otil  *  ceptor,  because  the  books  only  state  what 

the  1st  of  March,  and  substituted  the  1st  passed  between  the  holder  and  the  acccp- 

of  January,  and  sent  the  bill  for  ptynMnt  tor."  .  And  see  Paton  v.  Winter,  1  Taunt. 

on  that  day,  which  the  acceptor  refused;  428.    Bayl.  87. 

the  holder  then  rtrock  out  the  1st  of  Ja-  ?  Ante.  43. 
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kolder,*  in  consequence,  retains  the  bill,  the  amount,  when  received,   ^Liability 
will  be -recoverable  from  the  drawee  under  the  common  count  for^^  *  P*5*y 
money  had  and  received. »     So  a  draft  on  the  executor  of  a  debtor,  tf^^^y^f 
which  the  executor  promised  to  discharge  on  his  receiving  assets  i^  an  bill, 
equitable  assignment  of  the  debt,  available  against  assignees  in  bank* 
ruptcj.^i    But  as  a  chose  in  action  is  not  assignable  so  as  to  enable 
the  assignee  to  sue  tlie  original  debtor  merely  by  virtue  of  such  as-{.    195   ] 
signment,  it  follows^  that  unless  the  third  person  who  has  funds  in 
hand,  expressly  promises  to  pay,  and  such  promise  be  accepted,  the 
holder  of  the  bill  cannot  sue  him  $'  and  if  before  tlie  party  offer  to 


P  Stevens  0.  HiU,  5  £sp.  Rep.  247.  This 
was  aa  action  of  assumpsit ;  the  fust 
count  was  against  the  defeadaot  as  the 
acceptor  of  a  bill  of  exchange  drawn  by- 
Admiral  Smith  on  the  defendant  his 
a^ent;  the  others  were-the  money  coonts. 
Tike  biil  had  been  burnt  by  accident,  and 
the  plaJntilf  gave  parol  evidence  of  it 
The  defendant  waa  a  navy-agent,  and  the 
bill  was  drawn  by  Admiral  Smith,  in  this 
form, "  out  of  my  half-pay  which  will  be- 
come due  on  ik^p  1st  of  January,  pay  to 
Stevens  IbL'*  This  was  brought  to  Hill, 
who  said  he  had  then  no  money  of  Admi- 
ral Smith's  in  his  hands,  but  that  he 
would  pay  it  oat  of  the  admiral's  money 
when  he  received  it  Admiral  Smi^  was 
called,  he  produced  an  account  furbished 
bj  Hill  as  his  agent,'  containing  kn  ac- 
count of  the  money  received  at  different 
times  on  the  admiral's  account,  and  also 
of  the  bills  drawn  by  him  on  Hill,  on 
which  tilery  was  a  balance  of -41/.  due  to 
HilL  It  was  objected  by  Garrow,  first, 
ttet  the  plaint! ft  could  not  recover  on 
the  count  on  the  bill,  as  it  appeared  to 
be  not  a  bill  of  exchange,  it  being  drawn 
03  a  particular  fund,  and  not  payable 
^eraily,  which  was  necessary  to  consti- 
uite  a  legal  bill  of  exchange.  This  count 
was  abandoned  by  the  Solicitor-General, 
who  said,  that  he  should  go  on  the  count 
lor  money  had  and  received.  To  this  it 
was  answered  9  that  the  engagement  of 
Hill  was  to  pay  tlie  bill  when  he  had, 
aoDey  of  Admiral.  Smith's  in  his  hands,. 
^d  that  it  appeared  by  the  count  which 
was  produced  by  Admiral  8mith,  that  the 
admiral  was  the  debtor  of  Uill,  and  of 
course  that  Hill  had  no  funds  in  his 
loads  out  of  which  only  the  bill  was  to  be 
paid.  Lord  Ellenborough  having  taken 
tie  papers  produced,  in  which  the  re- 
^^ipts  of  money  and  entries  of  bills  were 
pal  under  their  respective  dates,  ob- 
!|erv'ed,  that  thouj;H  on  the  general  ba- 
'ance,  a  sum  of  40/.  was  due  to  the 
<i^*endant,  yet  by  referring  to  dates  it 
^nald  appear  that  Hill,  ^fter  the  day  the 
^iil  was  brought  to  him  for  acceptance, 
'^^d  af;er  his  declaration  as  proved,  and  , 
l>efore  he  had  been  called  upon  to  make 
^r-y  pa^Tnent,  had  received  money  of  Ad- 
njral  Smith's  more  than  sufficient  to  an- 
J-wer  the  biU,^  it  was  therefore  his  duty  to 
tave  reserved'  for  that  lull,    and  not  to 


have  paid  other  drafts  subsequently 
drawn ;  he  was  not  therefore  protected 
by  subsequent  payments.  His  LfOrdship 
added,  that  a  similar  case  of  an  army- 
agent  occurred  before  Ijord  Keayon,  in 
^yhich  the  agent  had  promised  to  pay  the 
draft  of  a  person  on  him,  and  having  ne- 
glected to  do  so,  an  action  was  brought ; 
that  he  was  of  couhscl  for  the  defendant  in 
that  cause,  and  argued  that  this  promise 
of  the  agent  was  nuditm  pactum,  but  Lord 
Kenyon  over-ruled  the  objection,  and 
held,  that  it  was  an  appropriation  of  so 
much  to  tlie  use  of  the  holder  of  the 
draft,  and  made  him  liable  on  tlie  receipt 
of  any  money  upon  the  credit  of  .which  it 
was  drawn.  De  BernaJes  o.  Fuller,  cited 
in  14  East,  590.  n.  a.   593-  a  P. 

^  £Sx  parte  Aldersoh  and  another,  1 
Madd.  63.  55.  2  Rose,  18.  App.  Jane 
Row  became  indebted  to  the  petitioners 
in  526/.,  and  being  a  creditor  of  the  es- 
tate pf  John  Fish,  dejceased,  gave   them 

a  draft  on   the    executors    as    follow : 

Please  to  pay  Messrs.*  G.  and  l*..  Aider- 
son,  or  order,  four  hundred  and  seventeen 
pounds,  six  shillings,  as  part  of  the  amount 
due  to  me  for  plumbers  work  done  for 
the  late  John  Fish,  Esq.  Jane  Row."  llie 
petitioners  presented  the  draft  to  the . 
executor,  but  he,  not  being  prepared 
with  assets,  did  not  accept  it,  but  re- 
tained it,  to  be  paid  when  there  should 
be  funds.  The  Vice-Chancellor.  This  is 
a  good  equitable  assignment;  the  execu- 
tor bound  himself  to  pay  when  in  posses- 
sion of  assets. 

'  Grant  v.  Austen,  3  Price,  58.  Wil- 
liams o.  Everett  and  others,  14  East's 
Rep.  562.  Kelly  residing-'  abroad,  hav- 
ii^  remitted  bills  on  England  to  the  de« 
fepdants,  his  bankers,  in'LiOndon,  with 
directions  in  the  letters  enclosing  suCh 
bills,  to  pay  the  amount  in  certain  speci- 
fied proportions  to  the  plaintiff  and  other 
creditors  of  Kelly,  who  would  produpe 
their  letters  of  advice  from  him. on  .the 
subject,  and  desiring  the  amount  paid  to 
each  person  to  be  put  on  their  respective 
bills,  fnd  that  every  bill  paid  off,  should 
be  cancelled ;  and  the  plaintiff  having, 
before,  the  bills  became  due,  given  notice 
to  the  defendants  that  he  had  received  a 
leiier  from  Kelly,  ordering  payment  of 
his  debt  out  of  that  remittance,  and 
having  offered  them  an  indemnity  if  they 
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lAabiUty of  psij  the  bill  it  has  been  returned  for  non-acceptance,*  the  bolder  had' 
a  party  &c.  ^^j  remedy  against  such  partj. 

Indemnity  In  the  case  of  an  acceptance  for  the  accommodation  of  the  drawer, 
^acceptor it  is  usual  to  take  from  the  drawer  a  written  undertaiking  to  indemnify 
"^  him,  which,  when  it  is  for  a  sum  above  dB20,  should  be  stamped  as  an 
agreement;  but  where  there  is  any  risk  of  bankruptcy,  it  is  advisable 
tp  take  a  counter  bill  or  note,  so  as  to  enable  the  acceptor  to  prove 
under  the  commission  against  the  drawer.^  In  the  absence  ot  any 
express  contract,  the  law  implies  a  contract  to  indemnify. «  And  it 
should  seem,  that  if  an  agent  has  accepted  bills  for  the  accommodation 
of  his  employer,  he  may  in  some  cases  retain  money  in  his  hands  to 
discharge  it,  unless  the  bill  be  delivered  up  to  him,  or  he  be  otherwise 
sufficiently  indemnified.  *  And  where  a  sum  of  money  has  been  lodged 
with  a  party  to^indemnify  him  against  bills  of  exchange  he  h^s  accepted 
for  the  accommodation  of  another,  an  action  will  not  lie  against  him  to 
recover  the  money  while  the  bills  are  outstanding,  although  the  statute 
of  limitations  has  run  upon  them.^  And  where  a  person  who  has 
funds  in  his  hands  belonging  to  another,  or  is  otherwise  indebted  to  him, 
accepts  a  bill  for  his  accommodation,  and  the  drawer  afterwards  com- 
mits an  act  of  bankruptcy,  or  becomes  insolvent,  such  acceptor  may 
retain  the  funds  or  debt  until  the  bill  becomes  due,  as  an  indemnity 
against  his  liability  as  i^cceptor.*  And  since  the  49  Geo.  3.  c.  121. 
s:  8.  an  accommodation  acceptor,  being  in  the  nature  of  a  surety  to  the 
drawer,  may  prove  under  the  commission  i^inst  him,  although  he  has 
been  obliged  to  pay  the  bill  after  the  act  ofbankruptcy." 


Sect8.-^f  The  inquiry  into  the  conduct  which  the  holder  of  a  bill  of  exchanse 
^avce'^^lLk  ^^^^^  pursue  on  a  neglect  or  refusal  to  accept  at  all,  or  on  the  offer  of  a 
the  conduct  condition  or  partial  acceptance,  may  be  made  under  the  following  heads: 

which    the 

holder  must  would  hand  orer  one  of  the  bilb  to  him,  have  receiTed  money  for  the  express  pur- 

thereupon   but  the  defendants  haTing  refused  to  in^  pose  of  taking  up  a  bill  of  exchange  two 

pursue.        dorse  the  bill  away,  or  to  act  upon  the  days  after  it  became  due,  and  upon  ten* 

letter,  admitting,  however,  that  diey  had  dering  it  to  the  holders  and  demsodinf^ 

received  the  directions  to  apply  the  mo-  the  bill,  find  that  they  have  sent  it  back 

ney,  and  the  defendaiits  having  in  fact  protested  for  non-acceptance  to  the  per- 

afterwards  received  the    money    on   the  sons  who  indorsed  it  to  them :    Held,  that 

bills  when  due,  held,  that  they  did  not  by  such  persons  having  received  fresh  ordeis 

the  mere  act  of  receiving  the  bills  and  not  to  pay  the  bill,  were  not  liable  to  an 

afterwards  the   produce   of  diem,   with  action  by  the  holders  for  money  had  and 

such  directions,  and  without  any  assent  received,  when,  lipon  the  bills  being  re- 

on  their  part  to  the  purport  of  the  letter,  procured    and    tendered    to    them,    they 

and  still  more  against  their  express  dis-  refused  to  pay  the  money, 

sent,  bind  themselves  to  the  plaintiff  so  'See  post,  as  to  the  proof  of  a  bill  by 

to  apply  the  money  in  discharge  of  his  sivety,  and  as  to  cross  paper, 

debt  due  to  him  firom  Kelly,  and  conse-  '  Young  o.  Hockley,  Wils.  346.  and 

qnently  that  the  plaintiff,  between  whom  262.    Sparkes  v.  Martindale,  8  East  59S. 

and  the  defendants  there  was  no  privity  As  to  what  damages  the  sureties  may  re* 

of  contract,  express  or  implied,  but  on  cover,  even  cost  in  error,  see  8  Wils.  13. 

the  contrary,   it   was   repudiated,    could  1  Atk.  262.                                  , 

not  maintain  his  action    against  the  de-  *  Madden  o.  Kempster,  1  Campb  12- 

fendants  as  for  money  had  and  received  Ex  parte  Metcalfe,  11  Yes.  407. 

by  them  to  his  own  use,  but  that  the  '  Morse  v.  Williams,  8  Campb.  418. 

property  in  the  bills  and  their  produce  •  Wilkins  v.  Casey,  7  T.  R.  711.  as  ob- 

sUU  continued  in  the  remitter.    And  see  served  upon  in  Willis  t^.  Freemin,  12  S!ast, 

Asf^ignees  of  Holland  v. ,  1  Salk.  148.  669.    11  Yes.  407.  1  Campb.  12. 

Williamson  e.  Thompson,  16  Yes.  442.  •  See  post.  Chap,  bn  Ktnkruptey.     £-^ 

•  Stewart  and  another  o.  Fry  and  an-  parte  Yonge,  8  Yes.  &  Bea.   46.    Sted- 

other,  1  Moore's  Rep.  74.    Where  persons  miin  t.  Mortimer,  13  Etst » 217. 
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First,  W^  notice  is  reqmtitt.  ^Lj*^ 

Secondly,  The  mode  of  giving  notice.  non^ccep^t- 

Thirdly,  7%«  time  when  it  must  be  given.  *  ance  is  ne- 

Fourthly,  By  whom  it  must  be  given.  ccsnry. 

Fifdity,  To  whom  ii  should  be  given. 
Sixthfy,  Of  the  liability  of  the  parties  on  receiving  notice. 
Lastly,  Of  the  consequences  of  the  holder^s  neglect  to  give  noiicCf  and 
kino  umveJl  ^« 

It  has  already  been  observed,  that  a  presentment  for  acceptance  is 
only  necessary  when  a  bill  is  made  payable  within  a  certain  period 
after  sight.^  '  If,  however,  in  that  or  any  other  case,  a  bill  be  pre* 
sented,  and  an  acceptance  be  refbsed,  or  only  a  conditional  or  partial  [  197  ] 
acceptance  be  offered,  notice  should  ittimediately  be  given  to  the  per« 
sons  to  whom  the  holder  means  to  resort  for  payment,  or  they  wiu  in 
general  be  totally  discharged  from  their  respective  liabilities,  not  only 
on  the  bin*of  exchange,  but  the  original  consideration  of  it  ;^  and  it  is 
not  sufficient  for  the  holder  to  wait  till  the  time  mentioned  in  the  bill 
for  payment  has  elapsed,  and  then  to  give  notic6  of  non-acceptance  as 
well  as  of  non-payment.  *  {\\  But  we  have  seen  that  aftonayStfe  iiolder,  to 
whom  a  bill  has  been  transferred  after  refusal  to  accept,  is  not  affected 
br  the  neglect  of  any  previous  holder  in  giving  notice  of  that  fact  *  And 
it  the  bill  were  given  on  a  wrong  stamp,  the  neglect  to  present  it  forac* 
ceptance  or  give  notice  of  the  refusal  may  not  prejudice^'  and  if  the  bill 
were  given  only  as  a  collateral  security,  and  the  party  delivering  it  were  - 
no  party  to  it,  fie  will  not  in  such  case  be  discharged  from  his  original 
liability  by  the  laches  of  the  holder.*  And,  as  no  laches  can  be  impu- 
ted to  the  crown,  if  a  bill  be  seized  undejr  an  extent  before  it  is  due,  the 
neglect  of  the  officer  of  the  crown  to  give  notice  of  the  dishonour,  will 
not  discharge  the  drawer  or  indorsers.^  The  reason  why  the  law  re- 
c^uires  the  holder  to  give  due  notice  of  non-acceptance  by  the  drawee 
iS)  that  the  drawer  may  withdraw  forthwith  out  of  the  hands  of  the  drawee 
such  effects  as  he  may  happen  to  have,  or  may  stop  those  which  he  is  in 
a  coarse  of  a  putting  into  his  hands,  and  that  the  indorsers  may  respec* 
tirely  take  the  necessary  measures  to  obtain  payment  from  the  parties 
respectively  liable  to  them,  and  if  notice  be  not  given  it  is  a  presumption 

^  Ante,  2S8.  Lord  EDenborough,  in  Orr  o.  MageaiUB,  7 

*  Ante,  97,   98.     Bridges  v.  Berry,  3  East,  862.    8  &  4  Ann.  c.  9.  iw  7. 

Taunt  180.  Rucker  v  Hiller,  16  But,  48.  •  Ante,  134,  6.    Selw.  Ni.  Frh  4th  ed. 

BtyL  167.  819. 

^  RoMow  9.  Hardy,  2  Campb.  46B.  12  ^  Ante,  66.    Wilson  v.  Vysar,  4  Taunt. 

East,  484.  a  O.     Blesard  v.  Hirst,  5  Burr.  288. 

2670.     GoodaU  v,  DoUey,  1  T.  R.  712.  *  Ante,  98.    Warrington  v.  Fuibor,  8 

Aaon.  1  Ventr.  46.     Poth.  pi.  isa    Dag^  East,  242. 

SUshv.  Weatherby,  2  Bla.  Rep.  747.  per  ^^  West  on  Extents,  28»  9. 


(1)  The  bolder  of  a  bill  ought  to  present  it  for  acceptance  within  a  reasonable  time, 
whether  socb  bill  was  payable  at  sight  or  in  any  other  manner;  what  is  reasonable  time, 
depends  op  the  particular  circumstances  of  the  case,  and  it  is  for  the  jury  to  determine 
whether  laches  is  imputable  to  the  holder.    Fernandez  o.  Lewie,  1  M*Cord,  822. 

If  a  bill  be  payable  after  eight  it  must  be  presented  within  a  reasonable  time  for  ac- 
<^t«Bce,  and  immediate  notice  of  non-acceptance  given  to  the  drawer:  it  is  not  sulB- 
cieot  to  give  notice  of  the  non-acceptance  and  non-payment  together  after  the  day  of 
psTment  has  passed.    Auetin  v.  Rodrnfm,  1  Hawks,  195. 

In  Pennsylvania  it  is  held,  that  in  an  action  lyy  an  indorsee  against  the  indorser  of  a 
ioreign  bill  of  exchange  which  has  been  protested  for  non-acceptance,  it  is  not  necessary 
to  prove  notice  of  the  non-acceptance  of  the  bill.  Bead  v.  Adams,  6  8erg.  &  Bawl*'' 
380. 


1»7 


6f  protest  and  notice 


$€8 

sioD. 


Ut.  Wbeaof  law,  that  ih^  drawer  and'indorsers  are  prejudiced  by  the  omissioA  ; 

noMcccpt-     ^  it  is  on  this  priaciple  that  notice  of  non-acceptance  and  non-pa j' 

^e  is  ne-  "^^nt  are  required.  *  '      , 

cessaary  ,*  &  • 

what  excu-     From  some  cases  to  be  found  in  the  books^  it  appears  to  have  been 
omis-  formerly  holden,  that  it  was  incumbent  on  the  person  insisting  on  the 

r    iQft  -.  vant  of  notice,  to  prove  that  he  had  really  sustained  damage  by  the 

L  ^^^  J  laches  of  the  holder ;  but  it  has  been  settled  by  later  decisions,  that 
such  damage  is  to  be  presumed,  and  that  the  only  excuse  for  the  omis- 
sion is  the  proof  of  the  want  of  effects  in  the  hands  of  the  drawee  f  and 

^  it  is  always  presumed,  till  the  contrary  appears,  that  the  drawer  of  a 

bill  has  effects  in  the  drawee's  hands,  and  that  the  indorser  or  assi^Oi 
has  given  value  for  it,  and  consequently  that  each  may  have  sustained 
a  loss  by  the  holder's  neglect  to  give  notice,*  by  which  the  chance  of  ob- 
taining satisfaction  from  the  parses  liable  to  them,  must  necessarily  be 
rendered  more  precarious. 

But  if  the  drawer  of  a  bill,  from  the  time  of  making  it  to  the  time 
%vhen  it  was  due,  had  no  effects  in  the  hands  of  the  drawee  or  acceptor, 
and  had  no  right  upon  any  other  ground  to  expect  that  the  bill  would 
bfe  paid,  and  uie  bill  was  drawn  for  the  accommodation  of  such  drawer, 
he  i&  prima  facie  not  entitled  to  notice  of  the  dishonour  of  the  bill;^ 


f 

*  Whitfield  V.  Savaj^,  2  Bos.  &  Pul. 
280,  1.  Orr  o.  Magennis,  7  East,  S62. 
Claridge  o.  Dalton,  4  IVl.  &  S.  226.  C017 
V.  Scott,  3  B.  &  A.  621. 

^  Mogadara  v.  Holt,  I  Show.  818.  12 
Mod.  15.  S.  C.  BuUer  v.  Play,  1  Mod  27. 
Sarafield  v,  Weatherby,  Comb.  152.  Bick- 
erdike  v.  BoIlmaD,  1  T.  R.  406.  Vin.  Ab. 
tit.  Bills  of  Exchange,  M.  Poth.  pi.  157, 8. 
PoBtlethw.  tit  BiUa  of  Exchange,  16,  17. 
Whitfield  V.  Savage,  2  Bos.  &.  Pul.  280, 1. 
.  1  Bayl.  133,  n.  1.  Dennis  t^.  Morrice,  3 
Esp.  Rep.  158.  In  an  action  on  a  bill 
brought  by  an  indorsee  against  tlie  drawer, 
it  appeared,  that  no  notice  had  been  given 
to  the  defendant  of  non-paynieutby  the  .ic- 
cepior,  to  excuse  which,  the  plaintiff  offer- 
ed to  prove,  that  in  fact,  the  defei^dant  had 
not  been  prejudiced  by  the  want  of  such 
notice.  But  Lord  Kcnyon  said,  the  only 
case  in  which  notice  is  dispensed  with  is, 
where  the  drawer  has  no  effects  in  the 
hands  of  the  drawee.  This  would  be  ex- 
tending the  rule  still  further  than  ever  has 
been  done,  and  opening  new  sources  of  lit- 
igation, in  investigating  whether  in  fact  the 
drawer  did  receive  a  preiudice  from  the 
want  of  notice  or  not  He  rejected  the 
evidence,  and  nonsuited  the  plaintiff.  Sed. 
vide  Pothier  Traite  du  Contratde  Change, 
part  1.  chap.  5.  num.  157,  8. 

«  Per  Buller,  J.  in  Bickerdikc  v.  Boll- 
man,  1  T.  R.  406,  409.  Tatlock  c.  Harris, 
8  T.  R.  182.  Anon.  Ventr.  45.  Nicholson 
r.  Gouthit,  2  Ucn.  Bla.  612.  ^logadara  v. 
Holt,  1  Siiow.  317. 

"  Cory  V.  Scott,  3  Bar.  &  Aid.  619. 
Claridge  «.  Dalton,  4  M.  &  S.  229.  Legge 
V.  Thorpe,  2  Campb.  310.  12  East,  171. 
S-  C  where  the  rule,  principle,  and  incon- 
veniences are  slated;  and  see  AVaJwyn  t». 


St  Quintin,  1  Bos.  &  Pul  654,  6.  Clegg 
V.  Cotton,  3  Bos.  &  Pul  241,  2.  Gak  v. 
Walsh,  5  T.  R.  239.  Poth.  pi.  167.  Bick- 
erdikc V.  BoHman,  1  T  R.  405.  Goodal! 
V.  DoUey,  id.  712.  Rogers  v.  Stephens,  2 
T.  R.  713.  Nicholson  v.  Gouthit,  2  Hen. 
Bla.  610.  Staples  v.  Okines,  1  Esp.  Rep. 
833.  Wilkies  v.  Jacks,  Peake's  Ca.  N.  P. 
202.  The  progress  of  the  cases  on  this  sab- 
ject  is  also  stated  in  Brown  o.  Maffey,  15 
East,  216.    See  also  Bayl  131,  2,  137. 

Bickerdike    and    another,  assignees  ci 
Reichard  v.  BoUman,  1  T.  R.  405.    The 
only  question  upon  a  case  reserved  was, 
whether  the  bill  the  bankrupt  had  drawn 
in  favour  of  the  petitioning  creditor,  upon 
a  man,  who  then,  and  from  that  time,  till 
the  bill  became  due,  was  one  of  the  bank- 
rupt's creditors,  had  discharged  so  much 
of  the  petitioning  creditor's  debts,  no  no- 
tice  having  been  given  of  its  dishonour 
to  the  bankrupt ;  and  the  court,  after  ar- 
gument, were  of  opinion  it  had  not,  be- 
cause the  reason  why  notice  is  in  general 
necessary  is,  that  the  drawer  may  without 
delay,    withdraw    his    effects    from    the 
drawee,  and  that  no  injury  may  happw 
to  him  from  want  of  notice  ;  but  where 
tlie  drawer  has  no  effects  in  the  hands  ot 
the  drawee,  he  cannot  be  injured,  and  is 
ncit  entitled  to  any  notice. '   In  Brown  r. 
Maffey,   15   East,    221.     Lord    Ellea^ 
rough,    C.    J.    observed,    that    the   dof- 
trine  of  dispensing  with  notice  of  the  tii>- 
honour  of  a  bill,  had  grown  almoH  fij-^ 
tirely  out  of  this  case,  and  that  tljoug- 
there  might  have  been  previous  decision.- 
to  the  same  effect  at  Nisi  Prius,  yet  por'-: 
had  been  brought  in  revibion  before  tne 
court  till  Uiis  case;  that  decision  disfcnsca 
with  notice  to  the  drawer,  i\^crche  kn'*' 
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oor  cm  he  object,  in  snch  ca^e,  that  a  foreim  bUl  should  have  been  J*^.  '''^^ 
frotested.-  In  this  case,  the  drawer,  being  himself  the  real  debtor,  ^^^^^ 
acquires  no  right  of  action  against  the  acceptor  by  paying  the  Milt  and  „^^  is  ne- 
sufers  no  injury  from  want  of  notice  of  non-acceptance  or  non-pay- MMory ;  fc 
meDt,  and  therefore  the  laches  of  the  holder  affords  him  no  defence, '  what  txea- 
And  therefore  where  the  drawer  had  supplied  the  drawee  with  goods  f  ^"""^ 
on  credit,  which  did  not  elapse  until  after  the  bill  would  fall  due,  and  "^°' 
the  drawer  had  no  right  to  draw  the  bill,  it  was  held  that  he  was  not 
discharged  by  the  want  of  notice  of  non-payment*^ 

But  it  is  no  excuse  for  not  giving  notice  to  the  indorntf  of  a  bill, 
that  the  acceptor  had  no  effects  of  the  drawer.^  And  althoufi;h  no  con- 
sideration passed  between- the  payee  and  drawer  of  a  bill  of  exchange, 
it  is  not  to  be  considered  an  accommodation  bill  as  to  the  latter,  if  £  200  3 
there  was  a  valuable  consideration  as  between  the  payee  and  the  ac- 
ceptor.*   So  a  person,  who,  without  consideration,  but  without  fraud, 


More-bud  he  had  no  effects  in  the  hand<i 

c:  ihe  drawee,  and  had  no  reason  to  expect 
tlut  the  bill  would  be  paid  when  it  became 

dee. 

Goodall  0.  DoIIcy ,  1 T.  R.  T12.  In  this 
<"^^t,  upon  the  application  for  a  new  trial, 
'Jj<  plainUff *8  counsel  offered  an  affidavit 
that  the  drawer  bad  no  effects  in  the  hands 
m  the  drawee;  but  the  court  thought  that 
nade  no  difference,  the  action  being 
brought  against  the  payee;  but  by  Buller, 
I.  had  the  action  been  against  the  drawer 
I  should  have  been  willing  to  let  in  the 
?9i*l*7it,  that  would  be  like  the  case  of 
Bxkerdike  v.  Bellman.  If  the  drawer  has 
no  effects  in  the  bands  of  the  drawee,  he 
cannot  be  injured  by  want  of  notice. 

Lejge  V.  Thorpe,  12  East's  Rep.  171. 
2Campb.  310.  S.  C.    This  was  an  action 
h'  an  indorsee  against  the  drawer  of  a 
foreign  bill,  drawn  upon  C.  R   Wyatt, 
p&jable  one  month  after  sight,  of  which 
screptance  had  been  refused.    The  decla- 
ration aegatived  effects  in  the  hands  of  the 
Jn^^ec,  or  any  consideration  for  the  bill. 
J  appeared,  at  the  trial,  that  the  defendant 
^i  no  effects  in  Wyatt's  hands,  and  that 
uie  latter  had   therefore  refused  accept- 
Mce;  but  that  Wyatt  %vas  one  of  the  execu- 
jcrs  of  Weeks,  and  that  Weelts'  executors 
t»d  derired  the  defendant  to  employ  the 
payee  of  this  bill  to  do  some  carpenter's 
^ork  on  Weeks'  property,  and  the  defen- 
•iaat  drew  this  bill  on  Wyatt  for  th^  pay- 
Mrai  of  the  payee,  Wyatt  denied  that  he 
^  assets  to  pay  the  bill.    The  only  quca- 
^oa  was,  whether  a  protest  fo^  non-accept* 
*jce  Were  necessary;  Lord  Ellenboroush 
^OTght  not ;  and  a  verdict  was  given  for 
we  plaintiff,  but  the  point  was  reserved, 
^'l  on  a  rule  run  for  nonsuit,  and  cause 
"own,  the  whole  court  held,  that  this  case 
J5  governed  by  those  of  Bickeidike  v, 
Bolhnan,   1  T.  R.  405.  and  Rogers   9. 
Stevens,  2T.R.  718.  and  discharged  the 

.  *  I-cgg*  ••   Thorpty   2  Campb.    810. 
^  wtf  171. 8L  a  see  the  preceding  note. 


P  Per  Chambre,  J.  in  Leach  e.  Hewitt, 
4  Taunt  738. 

1  Claridge  v.  Dalton,  4  M.  &  S.  226* 
post,  208. 

'  Wilks  V  Jacks,  Peake  Rep.  202.  Id 
an  action  against  the  defendant,  as  indorser 
of  a  bill,  drawn  by  Vaughan  on  Eustace 
and  Holland,  it  appeared,  that  notice  had 
not  been  given  to  the  defendant,  upon 
which  the  plaintiff  offered  to  show,  that 
Vaughan  bad  no  effects  in  the  bands  of 
Eustace  and  Holland.  Sedper  Lord  Ken- 
yon,  C.  J.  "  That  circumstance  will  not 
avail  the  plaintiff,  the  rule  extends  only  to 
actions  brought  against  the  drawer;  the 
Indorser  is  in  all  cases  entitled  to  notice, 
for  he  has  no  concern  with  the  accotmts 
between  the  drawer  and  the  drawee." 
The  plaintiff  then  proved  a  letter  from  the 
defendant,  acknowledging  the  debt,  and 
promising  to  pay,  and  upon  that  he  had  a 
verdict 

•  Scott «.  Lifford,  1  Campb.  246.  Payee 
against  the  drawer  of  a  bill  of  exchange; 
the  defence  was,  that  the  bill  was  drawn 
without  consideration,  and  that  the  plaintiffs 
had  received  satisfaction.  Afar  having  an 
acceptance  due  to  the  plaintiffs,  requested 
it  renewed,  to  which  they  consented,  pro- 
vided that  the  defendant  would  draw  a  bill 
upon  Agar  for  the  amohnt  which  he  was 
to  accept,  and  which  was  accordingly 
done.  Agar  also  lodged  policies  of  ensu- 
ranee  to  a  laree  amount  with  the  plaintiffif^ 
by  way  of  coUateral  security,  upon  which 
a  certain  per  centage  had  since  been 
awarded,  due  upon  them.  Lord  EI]<uibo* 
rough  held,  that  the  bill  was  an  accommo- 
dation bill  ,there  having  been  a  consideration 
between  the  payees  and  acceptor,  and  that 
if  it  had  been  proved  that  the  plaintiflb  had 
received  any  thing  upon  the  policies,  that 
would  pro  ianto  be  a  satisfaction,  that  the 
plaintiffs  were  entitled  to  recover  the  whole 
sum  mentioned  in  the  bill,  and  must  deliver 
up  the  policies  or  refmid  the  money  received 
wider  them. 


m^ 
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ut  WhtB  iBiiarsed  a  bill*  the  drawer  and  acce|itor  of  which  proyed  to  be  fictl- 
";2!fL^^»  tioas  persons,  is  entitled  to  due  notice  of  the  dishonour,  or  he  will  be 
•nceisie-*»»charged.^ 

mh^  txeur  It  has  been  decided,  that  where  a  bill  has  been  drawn  for  the 
^w  omii»3^^^||||j^QJ|^^^Q  of  the  payee)  and  the  drawer  had  no  effects  in  the 
hands  of  the  drawee,  though  the  payee  had,  such  d^wer  ia  not 
ontitled  to  notice  of  non-payment;"  but  this  decision  seems  question- 
able, for  whenever  a  party  to  a  bill  is  entitled  to  his  remedy  over 
C  SOI  3  against  another  party,  he  may  be  prejudiced  by  the  delay  in  giving  him 
notice  of  the  disiionour.* 

it  has  also  been  holden,  that  if  the  payee  of  a  note  lend  his  Dane 
merely  to  give  it  credit,  and  to  enable  uie  maker  to  raise  money  upon 
it,  and  knows  at  the  time,  ibat  the  maker  is  insolvent,  he  is  not  enti- 
tled to  notiee,  and  that  it  is  no  defence  for  him  that  the  note  was  not 
.  properly  presented  for  payment  ^    But  as  the  payee  would  in  that 


*  Leach  o.  Hewitt,  4  Taunt  731.  This 
was  an  action  against  the  defendant,  as  in- 
dorser  of  a  bill  of  exchange,  purporting  to 
be  drawn  by  Rogers,  Crooke,  and  Co.  and 
dated  from  the  Northampton  Bank,  and 
purporting  to  be  accepted  by  Rogers  and 
Ca  Lombard  Street,  in  favour  of  the  de- 
fondant  It  appeared,  at  the  trial,  that  the 
defendant  had  indorsed  the  biU  at  the  re- 
quest of  one  Cattle,  and  that  it  had' come 
to  the  hands  of  the  plaintiff  for  a  valuable 
consideration.  When  the  btU  became  due, 
no  such  persons  as  Rogers  and  Co>  were 
to  be  found  in  Lombard  Street,  nor  the 
drawers  at  Northampton.  After  four  days, 
the  plaintiff  found  the  defiei^dant,  who  lived 
ia  Clerkenwell.  The  defence  was,  that  be 
had  not  had  due  notice  of  the  dishonour  <if 
the  bill.  There  was  no  evidence  that  the 
defendant  was  party  to  the  fraud.  Mans- 
field, C.  J.  direciked  the  jury,  that  if  the 
conduct  of  the  defendant  was  not  fraudu- 
lent, he  was  entitled  to  notice,  and  the  jnry 
finding  that  the  defendant  was  not  privy  to 
th^  fraud,  the  plaintiff  was  nonsuited;  and 
upon  a  rule  to  set  aside  the  nonsuit,  and  for 
n  new  trial,  the  court  held,  that  the  defen- 
dant was  entitled  to  notice,  and  discharged 
the  rule. 

«  Walwyn  v.  St  Quintin,  1  Bos.  h  Pul. 
662.  2  Esp.  515.  8-  C.  In  an  action  by 
.the  indorsee  against  the  drawer  of  a  bill, 
it  appeared  toliave  been  drawn  to  accom- 
modate the  payee,  who  had  placed  securi- 
ties, on  which  he  wished  to  raise  money, 
in  the  hands  of  the  acceptor,  the  defendant 
had  no  effects  in  the  hands  of  the  drawee, 
and  no  notice  having  been  given  to  him  of 
the  dishonour  of  the  tnll,  the  question  was, 
whether  that  were  made  necessary  by  the 
payee's  having  effects  in  the  handb  of  the 
drawee.  Eyre,  C.  J.  directed  a  verdict  for 
the  defendant,  with  liberty  for  the  plaintiff 
to  move  to  enter  a  verdict  for  him.  After 
a  rule  nin  accordingly,  and  cause  shown, 
the  court  held,  that  the  defendant  wa»  not 
entitled  to  notice.  Postea  to  the  pUuntiff 
on  another  ground. 


«  See  Smith  v.  Beckett,  IS  East,  187. 
infra,  note,  and  Brown  ».  Mafiey,  16  East, 
216.  post,  202,  note.  Bayl.  1S6,  7.  Cory 
•.  Scott,  8  B.  &  A.  619. 

1  De  Berdt  e.  Atkinson,  2  Hen.  Bla. 
386.  In  an  action  agamst  the  payee  of  a 
note,  it  appeared  that  the  note  was  not 
presented  for  payment  till  the  day  after  it 
became  due,  and  that  no  notice  was  giTrn 
to  the  defendant  till  five  days  after  euch 
presentment,  but  it  also  appearing  that  the 
defendant  gave  no  value  ror  the  note;  that 
he  lent  his  name  merely  to  give  it  credit,  and 
that  he  knew  at  the  time  the  maker  was 
insolvent  Eyre,  C  J.  directed  the  jmy 
to  find  for  the  plaintiff,  which  they  did.  A 
rule  to  rfww  cause  why  a  new  trial  should 
not  be  granted,  aqd  upon  cause  shows, 
Eyre,  C.  J.  said,  if  the  maker  is  not  known 
to  be  insolvent,  insolvency  will  not  excuse 
the  want  of  an  early  demand,  but  know- 
ledge excludes  all  presumption  which 
would  otherwise  arise ;  here  the  money 
was  to  be  raised  upon  the  defendant's  cre- 
dit; he  meant  to  guarantee  the  payment, 
and  no  loss  could  happen  to  him  ^^^^^ 
want  of  notice  And  per  Buller,  J.  "  liw 
general  rule  is  only  applicable  to  fair  traos- 
actions  where  the  bill  on  note  has  been  gi- 
ven for  value,  in  the  ordinary  coor«e.  of 
trade.  It  is  said,  insolvency  d»es  not  take 
away  Ae  necessity  of  notice;  that  is  tnie, 
where  a  vaJue  has  been  given,  but  no  far- 
ther ;  here  the  defendant  lent  his  name 
merely  to  give  credit  to  the  note,  and  was 
not  an  indorser  in  the  common  course  ot 
business,"  Heath  and  Rooke,  ^»^^'; 
concurring,  the  rule  was  discharged,  b^ 
m  Baylev  on  Bills,  8d  ed.  186.  tt  »>  ob- 
served, that  the  court  appear  to  have  pro* 
ceeded  on  a  misapplication  of  the  rolei 
which  obtains  as  to  accommodatioa  ^* 
ceptances;  in  those  cases,  the  drawer  being 
himself  the  real  debtor,  acquires  no  ript 
of  action  against  the  acceptor  by  p»7i^ 
the  bill,  and  suffers  no  injury  from  want  ol 
notice  of  non-payment  by  the  acccpt^v- 
But  in  this  ease  the  maker  wm  the  m 
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case 


upon  paying  the  note,  have  a  clear  right  of  action  against  the  1st  When 
maker,  it  should  seem  that  he  is  entitled  to  notice  of  the  dishonour.  ■  ^^'^^^^  ^[ 
And  where  a  bill  was  drawn  for  the  accommodation  of  a  remote  3^^g*^g*^®^^_" 
indorsee,  and  the  names  of  all  the  prior  parties  were  lent  to  him,  it  cessary;k 
was  holden  in  action  against  one  of^  those  parties,  an  indorser,  that  what  excu- 
thc  latter  was  entitled  to  notice  of  the  dishonour  of  the  bill,  because  ff*  "'"''" 
upon  pajing  it  he  would  be  entitled  to  sue  such  indorsee  for  re- 
pajment.*     And  the  same  point  was  determined  in  an  action  against 


omis- 


Bion. 


debtor,  and  the  payee  the  mere  surety, 
having  a  clear  right  of  action  agaihdt  the 
vaktty  upon  paying  the  note,  and  there* 
fore  entitJad  to  notice  to  eoabie  him  to  ex- 
m  tbt  right 

In  Siason  r.  Tomlinson,  London  Sittings, 
I7ih  December,  1805.  Sclw.  Ni.  Pri.  4th 
M.  324)  n.  31.  and  observed  upon  in 
Hiowfl  e.  Mb£^7»  16  East,  222.  Lbrd  £1- 
lenborough,  C.  J.  ruled,  on  the  authority 
of  the  preceding  caae,  that  where  the  in- 
dorser has  not  given  any  bonsideration  for 
i  bill,  and  knows  at  the  time  the  drawer 
^  not  any  effects  in  the  hands  of  the 
<^wee,  he  (the  indorser)  is  not  entitled  to 
B'mce  of  non-payment  as  a  bona  fidti, 
•'uMer  for  a  valuable  consideration  would 
^  But  see  Smith  v.  Beckett,  13  East, 
1^7,  aad  next  note,  and  Brown  v.  Maffey, 
B-  R.  Hil.  52  Geo.  8.  15  East,  216,  in 
^bich  last  case  it  was  holden,  that  an  in- 
<^finer  is  entitled  to  notice  of  dishonour  al- 
tboagh  he  has  not  received  any  value  for 
^  indorsement  if  he  did  not  know  that 
^«  bill  was  an  accommodation  bill  in  its 
aceptioa, 

'  Saiith  0.  Beckett,  13  East,  187.  BayL 
1%.  In  an  action  against  the  payee  and 
iadoner  of  a  note  drawn  by  Canning, 
•laied28th  October,  1809,  and  payabjc 
^  demand,  it  appeared  that  the  defen- 
ihot  had  lent  bis  name  to  this  and  other 
Qotn  merely  to  enable  Canning  to  obtain 
credit  with  the  plaintiffs,  his  bankers,  he 
«?ing  then  lately  stopped  payment,  which 
^  well  known  to  all  the  patties.  The 
p'Sintifig  made  advances  for  six  months  on 
'^  notes,  which  advances  they  after- 
^fwds  renewed  without  any  communica- 
t'on  with  the  defendant.  On  the  28th  May, 
^^10,  Canning  became  bankrupt,  and  pay- 
l^ent  was  afterwards  demanded  and  refused, 
but  no  notice  of  this  dishonour  was  given 
^  the  defejjdant.  Lord  EUenborough 
^aght  a  notice  necessary,  and  nonsuited 
UK  pUiotiffs;  and  on  a  motion  to  set  aside 
^  nonsuit,  De  Berdt  v,  Atkinson  was 
cited,  but  the  court  held  clearly,  that  a  no- 
•Jce  was  necessary,  especially  as  the  ad- 
vances had  been  renewed  without  the 
plaintiff's  knowledge,  and  see  Free  v, 
Hawkins,  8  Tkunt  «2.  Holt  C  N.  P.  660. 

'  Brown  and  others  v.  Maffey,  16  East, 
216.  where  a  bill  Was  drawn,  accepted, 
«»d  indorsed  by  several  indorsers,  for  the 
^cporamodation  of  the  last  indorser,  and 
'^  acceptor  had  no  effects  of  the  drawer 
:ihis  h^«,  but  that  fact  was  not  known 
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to  the  defendant,  one  of  the  prior  indorsers; 
it  was  held,  th^t  the  defendant  was  entitled 
to  notice  of  the  dishonour-before  the  holder 
could  maintain  an  action  against  him,  in 
order  to  enable  him  (even  if  he  had  po  re- 
medy upon  the  bill)  to  call  immediately 
upon  the  last  indorser  to  whom  he  had  lent 
the  security  of  his  indorsement,  without 
value  received ,  and  who  had  received  tho 
money  upon  that  security.     Lord  EUenbo- 
rough, after  observing  on  the  case  of  Bick- 
erdike  v.  Bollinan,  as  ante,  1^8,  said,  that 
decision    dispensed    with    notice    to    the 
drawer,  where  he  knew  before-hand,  that 
he  had  no  effects  in  the  hands  of  the  drawee, 
and  had  no  reason  to  expect  that  the  bill 
would  be  paid  when  it  became  due.    But 
that  exception  must  be  taken  with  some 
restrictions,  which,  since  I  have  sat  here, 
I  have  often  had  occasion  to  put  upon  it, 
as  where  a  drawer,  though  he  might  not 
have  effects  at  the  time  of  the  drawing  of 
the  bill,  in  the  drawer's  hands,  has  a  run- 
ning account  with  him,  and  there  is  a  fluc- 
tuating balance  between  them,  and   the 
drawer  has  reasonable  ground  to  expect 
that  he  shall  have  effects  in  the  drawee's 
hands  when  the  bill  became  due:  in  such 
cases  I  have  always  held  the  drawer  to  be 
entitled  to  notice,  because  he  draws  the 
bill  upon  a  reasonable  presumption  that  it 
will  be  honoured,  (vide  Orr  «.  Magennis,  7 
East,  359.     Legse  v.  Thorpe,  12  East* 
171.)  when  indeed  it  is  a  mere  accommo- 
dation bill,  without  assets  in  hand  or  any 
expected,  no  notice  to  the  drav^r  is  ne- 
cessary according  to  the  established  au- 
thorities: but  I  should  be  sorry  to  extend 
the  doctrine  further.     It  is  said,  however, 
that  I  extended  it  to  the  case  of  an  indor- 
ser, in  Sisson  v.  Tomlinson.    But  without 
surrendering  that  case,  the  circumstances 
of  which  were  diffc^rent  from  the  present, 
and  may  make  it  at  least  more  questiona- 
ble: here  it  is  clear  (hat  the  defendant  had 
no  knowledge  of  the  acceptor's  having  no 
assets  of  the  drawer  in  his  hands,  and  that 
the  drawer  put  his  name  to  it  merely  as  a 
co-surety  for  Woods,  and  therefore  when 
it  was  dishonoured,  it  became  most  materi- 
al to  the  defendant  that  he  should  have  had 
notice  in  order  to  enable  him  to  proceed 
against  Woods,  for  whom  he  was,  in  sub- 
stance, though  not  in  form,  a  surety;  for, 
if  he   had   no  notice,  he  might  lose  his 
benefit  of  reimbursement  against  Woods, 
who  had   received  the   money  upon  the 
security  of  the  defendant.      I  tlyircf^Te 
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i9t. /VTlieB  the  drawer.^  But  if  the  payee  of  a  note  lends  his  name  to  secuit  a 
"^^*^*^^^[ composition  from  the  drawer  to  a  creditor,  and  takes  effects  of  the 
ance  »  ne-  drawers  to  answer  it,  he  is  not  entitled  to  notice,  because  it  would  be  a 
eeasary;  &  fraud  in  him  to  call  upon  the  maker  who  had  thus  deposited  effects  in 
what  e:ecu-his  hands  to  answer  the  amount  of  his  indorsement  <" 


ses 
sion. 


omis- 


It  has,  however,  been  held,  that  it  is  no  excuse  for  not  havine  pre* 
sented  a  note  in  time  for  payment,  that  the  defendant  indorseo  it  to 
guarantee  a  debt  due  from  the  maker,  or  that  the  defendant  knew  before 
^  it  was  due,  ih^t  the  maker  could  not  pay  it,  and  had  desired  a  banker, 

at  whose  house  it  was  made  payable,  to  send  it  to  him  and  he  would 
[  204  ]  pay  it,^  nor  can  evidence  of  a  parol  agreement  not  to  require  payment 
at  the  appointed  time,  be  received  to  excuse  the  neglect  to  give  due  no- 
tice.* And  it  has  been  decided  that  a  person  who  has  guaranteed  the 
payment  of  miSney  to  be  paid  by  a  bill,  is  entitled  (though  no  party  to 
the  bill)  to  insist  on  the  neglect,  to  make  a  properpresentment  or  to 
gire  due  notice  of  the  dishonour  of  such  InlK'    Bnt  in  a  subequent 


thiak  that  the  nonsuit  was  proper  for 
want  of  such  notice.  And  Grose,  J., 
concurring,  Bayley,  J.,  said,  he  was  of 
the  same  (pinion,  and  that  the  founda- 
tion of  Mr.  J.  Buller's  opinion  in  Bicker- 
dike  o.  Bolhnan,  was  this,  that  the  drawer 
having  no  assets  in  the  drawee's  hands, 
could  not  be  injured  by  the  non-payment 
of  the  bill,  or  me  want  of  notice  that  it 
had  been  dishonoured:  and  that  is  true,  as 
agamst  the  drawer,  but  as  agamst  an  in- 
dorser  who  is  not  (he  party  to  provide  for 
taking  up  the  biU  in  the  first  instance,  and 
who  has  a  remedy  over,  the  want  of  notice 
u  an  injury  to  him.  In  Corney  v.  Mendez 
Da  Costa,  1  Esp.  Rep.  802.  it  would  have 
been  a  fraud  in  the  indorser  to  call  upon 
the  maker  of  the  note,  because,  before  it 
became  due,  the  maker  had  deposited  ef- 
fects in  his  hands  to  answer  the  amount  of 
his  indorsement,  and  therefore  he  had  no 
right  to  complain  of  the  want  of  notice. 
But  in  this  case,  if  the  defendant  had  had 
notice  of  the  non-payment  at  the  time,  he 
would  have  been  enabled  to  call  upon 
Woods  immediately.  The  case  of  Smith 
V.  Beckett  has  established,  that  a  party 
does  not  waive  his  right  to  notice  by  lend- 
ing bis  indorsement  as  a  security  to  enable 
the  drawer  to  raise  money  on  it  Rule  dis- 
charged. 

^  Cory  V.  Scott,  8B.  It  A.  619. 

<  Corney  o.  Da  CosU,  1  Esp.  Rep.  808. 
Da  Costa  and  Ca  compoimded  with  their 
creditors,  and  to  secure  the  composition, 
drew  notes  in  favour  of  the  defendant, 
which  he  indorsed  to  the  creditors.  The 
defendant  took  effects  of  Da  Costa  and 
Co.  at  the  time  to  the  amount  of  the  com- 
position, and  an  action  being  brought 
against  him  upon  one  of  these  indorse- 
>menti,  he  insisted  that  he  had  no  notice  of 
the  non-payment  of  the  note  until  five 
weeks  after  it  was  due,  but  'Buller,  J. 
held,  that  he  was  not  entitled  to  notice, 
and  the  plaintiff  had  a  verdict    See  obser- 


vations  on  this  case  in  Brown  o.  Maffey, 
6  East,  222,  8.     Ante,  202,  in  notes. 

<i  Nicholson  0.  Gouthit,  2  Hen  Bla.  509. 
Gouthit  and  Burton  undertook  to  guarantee 
an  instalment  on  the  debt  of  Green's,  and 
for  that  purpose  Green  drew  notes  payable 
to  Gouthit    at    Druiy  and    Co's.   which 
Gouthit  and  Burton  mdorsed,  after  which 
they  were  delivered  to  the  creditors.    Be* 
fore  they  became  due,  Gouthit  inquired  tt 
Drury  and  Co's.  if  they  had  any  efiects, 
and  on  their  sayins  they  had  not,  be  de- 
sired them  to  send  the  notes  to  him  and  he 
would  pay  them.    Many  netof  were  ac- 
cordingly presented  and  paid,  but  the  note 
in  question  not  being  presented  till  three 
days  after  it  was  due,  Gouthit  refiised  io 
pay  it    Burton  had  supplied  him  with  mo- 
ney to  take  up  all  the  notes,  but  as  this  wis 
not  presented  when  due,  he  had  returned 
the  money  destined  to  pay  it     An  action 
was  brought  against  Gouthit,  and  upon  the 
trial.  Eyre,  C.  J.  thought,  as  he  knew  the 
note  would  not  be  paid  at  Drury  and  CoV 
and  had  provided  money,  for  it,  and  w  his 
indorsement  was  by  way  of  guarantee,  he 
was  not  injured  by  the  delay,  and  that  the 
request  to  send  the  notes  to  him  was  eiiheT 
a  waiver  of  notice  or  notice  by  anticipation; 
but  on  a  rule  nisi  to  eater  a  nonsuit,  and 
cause  shown,  thoueh  he  thoujriit  the  iustice 
was  clearly  with  ue  plaintiff,  he  thoQ^ 
he  could  not  recover;  for  though  the  in- 
dorsement was  by  way  of  guarantee,  it  wss 
liable  to  aU  the  ii^  consequences  of  a* 
indorsement;  and  Gouthit's  promise  to  P*y 
was  only  to  pay  such  as  should  be  (My 
presented  at  Drury's.    Heath  and  Rooke, 
Justices,  were  of  the  same  opinion,  tnd 
the  rule  was  made  absolute. 
•  Free  v,  Hawkins,  8  Taunt  92.       ^ 
f  Phillips  0.  Astling,  2  Taunt  206.  'The 
declaration  sUted,    that  in  consideration 
that  the  plaintiffs  would  sell  and  deliver  to 
Davenport  and  Finney,  certain  goods,  to 
be  paid  for  by  a  bill,  to  be  drawn  by  p* 
and  F«  t^Kui  Houghton,  at  six  months;  the 
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case,  where  the  defendant  being  indebted  to  tlie  plaintifi'for  goods  sold,  1st.  Whea 
and  C.  being  indebted  to  the  defendant,  the  plaintiff,  with  the  consent  ^^^'^«^^  <j[ 
of  defendant,  drew  a  bill  on  C.  payable  at  two  months,  which  C.  ^f^-^^^s^ne- 
cepted,  but  afterwards  dishonoured  it$  was  held  that  defendant  was  notcessary;  u 
entitled  to  notice  of  the  dishonour,  his  name  not  being  on  the  bill,  and  what  excu- 
that  the  bill  was  not  to  be  esteemed  a  complete  payment  of  the  debt^f     <*""**• 
under  the  statute  of  Ann.ff    And  it  has  b^en  held,  that  proof  that  be-"°"' 
lore  the  bill  became  due  the  parties  liable  upon  it  were  bankrupt  or 
msolvent,  will  be  prima  facie  evidence  that  a  demand  upon  them  would 
have  been  of  no  aviul,  and  will  dispense  with  the  necessity  of  making 
such  presentment  or  giving  notice,   because  the  same  strictness  ojf 
proof  18  not  necessary  to  charge  a  guarantee,  as  is  necessary  to  support 
an  action  upon  the  bill  itself,  and  the  circumstances  created  a  presump- 
tion that  the  guarantee  was  not  prejudiced  by  the  want  of  notice. ^(1) 

It  is  no  excuse  for  not  giving  notice  to  the  drawer,  tliat  on  an  ap-T    205   1 
prehension  that  the  bill  would  be  dishonoured,  he  lodged  other  money 


defeocUint  ondertiook  to  ^arantee  the  pay- 
ment of  such  bili.  It  then  averred  delivery 
of  the  gooda,  acceptance  of  the  bill,  its 
presentment  for  payment,  and  dinhonour. 
At  the  trial  it  appeared,  that  Houghton 
was  at  eea  when  the  biU  became  due, 
wfaicfa  was  on  the  14th  July,  IS08,  but 
that  he  had  an  agent  residing  in  London, 
authorized  to  accept  bills,  and  who  had 
accepted  this.  That  no  presentment  for 
payment  was  made  to  thu  agent  when  the 
biU  became  due;  and  that  on  the  16th  July, 
the  plaintiff  gave  D.  and  F.  notice  that  the 
bill  remained  unpaid,  but  no  notice  was 
giTen  to  the  defendants.  In  February, 
1809,  Davenport  and  Finney  became  in- 
solvent, and  Houghton  was  declared 
bankrupt  in  1809,  after  which  payment 
was  demanded  of  the  defendants.  A 
verdict  was  found  for  the  plaintiff,  but 
opon  a  rule  ntM  for  entering  a  nonsuit, 
tfter  referring  to  Warrington  p.  Furbor, 
(8  East,  242.  and  infra,  note.)  said,  that 
here  the  insolvency  of  the  drawers,  and 
the  bankruptcy  of  the  acceptor  did  not 
happen  until  long  after  the  bill  became 
^ue,  and  that  for  any  thing  that  appeared, 
if  the  money  had  been  demanded  either  of 
the  drawer  or  acceptor,  the  bill  might  have 
been  paid,  but  that  the  necessary  steps  not 
having  been  taken  to  obtain  payment  from 
the  parties  who  were  liable  upon  the  bill 
and  solvent,  the  guarantee  must  be  dis- 
charaed,  and  therefore  they  made  the  rule 
Absolute.  See  also  Bridges  v.  Berry,  8 
Taunt  130.  Bishop  v.  Rowe,  3  M.  &  S. 
S62.  Bayl,  188,  9.  Cory  v.  Scott,  S  B.  & 
A.  619. 


B  Swinyard  v.  Bowes,  6  M.  &  S.  62. 

•»  Warrington  r.  Furbor,  8  East,  242. 
The  defendant  applied  to  one  Martin,  to 
purchase  some  goods  to  the  amount  of 
1000/.,  the  price  of  which  the  plaintiffs 
undertook  to  guarantee  at  a  credit  of  six 
months.  The  goods  were  furnished,  and 
the  defendant  accepted  a  bill  at  ax 
months  for  the  amount.  This  bill  be- 
came due  8cl  December,  ISOl,  but  on 
the  21st  November  preceding,  the  defen- 
dants became  bankrupts,  and  the  plain- 
tiffs were  obliged  to  pay  Martin  1000/, 
on  their  guarantee,  and  now  brought 
this  action  to  be  reimbursed  ;  one  of  the 
objections  made  by  the  defendant  at  the 
trial  was,  that  the  plaintiffs  had  not 
proved  a  presentment  of  the  bill  to  the 
defendant  for  payment,  without  which  it 
was  insisted,  that  Martin  could  not  have 
recovered  against  the  plaintiffs  on  their 
euarantee,  and  therefore,  that  the  latter 
had  paid  the  money  in  their  own  wrong. 
Lord  Ellenborough  held  the  proof  un- 
necessary, this  not  being  an  action  on 
the  bill,  and  it  being  obvious  that  notice 
would  have  been  unavailable,  the  defen- 
dants having  been  then  recently  stripped 
of  all  their  property,  and  the  plaintiffii 
had  a  verdict ;  and  on  a  rule  nisi  to  set  it 
aside,  and  cause  shown,  the  court  held 
the  verdict  right,  and  Lawrence,  J.  said, 
the  guarantees  were  not  prevented  from 
showing  that  they  oueht  not  to  have  been 
called  upon  at  all,  for  that  the  principal 
debtors  could  have  paid  the  bill  if  de- 
manded of  them.  Rule  discharged.  See 
Bayl.  138,  9. 


(I)  If  a  guarantor  of  a  bill  be  informed  before  it  is  due  of  the  insolvency  of  the  accept- 
ors, and  that  the  plaintiff  looked  to  him  for  payment,  it  is  not  necessary  to  prove  present- 
ment and  notice  of  non-payment     Holbrcw  r   Wilkifu,  1  Bam.  &  Cressw.  10. 

On  a  guaranty  of  a  promissory  note  drawn  and  indorsed  by  others,  if  the  drawer  and 
indorser  are  insolvent  when  the  note  becomes  due,  this  would  primfi  facie  be  evidence 
™tt  the  guarantor  was  not  preiodiced  and  therefore  the  giving  him  notice  of  non-pay- 
nentMiatiKhcaiedispeiiseawith.    Gibbsr.  Canmm,  9  Serg.  ft  Rawle,  19S. 
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1st,  When  ^fiieh  he  had  of  the  drawee%  in  the  hands  of  the  indorfer,  on  ay 

non-«ccept  "J^^ertakuig  by  the  indor^er,  that  he  would  return  it  whenever  it 

ance  isnc-^^^uld  appear  that  he  was  exonerated  from  the  bill,  for  his  having 

cessary;  &  other  money  of  the  drawee's  does  not  entitle  him  to  applj  it  to  the 

what  ea-cw- dishonoured  bill,  uoles^  he  had  notice  of  the  dishonour.^     Nor  is  it 

sSn.  °™"^  *^27  excuse  for  not  ^vins   notice  to  the  drawer  of  a  bill  if  he  had 

effects  in  the  hands  of  tne  drawee,  that  the  drawee  represented  to 

the  drawer,  when  the  bill  was  drawn,  that  he  should  not  be  able  to 

provide  for  it,  and  that  the  drawer  thereby  understood  that  he  shoald 

nave  to  provide  for  it*^ 

[  £06  3  I^  ^^  ^^7  time  between  the  drawing  of  the  bill  and  its  presentment 
and  dishonour,  the  drawee  had  some  effects  of  the  drawer  in  his  hands, 
though  insufficient  to  pay  the  amount,  or  though  the  drawer  has 
afterwards  withdrawn  sucn  effects,  he  will  nevertheless  be  entitled  to 
notice  of  the  dishonour,  and  the  laches  of  the  holder  will  discharge 
him  from  liability;  for  this  case  differs  from  that  where  there  are  no 
effects  whatever  of  the  drawer  in  the  hands  of  the  drawee  at  the 
time,  because  the  drawer  must  then  know  that  he  is  drawing  upon 
accommodation,  and  without  any  reasonable  expectation  that  uie  mil 
will  be  honoured;  but  if  he  have  effects  at  the  time,  it  would  be  dan- 
gerous and  inconvenient  merely  on  account  of  the  shifting  of  a  ba- 
lance, to  hold  notice  not  to  be  necessary;  it  would  be  introducing  a 
number  of  collateral  issues  upon  every  case  upon  a  bill  of  exchange, 
to  examine  how  the  accounts  stood  between  the  drawer  and  the 
drawee,  from  the  time  the  bill  was  drawn,  down  to  the  time  when 
it  was  dishonoured.^    For  the  same  reason,  if  the  drawer  of  a  bill 


*  Clegg  V.  Cotton.  3  Bos.  &.  Pul. 
259.  Indorsees  against  the  dratrer  of 
a  bill.  The  bill  was  drawn  in  Ame- 
rica, on  Cullen,  of  Liverpool,  in  favour 
of  Miller  and  Robertson,  and  by  tliem 
indorsed  to  Booth  and  Co.  and  it  after- 
wards came  to  the  plaintiff's  hands.  It 
was  dated  in  1794,  and  drawn  at  ninety 
days  sight.  In  1800,  the  defendant 
having  other  effects  of  Cull  en's  in  his 
hands,  deposited  them  with  Miller  and 
Robertson,  and  Booth  and  Co.  on  an  un- 
dertaking from  them,  that  they  would  re- 
turn these  effects  whenever  it  should  ap- 
pear that  they  were  exonerated  from 
this  bill.  CuIIen  afterwards  became 
bankrupt  The  defendant  was  arrested, 
and  then  said  he  should  apply  to  Cull  en's 
assignees  to  bail  him,  for  he  had  lodged 
property  in  America  to  answer  the  bill, 
and  if  he  was  discharged  for  want  of 
notice,  he  should  pay  it  over  to  them. 
Acceptance  and  payment  were  both  re- 
fused, but  no  notice  was  even  given  of  it 
to  the  defendent  Chambre,  J.  nonsuited 
the  plaintiff,  on  the  ground  that  the  de- 
fendant was  discharged  for  want  of 
notice  ;  and  on  a  rule  nisi  to  set  aside 
the  nonsuit,  and  cause  shown,  the  court 
held,  that  tiie  special  circumstances  did 
not  excuse  the  want  of  notice  ;  that  there 
was  no  fraud  in  the  defendant,  which 
was  the  ground  of  the  rule  for  dispensing 
with  notice,  and  that  when  Miller  ana 
Bobertson,  and  Booth  and  Co.  were  ex- 


onerated, which  they  were  by  want  of 
notice,  the  money  deposited  with  them 
belonged  to  Cullen's  assignees.  Rule  diss- 
charged. 

Note.— It  did  not  appear  that  the  de- 
fendant bad  got  back  the  property  which 
he  deposited,  but  that  circumstance  wa.« 
not  relied  on. 

^  Staples  o.  Okines,  1  Esp.  Rep.  332. 
In  an  action  against  the  drawer  of  a  bill, 
the  defence  was  want  of  notice.  The 
plaintiff  thereupon  called  the  acceptor, 
who  proved,  that  when  the  bill  w»« 
drawn,  he  was  indebted  to  the  defen- 
dant in  more  than  the  amotmt  of  the  bill. 
but  that  he  then  represented  to  the  de* 
fendant  that  it  would  not  be  in  his  power 
to  provide  for  the  bill  when  it  should  be- 
come due,  and  that  it  was  therefore  then 
understood  between  them  that  the  defen- 
dant should  provide  for  it ;  and  it  was  con- 
tended that  this  superseded  the  necessity 
of  giving  the  defendant  notice.  But  Lo»d 
Kenyon  held,  that  it  did  not»  and  non- 
suited the  plaintiff. 

'  Orr  t».  Megennis,  7  East,  859.-- 
3  Smith,  328.  S.  C.  In  an  action  by  the 
payees  against  the  drawer  of  a  foreip 
bill,  payable  at  ninety-days  after  «igp 
the  declaration  averred  presentment  for 
acceptance  and  refusal,  presentment  i^ 
payment  and  refusal,  and  protest  W 
non-payment ;  it  then  averred,  that  " 
the  time  of  making  the  bill,  voA  b<^ 
thence  until  the  presentment  for  payiaea^ 
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,<rf  exchange,  when  it  is  presented  for  acceptance,  has  effects  in  the  ^"V^^^ 
haDds  of  the  drawees,  tiiongh  he  is  indebted  to  them  in  a  ^^<^^^^^cept 
krj^r  amount,  and  thej,  without  his  privity,  have  appropriated  the  ^^ee  it  ne- 
effects  in  theii^  hands,  to  the  satisfaction  of  their  debt,  he  is  entitled  eeasan^;  & 
to  notice  of  the  dishonour."    Nor  is  actual  value  in  the  hands  of  the  ^^^  cxeur- 


the  defendant  had  no  effects  in  the  hands 
of  the  drawees.  At  the  trial  it  appeared, 
that  at  the  time  of  drawing  the  biU,  the 
defendant  had  effects  in  the  hands  of  the 
drawees,  but  to  what  amount  did  not 
appear  ;  but  that  when  the  bill  was  pre- 
sented for  acceptance,  and  thence  until 
presentment  for'  payment,  he  had  not 
*ny.  The  bill  was  only  noted  for  non- 
acceptance,  but  was  protested  for  non- 
payment, no  notice  of  non-acceptance 
was  given  to  the  defendant  The  plain- 
iiSs  baud  paid  the  amount  to  an  indorsee. 
They  were  nonsuited  for  want  of  proving 
protest  for,  and  notice  of  non-accept- 
ance. On  motion  to  set  aside  the  non- 
suit, Rickerdike  r.  Bollman  and  other 
cases  w^e  cited,  to  show  that  no  notice 
and  therefore  no  protest  was  necessary. 
But  Lord  Ellenborough  said,  that  that 
case  went  on  the  ground  that  there  were 
no  effects  in  tlie  hands  of  the  drawee  at 
the  time  when  the  bill  was  drawn,  and 
the  other  cases  followed  on  the  same 
ground,  but  that  no  case  had  extended 
the  exemption  to  cases  where  the  drawee 
had  effects  of  the  drawer's  in  his  hands 
at  the  time  when  the  bill  was  drawn, 
though  the  balance  might  vary  afterwards, 
and  be  turned  into  the  opposite  scale.  Rule 
refused. 

Hammond  v.  Dufrene,  3  Campb.  145. 
This  was  an  action  on  a  bill  of  exchange 
for  301/.  178.  IQd.  dated  the  25th  of 
April,  1811,  drawn  by  the  defendant 
upon,  and  accepted  by  Messrs,  Dufrene 
and  Penny,  payable  at  three  months 
after  date.  To  excuse  the  proof  of  no- 
tice to  the  defendant  of  the  dishonour  of 
the  bill,  one  of  the  acceptors  was  called, 
who  suted,  that  when  the  bill  was  drawn 
and  accepted,  they  had  no  effects  of  the 
drawee  in  their  hands,  but  that  before 
the  bill  became  due,  he  paid  a  sum  of 
400/.  on  their  account  Parke,  for  the 
plaintiff.  Insisted,  that  thb  was  an  accom- 
modation bill,  and  that  the  drawer,  there- 
fore was  not  entitled  to  notice  of  its  dis- 
honour. Lord  EUlenborough  said,  I  think 
the  drawer  has  a  right  to  notice  of  the  dis- 
honour of  a  bill,  it  he  has  effects  in  the 
hands  of  the  acceptor  at  any  time  before 
it  becomes  due.  In  that  case  he  may  rea- 
sonably expect  that  the  bill  will  be  regu- 
larly paid,  and  he  may  be  prejudiced  by 
receiving  no  notice  that  it  is  dishonoured. 
I  am  aware  that  the  inquiry  has  sreneralJy 
been  as  to  the  state  of  accounts  between 
the  drawer .  and  the  drawee  when  the  bill 
was  drawn  or  accepted;  but  I  conceive  the 
whole  period  must  be  looked  to,  from  the 
4jawiqg  of  the  bill  till  it  becomes  due. 


and  that  notice  is  requisite  if  the  drawer 
has  effects  in  the  hands  of  the  drawee  at 
any  time  during  that  interval:  therefore,  if 
the  defendant  in  this  case  paid  a  sum  of 
money  for  Messrs.  Dufrene  and  Penny,  be- 
fore the  28th  of  July,  you  must  prove  that 
he  had  due  notic^  it  was  not  paid  on  that 
day  by  the  acceptors.  The  case  was  af- 
terwards brought  before  the  court,  but  the 
direction  of  the  Judge  at  Nisi  Prius  upon 
this  point  was  not  questioned. 

Thackray  v.  Blackett,  8  Campb.  164.— 
The  drawer  of  two  bills  of  exchange,  be- 
fore they  became  due,  received  notice  that 
they  were  accidentally  destroyed,  and  was 
called  upon  to  give  others  in  their  stead, 
according  to  the  statute  of  9  &  10  W.  3. 
e.  17.  When  the  bills  were  drawn  he  had 
no  effects  in  the  hands  of  the  acceptors, 
but  before  either  was  due,  they  were 
indebted  to  him  to  an  amount  less  than  one 
of  the  bills,  and  became  bankrupt:  Held, 
that  he  was  nevertheless  entitled  to  notice 
of  the  dishonour  of  both, bills.  Lord  EH- 
lenborough  said,  the  excuse  of  want  of  ef- 
fects in  their  hands,  I  think  is  unavailing 
as  to  both  bills;  I  cannot  make  any  distinc- 
tion between  the  two.  If  there  was  an 
open  account  between  the  parties,  and  the 
acceptors  were  indebted  in  any  sum  lo  the 
drawer  before  the  bills  became  due,  I  can- 
not say  that  he  must  necessarily  have  been 
aware  before-hand  that  either  of  them 
would  be  dishonoured.  Judges  of  the 
greatest  authority  have  doubted  of  the  pro- 
priety of  the  rule  laid  down  in  Bickerdike 
V.  Bollman,  and  I  certainly  will  not  give  it 
any  extension.     Plaintiff  nonsuited. 

"•  Blackham  ».  Doren,  2  Campb.  503. 
This  was  an  action  against  the  drawer  of 
a  bill  for  2.50/.,  payable  after  sight;  of 
which  acceptance  had  been  refused  ;  and 
to  excuse  the  want  of  notice  of  non-ac- 
ceptance, it  was  proved,  that  when  the 
bill  was  presented,  though  the  drawer  had 
effects  in  the  hands  of  the  drawee  to  the 
amount  of  1500/.,  yet  that  he  owed  them 
10,000/.  01  11,000/.,  and  that  they  had  ap- 
propriated the  effects  to  go  in  satisfaction 
of  this  debt;  this  appropriation,  however, 
was  without  the  defendant's  privity.  Lord 
Hlenborough  said,  "  If  a  man  draws  upon 
a  house,  with  whom  he  has  no  account,  he 
knows  that  the  bill  will  not  be  accepted  ; 
he  can  suffer  no  injtiiyfrom  want  of  notice 
of  its  dishonour,  and  therefore  he  is  not  en- 
titled to  such  notice;  but  the  case  is  quite 
otherwise  where  the  drawer  has  a  fluctu- 
ating balance  in  the  hands  of  the  drawee  ; 
there  notice  is  peculiarly  requisite.  With- 
out this,  how  can  the  drawer  know  that 
credit  has  been  refused  to  him,  and  that 
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1st  When  drawee  at  fte  time  of  drawing,  essentialhr  necessary  to  entitle  the 
ttoHee  of  drawer  te  notice  of  dishonour  of  the  bill,  for  circumstances  majr  exist 
^°"*^*|^  which  would  give  a  drawer  good  groun<l  to  consider  he  had  a  nght  to 
€es$ary;  &draw  a  bill  upon  his  correspondent ;  a<  where  he  had  consigned  effects 
what  excurtAi  him,  to  answer  the  bill,  though  they  may  not  have  come  to  him  at 
m^  omis-the  time  when  the  bill  was  presented  ror  acceptance,  to  which  maybe 
added  the  case  of  bills  drawn  in  respect  of  other  fair  mercantile  agree- 
ments. ■  And  therefore  where  the  drawer  had  sold  and  shipped  goods 
to  the  drawee,  and  drew  the  bill  before  they  had  arrivea,  and  the 
drawee  not  having  received  the  bill  of  lading,  refused  to  accept  the 
goods  because  they  were  damaged,  and  also  refused  to  accept  the 
bill,  it  was  decided,  that  the  drawer  was  discharged  for  want  of 
notice.<>  But  if  the  vendor  of  goods  sold  upon  credit,  draws  upon 
the  purchaser  a  bill,  which  would  be  due  long  before  the  expiration  of 
the  stipulated  credit,  he  is  not  entitled  to  notice  of  the  disnonour,  be- 
cause ne  had  no  right  to  expect  that  the  drawee  would  honour  the 
bill.'    It  should  seem,  that  although  the  drawer  or  other  party  maj 


his  bill  has  been  dishonoured  ?  It  is 
said  here,  that  the  effects  in  the  hands 
of  the  drawees  were  all  appropriated  to 
discharge  their  own  debt ;  but  that  ap- 
propriation should  appear  by  writing* 
and  the  defendant  should  be  a  party  to 
it  I  wish  that  notice  had  never  been  dis- 
pensed with,  then  we  should  not  have  been 
troubled  with  investigating  accounts  be- 
tweeng^i*^^^  "^  drawee.  I  certainly  will 
not  relax  the  rule  still  farther,  which  I 
should  do  if  I  were  to  hold  that  notice  was 
unnecessary  in  the  present  case.  Plaintiff 
nonsuited. 

"  Per  Lord  EUenboroi:^,  in  Legge  «. 
Thorpe,  12  East,  175.  Per  Eyre,  C.  J, 
in  Walwyn  o.  St  Quintin,  1  Bos.  &  Put 
654.    Ex  parte  Wilson,  11  Yes.  411. 

^  Rucker  and  others  o.  HiUer,  16  East, 
48.  3  Campb.  217.  334.  S.  C.  Where 
one  draws  a  bill  of  exchange,  with  a  bona 
fide  reasonable  expectation  of  having  as- 
sets in  the  hands  of  the  drawee,  as  by  nav* 
ing  shipped  goods  on  his  account,  which 
were  on  their  way  to  the  drawee,  but 
without  the  biU  of  lading  or  invoice,  the 
drawer  is  entitled  to  notice  of  the  disho- 
nour, though  in  fact  the  goods  had  not 
come  to  the  hands  of  the  drawee  at  the 
time  where  the  bill  was  presented  for 
acceptance,  or  he  had  rejected  them,  and 
he  returned  it  marked  *'  no  effects."  Lord 
Ellenborougfa,  C.  J.  said,  <<  When  the 
drawer  draws  his  bill  on  the  bona  fide  ex- 
pectation of  assets  in  the  hands  of  the 
drawee  to  answer  it,  it  would  be  carrying 
the  case  of  Bickerdlke  v,  Bollman  further 
than  has  ever  been  done,  if  he  were  not 
at  all  events  entitled  to  notice  of  the  dis- 
honour. And  I  know  the  opinion  of  my 
Lord  Chancellor  to  be,  that  the  doctrine  of 
that  case  ought  not  to  be  pushed  further. 
The  case  is  very  different  where  the  t>arty 
knows  that  he  has  no  right  to  draw  the 
bill.  There  are  many  occasions  where 
a  drawee  may  be  justified  m  refusing, 
firoai  BotiYW  of  i^radeacey  to  accept  a 


bill,  on  which  notice  ought  nevertheless 
to  be  given  to  the  drawer ;  and  if  we 
were  to  extend  the  expression  further,  it 
would  come  at  last  to  a  general  dispensa- 
tion, with  notice  of  the  dishonour,  in  all 
cases  where  the  drawee  had  no  assets  m 
hand  at  the  very  time  of  presenting  the 
bill;  and  thus  get  rid  of  the  general  rule 
requiring  notice,  than  which  aothiog  is 
more  convenient  in  the  eominereia]  world. 
A  bona  fide  reasonable  expectation  of  as- 
sets in  the  hands  of  the  drawee  has  been 
several  times  held  to  be  sufficient  to  enti- 
tle the  drawer  to  notice  of  the  dishonour, 
though  such  expectation  BMy  ultimately 
have  failed  to  be  realized. 

P  Claridge  v,  Dalton,  4  M.  &  S.  226.— 
The  drawer  of  a  bill  of  exchange,  who 
has  no  effects  in  the  hands  of  the  drawee, 
exc^t  that  he  has  supplied  him  with 
goods  c^on  credit,  which  credit  does  not 
expire  till  long  after  the  bill  would  be- 
come due,  is  not  dischai^ged  by  want  of 
notice  of  the  dishonour.  Time  given  by 
indorsee  to  the  payee  does  not  discharge 
the  drawee.  Lord  Ellenboroogh,  C  X 
said,  I  accede  to  the  proposition,  that 
wh^re  there  are  any  funds  in  the  hands 
of  the  drawee,  so  Uiat  the  drawer  has  a 
right  to  expect,  or  even  where  there  are 
not  any  funds,  if  the  bill  be  dravm  under 
such  circumstances,  as  may  induce  the 
drawer  to  entertain  a  reasonable  expec- 
tation that  the  biU  will  be  accepted  and 
paid,  the  person  so  drawing  it  is  entitled 
to  notice  ;  but  this  bill  was  drawn  in  an- 
ticipation of  the  credit,  and  without  any 
assurance  of  accommodation ;  and  Bay- 
ley,  J.  said,  the  case  of  Bickerdlke  v. 
Bollman  has  esublished,  and  I  am  dis- 
posed to  think  ri^tly,  that  a  party  who 
cannot  be  prejudiced  by  want  of  notice, 
shall  not  be  entitied  to  require  it;  but 
this  rule  extends  only  to  cases  where  the 
party  has  no  effects,  or  is  not  Kkelj  to 
have  effects,  or  has  no  expectation  that 
be  will  have  any.    In  all  other  €sm«j  tha 


OF  KONrACCfil*TA$rCB  OF  ▲  BILL. 


209 


fiot  have  advanced  money  or  goods  to  the  drawee,  y^t  if  he  haf  de-  l«t  When 
posited  short  bills  or  policies,  or  even  title-deeds  in  his  hands,  or  has^^^  ^ 
accepted  cross  bills,  and  had  reasonable  ground  to  expect  that  the^^"^^^^ 
drawee  would  accept  or  pay  in  respect  thereof,  he  is  entitled  to  notice  eessary ;  & 
of  the  dishonour.^  what  e^eu- 

The  death,  >*  bankruptcy,  or  known  insolvency"  of  the  drawee,  orf*     o"*"" 


sion. 


dnwer  is  entitled  to  notice,  and  this  is 
required  in  order  that  he  may  withdraw 
forthwith  out  of  the  hands  of  the  drawee 
stteli  effects  as  he  may  happen  to  have,  or 
^7  atop  those  which  he  is  in  a  coiinc  of 
putting  into  his  hands.  But  at  the  period 
when  the  bill  was  refused  payment,  the 
fi^t^ndaat  was  not  in  a  condition  to  have 
ukea  any  steps  against  Pickford,  the 
<^awee,  lo  as  to  derive  any  benefit  from 
t  notice ;  therefore  he  was  not  entitled  to 
co'icc. 

^  fa  Walwyn  v.  St  Quintin,  2  Esp.  Rep. 
515,  Eyre,  C.  J.  left  it  to  the  jury  to  say, 
^iiether  title-deeds  were  effects  or  not, 
aod  tbey  fMind  in  the  affirmative.  8ee  1 
Bcs.  &  Pul.  652.  a  C.     Ante,  200. 

^  parte  Heath,  2  Yes.  k  Bea.  240. 
2  Row,  141.  a  C.  In  this  case  a  dis- 
nuttm  was  taken  as  to  the  necessity  of 
•'lotice  to  the  drawer  of  a  dishonoured 
^1,  dependiog  on  the  fact  whether  the 
»c«ptor  has  effects,  or  whether  it  arose 
out  of  a  suigle  transaction,  or  out  of 
vviow  dealings.  In  the  latter  case  it 
*>s  ^,  that  notice  is  equally  necessary 
^dioBt  effects;  And  it  seems,  that  se- 
curities as  title-deeds,  and  short  bUb,  are 
^(4  for  this  pnrpose.  The  Lord  Chan- 
ceiJor  said,  I  have  often  lamented  the 
coQ^equeoees  of  distinction,  introduced 
'!|  modem  times,  ss  to  the  necessity  of 
giving  notice  of  the  non-payment  or  non- 
^crtptaoce  of  a  bill  of  exchange,  whe- 
^ier  the  acceptor  had  or  had  not  effects, 
ud  I  have  the  satbfaction  of  finding, 
t-at  mj  opinion  has  been  adopted  by  the 
'OBrti  of  law.  According  to  the  old 
^Jic,  a  bill  of  exchange,  purporting  upon 
'^  face  of  it  to  be  for  value  received, 
'<-«  implication  of  law  from  the  accept- 
/^«c  was,  that  the  acceptor  had  effect, 
^n  they  came  to  this  general  doctrine, 
oat  it  ia  not  neeessarsr  lor  the  holder  to 
^•''e  nodce.  If  he  can  show  that  the  ac- 
^ptor  had  no  effects.  The  first  objec- 
-Ta  is,  who  is  to  decide  whether  there 
-Tt  effects  or  not?  in  the  simple  case, 
vfcere  there  is  nolhmg  but  the  particular  bill, 
^d  fio  other  dealing  between  them,  there 
'^i  no  difficulty ;  but  if  there  are  compli- 
cated engagements  and  various  accom- 
nodaiioQ  transactions,  no  one  can  say 
^hfther-  there  are  effects  or  not,  and 
'?«re  cannot  be  a  stronger  instance  than 
'•-at  in  the  case  of  Walwyn  v.  St  Quin- 
^'3,  (2  £i^.  Rep.  515.  ante,  200,)  referred 
'-%  lx)rd  Cfasef  Justice  IJrfe,  a  very  good 
"Ter,  left  to  the  jury  to  decide,  with- 
'^t  any  gohition  of  the  question,  whether 
'^Meeds  are  ^ects;   but  a  rule  that 


securities  cannot  be  effects  in  any  case> 
would  be  quite  destructive  of  all  com- 
mercial dealing.  Are  not  short  bills,  for 
instance,  effects?  Is  it  of  no  importance 
to  the  holder  to  have  notice  that  he  may 
withdraw  them  from  the  possession  of  the 
acceptor?  The  courts  were  obliged  ne« 
cessarily  to  decide,'  that  if  bills  were  ac* 
cepted  for  the  acconunodation  of  the 
drawer,  and  there  was  nothing  but  *  that 
paper  between  them,  notice  was  not  ne- 
cessary, the  drawer  being,  as  between 
him  aM  the  acceptor,  first  liable  ;  but  if 
bills  were  drawn  for  the  accommodation 
of  the  acceptor,  the  transaction  being 
for  his  benefit,  there  must  be  notice  with- 
out effects,  and  if  in  result  of  various 
dealings,  the  surplus  of  accommodation  is 
on  the  side  of  the  acceptor,  he  is,  with  re- 
gard to  the  drawer,  exactly  in  the  same  si- 
tuation of  an  acceptor  having  effects,  and 
the  failure  to  give  notice  may  be  equally 
detrimental,  I  will  in  this  instance  give 
an  inquiry.  It  is  upon  the  petitioner  to 
prove,  that  in  all  this  complication,  diere 
is  nothing  which  the  law  calls  effects,  he 
may  therefore  have  liberty  to  call  a  meet- 
ing, and  must  pay  the  costs  of  this  applica- 
tion. 

'  Poth.  pi.  146. 

>  Russell  V.  Langstaffe^  Dougl.  497. 
515.  Esdaile  v.  Sowerby,  11  East,  114. 
£x  parte  Wilson,  11  Ves.  412.  Whitfield 
n.  Savage,  2  Bos.  &  Pul.  279.  Thackray 
«.  Blackett,  d  Campb.  165.  Bay].  115. 
ace.  Ex  parte  Smith,  8  Bro.  C.  C.  1. 
contra. 

In  Russell  v.  Langstaffe,  Dougl.  497. 
515.  Lee,  said,  arguendo,  that  it  had  fre- 
quently been  ruled  by  Lord  Mansfield  at 
Guildhall,  tiiat  it  is  not  an  excuse  for  not 
making  a  demand  on  a  note  or  bill,  or 
for  not  giving  notice  of  non-payment, 
that  the  drawer  or  acceptor  has  become 
a  bankrupt,  as  many  means  may  remain 
of  obtaining  payment  by  the  assistance  of 
friends  or  otherwise  ;  and  Lord  Mansfield, 
who  was  in  court,  did  not  deny  the  as- 
sertion. This  dictum  was  also  referred 
to,  arguendo,  in  Bickerdike  o.  BoUman, 
1  T.  R.  408. 

Esdaile  v.  Sowerby,  11  East,  114.  In 
an  action  by  the  indorsees  of  a  bill  of  ex- 
change, drawn  by  Cheetham  upon  Hill, 
in  favour  of  the  defendants,  and  by  them 
mdoTsed  to  the  plaintiffs,  a  'verdict  was 
found  for  the  plaintiff,  subject  to  a  case 
for  the  opinion  of,  the  court  The  bill, 
which  was  payable  in  London,  became 
due  on  ^Saturday,  20th  February,  and 
then  dishonoured.    Bv  a  mistake,  the  no- 
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ist.  When  his  being  in  prison,*  constitute  no  excuses,  eitlier  at  law  of"  in  equit}, 
notice  of  f^j^  ^j,^  neglect  to  give  due  notice  of  non-acceptance  or  non-payment  5 
^"g*^"j^"  because  many  means  may  remain  of  obtaining  payment  by  tne  assist- 
cessary ;  &  ance  of  friends  or  otherwise,  of  which  it  is  reasonable  that  the  drawer 
what  ercM-and  indorsers  should  have  the  opportunity  of  availing  themselves,  anti 
aes  omis-it  is  not  competent  to  the  holders  to  show  that  the  delay  in  giving  notice 
"°"*  has  not  in  tact  been  prejudicial  5"  nor  will  the  circumstance  of  the 

r  21 1.  ]  drawee^s  having  informed  the  drawer,  before  the  bill  was  presented  for 
acceptance  or  became  due,  that  he  could  not  honour  it,  be  a  sufficient 
excuse  for  not  giving  notice;*  and  therefore  where  A.  to  accommodate 
B.  lent  him  a  bill  drawn  by  himself  upon  and  accepted  by  C.  who  had 
'  effects  of  his  in  his  hands,  and  B.  indorsed  it  to  D.  who  indorsed 
it  oyer  j  and  the  day  before  the  bill  became  due,  B.  paid  the  amount  to 
A.  who,  on  hearing  that  C.  had  failed,  gave  B.  a  check  for  the  amount 
of  the  bill,  and  sent  him  with  it  to  D.  to  enable  him  to  pay  the  bill  when 
due :  and  four  days  after  that  time  A.  learning  ^at  payment  had  not 
been  demanded,  desired  D.  not  to  pay  the  bill,  as  no  notice  of  non- 
payment had  been  given  by  the  holder,  and  offered  to  indemnify  him, 
notwithstanding  wdich  D.  afterwards  paid  the  bill ;  it  was  holden  first, 
that  D.  paid  the  bill  in  his  on  wrong,  and  secondly,  that  A.  was  enti- 
tled to  recover  back  the  money  paid  into  the  hands  of  D.  by  B.  in  an 
action  for  money  had  and  received. y  Again,  in  £sdaile  v.  Sowerby*  it 
was  held,  that,  though  the  indorsers  of  a  oil!  of  exchange  had  full  know- 
ledge of  the  bankruptcy  of  the  drawer,  and  of  the  insolvency  of  the 
acceptor  before  the  bill  became  due,  and  that  it  was  impossible  it  could 
be  paid,  yet  that  they  were  discharged  by  the  holders  not  giving  them 


tice  of  non-payment  was  not  given  to 
the  defendants  till  the  27th,  whereas  it 
ought  to  have  been  given  on  the  24th,  and 
payment  was  refused,  on  the  ground  of 
these  laches;  before  the  biUbecame  Hue  the 
drawer  had  stopped  payment  and  becon&e 
bankrupt,  and  the  acceptor  was  insolvent. 
The  drawer  had  himself  apprized  the  de- 
fendant of  his  situation  at  the  time  of  his 
stopping  payment,  and  that  this  bill 
would  not  be  paid,  and  they  knew  that 
the  acceptor  had  no  funds  but  such  as  the 
drawer  furnished  him  with,  and  on  the 
25th  February,  they  admitted  to  the 
plaintiff's  agent,  that  they  knew  of  the 
insolvency  of  the  drawer  and  acceptor. 
It  was  contended  that  notice  of  the  dis- 
honour was  unnecessary.  But  the  court 
was  clear  that  the  insolvency  of  the 
drawer  and  acceptor,  and  the  knowledge 
of  it,  did  not  dispense  with  the  necessity 
of  giving  notice  of  the  dishonour  of  the 
bill  to  the  defendants.  And  Lord  Ellen- 
borough  said,  "  It  is  too  late  now  to  con- 
tend, that  the  insolvency  of  the  drawer 
or  acceptor  dispenses  with  thfe  necessity 
of  a  demand  of  payment  or  of  notice  of 
the  dishonour.*'  Boultbee  v.  Stubbs, 
28  Vcs.  21.  The  Lord  Chancellor,  after 
deciding  that  indulgence  to  the  principal, 
by  taking  a  mortgage  and  giving  time, 
discharges  the  surety,  though  such  con- 
duct may  be  for  the  benefit  of  the  surety, 
said,  **  It  is  in  most  cases  for  the  advan- 
tage of  the  surety,  but  the  law  takes  so 
little  notice  of  that  cirrtimstance,  that  if 


<he  acceptor  of  a  bittbeeomea  bankrupt, 
the  holder  must  give  notice  to  the  drawer, 
as  another  person  has  no  right  to  judge 
what  are  his  remedies,  and  the  original 
implied  contract  being,  that  as  far  as  the 
nature  of  the  .original  security  will  admit, 
the  security,  paymg  the  debt,  shall  stand  in 
the  place  of  the  creditor.** 

'  Per  Ld.  Alvanly,  C  J.  in  Haynes  r. 
Birks,  3  Bos  &  Pol.  601. 

•»  Esdaile  o.  Sowerby,  11  East,  114. 
Russell  V.  LangsUffe,  Dougl.  515.  Bick* 
crdike  tJ.  Bollman,  1  T.  R.  40S.  DcBerdt 
V.  Atkinson,  2  Hen.  Bla.  886.  Nicholson 
V.  Gouthit,  id.  612 ;  and  admitted  by  the 
court  in  Warrington  r.  Furbor,  8  East. 
245,  6,  7.    Cory  v.  Scott,  3  B.  &  A.  623. 

«  Nicholson  v.  Gouthit,  2  Hen.  Bla.  612. 
Staples  V.  Okines,  1  Esp.  Rep.  332.  In 
Esdaile  v.  Sowerby,  11  East,  117,  Lord 
Ellenborough  observed,  that  as  to  thti 
knowledge  of  the  dishonour  being  eqaiva- 
lent  to  due  notice  of  it  given  to  him  by  the 
holder,  the  case  of  Nicholson  v.  Gouthit,  is 
so  decisive  an  authority  against  that  doc- 
trine that  we  cannot  enter  even  into  the 
discussion  of  it  Free  v.  Hawkins,  8  Taunt. 
92. 

y  Whitfield  V  Savage,  2  Bos.  &  Pul.  277. 
Clegg  c.  Cotton,  3  Bos.  &  Pul.  239;  but 
see  Brett  v,  Levett,  18  East,  213,  14.  as  to 
an  acknowledgment  by  a  drawer  before 
the  bill  became  due  that  he  knew  it  would 
not  be  paid,  infra. 

«  11  East,  114.  ante,  210  ;  but  sec  Bret* 
r.  Levett,  13  East,  213, 14. 


set     omis- 
sion. 
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ilQ>i  notice,  on  account  of  a  mistake  by  mis-directing  ft  letter  contain- 1>^.  When 
ing;  such  notice.     Bat  where  the  drawer  of  a  bill,  a  few  days  before  it  ^n^ccept- 
became  due,  stated  to  the  holder,  that  he  had  no  regular  residence,  and  ^nce  is  ne- 
that  he  woul^call  and  see  if  the  bill  had  been  paiabv.  the  acceptor,  it  cetsary;  & 
was  held  that  he  was  not  entitled  to  notice  of  its  dishonour,  he  having  ^^»t  exm- 
thus  dispensed  with  it  ;*'  and  if  the  drawer,  on  bein^  applied  to  by  the  '^^'^ 
holder  before  a  bill  is  due,  to  know  if  it  will  be  paid,  answer,  that  it 
i^ill  not,  he  is  not  entitled  to  notice  of  non-payment ;"  and  where  one 
of  sevend  drawers  of  a  bill  was  also  the  acceptor,  it  was  held,  in  an 
action  against  the  drawers,  that  proof  of  these  circumstances  dispensed 
with  the  necessity  for  proving  that  notice  of  non-payment  was  m  fact 
given,  l>ecause  notice  to  one  of  several  joint  drawers  -of  a  bill  is  safB-  (^  21£   ] 
cient,  and  the  acceptor  being  himself  a  drawer,  he  had  notice  of' his 
own  default « (274) 

*  Phipson  o.  Kneller,  4  Gampb.  28&  1  press  notice  of.  the  dishonour  of  the  bill 

Stark.  1 16.  S.  C.  which  must  pecessArlly  have  been  known  to 

^  Brett  0.  Levett,  13  East,  214.  one  of  them,  and  the  knowledge  of  one  was 

'  Porthouse  v.  Parker  and    others,   1  the  knowledge  of  all.   But  if  there  was  any 

Csmpb.  S2.  in  which  Ld.  Ellenborongh  fraud  in  the  transaction,  a  different  rule 

held,  that  the  phuntiffwas  not  bound  to  would  prevail.  Per  Lord  EUenboroug^h,  in 

prove  that  the  defendants  had  received  ex-  Bignold  o.  Waterhouse,  1  M.  £t  S.  259. 


* 

(274)  The  doctrmes  in  some  of  the  cases  cited  in  this  section,  do  not  seem  easily  re- 
concileable;  it  will  be  necessary  for  the  judicious  reader  carefully  to  wei^h  aiid  consider 
them.  Many  decisions  have  occurred  in  the  United  States  on  the  same  questions.  It 
aeems  to  be  generaQy  acknowledged  that  the  want  of  effects  in  the  hands  of  the  drawee 
will  be  a  sufficient  excuse  as  agcanst  the  drawer  for  not  giving  him  notice  of  the  non- 
acceptance  or  non-payment  of  a  bill.  Hoffman  v.  Smith,  1  Caines'  Rep.  157.  I^trmo 
V.  Lague,  2  John.  Cas.  1.  Frothingham  v.  Price's  Ex.  1  Bay's  Rep.  291.  Warder  v. 
rticAoer,  7  Mass.  Rep.  449.  But  if  the  drawer  have  a  right  to  draw  in  consequence  of 
eogagements  between  himself  and  the  drawee,  or  in  consequence  of  engagements  made 
to  the  drawee,  or  from  any  other  cause,  he  ought  to  be  considered  as  drawing  upon  funds 
in  the  hands  of  the  drawee,  and  as  therefore  entitled  to  strict  notice.  French  v.  Bank  of 
Columbia^  4  Cranch,^  141.  The  court  of  King's  Bench  have  also  recently  declared  that 
a  bona  fide  reasonable  expectation  of  assets  in  the  hands  of  the  drawee  had  been  several 
times  held  to  be  sufficient  to  entitle  the  drawer  to  notice  of  the  dishonour,  though  such 
etpectetion  may  have  ultimately  failed  of  being  realized.  ReuTtn  t.  Hillery  16  Elast's 
Rep.  43.  And  if  a  nota  be  made  for  the  accommodation  of  the  indorser,  and  ihfi  money 
raised  on  it  by  a  discount  in  the  market,  is  in  fact  received  by  him,  he  may  be  Consider- 
ed as  a  drawer  without  funds  in  the  hands  of  an  acceptor,  and  not  entitled  to' notice  of 
non-payment  by  the  maker,  4  Cranch,  14 L  Jigan  v.  M'MantUf  11  John.  Rep.  180. 
But  the  same  reasons  do  not  appear  to  exist  where  the  note  has  been  made  and  discount- 
ed for  the  accommodation  of  the  maker;  and  the  indorser  is  in  such  case  therefore  entitled 
to  fttrict  notice,  4  Cranch,  141.  And  an'indorser  of  a  bill  for  the  accommodation  of  the 
drawer  is  in  all  cases  entitled  to  strict  notice,  although  the  drawee  had  no  effects  of  the 
drawer  in  his  hands.     Warder  v.  Tucker,  7  Mass.  Rep.  449.     Scarborough  v.  Harris, 

I  Bay's  Rep.  177  Frothingham  v.  Prices  Ex.  I  Bay's  Rep.  291.  May  v.  Coffin,  4 
Mass.  Rep.  341.  Brown  v.  Maffey,  15  East's  Rep.  216.  Hussey  v.  Freeman,  10  Mass. 
Rep,  36. 

And  although  some  doubt  once  existed  upon  the  subject,  it  seemes  now  to  be  settled 
la  the  United  States  that  the  bankruptcy  or  insolvency  of  the  drawer  of  *a  bill  or  maker 
of  h  note,  at  the  time  when  the  note  or  bill  was  given  or  was  payable,  is  no  excuse  for 
not  giving  notice  of  the  non-payment  to  aie  indorser,  even  though  the  indorsement  should 
have  been  for  the  mere  accommodation  of  the  drawer  or  maker.  May  v.  Coffin,  4  Mass. 
Rep.  841.  Famumv.  Fofrle,  12  Mass.  Rep.  «9.  Crossen  v.  Hutchinson^  9  Mass. 
Rep.  206.  Sar^ord  v.  IHllaway,  10  Mass.  Rep.  52.  Jackson  v.  Richards,  2  Gaines' 
Rep.  343.  Bank  of  America  v.  Varden,  2  Dal.  Rep.  78.  Mallory  v.  Kirwan,  2  Dall. 
Rep.  192.  Warder  v.  Carson^s  Executors,  2  Dall.  Rep.  283.  Bank  of  America  ♦. 
Petit,  4  Dal).  Rep.  127.  Ba// v.  Dennis,  4  Dall.  Rep.  168.  and  see  J^an  v.  M'Manus, 

I I  John.  Rep.  189.  Hussey  v.  Freeman,  10  Mass.  Rep.  84.  Stothart  v.  Parker ^ 
Overt.  Rep.  261.  contrtL 

And  in  England  it  has  been  recently  held,  where  a  person  lent  his  indorseibent  on  a 
liute  to  the  drawer,  who  was  the  bankrupt,  payable  on  demand,  for  the  purpose  of  ena- 
Chitty  on  bills.  C  c 
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1st.  When     j^  general,  the  drawer  will,  as  already  obaerved,  be  at  Ubertjr  te  re< 
ance  is^ne^  ^^^  proof  of  his  having  no  effects  in  the  hands  of  the  drawee,  bj  prov- 


non-«ccept- 


—  ^ ^  —      —  .,       -_ —  ^_-^    _  -.y_^  —  -, — ^  _     ^_  _ , 

but  the  presumption  that  he  could  not  have  been  damnified,  raised  by 
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cessary ;  &  ing  that  he  has  really  sustained  damage  $<^  and  a  surety  for  the  acc^ 
what  ezctf-  tor,  who  has  been  obliged  to  pay  the  amount  of  the  bill  aa  cofiseouence 
"'  of  the  acceptor's  bankruptcy,  need  not  in  an  action  gainst  him  tor  mo* 
ney  paid,  prove  the  due  presentment  of  the  bill,  &c.« 

A  nesfeet  to  give  immediatt  notice  may  however  be  excused  by 
some  o^er  circumstances  besides  the  want  of  effects.  Tlras,  the 
absconding  or  absence  of  the  drawer  or  indorser  may  excuse  the  neglect 
to  advise  him ;'  and  the  sudden  illness  or  death  of  the  holder,  or  his 
agent,  or  other  accident,*  may  constitute  an  excuse  for  the  want  of  a 

*  Ante,  207,  8,  bat  see  Rogers  v.  Ste-  1  M.  &  S.  545.   Bewea  v.  Howe,  5  Taunt 

phens,  2  T.  R.  718.  Sa 

«  Warrington  v.  Furbor,  8  East,  242.  B  There  is  no  reported   case  deciding 

'  Walwyn  v.  St  Quintin,  2  Esp.  Rep.  whether  accident  will  excose  a  delay  in 

51S.     1  Boa.  &  Pul.  652.  S.  C  Bui.  Ni.  giving  notice  of  non-acceptance  or  noa- 

Pri.    278,   4.    and  see  Crosse  o.  Smithy  payment    In  Hilton  v.  Shepherd,  6  East, 


bling  him  to  raise  money  on  that  security  by  a  deposit  thereof  with  his  banker,  that  a  de- 
mand and  notice  was  necessary  to  charge  the  indorser,  especially  as  in  that  case  there 
had  been  a  renewal  of  the  credit  for  a  second  term,  without  the  consent  or  knowledge  of 
the  indorser.     Smith  v.  Beeket,  13  East's  Rep.  187. 

Where  a  bill  was  drawn,  accepted  and  indorsed,  by  several  indoisers,  for  the  ac(fom- 
roodation  of  the  iast  indorser,  and  the  drawee  had  no  effects  in  his  hands,  but  this  fact 
was  not  known  to  the  defendant,  who  was  a  prior  indorser,  it  was  held  that  the  defen- 
dant could  not  be  charged  without  strict  notice  of  the  dishonour  of  the  bill,  because 
he  would  on  payment  have  been  entitled  to  call  upon  the  last  indorser,  for  whom  he 
was,  in  fact,  security.     Brawn  v.  Maffey^  15  Elast,  216. 

Am^.  a  person,  who,  without  consideration,  but  without  fraud,  indorses  a  bill,  in  which 
both  drawer  and  acceptor  are  fictitious  persons,  is  entitled  to  strict  notice,  for  he  has 
only  placed  himself  in  the  situation  of  a  common  indorser.  Leaeh  v.  Hewitt,  4  Taunt 
Rep.  731. 

When  upon  a  bill  payable  at  so  many  after  sight,  the  holder  presents  the  biU  for  ac- 
ceptance, and  elects  to  conuder  what  passes  on  such  presentment  as  a  non-acceptuice, 
(though  in  strictness  he  might  have  otherwise  acted,)  and  protests  the  bill  fornon-accept- 
ance,  he  is  bound  by  such  election,  as  to  all  the  other  parties  to  the  bill,  and  must  give 
due  notice  to  them  of  the  dishonour  accordingly,  otherwise  they  will  be  discharged. 
Mitchell  V.  Degrand,  1  Mason's  Rep.  176. 

It  lies  on  the  holder  of  a  bill  to  prove  that  the  drawer  had  no  effects  in  the  hands  of 
the  drawee  in  order  to  excuse  the  want  of  notice.    Baxter  v.  Or  ernes,  2  Marsh.  152. 

The  drawer  of  a  bill  is  entitled  to  notice  of  its  dishonour  though  the  drawee  be  not 
indebted  to  him  either  when  the  bill  was  drawn  or  fell  due  provided  the  drawer  had  rea- 
sonable^fTound  to  believe  that  it  would  be  honoured,  and  a  written  authority  from  the 
drawee  to  the  drawer  for  the  latter  to  draw  is  sufficient  ground.  JJustin  v.  Bodmant  1 
Hawks,  194. 

Where  the  drawer  of  a  bill  Is  a  partner  of  the  house  or  firm  on  which  it  is  drawn  it  is 
not  necessary  for  the  holder  to  prove  that  notice  of  its  dishonour  was  gitea  to  the  draw- 
er.    Gawan  v.  Jackson,  20  Johns.  176. 

Where  a  demand  cannot  be  made  on  the  drawer,  notice  must  nevertheless  be  sivento 
the  indorser,  and  that  within  as  short  a  period  after  having  ascertained  that  the  demand 
could  not  be  made  as  if  the  demand  had  been  made.    Price  v.  Young,  1  M'Cordj  399. 

Where  there  are  any  funds  of  the  drawer  in  the  hands  of  the  drawee,  or  if  at  the 
time  the  bill  is  drawn  there  are  circumstances  sufficient  to  induce  a  reasonahle  expecta- 
tion that  the  bill  will  be  accepted  or  paid,  the  drawer  is  entitled  to  notice  of  its  dishoo- 
our,  and  to  due  diligence  in  the  presentment  of  it  RoHnson  v.  Ames,  20  Johns.  146- 
Thus  where  there  were  dealings  and  an  open  account  between  the  drawer  and  drawee 
and  the  latter  had  received  eoosiderable  uiipments  of  cotton  from  the  drawer,  and  ac- 
cepted previoua  bills,  but  on  account  of  a  fall  in  the  price  of  the  cotton  its  value  was 
not  equal  to  the  amount  of  the  aceepted  bills  and  the  last  bill  drawn  was  therefore  pro- 
tested for  want  of  fund«i  it  waa  heM  that  the  drawer  was  entitled  to  notice.    Ibid. 
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retahr  notwe  to  sbt  of  the  parties,  provided  it  be  given  as  soon  as  pos-  1st.  When 
nble  after  the  impediBieiit  ia  removed.^  And  the  holder  of  a  ^^^^'p^'^J^^^^^  \[ 
eKkaagt  n  ezcuaedibr  not  givias  regular  notice  of  its  being  dis-^^^^^^J 
iMmomed  to  an  indoreer,  of  wkoee  place  of  residence  he  is  ignorant ^^  i^eessary;  & 
he  oae  reaaonaMe  diligence  to  discover  where  the  indorser  may  be  what  eareu- 
foond.^  And  Lord  EUenborottgh  observed,  ''When  the  holder  of  a^^^  o°^ 
bill  of  exchange  does  not  know  where  the  indorser  is  to  be  found,  it"'^" 
would  be  very  hard  if  he  lost  his  remedy  by  not  communicating  imme- 
medn^  notice  of  the  dishonour  of  the  bill ;  and  I  think  the  law  lays 
down  no  such  rigid  rale.  The  holder  must  not  allow  himself  to  remain 
in  a  state  of  passive  and  contented  ignorance;  but  if  he  uses  reasonable 
dili^ee  to  discover  the  residence  of  the  indorser,  I  conceive  that 
Bodce  five*  u  soon  as  this  is  discovered  in  due  notice  of  the  dbhonour 
of  the  bill,  within  the  nsase  and  custom  of  merchants."^  And  it  has 
been  considered  to  be  sumcient,  when  a  promissory  note  has  been 
dishonoured,  to  make  inquiries  at  the  drawer's  for  the  residence  of  the 
payees"*  But  in  a  subsequent  case  it  was  held,  that,  to  excuse  the  not 
giving  of  regular  notice  of  the  dishonour  of  a  bill,  it  is  not  enough  to 


13»  io  aptesy  GanrOW  and  Ruaaell  contan- 
ded,  that  whether  due  notice  has  been  giv- 
ea  in  reaaonabk  time,  muat,  from  the  necea- 
nty  of  ^  thinf »  be  a  queation  of  fact  for 
the  coo^eratioa  of  the  jury.  That  it  de- 
pended upon  a  thouaand  combinationa  of 
circnmataneea  which  could  not  be  reduced 
to  rule;  if  the  party  were  taken  ill,  if  he 
lost  hia  aeascay  if  he  were  under  dureas, 
ac.  bow  could  lachea  be  imputed  to  him  ? 
suppoae  be  were  prevented  Aom  giving  no- 
tice withia  the  time  named  by  a  ph^Bical 
impoiaibUitj.  Such  a  rule  of  law  must  dcp 
pead  upon  the  distance,  upon  the  coarse  of 
the  post,  upon  the  state  of  the  roads,  upon 
iceidenta,  all  which  it  is  absurd  to  imagine. 
hotd  Kenyon,  G.  J.  I  cannot  conceive 
how  this  can  be  a  matter  of  law.  I  ca|i  un- 
demand  that  the  law  shoiild  require  that 
dae  diligence  shall  be  used,  but  that  it 
sfaoold  be  laid  down  that  the  notice  must  be 
given  that  day  or  the  next,  or  at  any  pre- 
cise time,  under  whatever  circumstan- 
ces, fa,  I  own,  beyond  my  comprehen- 
oon.  I  abould  rather  have  conceived  that 
whether  due  diligence  had  or  had  not  been 
QBed  waa  a  qoeation  for  the  jury  to  conal- 
der,  under  sJl  the  circumstaacea  of  the  oc- 
cidefU^neee9iiiy,(mdtheHke.  This,  how- 
ever, is  a  queatioQ  very  fit  to  be  considered, 
and  when  ft  goeadown  to  trial  again  I  ahall 
advise  the  jury  to  find  a  special  yerdict  I 
find  invincible  objections  in  my  own  mind 
to  consider  that  the  rule  of  law  requiring 
doe  diligence,  la  tied  down  to  the  next  day. 
In  Daibiahira  v.  Parker,  6  Eaat,  8.  it  waa 
held,  that  reasonable  time  is  a  matter  of 
law  €or  the  court 

^  TvBier  o.  Leach,  Sittinga  at  OuikUiall, 
post,  ffilaiy  Term,  1818,  car.  Lord  ISllen- 
horco^  Aasumpsit  by  the  elevendi  in- 
dorser of  a  bill  of  excliaiwe,  agamst  the 
eighth  indorser,  for  default  of  payment. 
It  appeared,  that  in  dne  time  on  the  4th 
Sepuisber,  1817,  the  returned  bOI,  with 
^ce  of  the  dlihonotir,  was  left  at  the 


house  of  Richard  Bennett,  the  tenth  in- 
doraer,  enclosed  hi  a  letter  addressed  to 
him.  That  in  conaequence  of  the  danger- 
oua  iliaess  of  his  wife  at  a  distant  place,  he 
had  on  the  Ist  September  left  his  house  in 
care  of  a  lad,  who  had  no  antiiority  to  open 
letters,  intending  to  return  on  the  8d  Sep- 
tember, but  that  in  consequence  of  the  in- 
creaaing  dangerous  illness  of  liis  wife,  he 
did  not  return  till  after  the  8th  September, 
on  which  day  bis  brother  opened  the  let- 
ter, and  immediately  gave  notice  of  tlie 
dishonour  of  the  bill  to  the  plaintiff  who 
paid  it,  and  then  called  upon  the  defen- 
dant, who  inaisted  that  he  waa  diacharged 
for  want  of  earlier  notice.  It  waa  urged 
for  the  plaintiff,  that  the  dangerous  illneaa 
of  Richard  Bennett's  wife,  excused  his 
abaence  from  home,  and  the  delay  in  gi- 
ving notice  of  the  dishonour,  and  that  aa 
the  dishonour  of  a  bill  ia  contrary  to  the 
contract  and  expectation  of  the  parties, 
there  is  no  reason  for  requirine  an  indorser 
to  be  in  the  way,  or  to  appomt  an  agent 
m  hia  abaence  to  provide  for  such  an  event. 
But  Lord  £llenborough  ruled  that  thaae 
circumstances  constituted  no  excuse  for  the 
delay  in  givinff  notice.  A  ease  waa  reser- 
ved upon  anotEer  point.   See  4  B.  &  A.  461. 

*  Poth.  pi.  144;  but  a  mistake  in  directing 
a  letter  is  no  excuse.    Clsdaile  e.  Sowerby, 

11  East,  114,  ante,  210. 

k  Bateman  v.  Joseph,   2  Campb.  461. 

12  Eaat,  439.  S.  C  Browning  v.  Kinnear, 
1  Gow*8  Rep.  81.  What  is  due  diligence, 
see  Harrison  o.  Fitzhenry,  3  Esp.  Rep. 
240.  Quaere,  whether  reasonable  diligence 
is  in  this  case  a  question  of  fact  or  law  ? 
1  Wightw.  76.  12  East,  433.  2  Campb. 
461.  8  Campb.  262.  6  East,  8.  aa  to  what 
is  reasonable  diligence,  see  4  M.  &  S.  49. 

^  In  Bateman  9-  Joseph*  2  Campb.  462. 
and  see  Browning  v.  Kinnear,  1  Gow's 
Rep.  81. 

•  Sturget  V,  Derrick,  Wtghtw.  76. 
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cessary;  &  no  person  be  there  in  the  ordinary  hours  of  business,  it  is  not  necessary 
what  excu'  to  leave  or  send  a  written  one,  nor  is  it  necessary  to  make  inquiries  after 
ses    omis-  i\^q  partjj  SO  as  to  give  him  notice  el8ewhere."o(l) 


sion. 


B  Beveridge  v.  Burgis,  8  Campb.  262.  that  they  sent  a  olerk  to  the  defendant's 
This  was  an  action  by  the  indorsee  against  counting-house  near  the  Exchange,  be- 
the  indorser  of  a  bill  of  exchange.  The  tyreen  four  and  five  o'clock  in  the  after- 
plaintiff  had  given  the  defendant  no  notice  poon,  nobody  was  in  the  counting-house; 
of  its  dishonour  till  several  months  after  the  clerk  saw  a  servant  girl  at  the  house, 
it  became  due;  the  excuse  alleged  for  this  who  said  that  nobody  was  in  th6  way,  and 
omission  was,  that  the  plaintiff  was  igno-  he  returned,  having  left  no  message  with 
rant  of  the  defendant's  address,  which  did  her.  Lord  Eldon  told  the  jury,  that  if 
not  appear  upon  the  bill,  but  the  only  evi-  they  thought  the  defendants  ought  to  have 
dence  adduced  to  show  that  he  had  used  had  somebody  in  the  counting-nouse  at  the 
ajiy  diligence  to  discover  this,  was,  that  he  time,  he  was  of  opinion  diat  the  pkintifis 
had  made  inquiries  upon  the  subject  at  a  had  done  all  that  was  necessary  by  sending 
house  in  the  Old  Bailey,  where  the  bill  their  clerk;  that  the  notice  was  in  law  suf- 
was  made  payable  by  the  acceptor.  Lord  *  ficient,  if  the  time  was  regular,  whether 
Eilenborough.  Ignorance  of  the  indorser's  the  defendants  were  solvent  at  the  time  or 
tesidence  may  excuse  the  want  of  due  no-  not  The  jury  thought  the  defendants 
tice,  but  the  party  must  show  that  he  has  ought  to  have  had  somebody  in  the  count- 
used  reasonable  diligence  to  find  it  out.  ing-house  at  the  time,  and  that  the  plaintiffs 
Has  he  done  so  here?  How  should  it  be  had  done  all  that  was  necessary.  Verdict 
expected  that  the  requisite  information  for  the  plaintiffs  for  1683/.  Post,  220. 
should  be  obtained  where  the  bill  was  pay-  Cross  and  others  o.  Smith  and  otbent, 
able?  Inquiries  might  have  been  made  of  1 M.  &  8.  546.  Notice  to  the  drawers  of 
the  other  persons  whose  names  appeared  non-payment  of  a  bill  of  exchange  by  send- 
iipon  the  bill,  and  application  might  have  injg  it  to  their  counting-house  during  hours 
been  made  to  persons  of  the  same  name  orbusiness  on  two  successive  days,  knock- 
with  the  defendant,  whose  addresses  are  Ing  there,  and  makfaig  noise  mifficient  to 
set  down  in  the  directory.  Plaintiff  non-  be  heard  by  persons^  within »  and  waiting 
suited.  there  several  minutes;  the  inner  door  of 

the  counting-house  being  locked,  is  suffi- 

**  Goldsmith  and  others  d.  Bland  and  cient,  without  leaving  a  notice  in  writing, 

others,  cor.  Lord  Eldon,  1st  March,  1800.  or  sending  by  the  post,  though  s^me  of  the' 

Bayl.  127,  note  1.    The  plaintiffs  sued  the  drawers  Kved  at  a  small  distance  from  the 

de&ndants  as  indorsers  of  two  foreign  bills,  place.    See  also  Bowes  v.  Howe,  5  Taunt. 

and  to  prove  notice,  the  plaintiffs  showed  80.    Post,  220. 


(1)  Where  the  holder,  who  was  ignorant  of  the  indorser's  residence,  sent  the  notice 
to  A.,  who  was  acquainted  with  it,  requesting  him  to  add  to  the  direction  the  indorKr's 
place  of  residence,  it  was  held,  that  reasonable  diligence  had  been  used.  HarffirrdBank 
V.  StetknoHy  8  Conn.  Rep.  488. ' 

It  is  not  incumbent  .on  the  indorser  of  a  promissory  note  to  show  the  holder  where  the 
maker  is  to  be  found,  so  that  he  may  make  a  demand  on  the  maker,  where  no  appDca* 
tion  is  made  to  him  by  the  holder.    Duncan  v.  M*  CulUmgh,  4  Serg.  &  Rawle,  480. 

If  the  maker  of  a  promissory  note  is  not  to  be  found  when  the  note  becomes  due,  a  de- 
mand on  him  pf  payment  is  not  necessary  in  order  to  charge  the  indorser.  But  it  is  ne- 
cessary to  prove  eiji^er  a  demand,  or  diie  diligence  in  endeavouring  to  make  «  demand. 
Duncan  v.  M  Cullougk,  4  Serg.  &  Rawle,  480. 

When  the  holder  of  a  bill  was  ignorant  of  the  drawer's  place  of  rendence,  but  it  ap- 
peared that  he  had  not  used  due  diligence  to  make  inquiry,  a  notice  put  into  the  p<«t 
office  directed  to  a  place  other  than  that  in  which  the  drawer  lived,  was  held  to  be  in- 
sufficient.   Barnwell  v.  Mitchell,  8  Conn.  Rep.  101. 

Where  the  traveller  of  A.,  a  tradesman,  received  in  the  coturse  of  budneis  a  promis- 
sory note,  which  he  delivered  to  his  master,  without  indorsing  it,  and  the  note  having 
been  returned  to  A.  dishonoured,  the  latter  not  knowing  the  ^dress  of  the  next  prece- 
ding indorser,  wrote  to  his  traveller,  who  was  then  absent  from  home,  to  inquire  respect- 
ing it;  it  was  held,  that  A.  was  not  guilty  of  laches,  though  several  days  elapsed  before 
he  received  an  answer,  and  gave  notice  to  the  next  party,  as  he  used  due  diligence  in  as- 
certaining his  address.    Baldwin  v.  IHchardsont  1  Bam.  &  Cressw.  246. 

A  notice  of  protest  need  not  state  who  was  the  holder  of  the  bill.  Shreive  ▼>  DuM^bo^ 
1  Litt.  194. 


omis- 
sion. 
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The  holder  of  a  bill  of  exchange  is  also  excused  for  not  giving  notice  ist  When 
in  the  Qsnal  time,  bjr  the  day  on  which  he  should  regularlj^  haye  given  *^^  *^^ 
notice,  being  a  public  festival,  on  which  he  is  strictly  forbidden  by  ^^^^^^^ne' 
religion  to  attend  to  any  secular  affairs.'  But  the  loss  or  destruction  oieessary;  & 
an  accepted  bill  affords  no  excuse  for  the  delay  in  giving  notice  of  non-  what  extu^ 
papient.4  Nor  would  the  bankruptcy  of  a  drawer  or  indorser  of  a  bill,  •?'  '^"' 
or  indorser  of  a  note,  excuse  the  neglect  to  give  notice  of  the  default*'®"* 
of  the  drawee,  to  the  bankrupt  or  his  assignee.' 

It  has  already  been  observed,*  that  if  the  drawee  offer  a  conditional 
or  partial  acceptance,  tbe  holder  must,  provided  he  means  to  resort  to 
the  drawer  and  indorsers,  give  notice  of  such  acceptance ;  it  is  said, 
however,  *  that  where  the  drawee  refuses^to  accept  absolutely,  and  makes 
a  conditional  acceptance,  the  terms  of  which  are  complied  with,  no  no- 
tice of  tbe  manner  in  which  the  bill  has  been  accepted  is  necessary  ; 
and  that  where  tbe  drawee  undertakes  by  his  acceptance  to  pay  only 
part  of  the  hill,  the  parties  to  the  bill  are  bound  to  tne  extent  of  his  ac- 
ceptance, and  an  omission  to  give  notice  of  such  partial  acceptance, 
does  not  discharge  them  from  the  obligation  to  that  amount. 

The  conduct  which  the  holder  most  adopt  on  the  dishonour  of  aSdly.  [Hie 
foreign  bill,  differs  materially  from  that  which  he  must  pursue  in  theJJ^<>'*«'  *>»<* 
case  of  an  inland  bill.     Whenever  notice  of  non-acceptance  of  a  /<>- ij^f  ^^ 
rdgh  bill  is  necessary,  a  protest^  must  also  be  made,  which,  though  gceeptanco 
mere  matter  of  form,  is,  by  the  custom  of  merchants,  indispensibly  ne- 
cessary, and  cannot  be  supplied  bi^  witnesses  or  oath  of  the  party,  or  in 
apj  other  way,^  and  as  it  is  said,  is  part  of  the  constitution  of  a  foreiffn 
hill  of  exchange  ;  and  the  mere  pronuction  of  this  protest  attested  by 
a  notary  public,  without  proof  of  the  signature  or  affixing  of  the  seal 

^  Lindo  p.  Unsworth,  2  Campb.  602.  7  East,  459.  360.    Brough  o.  Perkins,  Ld. 

Notice  of  tbe  dnhonour  of  a  bill  was  sent  Baym.  998.    6  Mod.  80.    1  Salk.  131.  8. 

to  the  plainUir  in  London,  tbe  6th  of  Octo*  C.    Bui.  N'u  Pri.  271.    Bayl.  117, 18. 
^1  but  be  being  a  Jew,  and  tbe  8tb  of         Rogers  v.  Stephens,  2  T.  R.  713.     In 

October  being   tbe  day  of  tbe   greatest  an  action  against  tbe  drawer  of  a  foreien 

Jewish  festival  tlurougbout  the  year,  on  bill  of  exchange,  it  appeared  that  tbe  bill 

^hieh  all  Jews  are  prohibited  from  attend*  had    been    noted     for    non-«cceptance» 

iBg  to  any  secular  tdSairs,  gave  no  (lotice  but  there  was  no  protest,   and   this  was 

by  the  pcft  of  that  day  to  the  defendant  pressed  as  a  ground  for  nonsuit      Lord 

vho  lived  at  Laneaster,  but  sent  it  to  him  Kenyon  admitted  the  objection,  but  upon 

^T  the  poet  of  the  9tb.   XiOrd  Ellenborougb  tbe   other  circumstances   thought  this  a 

l>tld,  that  the  plamtiff  was  excused  from  case  u  which  a  protest  wap   not  peees- 

enring  notice  on  tbe  8th  on  the  ground  of  sary. 

n»  religion,  and  tbe  notice  sent  off  on  the         Gale  o.  Walsh,  5  T.  R.  289.       In  an 

^  was  sufficient.    The  plaintiff  bad  a  action  against  the  drawer  of    a  foreign 

Verdict  bill  it  was  reserved  as  a  point,  whether  it 

^Poth.  pi.  125.     Thackray  v.  Blackett,  was  necessary  to  prove  a  protest,  and  tbe 

3  Campb.  164.    Manning's  Ind.  69,  ante,  court  thought  it  so  clear,  upon  ipotion  to 

1^7.  enter  a  nonsuit,   that   they  auggested  to 

'Cooke's  Bank.  Law,  168.      Cullen's  **>«  plaintiff's  counsel  tbe  expedieiicy  of 

B»nd.  Law,  100.  Montague's  Bank.  Law,  making   the    rule    absolute    in    tbe    first 

1«,  note  (*.)  aec.  Ex  parte  Smith,  8  Bro.  uw«w>ce,  and  upon  their  acquiescence,  it 

C.  C.  1,  contra.  ^^   accordingly  done;  they  afterwards, 

'  Ante    182.  however,  wished  to  have  it  opened,  upon 

tfia  1 '        QA  ^^  ^^^'^        ^^  drawer  bad  no  effects  in 

iMyl.  115,  26.  the  bands  of  the  drawee;  but  it  appear- 

*  See  the  form  post,  of  a  protest  for  non-  ing  upon  tbe  report  that  tbe  idea  was  not 
piymeat,  which,  with  the  alteration  of  tbe  well  founded,  tbe  rule  stood.  And  in 
words  in  italica,  will  suffice  m  tbe  ease  of  Brough  «.  Perkins,  Ld.  Raym.  998.  6 
« foreign  bill.  Mod.  80.    Salk.  131,  Holt,  C.  J.  savs,  a 

*  Rogers  9.  Stephens,  2  T.  R.71d.  Gale  protest  on  a  foreign  bill  is  a  part  ot  tbe 
V  Walsh,  5  T.  R.  289.    Orr  9.  Magennis,  custom. 
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2di3r.  Of  (though  not  SO  if  pAjaUe  here^)  will,  in  the  caeie  of  a  bill  |)ay«ble  and 
^^"^1^  protested  out  of  this  coowtrj,  be  evidence  of  tiie  dishonour  of  the  biU,> 
of    givine^^'^  ^  itM  foreig|ii  courts  give  credit  ;*  and  it  cannot  be  supplied  by 
notice    ^mere  proof  of  noting  for  non-acceptance,  and  a  subsequent  protest  for 
iu»-ftoeep(»Qon  payment.     But  proof  that  the  drawer  had  no  effects  in  the  haods 
^^^^'         of  the  drawee  at  the  time  of  drawing  the  bill,  or  at  any  time  afterwardS) 
will  in  this  country  excuse  fte  want  of  a  protest,  and  prevent  the  draw- 
er being  discharged.^    So  a  subsfequent  promise  by  the  drawer  to  pay 
the  bill  may  preclude  him  from  availing  nimself  of  the  want  of  a  pro- 
test. <^    But  it  is  not  advisable  to  omit  protesting  a  foreign  bill,  because 
in  foreign  courts  they  would  probably  not  be  governed  by  the  exception 
introduced  by  our  courts.' 

If  therefore  the  drawee  refuse  to  accept,  the  holder  or  some  other 
person,  if  he  be  ill  or  absent,**  should  cause  it  to  be  protested  ;  for 
which  purpose  he  should  carry  the  bill  to  a  notary^^  who  is  to  present 
it  aeain  to  the  drawee,  and  demand  acceptance ;  which  should,  in  case 
the  hill  was  drawn  on  or  accepted  payable  at  a  banker*8,  be,  during 
the  usual  hours  of  business,  ana  in  London  not  later  than  five  o'clocki' 
and  if  the  drawee  again  refuse  to  accept,  the  notary  is  thereupon  to 
make  a  minute  on  the  bill  itself,  consisting  of  his  initials,  the  month, 
the  day  and  year,  and  the  reason,  if  assigned,  for  non-acceptance,  to- 
other with  his  chai^.  The  next  step  wnich  the  notary  is  to  adopt  is 
to  draw  up  the  protest,^  which  is  a  formal  declaration  on  the  bill 
itself,  if  it  can  be  obtained,  or  otherwise  on  a  copy,*  that  it  has  been 
presented  for  acceptance,  which  was  refused,  ana  why,  and  that  the 
nolder  intends  to  recover  all  damages,  expenses,  &c.  which  he,  or  his 
principal,  or  any  other  party  to  the  bill,  may  sustain  on  account  of  non- 
acceptance.*  'Fhe  minute  above-mentioned  is  usually  termed  notit^ 
the  Dill,  but  this,  it  has  been  said,  is  unknown  in  the  law,  as  dis- 
tinguished from  the  protest,  and  is  merely  a  preliminary  step  to  the 
protest,  and  though  it  has  growii  into  practice  within  these  few  yeaw, 
it  will  not  in  any  case  supply  the  want  of  a  protest;'  the  demand  is  the 
C  ^1^  ]  material  thing,  and  must,  it  is  said,  in  the  case  of  a  foreign  bill,  be 
made  by  a  notary  public  himself,  to  whom  credit  is  ffiven  because  he  is 
a  public  officer,  and  it  cannot  be  made  by  his  clerk."  Thts  doctrine 
was  sanctioned  in  a  late  case,  in  which  the  court  observed,  that  the 
rule  requiring  the  attestation  of  a  notary  public  ought  to  be  strictly 
observed.*  In  case,  however,  there  be  not  any  public  notary  at  the 
place  where  the  bill  is  dishonoured,  it  may  be  protested  by  any  sub- 
stantial person*  of  that  place  in  the  presence  of  two  or  more  witnesses/ 


'  Cheame^  tr.  Nojes,  4  Oampb.  129. 

*  Anoo.  12  Mod.  845.  DupayB  e.  Shep- 
herd, Holt,  297.  Chesmer  v  Noyes,  4 
Campb.  129.  2  Roll.  Rep.  846.  10  Mod. 
66.  Pedce'e  Law  of  Erid.  4th  edit  80. 
74,  in  notes. 

•  MoUoy,  281«  Da  Coste  «.  Cole,  Skin. 
272.  pi.  1. 

^  Orr  0.  Mitfennis,  7  East,  369.  Legge 
r.  Thorpe,  2  Campb.  810.  12  East,  171. 
As  to  this  point,  see  ante,  198  to  209. 

<  Gibbon  v.  C^ffon,  2  Campb.  188. 

<>Per  Lord  ^enborougfa,  Legge  v. 
Thorpe,  12  East,  177,  & 

•MoUoy,  b.  2.  c.  10.  s.  17. 

'See  the  nature  of  his  office  explain- 
ed in  Bum's  Ecc.  L.  tit  Notary  Public; 


and  see  regulations    in    41    Geo.  3.  c 
79. 

«  Parker  ».  Gordon,  7  East,  31^    Ante, 
163. 

«» Per  Holt,  C.  J.  in  Buller  o.  Crip»% 
6  Mod.  29.  Selw.  Ni.  Pri.  307,  and  note  33- 

*  Dehers  v.  Harriot,  1  Show.  164. 

"  Poth.  pi.  84.     Mall.  264.    Mar.  16. 

» Per  Buller,  J.  in  Leftiey  v.  Mills,  4  T. 
R.  175.  Rogers  v.  Stephens,  2  T.  R  713 
Gale  V.  WalA,  6  T.  RV  289.  Bui.  Ni-  P"- 
271.  Bayl.  72,  n.  a;  and  .see  Orr  9.  Ma- 
gennis,  7  East,  869. 

"  Per  Puller,  J.  in  Leftiey  o.  Mills,  4 
T.  R.  175,  9ed  quare, 

■  Ex  parte  Worriey,  2  Hen.  BJs.  276. 

9  Bayl.  148. 


OF  non-aCckptam^e  w  a  bill. 


217 


3Qd  it  is  said  it  shoald  be  made  between  Mo-rise  and  snn-set    It    Sdiy.  Of 
shoold  in  general  be  made  in  tbe  ptace  where  acceptance  is  refused;  ^^  ^^"i^^ 
but  wken  a  bill  is  drawn  abroad,  directed  to  the  drawee  at  South-  ^     givine  ' 
amptoEu  or  anj  other  place,  requesting  him  to  pay  the  bill  in  London,  notice     of 
the  protest  for  non-aceeptance  may  be  made  either  at  Southampton  or  in  non-aoeept- 
LoAdoD.>(28l)    The  form  of  thie  protest  should  always  he  conformable  ^'^^^* 
to  the  custom  of  the  country  where  it  i^  made*^    Ii  a  conditional  or 
partial  acceptance  be  offered,  the  protest  should  not  be  general,  as 
otherwige  it  will  release  the  acceptor  from  the  effects  of  such  accept- 
tQce.'    A  copy  of  the  bill  shoula;  it  is  said,  be  prefixed  to  all  protests, 
ydik  the  indorsements  transcribed  yerbatim,  and  with  an  account  of  the 
reason  given  by  the  party  why  he  does  not  honour  the  bill."    Protests 
made  in  this  country,  must,  in  order  to  their  being  received  in  evidence, 
be  written  on  paper  stamped  with  a*  proportionate  stamp.* 

It  has  been  said,  tiiat  the  making  the  protest  alone  is  not  sufficient, 
and  that  a  copy  of  it,  or  some  other  memorial,  must,  within  a  reason- 
•ible  time,  be  sent  with  a  letter  of  advice  to  the  persons  on  whom  the 
holder  means  to  call  for  paymisnt;*^  but  it  has  been  recently  decided, 
that  it  is  not  necessary  that  a  copy  of  the  protest  should  accompany  the 
notice  of  non-acceptance,'(2B2)  nor  is  it  necessary  to  send  the  protested 
bill/  but  a  notice  of  the  disnonour  of  the  bill  should  in  all  cases  be  [  SIB  3 
immediately  given."  It  has  been  even  held,  that  the  protest  for  non- 
acceptance  or  non-payment  of  an  inland  bill  may  be  drawn  up  at  any 
time  before  the  trial,  provided  the  bill  be  noted  m  due  time.*  (282) 


f  Mar.  107. 

4  Poth.  pi.  155. 

'  BtyL  89l  BentiDck  v.  Dorrien»  East, 
il9.  aate,  182,  and  see  fifproei  v.  Matthemrf, 
>  T.  R.  182. 

•  Poth.  pi.  135. 

'  See  6ft  Geo.  8.  184.  which  repeals  44 
GcoL  a  c  Si.    48  G«o.  a  c.  149. 

■  BayL  118.  Poth.  pi.  841.  and  see  On 
r.  ]klagenni8,  7  Eaat,  359. 
^  *  Bayl.  122.  Robins  o.  Gibson,  8  Campb. 
334.  CromweH'  «.  Hyimon,  2  Esp.  Rep. 
&n,  13-  Pothier  IVshe  du  Contrat  d« 
Chamge,  paft  1.  c  ft.  s.  J160.  Chaten  «. 
BeJ],  4  £sp.  Rep.  48.  Mannmg'ii  Ind  66. 
ftt^  Goostrej  v.  Mead,  Bull.  N.  P.  271. 
^ibl  £v.  79.  Iiovelaflflr  on  Bills,  99. 
Sehr  N.  P.  307.  gemb.  contra. 

Robins  «w  GibaOB,  3  Can^ib.  834. 
I  M.  fc  &  288.  S.  C.  In  an  action  against 
<be  drawer  of  a  foreign  bill  of  exchange 
the  plaintUT  proved,  u&at  a  protest  was 
^egolirly  drawn    up,  and  also  that  the 


drawer  had  arrived  in  England  before  the 
bill  became  due,  and  that  a  letter  was 
sent  to  hia  house,  stating  tliat  the  biU  was 
dishoBoured,  but  not  coimnuiiieatiQg  the 
protest  or  a  copy  of  it,  the  defendant 
contended  :  that  the  protest  should  have 
accompanied  the  notice.  Lord  SDlen- 
borough  wae  of  opinion,  tha^  under  the 
circumstai\!cas  of  the  caae,  enough  had 
been  done,  and  the  plaintiff  had  a  v^ict; 
and  upon  motion  for  a  new  trial,  the 
court  being  of  opinion,  it  was  sufficient 
that  the  bill  was  protested,  and  that  the 
defendant  had  notice  of  the  fact  of  its 
dishonour,  although  the  protest  waa  not 
communicated  to  him,  and  refused  the  rule. 

y  Mar.  68.  86.  7. 120.  Lovelaas  on  Bilk, 
100. 

■Id  ibid.  Hart o.  King,  12.  Mod.  309. 
Anon.  1  Vent  46.  Orr  «.  Magennia,  7 
East,  8ft9. 

■  Chaters  «.  BeU,  4  Esp.  Rep.  48.  Bajl. 
122,  n.  2.      Selw.  Ni.  Pri.  307.  8.  C. 


(281)  The  same  doctrine  seems  established  in  Mason  y.  Franklin,  3  John.  Rep.  202. 
Soot  T.  Franklin^  3  John.  Rep.  207.  And  it  was  there  held  that  a  protest  for  non-ac- 
ceptance **  that  the  bill  not  beine  paid,  and  the  holders  notlcnowmg  where  to  present 
''  the  same  for  payment  in  London,  (the  place  where  payable)  caused  the  same  to  be 
"  protested,"  was  a  good  and  sufficient  protest    Ibid. 

(282)  It  seems  however  to  have  been  held  in  Massachusetts ^  that  a  copy  of  the  pro- 
test should  be  given  or  offered  to  the  drawer,  or  due  diligence  used  to  furnish  him  with 
^th  notice  before  he  can  be  charged.    Blakeley  v.  Orant,  6  Mass.  Rep.  386. 

(282)  A  notary,  on  protesting  a  note  for  non-payment,  is  not  bound  to  give  notice  to 
'be  indoreers,  it  is  no  part  of  his  duty ;  and  if  he  specially  undertake  with  the  holder  to 
K^t  notice  so  as  to  charge  all  the  indorsers,  and  the  holder  recover  against  one,  the  no- 
^ry  is  not  liable  to  tiie  indorser  who  is  so  charged  for  laches  in  neglecting  to  give  notice 
")  a  prior  mdoTser.    Mwgan  v.  Van  ^en,  2  John.  Rep.  204. 


ai8  Of  photest  and  k&tick 

2dly.  Of     At  commoQ  law,  no  inland  biU  could  be  protested  for  uoa^tccept^ 

J5^^^^^^ance5>but  by  the  statute  3  &  4  Anne,  c.  9.   s.  4,'»  which  will  be 

of     giYing  observed  upon  more  fully  hereafter,  a  protest  was  given  in  case  of 

notice     of  refusal  to  accept  in  writing  any  inland  bill  amounting  to  the  sum  of  five 

non-accept- pounds,  expressed  to  be  given  for  value  received,  and  payable  at  days, 

ance.  weeks,  or  months  after  date,  in  the  same  manner  as  in  the  case  of 

foreign  bills  of  exchange.     It  has  been  considered  that  this  protest 

must  be  made  in  order  to  entitle  the  holder  to  demand  of  the  drawer 

or  indorsers,  costs,  damages,  and  interest;*^  but  in  practice  the  plaintifi* 

recovers  interest  against  a  drawer  or  indorser  of  an  inland  bill  oq 

proof  of  due  notice  without  proving  a  protest;  and  it  has  recently 

been  decided,  that  a  protest  is  not  essential  to  the  recovery  of  in- 

ter^st.**    If   the  bill   be  of  the   above  description,   and  under  the 

amount  of  twenty  pounds,  the  holdef  is  certainly  entitled  to  the  above 

accumulative  remedy,  though  no  protest  were  made."    This  protest  is 

directed  to  be  made  by  such  persons  as  are  appointed  by  9  &  10  Wil- 

C    219  J  Ham  3,  c.  17,  to  protest  inland  bills  for  non-payment,^  namely,  by  a 

notary  public,  ana,  in  default  of  him,  by  any  otner  substantial  person 

of  the  city,  town,  or  place,  in  the  nresence  of  two  or  more  credible 

witnesses.    Within  fourteen  days  ot  the  makine  of  this  protest,  the 

same  must  be  sent,  or  other  notice  thereof  must  be  given  to,  or  left  in 

>vriting  at  the  usual  place  of  abode  of  the  party  from  whom  the  bill 

was  received. »    The  protest  for  non-acceptance  in  the  case  of  an  inland 

bill  is  by  no  means  necessary,  and  the  want  of  it  does  not  affect  the 

holder's  ri^ht  to  the  principal  sum,  as  it  would  in  the  case  of  a  foreign 

bill  *f^  and  it  is  in  practice  seldom  made ;  an  inland  bill  is  in  general 

only  tioted  for  non-Acceptance,  which  noting,  as  already  observed,  is  of 

no  avail  ;*  and  if  not  paid  when  due,  it  is~then  noted;  and  sometimes^ 

though  not  very  often,  protested  for  non-pay ment,<«(28d)  and  a  protest 

for  non-acceptance  made  in  the  country  must  be  proved  by  the  notary 


Goofitrey  o.  Mead»  Bui.  Ni.  Pri.  272.  ob- 
served on  in  Orr  v.  Magennis,  7  East, 
361.  Roger  v  Stephens,  2  T.  R.  R.  714. 
Bay].  122.    Manning's  Ind.  66. 

Cbaters  v.  Bell,  4  Esp.  Rep.  48.  In 
an  action  by  an  indorsee  against  the  in- 
dorser of  a  foreign  bill,  it  appeared  that 
the  bill  became  due  on  the  24 ih  of  April, 
when  payment  was  demanded  and  refused, 
and  the  bill  was  noted  for  non-payment 
Regular  notice  of  the  dishonour  was  given 
to  the  defendant,  but  he  refused  payment  be- 
cause there  was  no  protest-  On^  the  14th 
May  the  protest  was  formally  drawn  up, 
and  this  action  was  afterwards  brought 
Lord  Kenyon  said,  "  he  was  of  opinion,' 
that  if  the  bill  was  regularly  noted  at  the 
time,  the  protest  might  be  made  at  a  future 
period."  A  verdict  was  found  for  the 
plaintiff,  but  the  point  was  reserved  ;  and 
on  the  coming  on  to  be  tried  on  a  venire  de 
twoo,  before  Lord  Ellenborough,  his  Liord- 
ship  expressed  his  concurrence  with  the 
opinion  of  Lord  Kenyon. 


*»  See  the  conftruction  on  Uris  statute, 
Kyd,  149.  Bayl  118.  2  Stra.  910,  note 
1. 

«  Harris  v.  Benson,  2  Stra.  910.  Lumley 
V.  Palmer,  Rep.  temp.  Hardw.  77.  Bfough 
V.  Parkins,  2  Ld.  Raym.  993.  1  Salk.  131. 
6  Mod.  80.  S.  C.  Boulager  ©.  Talleyrand, 
2  Esp.  Rep.  550.  Powell  o.  Monnier,  1 
Atk.  613.  BridgmanV  Ind.  2  vol.  599,  pi 
123.  2d  edit  tit  Trade  vi.  Bayl.  158,  9 
Manning's  Ind.  66. 

**  Windle  v.  Andrews,  2  B.  &  A.  696. 

*  Stet  9  &  10  Will.  8.  c.  17.  s.  6.  BatI 
158,  9.    Kyd,  149. 

*  Sut  8  &  4  Anne,  c  9.  s.  6. 
s  Id.  section  5. 

^  Boroughs  V.  Perkins,  Holt,  12L  Har- 
ris V.  Benson,  2  Stra,  910.  Boulager  r- 
Talleyrand,  2  Esp.  Rep-  560.  Brough  r. 
Perkins,  6  Mod  80.  1  Salk.  131.  3  SaiW. 
69.     Ld.  Raym,  992,  S.  C. 

*  Ante,  216. 

i"  4  &  4  Anne,  c.  9.  s:  5.     Kyd,  150. 


(283)  In  case  of  an  inland  biU  of  exchange,  no  protest  for  non-acceptance  or  non-pay- 
ment is  necessary  to  entitle  the  holder  to  a  recovery  against  the  parties  to  the  bill.  MU-^ 
Ic^  v.  Hatkley^  5  John.  Rep.  375.  A  bill  drawn  in  the  United  States  upon  any  part  ot 
the  tJnit«d  States,  is  in  law  an  inland  bill.  Ibkh    But  see  tmUy  12.  n. 
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v^ho  made  it,  and  it  will  not,  as  in  case  of  a  protest  made  abroad,  prove    ^y-  P^ 

iUelD  protest^kc 

^  Xotice^  however,  must  be  ^ven  of  the  non-acceptance,  otherwise,   J^ToHceoT 
for  the'  reasons  above  stated, »  the  holder  in  general  discharges  the  joi^-^ccep?: 
drawer  and  iodorsei-s  from  all  liability.     Any  act  of  the  holder,  signi-  ^^^^^     ^*' 
fying  the  refusal  of  the  drawee,  will  be  a  sufficient  notice  ;  though  we     v 
Kave  seen  that  in  the. case  of  a  foreign  bill  there  must  also  be  a  pro- 
te8t"(384)     It  has  indeed  been  said  in  the  course  of  areument^  that  it 
is  Dot  enough  to  state  in  the  notice,  that  the  drawee  refnses  to  honour, 
but  that  it  must  go  farther,  and  express  that  the  holder  does  not  intend 
^n  g^ive  credit  to  the  drawee f<»  but  it  should  seem,  that  as  the  only  rea- 
son why  notice  is  reanired,  is,  that  the  drawer  or  indorsers  may  have 
t^ie  earliest  opportunity  of  resorting  to  the  parties  liable  to  them,  it  is 
not  necessary  that  they  should  be  informed  of  their  liability,  because 
that  is  a  legal  consequence  of  the  default  of  acceptance  of  whieh  they 
must  necessarily  be  apprized  by  mere  notice  of  non-acceptance. p 

With  respect  to  the  mode  of  giving  the  notice  personal  service  is  notf   220  3 
Dece«isaiy,  nor  is  it  requisite  to  leave  a  written  notice  at  the  residence 
of  the  {MLrty ;  but  it  is  sufficient  to  send  to  or  convey  verbal  notice  at 
the  counting-house  or  place  of  abode  of  the  party  without  leaving 
notice  in  writing.i(l}    And  it  is  sufficient,  both  in  the  case  of  a  foreign 


I  Chesmer  o.  Noyes,  4  Campb.  129,  ante, 
-15.  In  an  action  against  the  acceptor  of 
a  foreign  bill  of  exchange,  it  became  ma- 
terial to  proTC  the  pre^ntmeat  of  the  bill 
for  payment,  and  for  thia  purpose  the 
plaintiff's  counsel  produced  a  notarial  pro- 
test udder  seal.  Lord  Ellenborough  said, 
^  protest  maj  be  sufficient  to  prove  a 
presentment  wUch  took  place  in  a  foreign 
coantry:  but  I  am  quite  clear  that  the  pre- 
^ntment  of  a  foreign  bill  in  England  must 
^  proved  in'  the  same  manner  as  if  it 
were  an  inland  bill  or  promissory  note. 

■»  Ante,  197. 

■  Ante,  21«. 

*  In  Tindall  ».  ^rown,  1 T.  R.  169. 

P  Rhaw  V.  Croft,  coram  Ijatd  Kenyon, 
Sittings  after  Trin,  Term,  1798,  MS8.  and 
other  cases  post,  andSelw.  4th  edit.  820, 
n.25. 


<i  Crosse  o.  Smith,  1 M.  &  S.  545.  Gold- 
smith 9.  Bland,  Bayl.  127.  et  post,  and 
when  personal  service  is  not  necessary; 
see  4  T.  R.  466.     I  Bos.  &  Pul.  894. 

Goldsmith  and  others  v.  Bland  and 
others,  at  Guildhall,  coram  Lord  Eldon, 
Ist  March,  1800.  The  plaintiffs  sued  the 
defendants  as  indorsers  of  two  foreign  bills, 
and  to  prove  notice,  the  plaintiffs  showed 
that  they  sent  a  clerk  to  the  defendant's 
counting-house  near  the  Exchange,  be- 
tween four  and  five  o'clock  in  the  after- 
noon, nobody  was  in  the  counting-house, 
the  clerk  saw  a  servant  girl  at  the  house, 
who  said  that  nobody  was  in  the  way,  and 
he  returned,  having  left  no  message  with 
her.  Lord  Eldon  told  the  jury,  that  if 
they  thought  the  defendants  ought  to  have 
bad  somebody  in  the  counting-house  at  the 
time,  he  was  of  opinion  that  the  plaintiffii 


(2 '^4)  The  law  does  not  prescribe  any  form  of  notice  to  an  indorser;  all  that  is  neces- 
^ry  is,  that  it  should  be  sufficient  to  put  the  party  upon  inquiry,  and  to  prepare  him  to 
P^y  it  or  to  defend  himself.  If,  therefore,  there  be  some  uncertainty  in  the  description 
of  the  note  in  the  notice,  if  it  does  not  tend  to  mislead  the  party,  it  will  be  good.  Meedy 
^  •  Saxas,  2  John.  Cas.  337.  So  where  a  note  was  payable  at  a  bank,  and  notice  was 
^ven  on  the  day  wnen  it  became  due,  but  in  the  notice,  the  note  was  stated  to  be  due 
three  days  before,  and  the  name  of  the  promissor  was  mistaken,  it  was  held  sufficient  no- 
tire  to  charge  the  indorser,  it  being  in  evidence  that  he  was  liable  on  no  other  note  pay- 
able to  the  bank.     Smiih  v.  Whitin^^  12  Mass.  Rep.  6. 

It  is  not  necessary  that  the  notice  of  dishonour  of  a  bill  should  contain  a  notification 
thst  the  holder  looks  to  die  party  notified,  for  payment.  Cotoles  v.  Harts,  3  Conn. 
Hq).  516. 

A  notice  to  an  indorser  was  held  sufficient,  although  it  did  not  state  at  whose  request 
it  was  given,  nor  who  was  the  owner  of  the  note.     Shed  v.  Bret,  401. 

(1)  Going  to  the  place  of  business  of  the  maker  of  a  promissory  note,  during  business 
^otirs,  to  demand  payment,  and  finding  it  shut,  no  person  being  left  to  answer  any  in- 
H^iries,  is  due  diligence.     Shrd  v.  J?rc^  1  Pick-  401. 

Chitty  on*  bills.  D  d 
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2dJ.T.  Of  and  an  inland  bill,  to  send  notice  by  the  post,  even  thoueh  the  letter 
^^^^'JJJI^^ should  miscarry;  for  it  would  be  very  unreasonable  to  make  it  incum- 
of    giving  ^^"t  ^^  the  holder  to  send  a  person  with  the  notice,  where  perhaps  the 
noiice     of  distance  may  be  very  8;reat;'  and  indeed  there  is  considerable  risk  in 
non-accepi-sendina;  notice  by  a  private  hand,  where  there  is  a  regular  post,  for  il 
r"^^2l    1  ^''®  "otice  arrive'^later  by  the  former  than  by  the  latter,  the  parties  may 
»-    ""       J  be  discharged,"  but  it  is  reported  to  have  been  decided,  that  the  holder 
of  a  dishonoured  bill  is  not  bound  to  send  notice  to  the  drawer  by  the 
mail  or  first  conveyance  that  sets  out  from  the  place  where  such  holder 
resides^  and  that  it  is  sufficient,  provided  there  oe  no  essential  delay,  if 
he  send  notice  by  a  private  hand,  and  although  such  notice  should  there- 
by reach  the  drawer  later  in  the  same  day  than  if  it  had  been  sent  by 
the  mail,  he  will  not,  on  that  account,  be  discharged.*    The  safer  course 
however  is  to  send  by  the  post. 


had  done  all  that  was  necemarj  by  sending 
their  clerk;  tliat  the  notice  vrza  in  law  sui- 
iicient,  if  the  time  was  regular,  whether 
the  defendants  were  solvent  at  the  time  or 
not  The  jury  thought  that  the  defendants 
ought  to  have  had  somebody  in  the  count- 
ing-house at  the  time,  and  that  the  plaintiffs 
had  done  all  that  was  necessary.  Verdict 
for  the  plaintiffs  for  1633/. 

Crosse    and  others,    assignees,    he    v. 
8mith  and  others,  1 M.  &  S.  545.     Notice 
to  the  drawers  of  non-payment  of  a  bill  of 
eschange,  by  sending  to  their  counting- 
house,   during  the  houm  of  businebs,   on 
two  successive  days,  knocking  there,  and 
making  noise  sufficient  to  be  heard   by 
persons  within,  and  waiting  there  several 
minutes,  the  inner  door  of  the  counting- 
house  being  locked  is  sufficient,  without 
leaving  a  notice  in  writing,  or  sending  by 
the  post,    though  some  of   the    drawers 
live  at  a  small  distance  from  the  place. 
Per  Lord  EUenborough.     The  counting- 
house  is  a  place  where  all  sppointments 
respecting  the  business    and    all    notices 
should  be  addressed,  and  it  is  the  duty  of 
the  merchant  to  take  care  that  a  proper 
person  be  in  attendance.     It  has.  however, 
been  argued,  that  notice  in  writing,  left  at 
the  counting-house,  or  put  into  the  post 
was  necessary,  but  the  law  does  not  re- 
quire it,  and  with  whom  wm  it  to  be  left? 
Putting  a  letter  into  the  post  is  only  one 
mo<Je  of  giving  notice,  but  where  both 
parties  are  residing  in  the   same    town, 
sending  a  clerk  is  a  more  regular,  and  less 
exceptionable  mode. 

'  Saunderson  v.  Judge,  2  Hen.  Bla.  509. 
Knf  h  V.  Weston,  8  Esp.  Rep.  54.  Hsynes 
t^.  Blrks,  3  Bos.  &  Pul.  602.  Parker  v. 
Gordon,  7 East,  386,6.  Pearson  ».  Cran- 
lan,  2  Smith's  Rep.  404.  Langdon  v.  Mills, 
6  Esp.  Rep.  167.  Bayl.  128.  226.  aer. 
Dale  V.  Lubbock,  4  Barnard,  B.  R.  199. 
Poth.  Traite  du  Contrat  de  Change,  part 
1.  chap.  5.  sect  2.  art  1.  3,  4.  semb. 
eofiira. 

Ktifh  9.  Weston,  8  Esp.  Rep.  54.  Notice 
of  the  non-acceptance  or  non-payment  of 
a  bill  of  exchange  is  sufficiently  given  by 
proving  that'  a  letter  was  regularly  put 


into  the  post  ittfomting  the  party  of  the 
fact     Assumpsit  on  a  foreign  bill  of  ex- 
chanze  drawn  by  Garde,   at  Exeter,  o:> 
Messrs.  Guetano  and  Co.  at  Genoa:  the 
defendants  indorsed  the  bill  to  the  plain- 
tiffs.   The  bill  was  presented  for  accept- 
ance at  Genoa,  ana  the   acceptance  re- 
fused,  the  defence  wa.<«,   that  it  had  not 
been  presented  in  a  reasonable  time,  nor 
the  protest  for  non-acceptance  sent  to  this 
country  as  soon  as  it  ought  to  have  befo, 
and  that  therefore  the  defendants  had  not 
had  due  notice  of  its  being  dishonoured.  Ir 
answer  to  this,  it  was  proved,  that  the  bill 
had  been  put  into  the  post-office  at  Lon- 
don, the'  third  day  after  it  was  received 
from  the  defendants,  which  was  the  first 
Italian  poet-day  after  it  had  been  so  recei* 
ed.     It  was  further  proved,  that  from  the 
disturbed  state  of  Italy,  for  some  time  be* 
fore,  the  regular  post  had  been  interrupter! . 
and  the  bill  had  not  arrived  at  Genoa  till 
a  month  after  it  became  due,  that  it  wa& 
immediately    presented     for    acc^tance. 
which  being  refused  it  was  protested,  and 
the  protest  sent  off  immediately  by  the 
post  to  E^land.    Lord  Kenyon  said,  thai 
the  defendants  grounded  their  defence  on 
the  supposed  laches  of  the  plaintiff,  but  he 
was  of  opinion,  that  if  the  plaintiffs  had 
sent  the  bill  by  the  ordinary  course  of  the 
post  they  had  done  all  they  were  calle<i 
upon  to  do;  that  they  could  not  foresee  thai 
the  post  would  be  interrupted,  and  it  could 
not  be  expected  that  they  should  send  the 
bill  by  a  special  messenger,  or  any  extra* 
ordinary  mode  of  conveyance.    His  Lord- 
ship said,  he  therefore  thought  the  plaiatiflis 
had  been  guilty  of  no  laches,  and  were  en- 
titled to  recover,  and  they  accordingly  bad 
verdict 

Saunderson  v.  Judge,  2  Hen.  Bla.  SOP 
The  holder  of  a  note  wrote  to  the  defen- 
dant, who  was  one  of  the  indorsers,  to  ftj 
it  was  dishonoured,  and  put  the  letter  in 
the  post,  but  there  was  no  evidence  that  it 
ever  reached  the  defendant,  and  the  court 
held,  Xhkt  sending  the  letter  by  the  post  wa& 
quite  sufficient 
•  Darbisfajre  «.  Parker,  6  East,  8,  a 
<  Bancroft  v.  Hall,  Holt,  Ca.  Ni  Pr- 
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o  >o 


Notice  of  the  dishonour  of  a  bill  sent  bj-  tbe  twopenny  post  ijj  suffi-  ,  ^"^^^'  ^' 
tient,  where  the. parties  live  within  its  limits,  whether  near  or  at  a  ^}^'^^^i^\^Jfj^j. 
tance  from  eaclj  other,  but  it  must  be  proved  that  the  letter,  conveying  ^f  giving 
the  noticet  was  put>  into  the  receiving-house  at  such  an  hour,  ihtitnoUce  of 
according  to  the  course  of  the  post,  it  would  be  delivered  the  day  on  non-arcri't- 
which  the  party  to  whom  it  is  addressed,  was  entitled  to  receive  notice  ^"^•^* 
of  the  dishoaoun"* 

Where  notice  is  to  be  sent  from  London  by  the  general  post,  it  has 
beea  held,  that  the  letter  containing  it  should  be  put  into  the  post-oflice 
Id  Lombard  Street,  or  at  a  receiving-house,  and  that  the  delivery  to  a 
bellman  in  the  street  will  not  be  sumcient^*  and  it  is  obvious,  thai  the 
notice  should  in  all  cases  be  given  by  some  person  who  will  afterwards 
be  competent  to  prove  it- 

Where  there  is  no  post,  it  is  sufficient  to  send  notice  by  the  ordinary 
niode  of  conveyance,  thougli  notice  by  a  special  messenger  might  arrive 
earlier;  and  therefore  in  the  case  of  a  foreign  bill  it  is  sufficient  to  send 
ii  by  the  iirst  regular  ship  bound  for  the  place  to  which  it  is  to  be  sent, 
and  it  is  no  objection,  that  if  sent  by  a  ship  bound  elsewhere  it  would 
probably  have  arrived  sooner,  though  the  holder  wrote  other  letters  by  • 

that  ship  to  the  place  to  which  the  notice  was  to  be  sent,  y     It  has  been        #  ^ 


-^76.  This  was  an  action  against  the  draw- 
er of  a  biU  of  exchange,  who  resided  at 
Liverpool,  thfe  bill  was  accepted  by  one 
Hind,  payable  in  London,  and  indorsed  by 
f^  defendant  to  the  plaintiff.  The  bill  be- 
ip^  dishonoured,  notice  was  given  to  the 
p-ainiiff,  who  Jived  at  Manchester,  on  the 
"M  of  May.  On  tliat  day  he  sent  a  letter 
by  a  private  hand  to  his  agent  at  Liverpool, 
(iirecting  him  to  give  HaU  noUce  of  the  ac- 
ceptor's defaalt.  On  the  25th  in  the  aftcr- 
aoon  the  agent  received  the  letter,  and  went 
about  six  or  seven  in  the  evening  to  the 
'OtiQting.house  of  Hall,  but  after  knocking 
•ii  the  door,  and  ringing  a  bell,  no  one  came 
to  receive  a  message.  The  merchants 
couotiog-houses  at  Liverpool  do  not  shut  up 
'  il  eight  or  nine.  The  26th  was  a  Sunday, 
a&d  Dotice  was  not  in  fact  given  till  the 
5ioraing  of  the  27th.  It  was  objectcil  for 
the  defendant,  that  the  notice  was  not  in 
time  after  the  London  letter  readied  Man- 
chester, a  mail  set  out  next  morning  to 
Liverpool.  The  plaintiff  should  have  sent 
^i>e  notice  by  the  mail,  which  reached 
Liverpool  by  ten  o'clock,  if  he  prefers  a 
private  conveyance,  or  if  he  attempts  to 
give  notice  earlier  than  by  law  he  is  bound 
^  do,  and  fails  in  giving  an  effectual  no- 
tice, he  is  not  therefore  exempt  from  giv- 
ing proper  legal  notice. 

Bayley,  J.  Notice  must  be  given  in 
Ume,  but  all  a  man's  other  business  is  not 
to  be  suspended  for  the  sake  of  giving  the 
n^ost  expeditious  notice.  He  is  not  bound 
to  write  by  post  aa  the  only  conveyance, 
or  to  send  a  letter  by  the  very  first  chan- 
nel which  offers.  He  may  write  to  a 
mend  and  send  by  a  private  conveyance. 
Here  the  notice  reaches  liverpool  on  the 
^^th    No  expedition  could  bare  brought 


it  earlier.  Between  six  and  seven  in  tho 
evening  in  that  day,  the  witnesH  goes  to  the 
defendant's  counting-house,  and  it  is  shut 
up.  A  merchant's  cotmting-house  or  resi- 
dence of  trade  is  not  like  a  banker's  shop, 
which  closes  univerwally  at  a  known  hour. 
It  was  the  defendant's  fault  that  he  did  not 
receive  notice  on  the  2.')th,  which  he  might 
have  done  if  he  had  krpt  his  counting- 
house  open  till  eight  or  nine,  which  are  the 
customary  hours  of  closing  them  at  Liver- 
pool.    Verdict  for  the  plaintiff. 

"  Scott  V,  litTord,  1  Gampb.  240.  9 
Ea.«t,  347.  Smith  v.  Mullett,  2  Camp.  20S. 
Hilton  V.  Fairclough,  2  Campb.  633.     2 

■Du:i    ^«  TT".,:,!    in    ok  » 


PhiL  on  Evid.  19,  ,15 


«  Ante,  167.  Hawkins  v.  Rutt,  Peake's 
Rep.  186.  sed  qucere  if  the  latter  would 
not  be  sufficient. 

y  Muilman  v.  D'Eguino,  2  Hen.  K!a.  .565. 
To  debt  on  bond  conditioned  to  pay  cer- 
tain bills  drawn  on  India  at  sixtp  days 
sight,  in  case  they  should  be  returned  pro- 
tested. Defendant  pleaded,  that  he  had  not 
notice  so  soon  as  he  should  have  had,  it  ap- 
peared tlmt  notice  was  sent  by  the  first 
English  ships,  but  that  by  the  accidental 
conveyance  of  a  foreign  ship,  not  bound 
for  England,  and  by  which  the  bolder 
wrote  to  Cneland  upon  other  matters,  no- 
tice might  have  been  sent  sooner,  and 
would  have  arrived  sooner,  but  Eyre,  C.  J. 
told  the  jury,  that  notice  by  the  first  regu- 
lar ships  bound  for  England  was  sufficient, 
and  that  it  was  not  necessary  to  send  no- 
tice by  the  chance  conveyance  of  a  for- 
eign ship.  The  jury  found  for  the  plaintiff, 
and  the  court  was  satisfied  with  the-verdict, 
and  refused  a  new  trial.  See  also  Darbis- 
hhre  i».  Parl^er,  6  East,  7.  Bayl.  12^. 


222  OF  PROTEST  AND  NOTICE 

2Uly.  .Of  recently  decided,  that  where  it  is  necessary  or  more  convenient  for  the 
^^^^j' holder  to  send  notice  by  otlier  conveyance  than  the  post,  he  may  send 
oT    giviDg.^  special  messenger,  and  he  may  recover  the  reasonable  expenses  incur- 
noHce     of  red  by  that  mode  of  giving  notice.*  (288) 
iuHi'«ccept- 

ance.  •  Pedmon  o*  Crallan,  2  Smith's  Rep.  pressly  left  it  to  the  jury  to  say,  whether 

404.      Assumpsit  on  a  bill  of  ejcchange  the  sending  by  a  special  messenger  w«& 

for  30/.,  indorsed  by  the  defendant  to  the  done  wantonly  or  not;  and  it  appeared  that 

plaintiff.      The    plafntiff    demanded    the  the  letter  possibly  would  not  have  reached 

amount  of  the  bill  and  21.  12«.  9c/.  costs,  the  defendant  for  a  fortnight,  %9  he  lived 

The  defendant  tendered  31/.   11a.  9d.  the'  out  of  the  usual  course  of  the  post,  and 

expense  incurred  was  on  account  of  a  mes-  upon  this  the  jury  found  a  verdict  for  the 

senger  employed    in  giving    the    notice,  plaintiff  for  the  amount  of   the  bill,  9ni\ 

The  defendant  objected  tliat  the  holder  of  the    full   charge    for    tlie    expenses  ;  aod 

a  bill  was  not  entitled  to  give  notice  by  a  I^awrence,  J.    said,    "  In  some   parts  of 

special  messenger,  but  only  by  the  ordina-  Yorkshire,  where  the  manufacturers  ,livc 

ry  course  of  the  post     It  was  agreed,  that  at  a  distance  from  the  post  towns,  the 

if  a  special  messenger  should  be  allowed  letters  may  lie  for  a  Long  time  before  tiiey 

it  was  not  an  unreasonable  charge.     The  are  called  for,  and  it  may  be  necessaiy  to 

31/.  lis.  9^.  having  been  tendered,  and  send  notice  by  a  special  messenger,"  and 

that  fact  pleaded,  and  this  objection  being  Lord  £]lenborough,  C.  J.  observed,  '*  That 

made  to  the  legality  of  the  charge,  the  de-  it  was  rightly  left  to  the  jury  if  it  was  left 

fendant*s  counsel  contended  that  the  plain-  for  them  to  say  whether  the  special  mei- 

^  tiff  should  be  nonsuited,  but  the  learned  senger  was  necessary,  and  also  whetlier  die 

#  ^  Judge  over-ruled  the  objectioui  and  ex-  charge  was  reasonable."  Hule  Nisi  refuised. 


(288)  The  holder  is  bound  to  use  due  diligence  to  give  notice  of  the  non-acceptanrc. 
as  well  as  non-payment  of  a  bill  to  the  drawer  and  indorser,  whom  he  intends  to  charge. 
Twino  V.  Lague,  2  John.  Cas.  1.  Berry  v.  Robmsony  9  John.  Rep.  }21.  Butsey  v. 
Freemmij  10  Mass.  Hep.  84.  The  agent  of  the.  holder  is  not  bound  to  give  notice  ol' 
the  dishonour  of  a  bill  to  the  drawer  or  indorsere,  but  is  only  bound  to  give  notice  to  h^ 
principal,  and  to  transmit  to  him  the  requisite  protests,  in  order  that  the  holder  may  give 
notice  to  the  drawer  and  Indorsers  of  the  dishonour  of  the  bill.  Ttmno  v.  Lague.  Colt 
V,  JVbbley  5  Mass.  Rep.  167.  And  if  the  agent  undertakes  to  give  notice,  it  will  be 
good,  if  given  as  early  as  it  could  have  been  received  from  the  holder.  Tutmo  v. 
league.  • 

Where  ^e  parties  reside  hi  the  saiQe  town  or  city,  the  notice  of  non-acceptance  or 
non-payment  mtist  be  personal,  or  left  at  the  dwelling-house  or  place  of  business  of  the 
party  to  be  charged  by  the  notice.  Ireland  v.  Kipy  10  John.  Rep.  490.  S.  0.  11  John. 
Rep.  281.  And  where  the  parties  lived  in  J^Tew  York,  and  notice  of  non-payment  of  a 
i^ote  was  put  into  the  post-office  in  the  city,  directed  to  the  indorser,  who  resided  at 
Kip* 8  Bay,  (about  three  miles  and  a  half  from  the  post-office,  and  within  the  city,)  but 
the  letter  carrierv  did  not  carry  letters  to  that  distance,  it  was  held,  that  the  notice  was 
insufficient.  Ibid.  In  case  of  a  temporary  removal  of  the  indorser  from  the  place  where 
payment  is  to  be  made,  notice,  at  his  last  place  of  residence  there,  will  be  soflicient. 
Stewart  v.  Edefiy  2  Caines'  Rep.  121.  But  see  Blakeley  v.  Granty  6  Mass.  Rep-  896. 
If  the  agent  of  the  holder  call  at  the  indorser's  house,  and  finding  it  shut  up,  and  that  h^* 
had  gone  out  of  town,  put  a  letter  into  the  post-office  addressed  to  him,  informing  him  of 
the  non-payment  or  non-acceptance,  it  will  be  sufficient  notice.  Ogden  v.  C(wlei/i  2 
John.  Rep.  274.  A  bill  was  drawn  and  dated  at  jYew  York,  on  persons  residing  there. 
who  accepted  it;  but  the  drawers  in  fact  resided  at  Petersburgh  in  Vtrgini<i.  The  bill 
being  protested  for  non-payment,  on  the  same  day  or  the  next  day,  two  Tetters  were  put 
into  the  post-office,  giving  notice  to  the  drawers,  one  directed  to  J)rew  Yorky  sad  the 
other  to  JVotfoUCy  the  supposed  place  of  their  residence.  It  was  held,  that  as  it  did  sot 
appear  that  the  lu>lder  knew  where  tlie  drawers  lived,  he  had  used  due  diligence  and  the 
notice  was  good.    Chapman  v.  Lipseombey  I  John.  Rep.  294. 

A  ciUzen  of  the  United  States  drew  a  bill  in  the  East  Indies,  payable  in  London, 
which  was  transmitted  by  the  holder  to  his  agent  in  Londony  and  being  there  dishonour- 
ed, was  returned  to  the  holder  in  the  East  hidies,  with  the  protest;  it  was  held,  that  no- 
tice of  the  dishonour  of  the  bill  sent  to  the  United  Sutes,  to  the  drawer  by  the  holder 
after  the  receiving  the  protests  in  the  East  huiiesy  was  good,  and  that  the  holder  was 
not  bound  to  have  sent  notice  through  his  agent  direct  from  London  to  the  United  States 
although  he  knew  the  domicil  of  the  drawer  in  the  United  States.  CoU  v.  J^''obl€,  r> 
Mass.  Rep  167.  ^  . 

If  due  diligence  be  used  to  give  notice  to  the  party  to  be  charged,  and  be  caaaot  he 
ft>uiid,  due  is  equivalent  to  due'  notice,  Owden  v.  Cowley,  2  John.  Rcp»  374.    SUoftku 


- '  Oi^  NON-ACCEPTANCE  O]^  A  BILL.  22^ 

There  does  not  appear  to  be  any  express  decision  with  respect  to  the  J^^J^® 
time  when  a  foreign  bill  must  u«  protested  for  non-acceptance,  but    ""^p^^^ 

'  •  must       be 

'  "  made    and 

V  Grant,  6  Mass.  Rep.  386.     But  a  written  notice  in  such  case,  left  at  a  former  dwell-  ^^^  ^^' 
iji}: -house  of  the' party,  in  which  neither  he  nor  his  family  then  resided,  is  no  proof  to 
fcup])ort  an  allegation  of  notice  in  fact  even  though  it  should  elsewhere  be  received  by 
the  ivife  of  ^e  party,  unless  she  was  constituted  lus  agent   Blakeley  r.  Grant.    But  see 
Stttcart  V.  Edmy  2  Caines'  Rep.  121. 

The  putting  of  a  letter  into  the  post-office,  giving  notice  of  the  dishonour  of  a  note  or 
bill,  is  sufficient  notice,  although  no  proof  is  given  of  its  having  been  actually  received. 
Munn  -7.  Baldwin,  6  Mass.  Rep.  316.  Miller  v.  Hatkley,  5  John.  Rep.  876.  And  it 
i«  a  general  rule,  that  if  the  party  to  be  affected  by  a  notice  reside  in  a  different  city  or  ^ 
place  from  the  bolder,  the  notice  may  be  sent  through  the  post-office  to  the  post-office  ^ 
nearest  to  the  party  entitled  to  such  notice.  Ireland  v.  Kip,  11  John.  Rep.  231.  See 
aijK)  Freeman  v.  Boynton,  7  Mass.  Rep.  483. 

And  if  an  indorser  receives  notice  of  the  dishonour  of  a  bill  or  note,  he  must  immedi- 
-»ttly  give  notice  to  all  the  prior  parties  whom  he  intends  to  charge.  Morgan  v.  Wood' 
tt^orth,  3  John.  Ca».  89. 

But  if  business  be  suspended  in  a  city  during  two  months,  by  a  contagious  disorder,  it 
^^ni  excuse  tlie  want  of  notice  during  that  period.     Timno  v.  Lague,  2  John.  Cas.  1. 

The  holder  of  a  bill  must  use  reasonable  diligence  to  ascertain  the  residence  of  the 
drawer  for  the  purpose  of  giving  him  notice  of  its  dishonour.  It  is  not  sufficient  to  look 
lor  the  drawer  at  the  place  where  the  biU  is  dated,  if  his  residence  be  elsewhere.  Fish^ 
^z*  T.  £t>aiw,  5  Binney's  Rep.  541.  Freeman  v.  Boynton.  But  notice  leftwitli  the 
taaJly  of  a  sea-faring  man  during  his  absence,  is  sufficient.  Fisher  v.  Evans.  Blake- 
ley V.  Grant,  6  Mass.  Rep.  886.     Freeman  v^  Boynton. 

la  genera],  if  at  the  time  when  a  note  or  bill  falls  due,  the  indorser  or  drawer  is  ab- 
^nt  ttom  the  state,  and  has  left  no  known  agent  to  receive  notice,  there  is  no  neceaai^  ^ 

t')  prove  a  notice  in  order  to  charge  him  upon  non-acceptance  or  Aon-pajrment  by  the  ma- 
imer or  drawee.  Blakeley  v.  Grant,  6  Maas.  •  kep.  388.  And  when  at  the  maturity  of  a 
i^ote^  the  maker  was  out  of  the  state,  and  the  holder  left  a  written  demand  of  payment  at 
hi«  dwelling-house,  not  knowing  of  his  absence*  and  on  the  same  day  gave  notice  to  the 
indoreers,  it  wais  held  sufficient  to  bind  the  latter.  Sanger  v.  Stimpson,  8  Mass.  Rep. 
^0.  And  if  the  maker  has  absconded  before  a  note  becomes  due,  and  this  fact  is  known 
^  the  indiMver,  it  has  been  held  that  no  demand  of  payment  on  him  is  necessary  to  charge 
the  iodorser.    Putnam  v.  Sullivan,  4  Iklass.  Rep.  45. 

Where  the  holder  and  indorser  of  a  foreign  bill  of  exchange  both  reside  in  the  same 
^^y,  proof  of  notice  to  the  indorser  withm  three  days  after  advice  of  the  dishonour  of 
^  bill  is  insufficient.  Bryden  v.  Bryden,  11  John.  Rep.  187.  So  the  neglect  to  notify- 
to  an  indorser  of  the  default  of  payment  of  a  note  by  the  maker,  for  eight  days  after  its  dis- 
hoooor,  the  parties  living  at  the  time  within  four  miles  of  each  other,  is  such  laches  as 
dL«churges  the  indorser.    Hussey  v.  Freeman,  10  Mass.  84. 

Where  the  indorser  lives  in  the  same  town  with  the  maker  notice  ought  to  be  given 
to  him  upon  the  same  day  on  which  the  demand  is  made  upcm  the  maker.  Wbod^idge 
V.  Brigkam,  12  Mass.  Rep.  408.  Where  the  maker  of  a  note  appointed  a  place  to  no- 
tify to  him  the  note's  falling  due,  a  notice  and  demand  at  such  place  is  sufficient  to  charge 
^  indorser.     State  Btmk  v.  Hurd,  12  Mass.  Rep.  172. 

A  demand  of  payment  should  be  made  on  the  last  day  of  grace,  and  notice  of  the  de- 
lault  of  the  maker  be  put  into  the  post-office  early  enough  to  be  sent  by  the  mail  of  the 
^ucceding  day,  where  the  indorser  resides  in  a  different  place.  Lenom  et  al.  v.  Moberts,  2 
Wbeaton,  877. 

Notice  to  the  indorser  is  in  time  if  put  into  the  post-office  on  the  next  day,  and  if  there 
^  two  mails  a  day  it  is  not  necessary  that  it  should  be  put  in  in  time  for  the  first  mail. 
mHwell  V.  Johnson,  17  Mass.  449. 

The  holder  of  an  inland  bill  or  note  is  not  obliged  to  send  notice  of  non-payment  until 
the  next  day  after  its  dishonour.    Hartford  Btmk  v.  Stedman,  8  Conn.  Rep.  489. 

Where  the  parties  to  a  note  or  bill  reside  in  different  towns  notice  may  be  sent  by  mail. 
Bariford  Bwik  v.  Stedman,  8  Conn.  Rep.  489. 

When  the  third  day  of  grace  falls  on  Saturday  the  notice  of  non-payment  need  not  be 
^ven  until  the  next  Monday,     Williams  v.  Matthews,  8  Conn.  252. 

Where  the  indorser  lives  in  another  town  notice  put  into  the  post-office  is  sufficient, 
although  never  received.  Shed  v.  Bret,  1  Pick.  401.  And  if  the  indorser  does  not  live 
^n  a  post  town,  sending  the  notice  to  the  nearest  post  town  is  perhaps  sufficient  Ibid. 
Bimardy.  Levering,  6  Wheat  102. 

Where  notice  to  the  indorser  of  a  promissory  note  of  which  a  bank  is  holder » is  given 
aecordittg  to  the  usage  of  die  bank,  it  is  sufficient  to  charge  the  indorser.  Bank  of  Urn- 
*^d  States  V.  J>nnv>ood,  C.  C.  U.  S.  1  Harr.  &  Johns.  428. 


L 


223 


OF  PROTEST  AND  NOTICE 


?^^y-  ^frdm  analogy  to  the  time  .when  a  protest  must  be  made  for  non-«tv* 
p^^^      raent,  it  should  seem  that  in  this  country,  it,  or  at  least  the  noting, 
iDuAt      be  i'hould  be  made  within  the  usual  hours  of  business,*  on  the  day  when 
fitade    aad  the  acceptance  is  refttsed,"  and  that  fhe  neglect  to  make  it  at  tne  time 
notice  giv-  jirill  only  be  excused  by  inevitable  accident^  such  as  sudden  illness  of 
the  holder,  robbery,  or  other  circumstances* «     It  has  been  coDsidered^ 
that  it  is  sufficient  to  note  a  foreign  bill  for  non-acceptance  oq  the  dar 
of  refusal,  and  that  the  protest  may  be  drawn  any  day  after  by  the  no- 
tary, and  be  dated  of  the  day  the  noting  wns  made  ;  but  as  this  point 
is  not  settled,  it  is  advisable  to  complete  the  protest  for  non-acceptance 
on  the  day  it  is  made.'^(l)     We  have  seen,  that  when  the  drawee,  after 
[]    234  ]  ^he  bill's  remaining  in  his  hands  twentv-four  hours  for  acceptance, 
requests  further  time  to  consider  of  it,  the  holder  should  give  imme- 


*  Mar.  112. 

b  Leftley  o.  Mills,  4  T.  R.  175. 

«  Poth.  pi.  144. 

^  Goostrey  v.  Mead,  Bui.  Ni.  Pri.  271. 
Chaten  v.  Bell,  4  Esp.  Rep.  48.  Rogers 
».  Stephens,  2  T.  R.  714.  Orr  o.  Magen- 
nis,  7  East,  861.  Robins  v.  Gibson,  1  M. 
&  S.  288.  Bayl.  122,  3.  Selw.  4th  edit 
845,6. 

Cbatere  v.  Bell,  4  Esp.  Rep.  48.  In  an 
action  by  an  indorsee  against  an  indorser 
of  a  foreign  bill,  it  appeared  that  the  bill 
became  due  on  the  24th  of  April,  when 
payment  was  demanded  and  refused,  and 
the  bill  noted  for  non-payments  Regular 
notice  of  the  dishonour  was  given  to  the  de- 
fendant, but  he  refused  payment,  because 
there  was  no  protest  On  the  14th  of  May 
the  protest  was  formally  drawn  up,  and 
this  action  was  afterwards  brought    Lord 


Kenyon  said,  he  was  of  opinion,  that  if  t::-. 
bill  was  regularly  presented,  and  noted  :•• 
the  time,  the  protest  might  be  made  at  an> 
future  period.  A  verdict  was  found  f(« 
the  plaintiff,  but  the  point  was  resened ; 
and  on  the  case  coming  on  to  be  tried  a^:.T 
on  a  venire  facias  de  novo  before  Lord  £'■ 
lenborough,  his  Lordshsp  expressed  hi 
concurrence  with  the  opinion  of  Lord  Kea- 
yon.  But  in  Selw.  Ni.  Pri.  4th  edit  345. 
6.,  it  is  stated,  that  a  case  was  reserved  i:. 
Chaters  r.  Bell,  for  the  opinion  of  the  coun 
and  that  the  court  after  argument,  cor- 
ce^ving  the  question  to  be  of  great  bi- 
portance,  directed  it  to  be  turned  into  a 
special  verdict;  but  that  the  sum  in  dispute 
being  small,  and  the  parties  unwilling  lo 
incur  the  expense  of  a  epecial  verdict,  li^- 
recommendation  of  the  court  was  not  at- 
tended to,  and  the  case  was  not  mentio&«  i 
again.    See  also  Bayl.  122. 


Notice  of  dishonour  sent  by  mail  ia  sufficient  and  proper  between  places  where  po^t- 
offices  are  established,  but  where  the  indorser  lives  in  the  country  and  not  on  a  pott  ro^-. 
n  special  mesaenger  ought  to  be  employed  or  other  means  used  to  convey  thenourc^  w/'> 
the  same  certamty  and  despatch.  Bank  of  Logan  v.  Butler,  3  Litt  49a  Notice  H?r.: 
by  a  notary  public  and  by  mail  to  the  indorser  is  sufficient  Crisson  v.  Willianu,  I 
MarriL  456. 

Notice  of  the  non-acceptance  of  a  foreign  bill  must  be  given  to  the  indorser  in  due  ao^ 
convenient  time  of  which  the  court  are  to  judge.  Phulips  v.  M*Curd^,  I  Han  a 
Johns.  187. 

The  law  does  not  require  of  the  holder  of  a  note  or  bill  that  he  shall  give  the  ^'^ 
possible  notice  of  its  dishonour.  It  is  sufficient  if  he  uses  an  ordinary  and  reasonable  du* 
igence.    Bank  of  Utiea  v.  Smith,  18  Johns.  230. 

Where  the  makers  of  a  negotiable  note  resided  in  JSTew  York  the  holders  at  JS/tfo^^^^. 
iovon,  and  the  indorser  in  the  neighbourhood  of  Rakway,  and  the  notary  who  protested  tJ> 
note  in  ^mo  York  transmitted  notice  of  protest  by  the  next  mail  to  the  holder  at  Eii*^^*^ 
town  who  sent  the  notice  by  the  next  mail  to  the  indorser,  it  Was  held  that  the  notice  ta 
the  indofser  was  in  time.     State  Bank  v.  Ayrea,  2  Hals.  130. 

A  promiasonr  note  was  made  negotiable  and  payable  at  the  Newbem  branch  of 
Sute  Bank  of  North  Carolina,  and  fell  due  on  the  11th  December,  the  indoner  lired 
Newbem  near  to  the  bank.    Notice  of  non-payment  was  not  given  to  him  until  the  Hi 
of  December.    Held  that  he  was  dischaiged  by  this  laches.    State  Bank  v.  SiKit^^ 
Mnnf  .  70. 

Notice  of  protest  must  go  by  the  first  mail  titer  the  protest    J)odge  v.  Bank  cf  ^ 
tuekey,  2  Marsh.  016. 

(1)  After  a  refusal  by  the  maker  of  a  immiiawny  note  to  pay,  on  demand,  i^^  ? 
the  day  when  the  note  fell  due,  the  note  ia  dishonoured  and  notice  may  be  imDCWi^l 
given  to  the  indorser.     Shed  v.  Bret^  1  Pick.  401. 
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diate  notice  to  the  drawer  and  indoraers  of  such  request,  and  of  the  ^7-  '^^ 
time  granted..  *^^ 

must       be 
Where  a  foreign  bill  has  been  refused  acceptance,  and  the  party  to  made    md 
whom  notice  is  to  be  given  is  resident  abroad,  it  seems  that  notice  of  notice  giT« 
the  protest  should  be  communicated  to  him,  and  it  is  advisable  to  send  ^^' 
a  copy  of  such  protest ;  but  where  such  party  is  resident  in  England,  it 
suffices  to  give  notice  to  him  of  the  dishonour,  without  informing  him 
of  the  protest,  because  h^  may  inquire  into  the  fact. '    But  in  ail  cases 
notice  of  the  non-aoceptance  must  be  sent  or  given  to  the  parties  to 
^rhom  the  holder  means  to  resort  within  a  reasonable  time  after  the  dis* 
honour  of  the  bill  ps  and  the  holder  must  not  delay  giving  notice  till 
the  bill  is  protested  also  for  non-payment^    It  has  been  much  dis- 
puted, whether  it  is  the  province  ot  the  court  or  of  the  jury,  to  decide 
what  is  a  reasonable  time  for  this  purpose  ;^  it  should  seem  Uiat  the 
better  opinion  is,  that  what  is  a  reasonable  time  for  giving  notice  is  a 
question  partly  of  fact  and  partly  of  law  ;  the  jury  are  to  find  the  facts, 
such  as  the  distance  at  which  the  persons  live  from  each  other,  the 
course  of  the  post,   &c.  bat  when  those  facts  are  established,  the  rea- 
sonableness of  the  time  becomes  a  question  of  law,  and  consequently  r  223   1 
to  be  determined  by  the  court,  and  not  by  the  jury.^'CSOO) 


*  Ingram  o.  Faster,  2  Smith's  Rep.  243. 
Ante,  164,  6. 

'Robing  p.  Gibeon,  1  M,  &  &  288.-3 
Canipb.  834.  8.  C.  Cromwell  v.  Hynson, 
2  Ejp.  Rep.  611.  .  Goofttrcy  ».  Mead,  Bui. 
Ni.  Pri.  271,  2.  Gilb.  Evid.  79.— Pothier 
Traite  du  Contrat  de  Change,  part  1  ch.  5. 
^  150.    Manning's  Index,  66. 

Robing  V,  Gibson,  1  M.  &  S.  288 — 3 
f'ampb.  334.  S.  C.  This  was  an  action  by 
t'ne  plaintiff  as  indorsee  against  the  defen- 
•iani  as  drawer  of  a  foreign  bill  of  ex- 
<^Hange.  It  appeared  at  the  trial  that  the 
vlt^feadant  drew  the  bill  at  Buenos  Ayres, 
\y\  previously  to  the  time  of  its  becoming 
'■  'f,  retarned  to  this  country.    When  the 

-'  became  due  it  was  dishonoured  and 

%  protested,  and  notice 'of  the  dishon- 

'Jf,  but  not  of  the  bill's  having  been  pro- 

■  "Tiled,  was  left  at  the  defendant's  house. 

^^rd  Elleoborough  held  the  notice  sulli- 

'  ^^at,  and  the  plaintiff  had  a  verdict ;  and 

'fl  a  motion  for  a  new  trial,  his>  Lordship 

^^^,  il  did  not  appear  that  the   defendant 

ff^^quested  to  have  the  protest,  and  it  would 

' « iiasurding  too  much  to  leave  it  without 

•ome  request     He  had  due  notice  of  the 

:=ct  of  the  dishonour  of  the  bill;  an4  as  the 

t^cumstancee  of  parties  alter,  the  ruje  re- 

^' acting  notice  also  changes  according  to 

"le  convenience  of  the  case     If  the  party 

js  abroad,  he  cannot  know  of  the  fact  of  ^ 

•^  bill's  having  been  protested,  except  by 

living  notice  of  the  protest  itself :  but  if , 

f»e  be  at  home,  it  is  easy  for  him,  by  ma- 

^i'lg  inquiry,  to  ascertain  that  fact.     Rule 

'^fustd. 


sDarbishire  v.  Parker,  6  East,  3.  14. 
16.  Haynes  v.  Bbrka,  3  Bos.  k  Pul.  601, 
602. 

»» Goostrey  ©.  Mead,  Bui.  Ni.  Pri.  271. 
Roscoe  9.  Hardy,  12  East,  434. 

*Tindal  o.  Brown,  1  T.  R.  168.  See  the 
eases,  Bayl.  123,  n.  3. 

k  Per  Ld.  Mansfield,  C.  J.  aadBuUer,  J. 
in  Tindal  v.  Brown,  1  T.  B.  168.    Dar- 

bishire  p.  Parker,  6  East,  3.  9.  U).  12 

Haynes  v,  Birks,  8  Bos.  &  Pul.  699. — 
Bayl.  123.  Browning  v.  Kinnear,  1  Gow^ 
N.  P.  Rep.  81.  aec.  Russell,  v.  Langstaffe, 
Dougl.  514.  contra. 

Bateman  v.  Joseph,  12  East,  433. — 
2  Campb.  461.  In  this  case  it  was  held, 
that  the  want  of  due  notice  of  the  dis- 
honour of  a  bill  is  answered  by  showing 
the  holder's  ignorance  of  the  place  of  re- 
sidence of  the  prior  indorser  whom  he 
sues,  and  whether  he  used  due  diligence 
to  find  out  the  place  of  residence  is  a 
question  of  fact  to  be  left  to  the  jury. 
The  court  all  agreed,  that  this  was  a 
question  proper  to  be  left  to  the  jury, 
and  they  had  decided  it  Whether  due 
notice  has  been  given  of  the  dishonour  of 
a  bill,  all  the  circumstances  necessary 
for  the  giving  of  such  notice  being  known, 
is  a  question  of  law  ;  but  whether  the 
holder  have  used  due  diligence  to  dis- 
cover the  place .  of  residence  of  the  per- 
son to  whom  the  notice  is  to  be  given,  is 
a  question  of  fact  for  the  jury.  See  also 
Per  Grose,  J.  in  Scott  v.  Lifford,  9  East, 
347.  Sturges  v.  Derrick,  1  Wightw. 
76. 


(290)  In  aome  early  caacs  in  the  United  Sutes,  it  Menu  to  have  been  held  that  what 
^aa  reaaonable  notice,  waa  a  mere  question  of  fact  to  be  left  to  the  jury.  BoberUon  ▼. 
•'«/M  0aU.  Rep.  252.     Steitunetzv.  Cwnie,  \  Dall.  Rep.  270,    Bcmk  of  JWrrfh 
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Sdiy.  The  It  was  once  thoiiffht,  that  it  would  be  sufficient  to  charge  the  drawei", 
^ne  when  if  notice  of  the  dishonour  of  a  bill  were  given  to  him  even  at  the  end 
musr*  be®/  ^^®  months,  provided  he  had  not  in  the  interim  sustained  any  par- 
made  and  ticular  damage  by  the  delay  ;^  but  it  is  now  settled,  that  in  the  case  of 
notice  g^v-a  foreign  bill,  notice  should  be  given  on  the  day  of  the  refusal  to  ac- 
«"•  cept,  if  any  post  or  ordinary  conveyance  sets  out  that  day  ;"•  and  if  not, 

by  the  next  earliest  ordinary  conveyance. " 

With  respect  to  inland  bills  not  protested  for  non-acceptance,  notice 
of  the  refusal  to  accept  should  in  all  cases  be  given  within  a  reasonable 
iiroe ;  it  should  be  given  at  least  on  the  following  day.«(2)  With  refer- 
ence to  the  rule  which  prevails  in  giving  nonce  of  non-payment,  it 
seem$,  that  each  party  is  entitled  to  a  day,  to  notify  the  dishonour  to 
his  immediate  indorser«  but  that  if  the  notice  is  to  be  given  by  the 
post,  it  must  be  sent  off  by  the  next  convenient  (not  the  next  possible) 
post,  where  the  parties  do  not  reside  in  the  same  place,  and  wnen  they 
do,^  then  by  the  post,  so  as  to  be  received  on  the  day  after  that  on 
which  the  party  giving  notice  was  first  informed  of  the  dishonour  of 
the  bill,  p  When  an  inland  bill  is  protested  for  non-acceptance,  if  the 
protest  or  notice  thereof  be  not  sent  within  fourteen  days  after  it  is 
made,  the  drawer  or  indorser  will  not  be  liable  to  damages,  &c.  under 
the  3  &  4  Anne,  c.  9.  s.  5a 

toAom^  nt  ^^®  ^^^  already  seen,  that  the  notoriety  of  the  insolvency  of  the 
tice  must^^^^^  ^^  ^^  ^^  ^^^  ^^  bankruptcy,  constitutes  no  excuse  for  the 
be  given,  neglect  of  the  holder  to  give  notice  of  non-acceptance  and  non-pajment 
1^  226  3  to  the  drawer  and  indorsers  ;'  and  it  appears  to  have  been  considered 
that  such  notice  must  come  from  the  nolder,"  and  that  it  will  not 


1  BuUer  o.  Plaj,  1  Mod.  27.  Sarafield 
V.  Witherlej,  Comb.  152.  Mogadara  v. 
Holt,  I  Show.  818.    12  Mod.  15.  S.  C. 

"•  Leftly  V.  Millis,  4  T.  R.  174.  Anon. 
Lord  Rajm.  743.  Coleman  v,  Sayer, 
a  Stra.  829.     Mar.  97. 

"Muilman  v.  D'Eguino,  2  Hen.  Bla. 
565.    Williams  o.  Smith,  2  B.  &  A.  496. 

^  Leftley  v.  Milla  4  T.  R.  170.  See 
poflt,  as  to  notice  of  non-payment,  and 

Haynes  e.  Birks,  8  Bos.   &  Pul.   601 

Darbishire  v.  Parker,  6  East,  8.  and  post, 
as  to  presentment  of  checks  for  pay- 
ment. 

P  Darbishire  v.  Parker,  6  East,  3. — 
Smith  V.  Mullet,  2  Campb.  208. 


^  See  this  section,  post.  Appendix. 

V  Ante,  210.  Esdaile  «.  Sowerby. 
11  East,  117. 

•  Bayl.  116,  7.  Tindal  v.  Brown,  1  T. 
R.  170.  Ex  parte  Barclay,  7  Vea.  507,  ?. 
Staples  V.  Okines,  1  Esp.  Rep.  333.— 
Ante,  205.     Kyd,  125. 

Tindal  r.  Brown,  1  T.  R.  167.  ^9(i. 
Per  Ashurst,  J.  Notice  means  some- 
thing more  than  knowledge,  because  it 
is  competent  to  the  holder  to  give  credit 
to  the  maker.  It  is  not  enough  to  ssy 
that  the  maker  of  a  note  does  not  intend 
to  pay,  but  that  the  holder  does  not  in- 
tend to  give  credit  to  such  maker ;  l>iO 
party  ought  to  know  whether  the  holder 


America  v.  M*  Knight,  2  Dall.  Rep.  158.  Scott  jr.  Alexcauler,  1  Wash.  Rep.  335 
Reedy  v.  Seixas^  2  John.  Cas.  337.  But  it  may  be  collected  from  the  more  recent  case-*, 
that  when  the  facts  are  ascertained,  then  whether  tlie  notice  be  reasonable  or  not,  »^ 
purely  a  question  of  law.  Taylor  v.  Hryden,  8  John.  Rep.  173.  Bryd^n  v.  Brytfaiy 
11  John.  Rep.  231.  Ireland  v.  ITip,  11  John.  Rep  231.  Hvssey  v.  Frennan,  10  Ma.«!?. 
Rep.  84.     See  Ferris  v.  ^axton,  1  Southard's  Rep.  I. 

What  conmtitutes  reaM)nable  diligence  in  giving  notice  of  protest,  is  matter  of  law.  i'» 
be  decided  by  the  court ;  but  the  speed  used,  and  whether  the  nearest  roads  are  tra- 
velled, &c.  are  facte  for  the  jury.  Dod^e  v.  Bank  of  Kentficky,  2  Marsh.  616.  AV^^i 
V.  Bank  ofKentuckyy  3  Marsh.'264.     The  utmost  possible  de«?patrh  is  not  necessary,  i''. 

The  reasonableness  of  notice  to  an  indorser  qf  the  non-payment  of  a  promissoFV  notf, 
is  a  question  of  fact,  to  be  submitted  to  the  jury,  no  general  rule  can  be  laid  down  by  the 
court  on  the  subject.     Gurly  v.  The  Gettysburg  Bank,  7  Serg.  &  Rawlc,  324. 

(2)  Notice  of  the  protest  of  a  note,  negotiated  in  bank«  is  goo'S  if  eiven  on  the  d«y 
after  the  pxotest,  although  the  parties  may  reside  in  the  same  toWn  wnere  the  bank  <% 
Frontward  Bank  v.  Mnrklejh  3  Marf«h.  50.5. 
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suffice  if  it  comB  bom  any  other  paitjt  because  merely  that  the  parties  4^«  -By 
may  immediately  call  on  those  who  are  liable  to  Uiem  for  an  indemnity,  ^^"JJ|^ 
but  it  must  import  that  the  holder  intends  to  stand  on  bis  legal  rights  i^^^^^ 
and  to  resort  to  them  for  pay ment  ^^  and  therefore,  where  the  drawer' 
having  notice  before  the  bill  was  due  that  the  acceptor  had  failed,  gave 
aoother  person  money  to  pay  the  bill|  and  the  hokier  neglected  to  give 
notice  of  the  dishonour,  in  was  holden  that  the  drawer  was  discharged." 
And  in  a  subsequent  case,  it  was  held,  that  notice  of  the  dishonour 
of  a  bill  of  exchange  must  be  given  to  the  drawer  and  indorsers  by 
the  holder  himself,  or  some  person  authorized  by  him,  or  at  least  not 
by  a  mere  stranger.  "^    And  where  a  few  days  before  a  bill  became  due^ 
the  acceptor  informed  the  drawer  he  would  be  unable  to  pay,  andL    ^^  J 
tv)ld  such  drawer  that  he  must  take  it  up  and  gave  him  part  of  the 
amount  to  assist  him  in  so  doing,  and  the  latter  promised  to  take  up 
the  bill  accordingly ;  it  was  held,  that  in  an  action  by  ihe  indorsee 
against  the  drawer,  the  latter  might  nevertheless  set  up  as  a  defence 
that  the  bill  was  not  duly  presented  for  payment,  and  that  he  had  not 
regular  notice  of  tbe  dishonour,  but  that  the  sum  paid  him  by  the 
acceptor  was  money  had  and  received  to  the  plaintiff's  use*^  (1) 

However,  according  to  the  more  recent  decisions,  it  is  not  absolutely 
necessary  that  the  notice  should  come  from  the  person  who  holds  the 
bill  when  it  has  been  dishonoured,  and  it.suffices  if  it  be  given  after 


ifltends  to  give  credit  to  tbe  maker,  or  to 
reflort  to  him.  Per  Buller,  J.  Tbe  notice 
ought  to  purport  tbat  tbe  holder  looks  to 
the  party  for  payment,  and  a  notice  from 
another  person  cannot  be  sufficient,  it  must 
come  from  the  bolder. 

£x  parte  Barclay,  7  Ves.  BS?.  Barclay 
was  iiidorsee  and  hokier  of  two  bills 
drawn  by  Kemp  upon  Dearlow,  and  in- 
dorsed by  Clay  to  Barclay.  These  bills 
^ere  dishonoured,  of  which  Clay  save 
notice  to  Kemp,  and  on  petition  by  Bar- 
clay to  be  allowed  to  prove  these  bills, 
under  a  commissioa  of  bankrupt  issued 
against  Kemp  ;  one  question  was,  whether 
*hi«»  notice  from  Clay  and  not  from  Bar- 
o!ay  the  holder,  was  sufficient  And 
Lord  £]don,  after  referring  to  Tindal 
'.  Brown,  held,  that  the  notice  ought  to 
>iave  come  from  the  holder,  and  dismissed 
the  petition.  And  he  said,  "  The  settled 
doctrine  is  according  to  the  language  of 
Mr.  Justice  Buller,  m  Tindal  t;.  Brown, 
and  there  is  ^reat  reason  in  it,  for  the 
"round  of  discharging  the  drawee  is, 
that  the  holder  gives  credit  to  some  per- 
'-'^RS  liable  as  between  him  and  tbe 
•rawee.  Notice  from  any  other  person 
tiiat  the  biU  is  not  paid,  is  not  notice 
*ha.t  the  holder  does  not  give  credit  to  a 
third  person.  The  doctrine  has  been 
3rted  upon  very  often  since."  In  Selw. 
Ni.  Pri.  4th  ed.  320,  note  25,  it  is  ob- 
served, that  in  this  case  the  attention  of 


tbe  court  was  not  directed  to  liord  Ken- 
yon^s  opinion  iu  Shaw  v.  Croft,  post, 
227. 

'  Id.  ibid. 

»  Nicholson  v.  Gouthit,  2  Hen.  Bla.  612. 
ante,  211.  Whitfield  o.  Savage,  2  Bos.  fc 
PuL  277.  and  see  Esdaile  o.  Sowerby, 
11  East,  114.  117. 

'  Stewart  o.  Kennett,  2  Campb.  177. 
l^e  notice  of  non-payment  had  been  given 
by  Cutler,  who  had  been  employed  bjf  the 
original  parties  to  the  bill  to  set  it  dis- 
counted, but  it  did  not  appear  l£at  he  had 
any  authority  or  direction  from  any  party 
to  the  bill  to  give  notice  of  the  dishonour. 
Per  Lord  Blllenborough,  If  you  could  make 
Cutler  the  agent  of  tM  holder  of  the  bill, 
the  notice  would  be  sufficient,  but  in  re- 
ality he  was  a  mere  stranger.  The  bill 
when  dishonoured  lay  at  the  bankers  of 
Abbott,  with  whom  Cutler  had  no  sort  of 
connexion.  But  the  notice  must  come 
from  the  person  who  can  give  the  drawer 
or  indorser  his  immediate  remedy  upon 
the  bill,  otherwise  it  is  merely  a  mo- 
toric al  fact  In  this  case  Cutler  was  not 
possessed  of  the  bUl,  and  had  no  con- 
trol over  it.  The  defendant,  therefore, 
is  not  proved  to  have  had  any  legal 
notice  of  the  dishonour  of  the  bill,  and 
is  discharged  from  the  liability  he  con- 
tracted by  indorsing  it.  Plaintiff  non- 
suited. 

y  Baker  v.  Birch,  3  Campb.  107. 


(I)  If  there  has  been  such  a  demand  on  the  maker  as  the  latter  is  bound  by,  so  that 
'.p  had  no  right  to  refuse  payment,  the  indorser  cannot  object  that  the  legal  forms  of  a 
'7.»tnand  were  not  complied  with.     IVhitwell  v.  Johnson,  17  Mass.  B^p.  449. 
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4thl3r,  By  the  bill  was  dishonoured  by  any  person  who  is  a  party  to  the  bill,  an^ 

J?*^^°^  who  would,  on  the  same  being  returned  to  him,  have  a  right  of  action 

be  eiven.    thereon,  and  such  notice  will  in  general  enure  to  the  benefit  of  all  the 

antecedent  parties,  and  render  a  further  notice  from  any  of  those  parties 

unnecessary,  because  it  makes  nodifierence  who  gives  the  information, 

since  the  object  of  the  notice  is,  that  the  parties  may  have  recourse 

to  the  acceptor  :*  and  therefore  it  has  been  held,  that  if  the  drawer  or 

[  228  ]  indorser  of  a  bill  of  exchange  receive  due  notice  of  its  dishonour  from 

any  person  who  is  a  party  to  it,  he  is  directiy  liable  upon  it  to  a  sub* 

sequent  indorser,  from  whom  he  had  no  notice  of  the  dishonour.* 

And  it  has  been  i*ecently  decided  in  an  action  by  the  indorsee  against 

the  drawer,  that  it  is  sufficient  if  the  drawer  had  notice  of  the  dis- 

lionour  from  the  acceptor.*    It  is,  however,  advisable  for  each  party, 

immediately  upon  receipt  of  notice,  to  give  a  fresh  notice  to  such  of 

those  parties  who  are  liable  over  to  him,  and  against  whom  he  must 


«  Bayl.  141.     Kyd,  126.     S«lw.  N.  P. 

4th  edit.  820,  n.  25.     Shaw  v.  Croft 

Jameson  v.  Swinton,  2  Campb.  373.    Wil- 
son o.  8wabey,  1  Stark.  34. 

Shaw  ».  Croft,  cor.  Lord  Kenjon,  Sit- 
tings after  Trin.  Teflti,  1798,  MS.  and  see 
Selw.  N.  P.  4th  ed.  820,  n.  25.  Assump- 
sit by  the  bolder  of  a  bill  against  the 
drawer.  Defence  no  regular  notice  of 
dishonour,  but  it  being  proved  that  a 
message  had  been  left  at  the  drawer's 
house  by  the  acceptor,  stating  that  the  bill 
had  been  dishonoured,  LordKenyon,  said, 
that  it  made  no  difference  who  apprized 
the  drawer,  since  the  object  of  the  notice 
was,  that  the  drawer  might  have  recourse 
to  the  acceptor. 

Jameson  &  others  v.  Swinton,  2  Campb. 
373.  Action  by  the  second  indorsee  of 
a'  bill  of  exchange,  drawn  by  the  defen- 
dant payable  to  his  own  order,  and  in- 
dorsed by  him  to  G.  Elsom.  The  bill  be^ 
came  due  on  Saturday,  the  8th  of  July, 
when  it  was  in  the  hands  of  the  plaintiff's 
bankers.  On  Monday  the  lOth,  they  re- 
turned it  dishonoured  to  the  plaintiffs,  who 
in  the  evening  of  that  day,  gave  notice 
of  the  dishonour  to  Elsom  their  indorser. 
Elsom,  between  eight  and  nine  o'clock  in 
the  evening  of  the  following  day,  gave 
a  like  notice  to  the  defendant  The 
plaintiffs  and  Elsom  resided  in  London, 
the  defendant  at  Islington.  The  question 
was,  whether  fbere  was  sufficient  evi- 
dence of  the  dishonour  of  the  bill  to 
maintain  the  present  action?  Best,  Ser- 
jeant, for  the  defendant,  insist0d,  that 
the  plaintiffs  were  bound  to  give  notice 
themselves  to  the  drawer,  and  all  the  in- 
dorsers,  agunst  whom  they  meant  to  have 
any  remedy.  They  could  not  avail  them- 
selves of  a  nodce  given  by  a  third  per- 
son. Per  Lawrence,  J.  "I  do  not  re- 
member to  have  heard  the  first  point 
made  before,  but  I  am  of  opinion  that 
the  drawer  or  indorser  is  liable  to  all 
subsequent  indorsees,  if  he  had  due  no- 
tice of  the  dishonour  of  the  bill  from  any 
person  who  is  a  party  to  it.  Such  a  no- 
tice must  serve  all  the  purposes  for  which 


the  giving  of  notice  is  required.  The 
drawer  or  indorser  is  authoritatively  in- 
formed that  the  bill  is  dishonoured ;  he  is 
enabled  to  take  it  up  if  he  pleases,  and 
he  may  immediately  proceed  against  the 
acceptor  or '  prior  indorser,  and  it  does 
seem  to  me  that  the  defendant  in  this  case* 
had  due  notice  of  the  dishonour  of  the 
bill  from  Elsom.  This  is  allowing  only 
one  day  to  each  party,  which,  when  the 
parties  all  reside  in  the  same  town*  seems 
now  to  be  the  established  tule  "  Verdict 
for  the  plaintiff. 

Wilson  V.  Swabey,  1  Stark.  34.  As- 
sumpsit by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange.  The  bill 
became  due  on  Thursday  the  2d  of 
March ;  notice  of  the  dishonour  was 
communicated  to  Lewis,  an  indorser,  on 
the  Friday,  .and  by  him  to  the  defendant 
on  the  Saturday.  For  the  defendant  it 
was  objected,  that  the  notice  had  not 
been  given  by  the  party  who  sued  upon 
the  bill,  but  Lord  Ellenboro>ugh  was  of 
opinion  that  notice  from  any  person  who 
was  a  party  to  the  bill  wa/ sufficient  Ver- 
dict for  the  plaintiff. 

■  Jameson  v.  Swinton,  2  Campb.  273. 
Ante,  227. 

^  Rosher  &  another  v  Kieran,  4  Campb. 
87.  This  was  an  action  by  the  plaintiffb 
as  indorsees,  against  the  defendant  ts 
drawer  of  a  bill  of  exchange  for  1000/. 
dated  Dundalk,  28th  of  February,  1814, 
payable  to  the  order  of  the  drawer  ai 
ninety  days  after  date,  and  accepted  by 
Thomas  Rowcroft,  at  Smith,  Payne,  and 
Smith's,  bankers,  in  London.  'Ae  ques- 
tion was,  whether  the  defendant  had  re* 
ceiv^  due  notice  of  the  dishonour  of  the 
bill.  The  bUl  became  due  on  the  SOtb  of 
May,  when  it  was  presented  for  payment 
and  dishonoured.  On  the  same  day  the 
acceptor  torote  a  letter  to  the  drawer,  si- 
ting that  he  had  not  been  able  to  pay  it, 
and  thaiit  was  then  in  the  hands  of  the  plain- 
tiffik  hotd  EUenborough  held  this  notice 
from  the  acceptor  sufficient,  o^d  the 
plaintiffs  had  a  verdict  j  ft&d  see  BhikTf  c 
Croft,  ante,  22^. 
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proYe  notice*  ""(^d^  As  alreadj  observed)  the  notice  should  be  given  by  ^thly.  By 
some  aeent  of  servant  who  will  be  competent  to  prove  it,  and  not  by  J?*^'"  "*^ 
the  holder  in  person-  hT^^^ 

The  notice  oF  non-acceptance,  when  necessary,  must  be  given  to  all  ^thiy.  To 
the  parlies  to  whom  the  holder  of  the  bill  means  to  resort  for  payment,  Jf^*^  ^^' 
and  though  proof  that  the  drawer  had  no  effects  in  the  hands  of  the^"^^^ 
acceptor  will  be  an  excuse  for  want  of  notice  with  respect  so  him,  it 
will  not  hare  that  ^operation  with  respect  to  any  of  the  mdorsers  ;  for 
they  have  nothing  to  do  with  the  accounts  between  the  drawer  and  the 
diawee ;'  and  an  indorser  is  entitled  to  notice  although  the  drawer  and 
acceptor  were  fictitious.*    If  the  party  entitled  to  notice  be  a  bank-  [^  229  ] 
rupt,  notice  should  be  given  to  him  and  his  assignees ;'  if  the  party  be 
dead,  notice  should  be  given  to  his  executor  or  adminiatrator,  and  notice     ^ 
shoqld  in  general  be  given  to  a  person  who  has  guaranteed  the  payment 
of  the  bilM    When  the  party  entitled  to  notice  is  abroad  at  the  time 
of  the  dishonour,  if  he  have  a  place  of  residence  in  England,  it  will 
be  sufficient  to  leave  notice  of  non-acceptance  at  that  place,  and  a  de- 
mand of  acceptance  or  payment  from  his  wife  or  servant  would  in  such 
case  be  regular.  *(1) 

It  was  once  thought,  that  notice  of  non-acceptance  must  in  all  case<3  i 
he  giyen  to  the  drawer  of  the  bill,  and  demand  of  payment  made  of 
him,  or  that  in  default  thereof,  the  indorsers  would  be  discharged,  not-  . 
withstanding  they  had  regular  notice.  This  opinion,  however,  so  far 
as  it  related  to  foreign  bills,  was  over-ruled  in  the  case  of  Bromley  r. 
Frauer;^  and  in  its  relation  to  inland  bills,  in  the  case  of  tieylin  and 
others  against  Adamson,^  and  as  to  checks  on  bankers  in  Richford  v. 
Ridge,>  on  the  principle,  that  to  require  a  demand   of   the  drawer, 

*  BayL  142.     Kyd,  126. 

^  See  Brown  v.  Maffet,  16  East,  216. 
Gendalla  Doliey,  1  T.  R.  712.  Wilkes 
V.  Jacks,  Peake's  Rep.  202.  Walwyn  v. 
St  QuintiA,  1  Bos.  ^  Pal.  216.  Ante, 
201,2, 

«Ante,  200. 

'Ante,  21S. 

« Ante,  224.  Bay].  138,  9.  When  no- 
tice need  not  be  given  of  a  substituted  bill, 
see  3  M.  &  S.  3<^.    7  Taunt  312. 


'^Cromwell  v.  Hynson,  2  Esp.  Rep.  611, 
612.  Walwyn  v.  St  Quintin,  1  Bos.  & 
Pol.  652;  but  see  6  Esp.  Rep.  176. 

*  Bromley  ».  Frasier,  1  Stra.441. — Selw. 
N.  P.  4th  ed.  324. 

*>  Heylin  v.  Adnni^on,  2  Burr.  669.<— 
Pardo  V.  Fuller,  Com.  Rep.  679.  Brom- 
ley 0.  Frazicr,  1  Stra.  441.  Selw.  N.  P. 
4th  ed.  324. 

'  2  Campb.  539,  per  Lord  Ellcnborough. 
The  holder  of  a  ciieck  is  not  bound  to 


(295)  If  an  indorser  receive  notice  of  the  dishonour  of  a  bill  or  note,  he  muHt  imme- 
diateiy  take  it  up  and  give  notice  to  all  the  antecedent  parties,  whom  he  means  to  charge, 
otherwise  they  will  not  be  holden.    Morgan  v.  JVoodwortht  3  John.  Caa.  89. 

A  bill  was  drawn  by  the  defendant,  at  New  Orleans,  on  Pliihulelphin.  i-i  f<u-our  of 
the  plamtiff,  and  was  by  him  indorsed,  in  full,  to  a  thii  d  p-rson,  nnd  reg;iilnrly  protested 
for  non-acceptance,  and  non-payment ;  but  no  notice  of  the  dishonour  of  the  bill  was 
proved  to  have  been  given  to  the  drawer.  The  indorsement  being  in  full,  cannot  be 
stricken  out  at  the  time  of  trial ;  the  want  of  notice  destroys  the  plaintiff's  right  to  re- 
cover from  the  defendant     Craig  v  Brown,  1  Peters*  Rep.  171. 

In  an  action  against  the  first  indorser  of  a  note  by  a  subsequent  indorser,  it  Is  sufficient 
^^  it  appear  that  notice  of  non-payment  was  given  to  the  defendant  by  the  holder,  and 
^  right  of  action  of  the  plaintiff  is  not  atfected  by  a  delay  for  more  than  a  year  to 
ttke  up  the  note  and  bring  his  action  against  the  defenrlant.  Stafford  v.  Vatcs,  18 
John.  328. 

(1)  Where  preyions  to  a  note  falling  due,  the  indorser  had  died  at  sea,  but  tJie  fact 
was  not  known  to  the  bolder,  and  no  administration  was  granted  for  several  montlis  after 
the  note  fell  doe,  it  was  held,  that  notice  Ifeft  at  the  Ixst  place  of  residence  of  the'indor- 
icr  in  JVhw  Fbr^.and  another  sent  to  the  residence  of  his  family  in  the  country,  through 
^  post-officey  was  sufficient,  although  no  notice  had  been  given  to  the  defendants,  tne 
fTi^cutors  of  tilt  Ihdorser.    Merchmt'$  Monk  v.  JHreh,  17  Johnt.  26. 


tice     must 
begiren. 
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»^.  To  «.vou)d  be  lajing  fluch  a  clog  upon  bills,  as  would  deter  every  persoQ 
^^^^  no-  f,,Q^  taking  them,  since  the  drawer  may  perhaps  live  al»road  $  besides, 
ttie  acceptor  is  primarily  liable,  and  as  the  act  of  indorsing  a  bill  is 
equivalent  to  making  anew  bill,  the  indorser  thereby  undertakes  as 
well  as  the  drawer,  that  the  drawee  shall  honour  the  bill,  and  the  hold- 
er may  consequently  immediately  resort  to  him,  without  calling  on  any 
•f  the  other  parties. 

With  respect  to  inland  bills  protested  for  non-acceptance,  the  3 
&  4  Anne,  c.  9,  directs  the  protest  or  notice  thereof  to  be  given 
to  the  person  from  whom  the  bill  was  received."  The  preceding  ob- 
servation relative  to  notice  from  the  holder  enuring  to  the  benefit  of 
the  antecedent  parties  here  applies."  Notice  to  one  of  the  several 
[  1880  3  part^^rs,  joint  indorsers,  is  notice  to  all,(l)  and  if  one  of  several  draw- 
ers be  also  the  acceptor,  and  there  be  no  fraud  in  the  transaction,  no  no- 
tice in  fact  is  necessary  to  the  other  drawers  ;°  and  a  mere  guarantee, 
whose  name  is  not  on  the  bill  or  note,  is  not  entitled  to  notice.'  Nor 
id  it  necessary  to  give  notice  to  a  party  who  has  by  his  conduct  dispen- 
sed with  it,  as  by  en^iging  to  call  on  the  holder,  and  ascertain  whether 
the  acceptor  has  paid  the  bill  yi  and  where  a  bill  has  been  accepted 


y 

■^^   *; 


give  notice  of  its  dishonour  to  the  dnwer 
K>r  the  purpOBe  of  charging  the  person 
from  whom  he  received  it  He  does 
enough  if  he  presents  it  with  due  dili- 
gence to  the  banker  on  whom  it  is  drawn, 
and  gives  due  notice  of  its  dishonour 
to  those  onlj  against  whom  he  seeks  his 
remedy. 

£t  vide  Heylin  v.    Adamson,  Burr. 


Ante,  227. 

Porthousfr  V.  Parker  and  others, 
1  Campb.  82.  AMerson  v.  Pope,  Id. 
404;  and  see  Jacand  v.  French,  12  East, 
817,  822,  3.  and  per  Lord  Ellenborough, 
in  l^ignold  v.  Waterhouse,  1  M.  &  &  259. 
Bayl.  142. 

Porthouse  o.  Parker  and  others,  1 
Campb.  82.  This  was  an  action  against 
the  drawees  of  a  bill  of  exchange  for 
461/.  Ss.  «t  the  suit  of  Uie  payee.  The 
biU  purported  to  be  drawn  by  one  Wood, 
as  the  agent  of  George,  James,  and  John 
Parker.  There  was  no  proof  that  Wood 
had  authority  from  the  defendants  to  draw 
the  bill,  but  a  witness  swore  that  he,  as 
the  agent  of  John  Parker,  the  drawee,  and 
one  of  the  defendants,  had  accepted  it  on 
his  account  Lord  Ellenborough  held, 
that  the  bill  having  been  accepted  by  or- 
der of  one  of  the  defendants,  this  was  suf- 
ficient evidence  of  its  having  been  regular- 
ly drawn;  and  further,  that  the  acceptor 
being  likewise  a  drawer,  there  would  be 
no  occasion  for  the  plaintiff  to  prove  that 
the  defendants  had  received  express  no- 
tice of  the  dishonour  of  the  bill,  as  this 
must  necessarily  have  been  known  to  one 


of  them,  and  the  knowledge  of  the  one 
was  the  knowledge  of  all  Verdict  for  the 
plaintiff. 

In  Bignold  v,  Waterhouse,  1  M.  &  S. 
259.  I^rd  Ellenborough  said,  "  It  is  a 
genera]  rule  indeed,  that  where  several  are 
concerned  together  in  partnership  >  notice 
to  one  is  equivalent  to  notice  to  all,  but 
that  rule  presumes  that  the  transaction  is 
bona  fide.  Here,  however,  the  case  is  dif- 
ferent, the  agreement  is  made  with  one  of 
the  defendants  for  his  individual  benefit 
alone,  and  the  others  are  not  parties  con- 
cerned, not  being  made  privy  to  the  agree- 
ment It  was  incumbent,  therefore,  on  the 
plaintiffs  to  show,  that  notice  was  given  to 
the  other  partners."  ' 

P  Ante,  204;  and  Swingaid  «.  Bowes,  5 
M.  &  a  62. 

^Phipson  V.  Kneller,  4  Campb.  285. 
This  was  an  action  against  the  drawer  of 
a  bill  of  exchange,  and  the  question  was, 
whether  the  plaintiff  was  excused  for  not 
having  given  him  notice  of  the  dbho* 
fiour  of  the  bill.  It  was  proved  that  a 
few  days  before  the  bill  became  due,  the 
defendant  called  at  the  coundng-house  of 
the  plaintiff,  whom  he  knew  to  be  the 
holder;  and  being  asked  the  place  of  his 
residence,  he  said  he  had  no  rq;u]ar  resi- 
dence; he  was  living  among  Us  mends  and 
he  would  call  and  see  if  the  bill  was  paid 
by  thf  acceptor.  Per  Lord  Ellenborough, 
this  dispensed  with  notice,  and  threw  upon 
the  defendant  himself  the  duty  of  inquiring 
if  the  bill  was  paid.  Verdict  for  the  plain- 
tin. 


(1)  If  reasonable  aotice  of  dishonour  is  given  to  one  of  several  joint  iadofsers,  all 
tre  bound  by  it    Dodgt  v.  Bank  of  Xentuehf,  2  Marsh.  619. 
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^jftb1«  at  a  partkiflBr  place,  it  is  bo  defence  in  an  action  against  ^thiy,  7b 
the  drawer,  that  notice  of  the  non-payment  was  not  given  to  theJ?*^JJ^ 
acceptor.*^  begiren. 

The  liablitj  of  the  various  parties  to  a  bill,  on  the  dishonour  of  it  ,  •^^^^J^ 
bj  the  drawee,  maj  be  collected   from  the  previous  pa^es.     If  the ™  ^^'^^ 
drawee  on  presentment  for  acceptance,  dishonour  the  bill,  either  wholly  y^^  io  a 
or  partially,  the  holder  may  insist  on  immediate  payment  by  the  parties  bill  on  non- 
liable  to  him,  as  well  from  the  drawer,*  as  from  the  prior  indorsers,'  or  acceptance 
in  default  thereof,  may,  instantly  commence  actions  against  each  of  them;  [[  23 1    ] 
and  though  the  instrument  may  be  somewhat  like  a  note,  yet  if  it^also 
resemble  a  bill,  and  acceptance  be  refused,  an  action  is  immediately 
sustainable.  '^(298)    On  the  same  principle  it  was  decided,  that  if  a  man 
draw  a  bill,  and  commit  an  act  of  bankruptcy,  and  afterwards  the  bill 
be  returned  for  non-acceptance,  the  debt  is  contracted  before  the  act  of 
bankruptcy,  and  may  be  proved  under  the  commission,  which  could  not 
have  been  the  case,  if  the  time  when  notice  of  non-acceptance  was 

flven  had  been  considered  as  the  period  when  the  debt  was  contracted.' 
0  where  the  defendant,  having  been  arrested,  gave  the  plaintiff  a  draft 
for  part  of  the  money  due,  on  which  he  was^discharced  out  of  custody, 
but  the  draft  having  been  dishonoured,  he  was  retaken  upon  the  same 
writ,  it  was  decided  that  the  proceeiings  were  regular  and  justifiable ; 
and  Lord  Kenyon  said,  that  in  cases  M  thitf  kind,  if  the  bill  which  is 
given  in  payment  do  not  turn  out  to  be  productive,  it  is  not  that  w4iich 
It  puniortea  to  be,  and  that  ^hlbh  th^  party  receiving  it  expected,  and 
therelore  he  may  consider  it  as  a  QulLity,  and  act  as  if  no  such  bill  had 
been  given:'  and  in  a  recent  *  case  where  a  bill  given  in  payment  for 
goods  sold  ivas  refused  acceptance^  it  was  held  that  the  payee  having 
declared  against  the  drawer  on  the  bill,  and  joined  counts  for  goods  sold, 
may  treat  the  bill  as  a  nullity,  and  recover  his  demand  on  the  latter 
counts,  although  the  credit  on  the  bill  t>e  not  expired,  and  that  it  is 
sufficient  in  such  an  action  to  prove  a  presentment  to  the  drawee  for 
acceptance,  without  showing  that  the  bill  was  protested  for  non-accept- 

'  Edwards  v.  Dick,  4  B.  &  A.  212.  The  plaintiffs  had  a  verdict,  withKberty  to 

*  Ante,  107.    Bayl.  149, 150.    Bright  v.  the  defendant  to  move  for  a  nonsuit    On  a 

Punier,  Bui.  K.  P.  269,  ante,  107.    Mil-  rale  nm  accordingly,  it  was  urged,  that  an 

ford  o.  Mayor»  Dougl.  56,  ante,  107.    But  indorser  stood  in  a  situation  different  from 

PotUer  considers  the  drawer  as  merely  thatof  a  drawer,  and  that  although  a  drawer 

liable  to  indemnify  the  holder  against  the  might  be  sued  immediately  on  non-accept- 

probable  non-payment  at  maturity.    Traite  ance,  an  indorser  could  not,  until  the  ezpi- 

du  Contrat  de  Change,  part  1.  cb.  4,  num.  ration  of  the  time  limited  for  the  payment 

70.  of  the  bill.    But  the  court  was  clear  that 

'  BallingaUa   r.  Gloeter,   8  £Iast,   481.  the  case  of  an  indorser  was  not  distin- 

4  Esp.  Rep.  468.  S.  C.    Bishop  9.  Toung,  guishable  frcmi  that  of  a  drawer,  and  ^at 

2  Bos.  &  Pal.  83,  n.  a.  every  indorser  was  a  new  drawer.    Rule 

Baltii^alb  o.  Oloster,  3  East,  481.  John  discharged. 
Gloster  dreiw  a  bill  on  Jackson,  payable  to         "  Allen    v.    Mawras,   4  Campb.    115, 

Anthony  Gloster's  order,  and  the  latter  in-  ante,  21. 

dorsed  it  to  the  plaintiflb.   Jackson  refused         >  Macarty   e.    Barrow,    2  Stra.    949. 

acceptance,  on  which  the  plaintiffs  im-  7  East,  437.  S.  C.    Chilton  «.  Whiffin, 

mediately  sued  Anthony  Gloster,  without  7Wil8.  16. 

waiting  tiU  the  bill,  which  was  drawn  at         J  Puckford  0.  Maxwell,    6  T.  B.  62, 

nine^  days  nght,  would  have  been  due.  ante,  99. 


(298)  Tbe  same  doctrine  has  been  repeatedly  recognised  in  the  United  States.  MoBon 
V.  FrankHn^  3  John.  Rep.  202.  JdUier  ▼.  ^atkley,  5  John.  Rep.  376.  Sterry  r.  /to- 
froMon,  1  Day's  Rep.  11.  Watson  v.  Lormg,  8  Mass.  Rep.  657.  Winthrop  v.  Pipoan, 
1  Bay  Hep.  468.  Lenox  v.  Cook,  8  Mass.  Rep.  460.  Weldm  r.  JBuck,  4  John. 
Rep.  144. 
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6tfa^.  Of  ance^  er  tiiat  4lie  drawer  had  notice  of  the  dishononr."    And  if  a  bttjcr 
u^  ^f^' P^7^  ^^^  goods  by  a  bill  which  the  drawee  refuses  to  aecept,  and  afi«r« 
p^^io^  wards  desires  it  may /be  again  presented,  and  it  will  be  honoured,  the 
billonoon-  holder  is  not  bound  again  to  present  it,  nor  to  return  the  bill.* 
ace«ptai|ce 

It  seems,  however,  that  the  drawer  and  indorser  have  a  reasonable 
time  allowed  them  to  pay  the  bill,  after  notice  of  the  dishonour,  and  that 
the  circumstance  of  their  not  paying  ;the  amount  immediately  when  they 
received  such  notice,  will  not  preclude  them  from  pleading  a  tender, 
provided  they  offer  to  pay  the  amount  on  the  same  day,  and  before  a 
writ  has  been  issued,  tnough  the  acceptor  must  pay  the  knll  on  present* 
'      ment,  and  cannot  plead  a  subsequent  tender.^ 

When  due  notice  of  the  non-acceptance  has  been  given  to^llie 
drawers  and  indorsers,  it  is  not  necessary  afterwards  to  present  thrill 
for  payment,  or  if  such  presentment  be  made,  to  give  notice  of  the 
dishononr.<» 

With  respect  to  the  amount  of  the  sum  which  the  drawer  and 
indorsers  are  bound  to  pay,  they  are  liable,  where  a  bill  has  been  pro- 
tested,  not  only  to  the  payment  of  the  principal  sum,  but  to  dama^, 
interest,  &c.  ^  Where  A.  deposited  a  sum  of  money  at  the  banking- 
house  of  B..  in  Paris,  for  which  B.  gave  him  his  note  ^^payabje 
in  Paris;"  <<or  at  the  choice  of  the  bearer,  at  the  Union  Bank,  in 
<<  Dover,  or  at  B's.  usual  residence  in  London,  according  to  the  course 
"  of  exchange  upon  Paris ;"  and  after  this  note  was  given,  the  direct 
|[  233  3^0^^^  of  exchange  between  London  and  Paris  ceased  altogether, 
having  been  previously  to  its  total  cessation,  extremely  low ;  the  note 
was  at  a  subseauent  period  presented  for  acceptance  aad  pa;^ment  at 
the  residence  oi  B^  in  Lonoon,  at  which  time  there  was  a  circuitous 
course  of  exchange  upon  Paris  by  way  of  Hambui^h,  and  it  was 
holden,  that  A.  was  entitled  to  recover  upon  the  note  according  to 
such  circuitous  course  of  exchange  upon  Paris,  at  the  time  when  the 
note  was  presented.  ^  Where,  however,  acceptance  or  payment  have 
been  rendered  illegal  by  an  act  of  this  country,  the  drawer,  &c.  may 
not  be  liable  to  1^  sued  on  the  bill  ;^  and  we  have  already  seen,  that 
if  a  person  draw  a  bill  in  a  foreign  country  upon  another  in  England, 

damages.  The  bill  became  due  on  the  llthi 
on  the  12th  he  received  a  note  from  the 
plaintiff's  attorney,  informing  him  of  the 
dishonour,  and  on  the  13th  he  tendera.  Is 
not  thb  a  reasonable  compliance  vvith  his 
midertaking?  No  jury  could  give  even  a 
farthing  damages.     Rule  discharged. 

«  Price  r.  Dardell,  Sittings  at  Guildhall, 
London,  11th  December,  1794,  cor.  Lord 
Kenyon,  his  Lordsliip  said.  It  is  io  no  c«sj 
necessary  to  give  notice  when  it  is  a  second 
dishonour;  and  in  De  La  Torre  v.  Barcl>y« 
and  another,  1  Stof k.  Ni  Pri.  7,  L«rd  El- 
lenborough  said,  that  as  the  bill  had  beoi 
prdtested  for  non-acceptance,  a  second 
protest  was  perfectly  gratuitous  and  unne- 
cessary. Sec  also  Forster  ».  JordiaoD, 
16  East,  106. 

«  8  &  9  Wm.  3.  c.  17.  and  8  &  4  Anne, 
c.  9,  ct  post,  of  the  verdict  and  damages. 
.  •  Pollard  t.  Herries,  3  Bos.  &  Pol.  335. 

f  Pollard  V.  Herries,  ibid.  840. 


*  Hickling  v.  Hardey,  1  Moore  Rep.  61. 
3  Taunt  312  S.  C. 

•  Hickling  v.  Hardy,  7  Taunt  312. 

^  Walker  v.  Barnes,  1  Marsh.  36. 
5  Taunt  246,  S.  C  Hume  v.  Peploe, 
8  East,  168. 

Walker  v,  Barnes,  1  Marsh.  36.  The 
drawer  of  a  bill  is  only  bound  to  pay 
within  reasonable  time  after  receiving  no* 
tice  of  its  being  dishonoured,  therefore 
where  he  received  notice  the  day  after  the 
bill  became  due,  a  tender  on  the  following 
day  was  held  to  be  in  time.  Per  Mansfield, 
C.  J.  This  is  an  action  by  the  indorsee  of 
a  biU  of  exchange  against  the  drawer, 
whose  undertaking  is  to  pay  the  holder  on 
failure  by  the  acceptor.  ~  When  the  bill  is 
dishonoured  the  drawer  cannot  find  out  by 
inspiration  who  is  the  holder,  and  therefore 
cannot  pay  it  till  he  has  notice  of  the  dis- 
honour. When  he  has  received  notice,  he 
is  bound  to  pay  within  reasonable  time, 
and  if  he  do  not,  he  will  be  answerable  for 
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add  it  be  protested  for  non-acceptance,  the  drawer  will  be  discharged  ^^^^}^ 
from  liability  to  be  sued  in  this  country,  by  his  having  obtained  a  cer-  ™  ^T^ 
ti6cate  of  discharge,  according  to  the  law  of  the  country  where  he  j^rtiea  to « 
drew  the  bill.*    In  De  Tastet  v.  Baring, ^^  a  verdict  having  passed  for biU  on non- 
the  defendants,  in  an  action  to  recover  the  amount  of  the  re-exchan^  aecepuoc© 
upon  the  dishonour  of  a  bill  drawn  in  London  on  Lisbon,  upon'  evi- 
dence that  the  enemy  were  in  possession  of  Portu8:al  when  the  bill 
became  due,  and  Lisbon  was  then  blockaded  by  a  British  squadron, 
and  there  was  in  fact  no  direct  exchange  between  London  and  Lisbon, 
though  bills  had  in  some  few  instance^^  been  negotiated  between  them 
throagh  Hamburgh  and  America  about  that  period,  the  court  refused 
to  ^nt  a  new  trial,  on  the  presumption  that  the  jury  had/ound  their 
verdict  on  the  fact  that  no  re-exchange  was  proved  to  their  satisfaction 
to  have  existed  between  Lisbon  anfd  London  at  the  time ;  the  question 
having  been  properly  left  to  them  to  allow  damases  in  the  name  of  re- 
exchange,  if  the  plaintiff,   who  had  indorsed  the  dishonoured  bill  to 
the  holder,  had  either  paid  or  was  liable  to  pay  re-exchange,  and  saving 
the  question  of  law,  whether  any  re-exchange  could  be  allowed  be- 
tween this  and  an  enemy's  country. 

If  the  holder  of  a  bill  neglect  to  present  it  for  acceptance  when  ne- 
cessary, or  to  give  notice  of  non-acceptance  to  those  persons  entitled  to 
object  to  the  want  of  it,  such  conduct,  we  have  seen,  discharges  them 
from  their  respective  liabilities.^ 

The  consequences  however,  of  a  neglect  to  give  notice  of  non-7dily.How 

acceptance,   or  to  protest  a  foreign  bill,  may  be  waived  by  the  person  ^  conac- 

entitled  to  take  advantage  of  them.    Thus  it  has  been  decidecf,  thatj^'^j^^^ 

a  payment  even    of  part,''  or  a    promise    to   pay,*  or  to  "see  it gjye^notice 

**  may  be 
ant  When  it  was  due  the  plaintiff  sent  waintdt  or 
the  note  to  demand  the  money,  but  not  otherwise 
finding  Yardley,  he  kept  the  note  for  se-  done  away. 
venteen  or  eighteen  days,  during  which 


«  Ante,  92,  3.  Potter  ».  Brown,  5  East, 
tt4, 

^  11  East,  265. 

'  Ante.  196. 

*  Bayl.  130,  1.  220,  1.  Vaughan  v. 
Fuller,  2  Stra.  1246,  was  an  action 
agsinit  the  indorser  of  a  note,  and  it 
bcbg  proved  that  the  defendant  had  paid 
part,  Lee,  C.  J.  held  that  that  made  the 
proof  of  demand  upon  the  maker  unne- 
cessary. 

Horford  ».  Wilson,. 2  Taunt  12.  In 
an  action  by  the  indorsee  against  the 
drawer  of  a  bill,  which  had  been  dis- 
boooured  hy  the  acceptor,  it  appeared 
tbat  the  defendant  had  paid  part  of  the 
money  due  upon  the  bill  without  making 
objection  for  want  of  notice  of  the  dis- 
^our,  and  the  court  held  upon  a  motion 
tor  a  new  trial,  that  from  this  the  jury 
were  warranted  in  presuming  that  due 
notice  had  been  given. 

'  Bayl,  180,  1.  220,  1.  Selw.  Ni.  Pri. 
4th  edit  828.  Haddock  t>.  Bury,  Mich. 
Term,  3  Geo.  2.  MS.  Burnet,  J.  7  East, 
236,  n.  a.  Per  Ld.  Raym.  C.  J.  «•  if  an 
udorsee  has  neglected  to  demand  of  the 
maker  of  the  note  in  due  time,  a  subse* 
quent  promise  to  pay  by  the  indorser  will 
cure  this  laches.'* 

Whitaker  v.  Morris,  Worcester,  Lent 
Aa.  1756.  MS.  1  Eqp.  Rep.  68.  Select 
Ca.  171,  S.  C.  The  plaintiff  received  a 
^oie  of  Yardley,  payable  to  the  defend- 


time  it  was  proved  that  he  used  due  dili- 
gence to  find  him ;  he  then  wrote  to  his 
agent  to  inform  the  defendant,  who  re- 
turned no  answer.  About  ten  days  after 
the  agent  went  to  the  defendant,  who  ac- 
knowledged the  receipt  of  the  letter,  and 
said,  the  reason  why  he  had  not  sent  an 
answer  was,  that  Tardley  had  promised 
to  order  payment  in  London,  and  as  it 
was  not  paid  "  that  he  would  certainly 
pay  it  the  day  after.*'  The  defendant's 
witnesses  proved  that  Yardley  was  8ol« 
vent  when  the  note  became  due,  and  for 
some  time  after,  but  then  was  insolvent. 
Per  Wilmot,  J.  Holding  the  note  for  so 
long  a  time  was  unreasonable,  and  would 
have  discharged  the  defendant,  if,  when 
he  received  the  first  notice,  he  had  dis* 
claimed  the  having  any  thing  to  do  with 
it,  but  by  his  conduct,  he  had  waived  the 
neglect  and  acquitted  the  plaintiff,  how« 
ever,  he  left  it  to  the  jury,  who  found  for 
the  defendant 

Lundie  t^.  Robertson,  7  East,  231. 
8  Smith  Rep.  225.  S.  C.  Indorsee  against 
an  Indorser  of  a  bill,  no  evidence  was 
given  of  presentment  or  notice,  but  it  was 
proved,  that  upon  being  called  upon  by 
the  plaintiff's  clerk  some  menlhs  after  the 
bill  nae  due;  the  defendant  eaid  *'  he  had 
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^jeglcctw, 

give  notice  of  the  consequence  of  the  laches  of  the  holder,  and  admits  has  right 

n»7       be  of  actloiu     So  where  an  indorsee  three  months  after  a  bill  became  due, 

mWwbe^  demanded  payment  of  the  indorser,  who  first  promised  to  pay  it  if  he 

done  ai^j.  ^o^^<l  ^^^  SLgjBAn  with  the  account,  and  afterwards  said  that  be  had  not 

had  re^lar  notice,  but  as  the  debt  was  justy  due  he  would  pay  it,  it 

was  held  that  the  first  conversation  being  an  absolute  promise  to  pay 

the  bill,  was  prima  facie  an  admission  that  the  bill  had  been  presented 

to  the  acceptor  for  payment  in  due  time,  and  had  been  dishonbureU, 


not  the  cash  by  him,  but  if  the  derk  would 
call  in  a  day  or  two  and  bring  the  account, 
(meaning  of  the  expense?)  he  would  pay 
it."  The  bill  was  shown  to  him  at  the 
time ;  on  a  second  application  he  offered 
a  bill  on  London  for  the  debt  and  ex- 
penses, which  was  refused  ;  he  then  said, 
that  "  he  had  not  regular  notice,  but  as 
the  bill  was  justly  due  he  would  pay 
it"  Ghambre,  J.  thought  this  sufficient, 
and  verdict  for  the  plaintiff.  On  a  rule 
nisi  for  a  new  trial,  and  cause  shown, 
liord  Ellenborou^  said,  the  case  admits  of 
no  doubt ;  it  was  to  be  presumed  prima 
facie  from  the  promise  to  pay,  that  ^e  bill 
had  been  presented  in  time,  and  that  due 
notice  had  been  given,  that  no  objection 
could  be  made  to  payment,  and  that  every 
thing  had  been  rightly  done  ;  this  super- 
seded tile  necessity  of  the  ordinary  proof, 
the  other  conversation  does  not  vary  the 
case,  for  though  the  defendant  said,  he 
had  not  had  notice,  he  waived  that  objec- 
tion. See  Gibbon  o.  Coggon,  2  Campb. 
188,  where,  from  the  drawers  promising 
to  pay  a  bill.  Lord  Ellenborough  directed 
the  jury  to  presume  that  it  had  been  duly 
protested.  See  abo  Taylor  v,  Jones,  2 
Campb.  105. 

Wood  V.  Brown,  1  Stark.  117.  Proof 
of  a  letter  from  the  drawer  and  indorser 
of  an  accoDunodatton  bill,  that  the  bill 
will  be  satisfied  before  the  next  term, 
supercedes  the  necessity  of  provuig  the 
dishonour  of  tiie  bill  and  notice. 

™  Hopes  V.  Alder,  6  East,  16.  Action 
against  drawer  to  whom  no  notice  of  non- 
payment had  been  given.  It  was  proved 
that  upon  a  meeting  some  time  after,  but 
before  the  action  brought  between  tlie 
plaintiff  and  defendant,  the  latter  said, 
•'  I  will  see  it  paid.'*  It  was  urged  for 
the  plaintiff,  that  this  subsequent  promise 
for  which  there  was  certainly  an  equitable 
consideration,  subjected  the  defendant  to 
liability.  This  was  admitted  by  the  de- 
fendant's counsel,  and  Lord  Kenyon,  C.  J. 
said,  "  This  subsequent  promise  was  de« 
cisive." 

»  Rogers  o.  Stephens,  2  T.  R.  713.  In 
an  action  against  the  drawer  of  a  foreign 
bill,  an  objection  was  taken  that  there  was 
no  protest,  but  appearing  that  the  defen- 
dant bad  no  effects  in  the  hand?  of  the 


drawees  when  tiie  bills  were  drtwn,  or  af- 
terwards, and  that  on  being  pressed  for 
payment  by  the  plaintiff's  agent  after  the 
bill  was  dishonoured,  he  had  said,  *'  it 
must  be  paid,**  Lord  Kenyon  thought  a 
protest  or  notice  unneceaiary,  and  dflreet* 
ed  the  jury  to  find  for  the  plaintiff^  which 
they  did.  A  rule  was  afterwards  granted 
to  show  cause  why  there  should  not  be  a 
new  trial,  and  it  was  stated  then,  and  upon 
showing  cause,  that  the  defendant  had 
readly  been  prejudiced  by  want  of  notice 
to  the  amount  of  the  bill,  that  he  had  ad- 
vanced money  to  one  Calvert  ^  the  amount 
before  the  bill  was  drawn;  that  Calvert  de- 
«red  him  to  draw  on  the  drawees  as  Cal- 
vert's agents;  that  he  did  so  on  a  a  suppo- 
sition Uiat  Calvert  had  effects  in  their 
hands;  that  he  afterwards  settled  with  Cal- 
vert, and  upon  a  relianee  that  the  biU  was 
paid,  delivered  him  up  effects  to  more  than 
the  value  of  the  bill,  and  that  Calvert  was 
since  insolvent;  that  the  defendant  was  pre- 
pared with  evidence  to  this  effect,  but  thai 
Lord  Kenyon  delivered  it  as  his  opinion, 
that  it  did  not  make  a  protest  or  notice  ne- 
cessary. Lord  Kenyon  did  not  recollect 
that  this  evidence  was  offered,  but  he  and 
all  the  court  thought  it  answered  by  the 
defendant's  admission,  that  *'  the  bill  mu&t 
be  paid,"  because  that  was  an  admission 
that  the  plaintiff  had  a  right  to  resort  to 
him  upon  the  bill,  and  that  he  had  recei- 
ved no  danukge  by  the  want  of  notice,  and 
was  a  promise  to  pay.  « 

o  Anson  »,  Bailey,  Bui.  N.  P.  286.  The 
indorsee  of  a  note  presented  it  for  pay- 
ment, but  the  maker  pretended  that  the 
payee  had  promised  not  to  indorse  it  over 
without  acquainting  him,  and  so  put  off 
the  indorsee  from  time  to  time  for  three 
weeks ;  at  tlie  end  of  that  period  the 
indorsee  wrote  twice  to  the  payee,  stating 
what  he  had  done,  and  the  maker's  ex- 
cuse ;  the  payee  answered,  that  **  when 
he  came  to  town  he  would  set  the  matter 
right ;"  and  upon  an  action  by  the  in- 
doreer  against  the  payee,  the  jury  founi 
for  the  plaintiff,  though  the  maker  be- 
came bankrupt  before  the  second  letter 
was  written,  and  though  he  conrinut**! 
solvent  for  three  weeks  after  the  note 
was  due.  See  also  Wilkes  P.  Jack*, 
Peake,  ^2. 
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afid  that  due  notice  had  been  given  of  it  to  the  indorse^  and  super- ^r^®^ 


»eded  tiie  necessity  of  other  proof  to  satisfy  those  averments  in  the  de-  q^^^^^ 
claration,  and  tiiat  the  second  conversation  only  limited  the  inference  « neglect  lo 
from  Ae  former,  so  far  as  the  want  of  regular  notice  of  the  dishonour  give  notiee 
to  tfic  defendant  went,  which  oligection  he  waived.*  So  where  ^'**!!?^^^ 
drawer  of  a  foreign  bill,  upon  being  applied  to  for  payment,  said,  "  *ny  "^SS^Jrilie 
affiurs  are  at  this  moment  deranged,  but  I  shall  be  glad  to  pay  it  as  soon  aoae  awaj. 
u  ny  accounts  tirith  my  agent  are  cleared,"  it  was  decided  that  it  was 
nnnecessaey  to  prove  the  protest  of  the  bill.4(d04) 

It  eeeini)  to  have  been  once  considered,  that  a  misapprehension  of  the 
legd  liability  would  prevent  a  6u])>equent  promise  to  pay  from  being 
obligatory  r  but  from  the  case  of  Biloie  v.  Lumley  and  otiiers,*  it  ap- 
pears that  money  paid  by  one  knowing  (or  having  the  means  of  such 
knowledge  in  his  power)  all  ihe  circumstances  cannot,  unless  there  has 
been  deceit  or  fraud  on  tlie  part  of  the  holder,  be  recovered  back  again 
on  account  of  such  payment  having  been  made  under  an  ignorance  of 
the  law,  although  tne  party  paying  expressly  declared  that  he  paid 
without  prejudice  ;*  and  as  an  objection  made  by  a  drawer  or  indorser 
to  pay  tne  bill,  on  the  ground  of  the  want  of  notice,  is  strictijuris^ 


f  Laodie  v.  Robertson,  7  Eaet,  231 — 
Gibbon  9.  Coegon,  2  Campb.  188.  Ante, 
284 

^  Gibbon  «.  CcMEgOB,  2  Campb  1S8. 

'Chatfield  9.  Pazion  and  Co.  Sittings 
titer  TruL  Term,  38  Geo.  S.  K.  B.  MSS. 
Tlie  plaintiff  eave  a  bill  to  the  defendants 
oa  Loard  and  Ga  The  defendanu  gaye 
time  to  the  aeeeptors,  and  they  afterwards 
became  insolvent,  of  both  which  circum- 
stinees  the  defendants  gare  the  plaintiff 
notice,  and  be  1  their  request,  in  a  letter, 
sccepted  another  bill,  which  he  afterwaads 
ptid;  and  this  aetion  was  brought  to  reco* 
ver  back  the  money  paid.  Lord  Kenyon. 
;-"  My  opinion  is  against  the  defendants  ; 
it  is  not  only  necessary  that  the  plaintiff 
should  know  all  the  facts,  but  that  he 
should  know  the  legal  consequences  of 
fhem;  it  seems  to  me  that  the  plaintiff  did 
Dot  know  the  legal  consequences  of  them, 
and  that  he  paid  this  money  under  an  idea 
that  he  might  be  compelled  to  p^y  it. 
When  the  defendants  granted  thiti  indul- 
^nce  of  two  months  to  Luard  and  Co. 
they  gave  it  at  their  own  rifk.    Where  a 


man,  knowing  all  the  facts  explicitly,  and 
being  under  no  misapprehension  with  re- 
gard to  any  of  them,  nor  of  the  law  acting 
upon  them,  chooses  to  pay  a  sum  of  money, 
volenti  not  fit  mfuriathe  shall  not  recover 
it  back  again;  but  the  letters  of  the  plain- 
tiff in  this  case  prove  directly  the  con- 
trary, for  they  are  written  in  a  complain- 
mg  s^le.  Verdict  for  the  plaintiff  20Q0/. 
and  interest  from  the  time  of  payment 
Erskine  and  Giles  for  the  plaintiff. — 
Gibbs  for  the  defendants; — See  this  case 
observed  upon  in  Bilbie  o.  Lumley,  2  East» 
471,  and  Williams  5.  Bartholemew,  1  Bos. 
&  Pul.  326.  In  Stevens  v.  L^ch,  12 
East,  88,  the  court  said,  this  case  proceed- 
ed on  the  ground  that  the  party  was  igno- 
rant of  the  facta, 

•  Bilbie  v.  Lumley,  2  East,  469.  Bris- 
bane V.  Dacres,  5  Taunt  143.    Williams 

V.  Bartholemew,  1  Bos.  k,  Pul.  826 Ste< 

vens  V,  Lynch,  12  East,  88. 

<See  aliio  Brown  o.  M'Kinnally,  1  Esp. 
Rep.  279.  Marriott  v,  Hampton,  2  £sp. 
Rep.  646.  Cartwright  v,  Rowley,  id. 
728. 


(S04)  To  the  same  effect  are  decbions  made  in  the  United  States.  A  promise  by  an 
tnrioner  to  pay  a  note  or  bill  dispeiMes  with  the  necessity  of  proving  a  demand  on  the 
maker  or  dnwee,  on  notice  to  himself.  Pierson  v.  Hooker,  3  John.  Rep.  68.  Hopkins 
V.  iMwdlt  12  Mass.  Rep.  52. 

Where  the  drawer  of  a  protested  bill,  on  being  applied  to  for  payment  on  behalf  of 
the  holder  sfcknowledged  the  debt  to  be  due,  and  promised  to  pay  it;  saying  nothing 
about  notiee;  it  was  held,  tiiat  the  holder  was  not  botmd  to  prove  notice,  on  the  trial. 
WaSktr  v.  Looerty,  6  Munf.  487. 

If  the  drawer  of  a  bill  of  exchange,  after  the  bill  becomes  due,  make  an  agreement 
^ith  a  prior  indorser,  reciting  that  he  had  drawn  the  bill  in  question,  that  it  was  over 
dae  and  ought  to  be  ih  the  handfi  of  the  prior  indorser;  and  it  was  agreed  that  the  latter 
should  take  the  money  due  to  him  upon  the  bill  by  instalments,  such  agreement  is  evi- 
'lence  in  an  action  by  the  indorsee  against  the  drawer,  that  the  drawer  was  then  liable 
'()  pay  the  bill,  and  dispenses  .vflth  other  proof  of  notice  of  di^dionour*  Gtmsfln  ^ . 
-"^idz,  1  Bam.  ft  Cressw.  193. 

Cmmr  o^cjills.  V  f 
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7th)y.  How  and  frequently  does  not  meet  the  justice  of  th^  case,  it  may  be  inferred 

Qti^neM^f  ^^^"^  this  case,  and  it  is  indeed  now  clearly  established,  that  even  a  mere 

a  neglect  to  Pi^<^^^^  to  pay,  made  after  notice  of  the  laches  of  Uie  holder,  would 

give  notice  DO  binding,  though  the  party  making  it  misapprehended  the  law.  "^    So 

may      be  where  the  drawer  of  a  bill  of  exchange,  knowing  that  time  had  been 

t^weif,  ot^y^^  ^y  ^Q  holder  to  the  acceptor,  but  apprehending  that  he  was  still 

dooe'tn^iiT.  liable  upon  the  bill  in  default  of  the  accentor,  tliree  months  after  it  was 

due,  said,  *^I  know  I  am  liable,  and  it  the  acceptor  does  not  pay  it, 

I  will,"  it  was  adjudged  tliat  he  was  bound  by  such  promise.^    And 

such  a  promise  will  dispense  with  the  necessity  ror  a  protest  of  a  foreign 

bUl.^(l) 

A  promise  to  pay  made  after  a  declaration  filed,  not  only  precludes 
the  party  from  availing  himself  of  the  laches  of  the  holder,  but  also 
dispenses  with  evidence  in  proof  of  the  allegations  in  such  declaration;- 
and  if  the  promise  be  made  to  any  pai'ty  to  the  bill,  another  person  who 
has  afterwards  taken  it  up,  may  avail  himself  of  such  promise,  and  sue 
the  party  making  it*  . 


» Cooper  V.  Wall,  GuildliaU,  K.  B. 
1820,  before  Abbott,  C  J.  Scarlett  and 
Chit^  for  the  plaintiff,  and  Marryatt  for 
defendant  Action  against  drawer.  No 
evidence  of  preaentment  to  acceptor,  to 
notice  of  non-payment  to  drawer.  The 
bUl  was  due  Saturday,  7th  August,  1819. 
On  12th  August,  witness  called  with  biU 
on  defendant,  and  informed  him  that  at  re- 
quest of  plaintiff,  the  holder,  he  called  for 
payment  Defendant  said  he  was  sorry  tlie 
aaceptor  had  not  paid  the  money,  that  he 
had  promised  to  advance  the  money,  but 
that  he  had  deceived  him,  and  that  he,  de- 
fendant, would  see  the  acceptor  upon  the 
bu-siness,  and  he  would  call  on  the  holder; 
and  per  Abbott,  C.  J.  this  is  sufficient  to 
waive  laches  of  holder  (though  Marryatt 
considered  that  there  ought  to  be  an  ex- 
press waiver,)  and  said,  mat  if  the  drawer 
deal  with  the  bill  after  it  has  been  disho- 
noured, that  suffices  to  charge  him. 

"  Stevens  v»  Lynch,  12  East,  38 — 
2Campb.  822.  S.  C.  and  see  Taylor  v. 
Jones,  2  Campb.  106. 

y  Gibbon  o.  Coggon,  2  Campb.  ISS,  9. 
Stevens  v.  Lynch,  2  Campb.  332,  388. 
Greenway  v.  Hindlev,  4  Campb.  52. 

*  Hopley  V.  Dufresne,  15  East,  275. 
Action  against  indorser  of  a  bill  accepted, 
payable  at  a  banker's.  Defence,  no  iWi' 
lar  presentment  during  banking  hours.  TnB 
declaration  allcMd  a  due  presentment  for 
payment,  and  uter  such  declaration  filed, 
the  defendant  applied  to  the  plaintiff  for 
the  indulgence  of  a  further  extension  of 
time  to  pay  the  bill,  which  was  insisted  on 
as  a  waiver  of  the  defective  presentation. 
For  the  defendant  it  was  contended,  that 
ithere  could  be  no  waiver  of  the  defective 


presentation,  without  showing  that  the  dv 
fendant,  knew,  in  fact,  of  the  defect  at  the 
time,  which,  though  attempted  to  be,  wa^ 
not  diown  in  this  case.  For  this  was  cited 
Blessard  v.  Hirst  (post,  288,)  where  a  huJ- 
sequent  promise  by  an  indorser  to  paj  the 
bill  having  been  made  under  the  ignoranrc 
of  the  prior  laches  of  the  holder,  by  which 
he  was  discharged,  was  held  to  be  no  wai- 
ver of  the  objection.  For  the  plaintiff,  the 
counsel  relied  principally  on  the  waiver 
which  took  place,  after  declaration,  eon* 
taining  the  allegation  that  the  bill  was  duly 
presented  .for  payment,  was  filed ;  *^^ 
therefore  after  the  defendant's  attention 
was  called  to  the  fact,  and  he  referred  to 
Lundic  c.  Robertson,  (7E2a8t,  231,  ante. 
234,)  where  a  promise  by  an  indorser  to 
pay  the  bill  three  months  after  it  became 
due,  was  held  to  be  primd  facte  evidence 
of  his  admission  that  the  bill  had  been  pre* 
sented  to  the  acceptor  for  payment  in  dec 
time,  and  dishonoured,  and  due  notice  of 
it  given  to  him.  Lord  Ellenboroueb,  C.  J- 
stopping  the  argument,  said,  that  the  court 
thought  that  it  should  have  been  left  to  the 
jury  to  say  whether,  under  the  circuio- 
stances  of  the  caee,  ^e  defendant  had  do- 
tice  at  the  time  of  .his  application  for 
indulgence,  that  there  had  been  no  due 
presentation,  and  therefore  made  the  rule 
absolute. 

"  Bay],  221,  2.  Potter  «.  Raywortl, 
13  East,  417.  Indorsee  of  a  note  aninst 
the  payee  and  indorser.  It  appeared  thai 
the  note  which  had  been  negotiated  in  the 
country,  had  been  indorsed  by  the  defeo- 
dant  to  Fulford,  by  him  to  the  plaintiff,  bj 
the  plaintiff  to  Kirton,  and  by  him  to  others 
before  it  became  due;  a  fortnight  after  itbad 


(1)  Where  there  has  been  laches  in  not  giving  notice  to  Che  indorser  of  thtnoA<aeeept- 
ance  o(  a  foreign  bill,  a  promise  by  the  incToner  to  pay,  »  not  binding  on  him.  Phi^ 
V.  M*  Ct(rdp.  1  Haft.  9i  Johns.  187. 


OF  XON-ACGEPTANCS  OF  A  BILL, 

If,  however,  a  promise  to  paj  be  made  without  a  knowledge  of  the 
fact  of  non-acceptance,  or  of  the  laches  of  the  holder,  it  will  not  be 
binding;^  and  even  a  payment  under  such  circumstances  might,  if  the 
party  making  it  were  prejudiced  by  the  conduct  of  the  holder,  and 
there  were  any  wilful  concealment  on  his  part,  be  recovered  back.*" 
The  promise  also  should  amount  to  an  admission  of  the  holder's  right 
to  receive  payment,  and  therefore  where  a  foreigner  said,  •«  I  am  not 
acquainted  with  your, laws,  if  I  am  bound  to  pay  it  I  will,"  such  pro- 
mise was  not  considered  as  a  waiver  of  the  objection  of  want  of  no- 
tice :'  and  it  has  been  considered,  that  if  ihe  promise  were  made  on 
the  arrest,  it  shall  not  prejudice ;  but  this  doctrine  seems  questionable.*" 
If  an  indorser  propose  to  the  holder  to  pay  the  bill  by  instalments,  and 
SQch  oflRsr  be  rejected,  he  is  at  liberty  afterwards  to  avail  himself  of 
tlie  want  of  notice/  So  it  was  decided  in  a  late  case,  that  if  the 
drawer  or  indorser  after  being  arrested,  without  acknowledging  his 
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became  due,  Slirton,  who  had  taken  it  up, 
caiied  on  the  defendant,  who,  until  then, 
had  received  no  notice  of  its  dishonour, 
fhc  defendant  then  promised  Kirton  to  pay 
I'm  the  next  day;  having  failed  in  this, 
Kirton  resorted  to  the  plaintiff,  who  paid 
the  amount,  and  the  defence  now  being 
che  want  of  notice,  the  question  was,  whe- 
ther the  plaintiff  could  avail  himself  of 
thi^  promise  so  made  to  Kirton.  Graham, 
B.  directed  a  verdict  for  the  plaintiff,  and 
ca  motion  to  set  it  aside,  the  court  held, 
liut  this  promise  was  an  acknowledgment 
by  the  defendant  either  with  notice  or  that 
without  notice,  he  was  ihe  proper  person 
} 3  pay  the  note,  and  refused  a  rule.  Lord 
EUei^ough,  C.  J.  said,  that  whether  the 
promise  to  pay  were  made  to  the  plaintiff 
rr  any  other  party  who  held  the  note  at 
the  time,  it  was  equally  evidence  that  the 
defendant  was  conscious  of  hu  liability  to 
p^ythe  note  which  must  be  because  he 
iiad  had  due  notice  of  the  dishonour.  Bay* 
^ey,  J.  considered  the  promise  by  the  de- 
fendant either  as  an  acknowledgment  that 
he  had  had  due  notice  of  the  dishonour,  or 
tiut  without  such  notice  he  was  the  proper 
per50Q  to  pay  the  note  as  for  the  party  for 
^'l)oee  use  it  was  drawn.   Rule  absolute. 

^  Blessard  v.  Hirst,  6  Burr,  2672. 
Goodan  V.  DoUcy,  1 T.  B.  712.  Williams 
^  Bartholemew,  1  Bos.  &  Fnl.  326.  Bayl. 
^<  Stevens  v.  Lynch,  2  Campb.  333,  ad- 
mitted in  1^  East,  89  S.  C.  Hopley  v. 
Dufresne,  15  Eaat,  276, 7,  ante,  237,  note. 

Blessard  v.  Hirst  and  another,  5  Burr. 
2870.  The  defendant  indorsed  a  bill  to 
the  plamtiff,  and  he  indorsed  it  over;  his 
indorsee  presented  it  for  acceptance  a 
month  before  it  became  due,  and  accept- 
ance was  refused;  it  was  afterwards  pre- 
sented for  payment,  and  payment  was 
refused,  of  which  notice  was  given  to  the 
defendants,  but  they  had  notice  of  the  re- 
fosal  to  accept.  The  drawer  was  a  bank- 
rupt before  the  bill  became  due,  but  he 
continued  in  credit  three  weeks  after  the 
presentment  for  aeeeptance.  Three  days 
^^  the  notice,  one  of  the  defendants 


called  on  the  plaintiff  at  Bradford,  on  his 
way  to  Leeds,  and  he  said  he  would  take 
up  the  bill  as  he  returned,  but  on  his  re- 
turn he  said  he  was  advised  he  was  not 
bound  to  do  it,  upon  which  this  action  waif 
brought;  and  on  a  caise  reserved,  the  court 
held,  that  though  the  holder  might  not  have 
been  obliged  to  present  the  bill  for  accept- 
ance, yet  as  he  did,  he  ought  to  have  given 
,  notice  of  the  refusal,  and  that  by  not  so 
doing,  he  had  taken  the  risk  upon  himself, 
and  notwithstanding  the  promise  of  one  of 
them,  the  defendants  had  judgment. 

Goodall  V.  DoUey,  1  T.  R.  712.  A  bill 
drawn  in  favour  of  the  defendant,  payable 
the  11th  January,  17S7,  wa^  presented  for 
acceptance  by  the  plaintiffs,  the  8th  No- 
vember, 1786,  when  acceptance  was  re- 
fused ;^tbey  gave  no  notice  to  the  defendant 
till  the  6th  January,  and  then  did  not  say 
when  the  bill  was  presenter),  upon  which 
the  defendant  proposed  payinp;  it  by  instal- 
ments, but  the  plaintiff  rejected  that  offer, 
and  brought  this  action.  Henth,  J.  thought 
the  defendant  discharged  for  want  of  no- 
tice, and  that  his  offer  to  pay  being  made 
under  ignorance  of  the  circumMtances,  was 
not  binding,  and  the  jury  under  his  direr-  t 
tion,  found  a  verdict  for  the  defendant. 
Upon  cause  shown  against  the  rule  for  a 
new  trial,  the  court  thought  the  verdict 
and  direction  right,  and  discharged  tl.i* 
rule. 

•  Chatfield  V.  Paxton,  .inte,  236,  r.ofA. 
Martin  v.  Morgaji,  3  Moore,  633.  1  Gow. 
Rep.  123.  S.  C.  Williams  v.  Bartholemew, 

1  Bos.   &  Pul.   326.     Bible  v.  Luroley, 

2  East,  469.  Malcomb  v.  FuUarton, 
2  T.  R.  645.  Quaere  if  not  prejudiced 
could  he  sustain  such  action?  Farmer  v. 
Arundel,  2  Bla.  Rep.  824.  Price  r.  Neai, 
1  Bla.  Rep.  390.  8  Burr.  1355.  &  C 
Ancher  v.  Bank  of  Knglsnd,  Doug.  637. 
Bi2e  0.  Dickason,  1  T.  R.  286. 

«*  Dennis  v.  Morris,  3  Esp.  Rep.  158. 

*  Rouse  P.  Redwood,  1  Esp.  Rep.  155. 

f  GoodaU  o.  Dolley,  I  T.  R.  714,  aate, 
288« 
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conse- g^u^  demanded,  thiii  does  not  obviate  the  necessity  of  proving  ilolice  $ 

•ueriectto^^^  Lord  £llenborough  in  that  case  observed,  **  This  offeris  neither 

give  aotiee  an  acknowledgment  nor  a  waiver  to  obviate  the  necessity  of  expressly 

may      b«  proving  notice  of  the  dishonour  of  the  bill.    He  Bii^t  have  offered  to 

^^*  <^gjlve  hS  acceptance  at  one  or  two  months,  althourii,  b^ng  eotitled  to 

dooelway.  ^^^^  ^^  ^^^  dishonour  Qf  the  CMrmer  bill,  he  had  received  nane,  md 

although  upon  ,this  compromise  being  refused,  he  meant  to  rel^  upon 

this  <^ection.    If  the  plaintiff  accept^  the  offer,  {^ood  and  well,  if  not, 

things  were  to  remain  on  the  same  footing  as  before  it  was  made  j"<  (308) 

K  Cuming  v  French,  2  Carapb.  106. 


(808)  Tliere  are  many  circumstance  which  in  point  of  law  amount  to  a  waiver  of 
notice.  And  the  doctrines  respecting  waiver  of  notice  equally  apply  to  the  non-accep- 
tance, and  non-payment  of  hiUa,  and  non-payment  of  notes,  the  cases  on  this  subject 
which  have  been  decided  in  the  United  States,  will  be  here  collected  together.  If  the 
maker  of  a  note  abscond,  and  the  indorser  before  it  becomes  dne,  informs  the  holder  of 
the  fact,  and  requests  delay,  and  agrees  to  give  a  new  note  for  the  amount,  it  b  a  wtiver 
of  demand  and  notice  of  non-payment  Leffingweli  ▼.  Whiter  1  J<^.  CSas.  09.  So  if 
the  indorser,  before  the  note  becomes  due,  takes  an  assienmentof  ai/the  property  of  the 
maker  as  security  for  his  indorsements.  Bond  v.  Farnham^  5  Mass/Bep.  170.  But  it 
will  be  otherwise  if  he  take  an  assignment  of  property  only  to  secure  him  against  fail 
indorsement  of  other  specified  notes*    Ibid. 

And  a  waiver  of  notice  or  an  agreement  to  be  bound  by  a  notice  difiEerent  from  that 
which  the  law  requires,  may  be  inferred  from  tlie  conduct  of  the  parties.  Upon  this 
ground  it  has  been  decided  In  MdasaehtuettSt  that  if  the  parties  do  their  buMness  at  a 
•particular  bank  at  which  a  note  is  made  payable,  they  will  be  presumed  to  agree  to  be 
bound  by  the  usage  of  that  bank  as  to  demand  sind  notice,  alUiougjb  such  usage  maj  be 
entirely  at  variance  with -the  general  rules  of  law  ;  as  for  instance,  if  the  UMige  of  die 
bank  be  to  make  a  demand  on  the  maker  before  the  note  becomes  due,  or  to  give  noties 
to  the  indorser  before  or  after  the  time  required  by  law  ;  or  by  putting  letters  tato  a 
post-office,  or  by  any  other  mode  or  conveyance  varying  from  the  rules  of  law.  JbM9 
v.  FiUea,  4  Mass.  Rep.  246.  Widgery  v.  Mwtroe,  6  Mass.  Rep.  440.  IVeiMiaif ,  Di- 
reetor$  fy  Co.  of  the  IJneoln  and  Kermeheek  Bank  v.  Mammett,  9  Mass.  Rep.  159.  Tltt 
same  v.  Page,  9  Mass.  155.  These  decisions  do  not  seem  to  have  been  recognised  in 
any  other  state  ;  and  may  perhaps  be  thought  to  deserve  farther  consideration. 

A  promise  to  pay  a  dishonoured  note  or  bill  made  with  a  full  knowledge  of  all  the 
circumstances,  will  also  be  deemed  a  waiver  of  a  due  demand  and  notice.  Donaldson 
'▼.  Means,  4  Dall.  Rep.  109.  Pierson  v.  Hooker ,  8  John.  Rep.  08.  Ih&yee  v.  Denm- 
Mii,  6  John.  Rep.  248.  Milier  r.  HaMey,  5  John.  Rep.  875.  Cfopp  v.  J^DuzaiU  9 
Mass.  Rep.  1.  Hopkins  v.  lAsweU,  12  Mass.  Rep.  S2.  But  the  promise  mut  be  ex- 
plicit and  made  out  by  the  most  clear  and  unequivocal  evidence.  Hierefore  where  the 
indorser  speaking  of  several  bills  on  different  places,  and  under  different  circmnstances. 
said  "  he  would  take  care  of  them ;"  or  '<  he  woukl  see  them  paid  ;"  it  was  held  not  nlB- 
cient  evidence  of  a  promise  to  pay  one  of  the  bills  on  which  no  notice  of  noii-aecq[>taBce 
had  been  given.  Miller  v.  Haddey^  5  John.  Rep.  876.  and  see  Griffin  v.  Gaff,  13 
John.  Rep.  428.  And  what  a  man  says  under  the  surprise  of  a  sudklen  and  unexpected 
demand  ought  to  be  construed  with  a  good  deal  of  strictness.  May  v.  Cqj0i»,  4  Mass. 
Rep.  841.  Indeed  it  seems  to  have  been  held  that  under  such  circumstances  a  prom»e 
to  pay  a  bill  which  had  been  proterted  for  non-acceptance,  and  of  which  doe  notice  had 
not  been  given  to  the  indorser,  did  not  bind  hfan,  as  it  was  wholly  without  eonsiderstioD. 
and  especially  as  he  retracted  his  promise  within  a  few  days  afterwards.  May  v.  Co/- 
fi%»  And  it  has  been  repeatedly  decided  in  Massaekusetts,  that  if  an  indorser  uader 
ignoranu  of  the  law,  or  through  mistake  of  the  law,  promise  to  pay  a  dishonoured  bill 
or  note,  he  is  not  bound  by  such  promise.  Warder  ▼.  Jhteker,  7  Mass.  Rep.  449. 
Freeman  v.  Boynton,  7  Mass.  Rep.  488.  May  v.  Coffin.  And  it  seems  generally 
agfieed  that  a  promise  to  pay,  or  an  actual  payment  under  a  mistake  of  the  UetM.  Ib 
not  binding.  Donaldson  v.  Means,  Garland  v.  The  Salem  Bank^  9  Mats.  Rep.  408- 
Crain  v.  Colwell^  8  John.  Rep.  884.  Tower  y.  Dwrell,  9  Mass.  Repi  882.  l^pMcrvtf' 
ham  r.PrictfsEah  I  Bay's  Rep.  291.  Gfrt^  v.  Go#,  12  John.  Rep.  42&  Trimble 
V.  TTwme,  16  John.  162. 

But  a  waiver  of  a  right  to  notice  made  by  the  indoner  of  a  note,  does  not  in  general 
excuse  the  holder  from  demanding  payment  of  the  m«ker  at  die  maturity  of  the  note,  (of 
it  may  be  done  in  the  confidenee  that  the  maker  will  punctually  pay  it  Berkshire  Btnk 
▼.  Jones.,  6  Mass.  Rep.  524.    And  a  qualified  or  conditional  promise  of  the  indorter  M> 
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and  it  has  nttskHy  been  considered,  that  admitting  that  a  drawer  of  a^'^-  How 
bill  may  by  circamstaAces  impliedhf  waive  his  right  of  defence  founded  ^  ^^"'"^ 
on  the  laches  of  the  holder ;  yet  an  indorser  can  only  do  so  by  an  ex^  a  n^i^tto 
press  waiYer,  there  being  a  material  distinction  in  this  respect  between  give  notice 
tile  sitnation  of  a  drawer  and  indorser.^  Where  the  plaintiff  relies  on  m^y  bo 
a  statement  by  the  indorser  after  the  bill  was  due,  tiiat  he  knew  he  ^tta^^^f'' !" 
disdiai|^9  bot  that  the  plaintiff  had  behaved  so  well  to  him  in  money  a^le«wlq^ 
matters,  that  he  should  take  no  adyantage  of  it,  but  would  pay  the 
moaey ;  he  must,  it  is  said,  also  prove  a  demand  on  the  acceptor.* 

A  person  who  has  been  once  discharged  by  laches  from  his  liabUity,  f  340  3 
is  always  discharged  ;  and  therefore  where  two  or  more  parties  to  a  bill 
ha?e  been  so  dischaiged,  but  one  of  them  not  knowing  of  the  laches, 
pays  it,  such  payment  is  in  his  own  wroug,  and  he  cannot  recover  the 
nioney  from  another  of  such  parties.^ 


The  custom  of  merchants  is  stated  to  be,  that  if  the  drawee  of  a  bill  Sect  4.  Of 
of  exchange  abscond  before  the  day  when  the  bill  is  due,  the  holder l'^'*''  ** 
may  protest  it,  in  order  to  have  better  security  for  the  payment,  and  J^jJ^ *****" 
should  give  notice  to  the  drawer  and  indorsers  of  the  absconding  of  the*^* 
drawee  ;^  and  if  the  acceptor  of  a  foreign  bill  become  bankrupt  before 
it  is  due,  it^  seems  that  tne  holder  may  also  in  such  case  protest  for 
t)etter  security ;"  but  the  acceptor  is  not,  on  account  of  the  bankruptcy 


^  BomdnJe  «.  Lowe,  4  Taunt  03.  and 
Me  Shepkody  SerieMit*a,  argument,  id. 
96,  7.  Tbft  d«£BBdant,  who  waa  an  in- 
^fowsr,  wrote  the  foUowing  letter,  in  an- 
swer to  one  from  the  then  holder  : —  ^ 

"  Sir, 
"I  cannot  think  of  remitting  until  I 
receive  the  draft,  therefore  if  you  think 
proper,  you  may  retiurn  it  to  Trevor  and 
Co.  Whitchurch  Old'  Bank,  if  you  con- 
sider me  uniiafe. 
28th  January,  1811. 

&ned  J.  LOWE,  Whitchurch." 
*•  To  Mr.  John  Wilkina.'' 

This  letter  was  held  not  to  amount  to  a 
vaiyer  of  the  laehea  in  not  giving  due  no- 
tiee  of  non-payment 


I  Brown  v.  M*Dermot,  5  Eap.  Rep.  265. 

k  Bayl.  442.  Roficoe  o.  Hardy,  12  East, 
484.  Turner  v.  Leech,  4  Barn.  Ik  Aid. 
451. 

>  Anon.  Ld.  Raym.  74a  Mar.  27.  Ill, 
112.  Beawe»,  pi.  22.  24.  26.  27.  29. 
Kyd,  139.    See  BayL  69,  n.  (c)  72,  73. 

75. 

The  following  is  an  extract  from  the 
code  of  laws  at  Antwerp,  relaring  to 
bills  of  exchange  i^-"  In  the  case  of 
£ulure  {de  faillit^)  of  the  acceptor  before 
the  usage  {Pgcheanee)  the  holder  may 
cause  it  to  be  protested,  and  put  in  force 
his  recourse  {exereer  son rScours**) 

">  Id.  ibid.  Ex  parte  Wackerbarth,  5 
Ves.  574.    Kyd,  139. 


pay,  which  is  rejected  by  the  holder,  is  not  a  waiirer  of  notice.    Agon  t.  M^ManuBf 
n  Jckm.  Rep.  180.     CVam  y.  Oolwell,  8  John.  Rep.  180. 

It  aeema  that  if  an  indorsee  of  a  note  cannot  recover  upon  it  against  the  maker,  bj 
rcttcn  of  usury  between  the  maker  and  hi»  indorser,  of  which  usury  the  indorsee  was 
ignorant  at  the  time  of  the  purchase,  he  may  recover  against  such  indorser,  without  ha- 
^'^H  given  him  due  notice  of  the  dishonour  of  the  note.  Copp  v.  M^Dugall,  9  Mass. 
Rep.  1. 

If  the  drawer  of  a  promissory  note  be  known  by  the  indorser  to  have  been  insolvfliit 
vhen  the  note  waa  made,  and  when  it  became  due,  the  indorser  is,  nevertheless,  entitled 
to  due  notice  of  non  payment  by  the  drawer.  But  if  the  indorser  has  accepted  frook  the 
<irawer,  a  general  assimment  of  liis  estate  and  e&cts,  notice  is  not  necessaiy.  Bartcn 
V.  Baker,    1  Serg.  &  Rawle,  334. 

When  the  drawer  <>f  a  note  is  known  to  be  a  bankrupt  or  insolvent  demand  and  notice 

ve  not  necessary.     Clark  v.  Mnton,  2  Const  Rep.  682.    But  it  must  be  an  utter  and 

^^chffed  iaaolvency  of  record  and  known  as  such  to  te  indorser.    Kiddett  v.  i^<IL 
Ibid.  67^, 
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Sect  4.  or  of  the  drawer^  compellable  to  give  this  security.^  The  neglect  to  mtkm 
-^JJI^f^^  f his  protest  will  not  affect  the  holder's  remedy  atranst  the  drawer  and 
^l^^  indbrsers,"  and  its  principal  ase  appears  to  be,  Oiat  bj  giving  notice 

to  the  drawer  and  indorsers  of  the  situation  of  the  acceptor,  by  which 
it  is  become  improbable  that  payment  will  be  made,  they  are  enabled 
by  other  means  to  provide  (or  the  payment  of  the  bill  when  doe,  and 
thereby  prevent  the  loss  of  re-exchan^e,  &c.  occa^^ioned  by  the  retnm 
of  the  bul.'  It  may  be  collected,  that  thou s:h  the  drawer  or  indorsers 
refuse  to  give  better  security,  the  holder  must  neverthelasi  watt  till  the 
bill  be  due,  before  he  can  sue  either  of  those  parties.* 


Beet  5.  Of  Ant  person  may,  without  the  consent  of  the  drawer  or  indoraers, 
•ccq)t>nce  ^>cept  the  bill,  wfta  protest^  for  better  security. '  This  security,  it 
0^a  ^»^|g  g^jj^  2s  usually  given  by  making  another  subscnption  under  the  pro- 
[  d41  1  ^^U  that  the  person  who  becomes  new  security,  will  be  bound  as  prin- 
cipal for  the  payment  of  the  sum  mentioned  in  Ihe  bill,  upon  which  the 
protest  is  made.^ 

When  a  forei;;n  bill  is  protested  for  non-acceptance,  or  for  better 
security,'  the  drawee  or  any  other  person  may  accept  it  supra  protest, 
which  acceptance  is  so  called,  from  the  manner  in  which  it  is  made. 
This  description  of  acceptance  is  frequently  made  upon  a  foreign  bill. 
for  the  purpose  either  of  promoting  the  negotiation  of  the  lull  when  the 
drawee's  credit  is  suspected,  or  to  save  the  reputation,  and  prevent  the 
prosecution  of  some  of  the  parties,  where  the  drawee  either  cannot  be 
found,  is  not  capable  of  making  a  contract,  or  refuses  to  accept ;  and 
such  acceptance  is  called  an  acceptance  for  the  horumr  of  the  persoo  on 
whose  benalf  it  is  made,  and  it  enures  to  the  benefit  of  all  who  be- 
come parties  subsequently  to  that  person.*^ 

lit  Bjr  The  drawee^  though  he  may  not  choose  to  accept  ^n  account  of  him 
whommMleiii  whose  favour  he  is  advised  the  bill  is  drawn,  may  nevertheless  accept 
for  the  account  and  honour  of  the  drawer,  or  in  case  he  do  not  choose 
to  accept  on  account  of  the  drawer,  he  may  accept  for  the  honour  of 
the  indorser ;  in  which  latter  case  he  should  immediately  send  the  pro- 
test on  which  he  mad%  the  acceptance  to  the  indorser.^  It  is  said,  that 
if  the  holder  be  dissatisfied  with  the  acceptance  supra  protest^  and 
Insist  on  a  sin^ple  acceptance,  and  protest  the  bill  for  want  of  it,  the 
acceptor  shoula  renounce  the  acceptance  he  had  made,  and  should 
insist  that  it  be  cancelled.^ 

When  the  drawee  will  not  accept,  the  bill,  any  other  person  miaT, 
after  refusal  by  him,*  and  after  protest,  accept  it  for  the  honour  of  toe 
bill,  or  of  the  drawer,^  or  of  any  pasticular  indorser  ;^  and  even  a 


"  Beawes,  pi.  22. 

•  Ibid.  pi.  23. 
P  Ibid.  pi.  24. 
4  Ibid.  pi.  26. 

r  Ex  parte  Wackerbarth,  6  Vea.  574. 
et  vrfra  See  the  obaerrations  on  ac- 
ceptances sttpra  protest  in  Hoare  v.  Caze- 
nove,  16  East,  391. 

•  Com.  Dig.  Merchant,  F.  8.  cites  Mar.  28. 

•  Ex  parte  Wackerbarth,  6  Yes.  574. 
Ba^.  74. 

»  Htissej  V.  Jacob,  Ld.  Rajm.  88. — 


Lewin  v.  Brunetti,  Lutw.  899.    BeaTpe«. 
pi.  34.    Poth.  pi.  112,  18, 14.     Bajri  45. 

*  Beawes,  pi.  38,  4.  see  ante,  224. 
y  Id.  pi.  87. 

■  Beawes,  pi.  88.  Haasey  v.  Jacob, 
Lord  Raym.  88. 

•  Mar.  125,  6,  7,  8.  Lewin  o.  Bru- 
netti,  Lutw.  896.  899.  Carth.  129.  S.  C. 
observed  upon  in  Hoare  o.  Cazenore,  16 
East,  391. 

^  Beawes,  pi.  88.  42.  Jackson  p.  Hud- 
son, 2  Campb.  448, 
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bill  prf^vIouBly  accepted  sigffra  protest,  may  be  accepted  by  another  Sect  6,  Of 
person,  svpra  protest^  in  honour  of  some  particular  person. «    No  ®**^»^^J*^! 
nowever,  should  accept  a  bill  under  protest  for  non-acceptance  for  the  ^^^   ^ 
honour  of  the  drawer,  before  he  has  ascertained  from  the  drawee  his 
reason  for  suffering;  the  bill  to  be  protested  5  but  if  the  acceptance  be  f  242  3 
in  honour  of  the  indorser,  such  inquiry  is  unnecessary.* 

It  is  said,  that  the  holder  of  a  bill  must  receive  an  acceptance  supra 
protest^  if  offered  by  a  responsible  person,  it  being  of  no  importance 
to  him,  whether  it  be  accepted  simply,  or  under  a  protest,  as  the  ac- 
ceptor pays  the  charges,  unless  he  had  orders  from  the  remitter  not 
to  admit  of  such  an  acceptance.  *  But  this  dictum  seems  to  be  er- 
roneous,' for  it  has  been  adjudged  that  the  holder  need  not  acquiesce 
in  any  case.'  There  cannot  be  a  series  of  acceptors  of  the  same  bill ; 
it  must  either  be  accepted  by  the  drawee,  or  failing  him,  by  some  one 
for  the  honour  of  the  drawer.* 

The  method  of  exciting  supra  protest  is  said  to  be  a^  follows :  the  Sdly.  Of  the 
acceptor  must  personally  appear  beibre  a  notary  public  with  witnesses,  mode  of  ac- 
and  declare  that  he  accepts  such  protested  bill  in  honour  of  the  drawer  ^^^P^j^*^' 
or  indorser,  and  that  he  wrll  satisfy  the  same  at  the  appointed  time;  and^*^"^^^** ' 
then  he  must  subscribe  tii^  h\\t  with  his  own  hand,  thus — *^  accepted 
supra  protest,  in  honour  of  J.   B.,"^  or,  as  is  more  usual,  ^accepts 
S.  P."    A  general  acceptance  supra  protest  is  considered  as  made  for 
the  honour  of  the  drawer,  unless  otherwise  expressed.    Such  accept- 
ance, however,  may  be  so  worded,  that  though  it  be  intended  for  uie 
honour  of  the  drawer,  yet  it  may  equally  bind  the  indorser ;  but  in 
this  case,  notice  of  such  acceptance  must  be  sent  to  the  latter.*    The 
holder  should  always  take  care  to  have  the  bill  protested  for  non-ac- 
ceptance before  the  acceptance  for  honour  is  maae,  as  otherwise,  it  is 
said,  the  drawer  might  allege  that  he  did  not  draw  on  the  person 
making  the  acceptance.*^ 

An  acceptance  supra  protest  is  as  obligatory  on  the  acceptor,  as  if  nosdly.Ofthe 
protest  haa  intervened,  it  being  immaterial  to  the  holder  of  a  bill,  on  liability  of 
whose  account  it  is  accepted.*    If  the  acceptance  were  for  the  honour****  accept- 
of  the  bill,  or  of  the  drawer,  the  acceptor  is  liable  to  all  the  indorsees,  %ot^^^ 
as  well  as  the  holder  :  if  in  honour  of  a  particular  indorser,  then  to 
all  subsequent  indorsees.    The  acceptance  supra  protest,  however,  is 
only  a  conditional  engagement,  and  to  render  such  acceptor  absolutely 
liable,  the  bill  most  be  duly  presented  for  payment  to  the  drawee,  and  f  343   ] 
protested  in  case  of  refusal.""  (313)  ^ 

<"  BeawM,  pi.  42.  ^  Marias,  88. 125,  6,  7. 

^  Beawea,  pi.  46.  <  Beawes,    pi.    35.    45.        Mitford   r. 

«  Ibid.  pi.  27.  36.  Walcot,  Ld.  Raym.  575.     12  Mod.  410. 

*  Mitford  V.  Walcot,  12  Mod.  410.    Ld.  a  C.  Gregory  ».  Walcot,  Com.  76.    Pil- 

Raym.  575.  S.  C  et  vide  Beawes,  pi.  87.  lans  v.  Van  Mieiop,  Burr.  1672.  4.  Bayl. 

Oregory  v.  Walcot,  Com.  76.    PU&ns  v.  42,  n.  b. 

VaD  Mierope,  8  Burr.  1672.  4.  »  Hoare  and  another  v.  Cazeaoire  and 

e  Jackson  v,  Hudson,  2  Campb.  447.  another,  16  East,  891.  This  was  an  action 

Ante,  166.  on  a  set  of  foreign  bills  of  exchange  drawn 

^  Beawes,  pi.  88.  at  Hambro',  on  Fen  and  Hanbury  in  Lon- 

'  Ibid.  pi.  89.  don,  at  one  hundred  and  thirty  days  after 


(313)  When  a  UU  of  exchange  u  protested  for  non-acceptance,  and  afterwards  is  ta- 
ken lip  and  paid  for  the  honour  of  an  indorser,  ii  has  been  held  that  the  holder  is  still 
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4tWy.  Of  A  person  accepting  a  bill  supra  protest,  either  for  the  honour  of  a 
^*^*^**f  drawer  or  of  an  mdorser,  although  without  his  order  or  knowledge,  ha«, 
ceptor.  *^'**  *^  *s  said,  his  redress  and  remedy  against  such  person^  and  to  all 
other  persons  who  arc  liable  to  that  person,  who  must  indemnify  him 
from  any  damage  he  may  have  sustained,  the  same  as  if  he  had  acted 
entirely  by  his  direction. »»  He  who  accepts  a  bill  in  honour  of  the  draw- 
er only,  has  ne  remedy  against  any  of  the  indorsers,  because  he  accepts 
merely  on  the  behalf  of  the  drawer ;  but  the  acceptor  for  the  honour  of 
the  drawer  of  a  bill  already  accepted  by  the  drawee,  but  protested  bv 
the  holder  for  better  security^,  may,  when  he  has  paid  the  bill,  sue  tlie 
drawer  or  drawee,  though  in  the  case  of  a  bankruptcy  of  these  parties, 
if  the  first  acceptance  were  for  the  accomij^odation  of  the  drawer,  a 
court  of  equity  will  compel  the  acceptor  $upra  protest  first  to  resort  to 
the  drawer's  estate.^ 

[  244  3  -A.n  acceptor,  for  the  honour  of  an  indorser,  has  no  claim  upon  an; 
partj  to  the  bill  subsequent  to  him  for  whose  honour  he  accepted  ;  bu . 
the  mdorser,  for  whose  honour  he  accepted,  and  all  the  prior  partie«. 
the  drawer  included,  are  obliged  to  make  satisfaction  to  the  accey 
tor.p 


date;  the  bills  were  presented  to  Messrs.  P. 
imd  H.  for  acceptance,  and  refused,  and 
protest  duly  made  for  non-acceptance;  the 
bills  were  afterwards  accepted  by  the  de- 
fendent  under  protest  for  the  honour  of 
the  first  indorsers.  When  the  bill  became 
due,  it  was  not  presented  to  the  drawees 
for  payment  nor  protested  for  non-paj^ment 
The  defendants  refused  to  pay  the  bill,  in 
consequence  of  orders  from  the  first  indor- 
sers. ^t  the  trial  the  plaintiff  had  a  ver- 
dict subject  to  the  opinion  of  the  court  on 
the  above  case;  and  after  two  arguments, 
and  time  taken  to  consider,  the  court  were 
of  opinion,  that  a  presentment  to  the  ori- 
e:insd  drawees  for  payment,  and  a  protest 
for  non-payment  by  them,  was  essential  as 
a  previous  requisite  to  maintaining  an  ac- 
tion against  an  acceptor,  for  the  honour  of 
a  first  indorser,  and  ordered  the  prxstea  to 
the  defendants.  Lord  Ellenborough  said, 
*'  the  reason  of  the  thing,  as  well  as  tlie 
strict  law  of  the  case,  seems  to  render  a 
second  resort  to  the  drawee  proper,  wlien 
the  unaccepted  bill  still  remains  with  the 
holder,  for  effects  often  reach  the  drawee, 
who  has  refused  acceptance  in  the  iirst  in- 
stance, out  of  which  the  bill  may  and  v/ould 
be  satisfied,  if  presented  to  him  again,  when 
the  period  of  payinent  had  arrived  ;  and 
the  drawer  is  entitled  to  the  chance  of  the 


benefit  to  arise  from  such  bccoikI  deir.rr 
or  at  any  rate,  to  the  benefit  of  that  e. 
dence  which  the  protest  affords  ;  that  ih 
demand  has  been  made  duly  without  efftt-r. 
as  far  as  such  evidence  may  be  available  'o 
him  for  purposes  of  ulterior  resort." 

«  Beawes,  pK  47.     Smith  9.  Ni«scn. ! 
T.  R.  269.  Bayl.  73, 4.  et  nidejaost,  of  paj 
ment  sitpra  protest. 

"  Ev  parte  Wackerbarth,  5  Ves.  57^ 
The  acceptor  of  a  bill  having  become  b?iik 
rupt,  and  the  holders  having  proteste:!  it 
for  better  security,  Christian  and   't\ovr^\i 
accepted  it  for  the  honour  of  the  drawers, 
and  having  paid  it,  now  claimed  to  t^o  t^n:. 
tied  to  dividends  under  the  bankrupt '- '■^ 
tate.     The  Chancellor  said,  he  had  >-p  -  " 
to  persons  in  trade  upon  the  subject,  nrJ 
the  result  was,  that  the  per*son  accfr;)':'^'. 
for  the  honour  of  the  drawer^ tiad  a  nphli" 
come  u\5on  the  acceptor.     He  said,  ho^^- 
ever,  that  the  justice  of  the  case  reqiiir- 
that  they  should  go  in  the  first  place  aur c 
the  drawer,  if  the  acceptor  had  no  eJun-:  . 
and  directed  an  inquiry  to  be  made,  whr. 
er  the  original  acceptor,  or  Christian  ar.  • 
Bowen,   had   effects  of  the    drawer's  • ' 
hand. 

r  Beawes,  pi,  49.  85.  44.    Polh.  pV  ''■ 
Molloy,  B.  2.  c.  10.  s.  24. 


bound  to  cause  the  bill  to  be  protested  for  non-acceptance  and  non-payirient,  sirl  to  / 
regular  notice  to  the  antecedent  parties  in  tlie  same  manner  as  if  the  bill  had  not !  • 
taken  up.     It  is  material  however  to  observe  that  this  doctrine  was  deliverfid  in  a  rr- 
where  the  action  was  brought  by  the  indorser  for  who^e  honour  the  bill  had  bf.'.i  r^ 
against  a  prior  indorser,  and  that  the  neglect  to  make  the  protest  and  give  notir' 
on  the  part  of  the  persons  who  had  t»keu  tip  the  bill  for  his  honour.    J.ertnsr  v  Lc 
10  Mass.  Rep.  1. 


M 
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CHAPTER  Y. 


OF  PRESENTMENT  OF  A  BILL,  &c.  FOR  PAYMENT— OF 
PAYMENT— OF  THE  CONDUCT  WHICH  THE  HOLDER 
MUST  PURSUE  ON  NON-PAYMENT;  AND  OF  PAYMENT 
SUPRA  PROTEST. 

iT  would  be  extremely  prejudicial  to  comroerce,  if  the  holder  of  a  Sect  I.  Of 
l»ill  or  note,  were  suffered  to  give  loneer  credit  to  the  drawee  than  the      present- 
iiistrument  directs,   and  afterwards,   (p  default  of  payment  by  the*"^"*      °^ 
ilrawee,  to  resort  to  the  drawer  or  indoraers,  at  a  time  when  perhaps ^nj      i^t* 
the  accounts  between  them  and  the  persons  liable  to  them  may  have  When  pre- 
i)een  adjusted,  or  those  persons  may  have  become  insolvent  5*^  and  the  »entment  ia 
common  law  detests  negligence  and  laches. *»     On  this  principle,  it  is^^^^'^^'^- 
settled,  that  the  holder  ot  a  bill  must  present  it  to  the  orawee  for  pay- 
ment at  the  time  when  due,   \yhen  a  time  of  payment  is.  specified ; 
and  when  no  time  is  expressed,  within  a  reasonable  period  afterreceipt 
of  the  bill;*^  and  that  if  he  neglect  to  do  so,  he  shall  not  afterwards  re- 
>ort  to  the  drawer  or  indorsers,  whose  implied  contracts  are  only  to  pay 
in  default  of  the  drawee,  and  not  immediate  or  absolute,  and  who  are 
always  presumed  to  have  sustained  damage  by  the  holder's  lache8.<'(315) 

» AUen  V.  Dockwra,  1  Salk.  127.    Col-         « poth.  pi.  129.   Cowlev  v.  Dunlop,  7T. 
lins  ».  Butler,   Stra.  1807.     Bui.  Ni.  Pri.      H.  &81,  2. 

470.  2  Bia.  ConL  470.  «»  Heylin  v.  Adamson,  2  Burr.  669.-— 

Cowley  V.  Dimlop,;7T.  R   581,  2.  ace. 

^  Per  Curiam,  in  Chamberlyn  0.  Dela-     Cooper  ».  Le  Blanc,  Rep.  Temp.  Hardw. 
rive,  2  Wils.  364.  295.  semb.  contra. 


('H5)  The  drawer  of  a  bill,  and  the  indorser  of  a  note,  are  responsible  only  after  a  default 
<'f  the  acceptor  or  maker;  and  the  holder  must  first  demand  payment  of  him,  or  use  due 
<lili^ence  to  demand  it  before  he  can  reboit  to  the  drawer  or  indorser.  Munroe  v.  EaS" 
i''n^  2  John.  Can.  75.  Berry  v.  fiobinson,  9  John.  Rep.  121.  Griffin  v.  Goff,  12  John. 
Hfp.  423.  May'\.  Coffin^  4  Mass.  Rep.  841.  And  if  an  indorser  of  a  bill  An  its  bc' 
coming  due  pay  the  amount  to  the  indorsee,  the  latter  never  having  demanded  payment 
«i  ihe  acceptor,  be  cannot  recover  the  amount  from  the  drawer.  Mimroe  v.  JSaston, 
2  John.  Cas.  75.  It  is  no  excuse  for  not  demanding  payment  of  the  drawee,  that  the 
.Irawcr  has  no  funds  in  the  hands  of  the  drawee.  Crtiger  v.  Armstrong y  3  John.  Cas.  5. 
Notice  to  an  indorser  prior  to  a  demand  upon  the  acceptor  ef  a  bill,  or  maker  of  a  note, 
i>  a  mere  nullity.  Jackson  v.  Richards^  2  Caine's  Rep.  343.  Griffin  v.  Goff.  And  in 
respect  to  the  necessity  of  a  demand,  there  is  no  difference  whether  the  note  or  bill  be 
'JuioTsed  before,  or  after,  it  became  due.     Berry  v.  Robinson. 

But  the  want  of  a  demand  will  be  excused  when  the  acceptor  has  absconded,  or  can- 
-lot  be  found.  Putnam  v.  Sullivan,  4  Mass.  Rep.  45.  Widgery  v.  Monroe^  6  Mass. 
Kfp.  449.  Stewart  y.  Eden,  2  Caiae's  Rep.  121.  And  such  fact  may  be  given  in  evi- 
iaact  under  the  common  averment  that  the  note  was  duly  presented,  and  refused  pay- 
ntent  Stewart  v.  Eden,  2  Caine's  Rep.  121.  Saunderson  v.  Judge,  2H.  Bl.  510.  contra 
Wakely  v.  Grant,  6  Mass.  Rep.  386.  But  an  averment  in  such  case  that  the  holder  had 
Hed  due  dUigence,  but  could  not  find  the  acceptor,  would  seem  to  be  more  correct. 
Blakely  v.  Grant. 

Note  If  a  notary  go  to  the  maker's  house  to  demand  payment,  and  find  it  shut  up, 
^ad  that  he  b  out  of  town,  this  is  a  sufficient  demand.  Ogdenv.  Cowley,  2  John. 
Rep  270.- 

Not  only  must  a  demand  be  made  upon  the  drawee,  but  it  must  be  made  within  a  rea- 
fa^jnable  time,  otherwise  the  drawer  will  be  discharged,  especially  if  prejudiced  by  the 
neglect.  Therefore  where  a  creditor  received  an  oi4er  from  his  debtor  oa  a  third  per* 
CiniTY  O.V  BILLS.    -  G  g 
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iftt,  When  An  acceptor  supra  protest^  we  have  seen,  is  also  within  this  rule;*  and 
inent"'  if  a  bill  be  acceptecf,  or  note  made  pavable  a  cei*tain  time  after  sight,  a 
^"^J^^"^' presentment  is  obviously  essential,  in  order  to  complete  the  right  to 
payment.'  And  whenever  it  is  incumbent  on  the  holder  to  present  a 
bill  or  note  for  payment  at  a  precise  time,  and  he  neglects  to  do  so,  he 
will  lose  his  remedy  as  well  on  the  bill  as  upon  the  consideration  ot 
debt,  in  respect  of  which  it  was  j^iven  or  transferred.  It  appears  that 
a  distinction  was  formerly  taken  between  a  bill  of  exchange  given  in 
payment  of  a  precedent  debt,  and  one  given  for  a  debt  contracted  at 
the  time  the  bill  was  given;«  in  the  latter  case,  it  was  always  holden, 
that  the  person  who  received.it  must  have  used  due  diligence  to  obtain 
[]  246  ]  the  money  from  the  drawee,  and  that  in  default  of  his  so  doing,  he  could 
not  support  any  action  against  the  party  from  whom  he  received  it;  but 
in  the  former  case,  the  bill  was  not  considered  as  payment,  unless  the 
money  were  actually  paid  by  the  drawee,  although  the  holder  might 
have  neglected  to  present  it  for  payment,  or  to  give  notice  of  non-pay- 
ment; and  the  holder,  though  he  cold  not  sue  on  the  bill,  might  main- 
tain an  action  for  the  consideration  on  which  it  was  given.*"  Thi% 
distinction,  founded;  it  is  presumed,  on  the  principle  that  a  bill,  deli- 
vered in  consideration  of  a  precedent  debt,  could  only  be  understood 
as  a  collateral  security,  which  the  assignee  might  waive,  does  not  aii} 


longer  exist. » 


It  has  been  holden  that  even  the  bankruptcy,''  insolvency,'  or  deatl. 
of  the  acceptor  of  a  bill,  or  maker  of  a  note,  however  notorious,  will 


•  Ante,  243.- 

^  Holmes  v.  Kerrison,  2  Taunt  323. 

B  Ante,  143. 

^  Clerk  V.  Mundall,  12  Mod.  203— 
1  Salk.  124.  S.  C.  Anon.  12  Mod.  408. 
Anon.  Holt,  299.  Trials  per  Pais,  499. 
Kyd,  171. 

»  Ante,  94,  5,  6.  143.  Bui.  Ni.  Pri.  182. 
Smith  0.  Wilson,  Andr.  187.  It  seems  to 
be  the  opinion  of  a  modern  writer  on  bills 
(Kyd,  172,)  that  the  statute  3  &  4  Anne, 
c-  9.  s.  7.  put  an  end  to  this  distinction;  but 
with  deference  it  is  submitted  that  the 
clause  referred  to  in  support  of  that  opin- 
ion, relate  only  to  »uch  bills  as  are  al- 
luded to  in  the  4th  section  of  the  act, 
namely,  bills  made  payable  after  date,  and 


expressed  to  have  been  given  for  value  re- 
ceived; and  the  7th  clause  also  only  taki^^ 
away  the  accumulative  remedy  given  bv 
the  statute  9  &  10  Wil.  3.  c.  17.  and  3  &  4 
Anne,  c  9.  It  is  therefore  probable  that 
this  alteration  is  rather  to  be  ascribed  K 
the  change  of  opinion  in  our  courts  of  jus- 
tice. 

^  PuKsell  V.  Langstaffe,  Dougl  615.  Per 
Lord  Mansfield,  because  many  means  mav 
remain  of  obtaining  payment  by  the  assi.*-!- 
ance  of  friends  or  otherwise.  Per  Lor-.i 
Ellenborough,  in  Warrington  v.  Furbor. 
8  East,  245.     Ante,  210.     Bayl.  115. 

*  Per  Lord  Ellenborough,  in  Eadaile  r. 
Sowerby,  12  East,  117.  Ante,  210-  Bowt 
V.  Howe,  5  Taunt.  30.     16  East,  116.  S.  C 
Bayl.  115. 


son,  on  the  9th  of  December,  which  the  drawee  agreed  to  pay  in  ten  or  fifteen  days,  ?nt'* 
the  order  was  not  presented  until  the  March  following,  or  afterwards,  when  the  draw»t 
had  become  insolvent,  and  the  drawer  was  held  discharged.  Brower  v.  Jonea,  3  John 
Rep.  280.;  and  see  Cruger  v.  Armstrons;,  8  John.  Cas.  6.  and  Conroyy.  Warren^  3  Joim 
Cas.  259.  Stothart  v.  Lewis,  Overt.  Rep.  215.  If  at  the  time  of  the  note's  falling  due, 
the  holder  is  at  a  place  distant  from  the  place  of  abode  of  the  maker,  a  reasonable  time 
will  be  allowed  to  make  the  demand.  Thus,  where  at  the  maturity  of  the  bill,  the  hoMfr 
was  at  200  miles  distance  from  the  maker's  place  of  abode,  a  demand  six  days  after  %v,i« 
held  to  be  within  reasonable  time;  but  a  demand  thirty  days  after  was  held  unreasonablt. 
Freeman  v.  Boyntoriy  7  Mass.  Rep.  483. 

In  order  to  make  a  demand  good,  it  is  necessary  that  the  party  making  it  should  havr 
a  written  or  verbal  authority  from  the  holder;  and  should  have  with  him  the  note  itstlf. 
for  the  debtor  has  a  right,    upon  payment,   to  receive  and  cancel  it.     Freeman  v 
Boynton, 

If  the  maker  of  a  note  be  alive  at  the  time  6f  its  falling  due,  his  insolvency  doe?  not 
ai)solve  the  holder  from  showing  that  he  has  used  due  diligence  to  obtain  the  amount  d'l? 
rjnh  V    7?<?77\  2  Maveh.  256 
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\ot  excuse  the  neglect  to  make  due  presentment;  and  in  the  last  case  1st  When 
it  should  be  made  to  his  personal  representative,  and  in  case  there      V^s*"^! 
be  no  executor  or  administrator,   tiicn  at  the  house  of  the  deceased,"  p^^^^^J. 
or  the  drawer  or  indorsers  will  be  (lischarc:ed.     It'  the  maker  of  a  note 
!iaa  shut  up  his  house,  it  will  not  sufilce  merely  to  present  it  there,  for 
Jhe  holder  ought  to  inquire  After  him,  and  endeavour  to  find  him  out.™ 
At  all  events,   althou^rh   the  drawee  of  a  bill,   or  maker  of  a  note, 
Imns;  bankers,  maj  have  shut  up  and  abandoned  their  shop,  yet  a  pre- 
scnrraent  there,  or  to  them  in  person,  must  be  made,  and  it  will  not 
sufijce  to  allege  in  a  declaration^  that  they  became  insolvent,  and  ceased 
and  wholly  declined  and  refused  to  pay  at  their  bank  any  notes  then 
payable.  • 

If  the  holder  of  a  bill  at  the  time  it  becomes  due,  be  dead,  it  is  said  [  247  ] 
v\iit  his  executor,  although  he  have  not  proved  the  will,  must  present  it 
Tf*  the  drawee.'  If  the  drawee  goes  abroad,  leaving  an  agent  in  En- 
gland, with  power  to  accept  bills,  who  accepts  one  for  him,  the  bill 
vlien  due,  must  be  presented  to  the  agent  fur  payi»exU,  if  the  drawee 
*  fintinue  absent.**  When  ^  hill^  Iraii-^fcrrahlp  nnlv  bv  indorsement,  is 
•i'llvered  to  a  person  witiiout  being  indorsed,  Uq  !!»h6uld'*TTeverthelc33 
;':L'scnt  the  bill  for  payment  to  the  acceptor^  and  olier  an  indemnity  to 
iiini  ;  and  if  the  acceptor  then  refuse  io  pay,  the  bill  should  be  protest- 
'li  for  non-payment.''     It  has  been  hoi  den,  that  if  a  draft  be  given. 


ra 


Molloy,  b.  2.  c.  10.  s.  34.  If  a  bill  be 
i^ccepted,  and  the  party  dies,  yet  there 
nrjsi  be  a  demand  made  on  his  executors 
or  administrators,  and  in  default  of  pay- 
nent,  a  protest  must  be  made.  See  also 
In^y]  95,  and  ante,  211,  212. 

»  Collins  .V.  Butler,  2  Stra.  10S7.  Bayl. 
J^').  Ante,  104;  but  see  Goldsmith  v.  Bland, 
:n  1  Crosse  r.  Smith,  1  M.  &  S.  545.   Ante, 

'  llowe  0.  Bowes  and  others,  16  East, 
'12.     1  M.  &  S.  555.  judgment  of  K.  B. 
eversed  on  error  in  Exchequer  Chamber, 
.  *>  Taunt   30.     The   plaintiif  declared   as 
l»Oi(ier  of  a  promissory  note,  made  by  the 
•'«  tVudnnts  on  the  2d    January,    1809,    at 
Workinfi^lon  Bank,  that  is,  at  Penrith,  in 
ihe  county  of  Cumberland,  whereby  the 
deiendants  then  and  there  promised  on  dc- 
niazia,  to  pay  one  R.  W.  or  bearer  there, 
'i.at  is  to  say  at  Workington  Bank  afore- 
said, five  guineas,   value    received.     The 
tJfcclaation  afterwards  averred,  that  after 
t'lf  making  of  the  note,  the  defendants  be- 
v^nip  insolvent,  and  then  and  from  thence- 
'f'Tth  until  and  at  the  time  of  exhibiting  of 
tli*^  bill  aforesaid,  ceased  and  wholly  de- 
clined and  refused  to  pay  at  the  Working- 
'on  Bank  aforesaid,  the  sum  or  sums  of  mo- 
.'*•'>■  .specified  in  any  note  or  notes  issued 
ijy  ifiem  from  such  bank,  to  wit,  at  Pen- 
.'.'h  aforesaid,  &c.      Lord  Ellenborough, 
C.  J  observed  that  the  mere  allegation  of 
■solvency,  as  an  excuse  for  not  prese.^t- 
■"-'^  the  notes  for  payment  at  the  place, 
•>^'<ulil  be  impertinent;  but  in  this  case,  the 
i'iiegation,  the  truth  of  which  as  reported 
^}  'iie  learned  Judge,  was  left  to  the  jury, 
iirid  found  by  them,  went  further,  that  the 
'i^eteciduits  bad  ceased  and  wholly  declined 


and  refused  payment  of  any  of  their  notes 
at  the  place;  how  then  can  the  question 
arise  .^  the  shutting  up  of  the  house  might 
be  considered  as  a  refusal  to  pay  the  notes 
there  ;  and  as  it  is  not  di«!puted  that  the 
banking  shop  was  shut  up,  and  that  any 
demand  of  payment  which  could  have 
been  made  there,  would  luvo  been  wholly 
inaudible,  that  is  substantially  a  refusal 
to  pay  their  notes  to  all  the  world.  After- 
wards upon  a  writ  of  trror  in  the  Exche- 
quer Chamber,  the  judgment  of  the  K.  B. 
was  over-ruled,  and  MacdonAld,  C.  B. 
said,  *'  this  is  extremely  slmj)le,  it  de- 
pends entirely  on  the  force  and  *eli"ect  of  an 
allegation  in  the  declaration,  Vvhich,  it  is 
said,  dispenses  with  tht^  n'.:C(.~^:»ly  of  pre- 
senting the  notes  in  queisticn  It  is  clear 
that  a  dein;«nd  at  the  piaci  is  njcc'i.sary, 
unless  it  is  dispensed  with  T'  '  ]  ",  ntion 
then  is,  whether  this  a!Ief;.»l:or4  hit  the 
plaintilfs  in  error  ctr.scd  nnd  uhoily  de- 
clined and  refused  to  pay  at  the  Working- 
ton Bank,  any  notes  issued  by  them  from 
such  bank,  carries  t!ie  matter  further  th:»:i 
a  mere  allegation  of  insolvency;  and  as  it 
is  not  alleged  tliul  this  declaration,  they 
would  pay  none  of  their  notes,  was  made 
to  the  plaintiif  below,  it  is  merely  this, 
that  they  generally  declared,  they  neither 
could  or  would  pay  any  of  their  notes  ; 
this  allegation  does  not  appear  to  the 
Judges  to  be  sufficient  to  enable  the  plain- 
tiff below  to  maintain  his  action,  there- 
fore judgment  must  be  for  the  plaintiffs  iii 
error." 

P  Poth.  pi.  146.      Molly,  b.  2.  c  10.  pi. 
24,     Mar.  134,  135. 

1  Phillips  V.  Astling,  2  Tannt  206. 

*  Supra,  note. 
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1st.  When^yjjicji  ouglit  to  be,  but  13  iiot,  stamped,  it  is  not  necegsarj  to  present 
mennsne-^^  for  payment;*  but  the  insufficiency  of  tlie  bill  in  other  respects  will 
cessary.      constitute  no  excu SB  for  the  non-presentihent.' 

The  neglect  to  make  a  proper  presentment  may,  however,  as  far  a? 
respects  the  drawer^s  liability,  be  excused  by  the  drawee's  not  having 
had  effects  of  the  drawer  in  his  hands  from  the  time  of  drawing  the 
bill  to  the  time  when  it  became  due  ;^  atid^where  a  bill  drawn  on  Les:- 
horn  was  not  presented  in  due  time,  o^ing  to  the  political  state  of  the 
country  at  that  time,  which  rendered  it  impossible  to  present  it,  it  \vac 
holden,  that  it  being  afterwards  presented  tor  payment  as  soon  as  prac- 
ticable, and  refused,  the  holder  might  recover,  and  evidence  of  this  im- 
possibility of  presenting  the  bill  at  the  time  of  maturity  might  be  given, 
under  the  usual  averment  that  the  bill  was  duly  presented.*       ^ 

And  if  a  bill  be  taken  un^er"  an  extent,  before  it  is  due,  and  the  partv 
holding  it  on  behalf  of  the  Crown  neglect  to  present  it  for  payment  in 
*<\ne  time,  tlie  drawef  and  indorsers  will  continue  liable,  because  no 
laches  are  imputable  to  the  Crown. ^.^      

So  the  consequences  pf  the  neglect  to  present  may  be  waived  by  a 
payment  of  part,*  or  a  promise  to  pay  after  full  notice  of  the  cie- 
fault,"  are  indeed  by  the  same  circumstances,  which  will  do  away  the 
eifect  of  a  neglect  to  present  for  acceptance,  or  to  give  hoRce  of  the 
refusal.*  (3 19) 

But  the  circumstance  of  the  drawer  having  notice  before  the  bill  is 
due,  that  it  will  probably  not  be  paid,  and  promising  the  holder  that 
he  will  endeavour  to  provide  effects,  and  see  him  again,  will  not  6x00*^0 
tlie  neglect  to  present  the  bill  for  payment  to  the  drawee  on  tlj£  day 
the  bill  is  due.'^ 


•  Ante,  58.  Wilson  v.  Vysar,  4  Taunt. 
288.  Ruff  o.  Webb,  1  Esp.  Rep.  129.  aec. 
sed  vide  Swears  v.  WcHh,  id.  317,  and 
Chamberlyn  v,  Delarive,  2  WiJs.  353.  The 
reason  is,  'that  the  unstamped  instrument 
cannot  be  given  in  evidence. 

f  Chamberlyn  v.  Delarive,  2  Wils.  353. 
See  queare. 

"  Ajitc,  198. 

»  Patience  v.  Townly,  2  Smith's  Rep. 
223,  4.     Ante,  163. 

y  West  on  Extents,  1st  edit.  29,  30. 

■  Vaughan  v.  Fuller,  Stra.  1246.  Ante, 
234. 


•  Ante,  234  to  239.     Hopes  v.  Alder,  6 
East,  16.    ' 

*»  Ante,  233  to  239. 

'  Prideaux  v.  Collier,  2  SUrk.  57.  Thi% 
was  an  action  by  the  plaintiff  as  the  indor- 
see of  ft  bill  of  exchange,  dated  March 
20th  1816,  drawn  by  the  defendant  upna 
Wood  and  Co.  payable  to  his  own  ordt-r. 
and  indorsed  by  him  to  the  plajjiTJii 
Upon  the  22d  of  May,  the  day  before  th»» 
bill  became  due;  application  waa  made  by 
the  plaintiff  to  Wood  and  Co.  anii  the  an- 
swer was,  that  Collier  had  no  effects  in 
their  hands  ;  but  the  clerk  of  Wood  ard 
Co.  remarked,  that  the  bill  would  not  be 


(319)  The  prevalence  of  a  contagious  malignant  fever  in  the  place  of  residence  o^r 
the  parties,  which  occasioned  a  stoppage  of  all  business,  has  been  held  to  be  a  sufficient 
excuse  for  not  giving  notice  until  November,  of  a  protest  for  non-payment  made  in  tbo 
preceding  September.     Tinmo  v.  Lague,  2  John.  Cas.  1. 

Payment  of  pa^t  of  a  check  by  the  drawer  after  it  becomes  due,  dispenses  with  ^le 
necessity  of  proving  a  demand  on  the  bank,  in  a  suit  against  him.  Levy  v.  Peters,  9 
Serg.  &  Rawle,  125.  And  so  it  seems  would  a  pan  payment  before  the  check  became 
due.  Ibid.  But  the  plaintiff  cannot  by  voluntarily  giving  credit  for  part  payu'tnt^ 
evade  the  necessity  of  proving  a  demand  on  the  drawee,  if  Uie  defendant  disclaims  such 
credit,  and  insists  on  the  want  of  a  demand.  But  if  the  defendant  acquiesces  in  such 
credit,  and  insists  that  the  whole  has  been  paid,  and  relies  on  length  of  time  and  oth^r 
circumstances  to  discharge  him,  he  thereby  admits  a  part  payment.     Ibid, 
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W  c  have  next  to  consider  in  what  cases  the  acceptor  of  a  bill,  or  ^fmker  ^^  When 
a  note,  maj  resist  an  action  on  account  of  neglect  of  the  holder  to  jnentT^ne- 
prciient  the  instrument  for  payment  (320)     It  is  a  general  rule  of  law,  eessary. 
t.at  where  it  is  a  precedent  debt  or  duty,  the  creditor  need  not  allege  or 
prove  any  demanu  of  payment  before  the  action  brought,  it  being  the 
duty  of  the  debtor  to  tmd  out  his  creditor,  and  tender  him  the  money, 
anif,  as  it  is  technically  said,  tile  bringing  of  the  action  is  a  sufficient 
request "  (320) 

It  might  not  perhaps  be  unreasonable,  if  the  law  required  present- 
ment to  the  acceptor  of  a  bill,  or  maker  of  a  note,  before  an  action  be 
'  unnienced  against  him,  because  otherwise  he  might,  or  account  of  the 
negotiable  quality  of  the  instrument,  and  the  consequent  difficulty  to 
find  out  the  holder  of  it  on  the  day  of  payment,  in  order  to  make  a  ten- 
•Ipr  to  him,  be  subjected  to  an  actfon  without  any  default  whatever:  and 
^he  engagement  of  the  acceptor  of  a  bill,  or  maker  of  a  note,  is  to  pay 
The  money  when  due  to  the  holder,  who  shall  for  that  purpose  make  pre- 
sentment .-  .        *  . 

It  is,  however,  a  settled  rule  of  law,  that  when  no  particular  place  is 
^ipiincd,  in  a  bill  or  note,  for  payment,  the  acceptor  or  maker  of  tne  note 
'  an  not  resist  an  action  on  account  of  neglect  to  present  the  instrument 
It  the  precise  time  when  due,  or  of  an  indulgence  to  any  of  the  other 
parties,'    And  on  the  above-mentioned  principle,  that  an  action  is  of 


•iiip  nntil  the  next  day,  and  that  it  was 
probable  that  ColKer  would  be  in  before 
'hit  time,  and  provide  effects.  On  the 
"cxt  day,  the  23d,  when  the  bill  became 
'*  je,  the  defendant  said  to  the  plaintiff, 
tnat  he  understood  that  he  the  plaintiff 
'.^js  the  holder  of  the  bill,  wliich  he 
i-'.po(l  would  be  paid;  that  he  would  see 
^vhat  he  could  do,  and  would  endeavour 
'>  provide  effects,  and  would  »ee  him 
*j?ain.  The  bill  was  not  presented  to 
•he  ilraweeu  on  the  23d,  but  wa»  pre- 
H.-ited  on  the  24th.  Lord  Ellenborough 
^el(i,  that  this  did  not  supersede  the  ne« 


cessity  of  a  presentment  on  the  day.  See 
Phipson  V.  Kneller,  4  Campb.  285,  ante, 
230. 

^  Birks  w.  Trippet,  1  Saund.  33.  Carte- 
V.  Ring,  3  Campb  459.  Capp  v.  Lancasr- 
ter,  Cro.  Eliz.  5-48.  Co.  Litt.  210.  b.  note 
1.  Com.  Dig.  Condition,  G.  9. 

*  See  the  argument  in  Wegersloff  'f. 
Keene.  1  Stra.  222.  Callaghan  v.  Aylett, 
2  Campb.  549.  Lancashire  ».  Killingworth, 
Ld  Ra>Tn.  687.  Salk.  623,  12  Mod.  530. 
Com.  Dig.  Conditton,  G.  9. 

♦  Dingwall  r.  Dunster,  Dougl.  247.  An- 
derson t>.  Cleveland,  1  Esp.  Rep.  47. 


(320)  An  order  drawn  by  a  debtor  on  a  person  having  funds  in  his  hands,  is,  after  prc- 
-tilment  to  the  drawee,  an  assignment  of  such  funds  to  the  extent  of  the  order,  and  the 
tirj'.vce  cannot  afterwards  legally  part  with  such  funds  to  the  drawer  or  any  other  person. 
I'tijton  V.  Hallett^  1  Caines*  Rep.  379.  And  where  a  bill  is  drawn  upon  special  funds, 
'r*'  aathority  in  tlie  drawee  to  pay  it,  is  not  revoked  by  the  death  of  the  drawer  before 
^  rt  "^entinent  of  the  bill.  And  it  seems  that  such  a  bill  is  to  be  deemed  an  assignment  of 
-  H  h  n^nds.     Cvtts  V.  Perkins,  12  Mass.  Rep.  206, 

(•>20)  It  has  been  held  no  bar  to  an  action  on  a  note  payable  a  day  and  place  certain, 
^hii  the  holder  was  not  present  at  the  time  and  place  to  receive  payment,  and  did  not 
I'l'  :c  demand  payment.  It  was  the  duty  of  the  debtor  to  be  there  ready  to  pay.  Rug- 
S:'fs  V.  Patten,  8  Mass.  Rep.  480.  When  payment  of  a  note  drawn  payable  at  a  par- 
'icul.^r  place,  is  demanded  personally  of  the  maker  elsewhere,  and  no  objection  is  made 
by  him,  it  is  sufficient  to  bind  the  maker.  Hvrring  v.  Sangen,  S  John.  Cas.  71.  But 
<*■*'  IVnodU^rids'  v.  B7igham,  12  Mas.s.  Rep.  403. 

If  a  note  be  payable  at  a  particular  bank  no  demand  or  attempt  tc  demand  payment 
of  the  maker  is  necessary  to  charge  the  indorser.  It  in  sufficient  if  the  holder  of  the 
i.uH'  be  at  the  bank  on  the  prescribed  day,  ready  to  receive  payment,  if  the  m:iker  be 
:io\  :here  ready  to  make  it.  And  by  the  indorsement  oi  such  a  note,  the  indorser  guarantees 
I'lai  on  tlie  day  of  payment  the  maker  would  be  at  the  bank  and  pay  the  note,  and  tliat 
if  he  did  not  pay  it  there,  he  would  be  angwcrablc  for  the  amount  upon  notice.  Berk- 
f^ire  Bank  v.  Jones,  6  Mass.  Rep.  524.  Woodbridge  v.  Brighani.  But  see  a  report  of 
^his  cast,  13  Mass.  Rep.  556. 


249  OF  PRESENTMENT  OF  A  BILL,  &c. 

^r^*  ^®*  '^tmi  a  sufficient  demand  of  payment,  it  is  settled,  that  the  acceptor  or 

m<»t  Vne-  ■**^®''  ^^  *  "o^e  payable  generally,  and  not  at  a  particularly  place,  cannot 

ceaaary.      8^^  "p  as  a  defence,  the  want  of  a  presentment  to  him  -even  before  ti  r 

commencement  of  the  action,  and  although  the  instftiment  be  payabk* 

on  demand,  c  -  - 

C  250  ]  Before  the  recent  decision  in  the  Hotise'oT  Lords  in  Rowe  v.  Yoiiiii:,' 
there  had  been  much  discussion  and  difference  of  opinion  in  the  courts 
upon  the  effect  of  a  direction  upon  the  bill  or  note,  that  the  sam^^hal! 
be  payable  at  a  particular  place,  and  whether,  the  acceptor  of  the  bill. 
or  maker  of  the  note,  can  resist  an  action  on  account  of  that  direction 
not  having  been  complied  with.  Both  the  Courts  of  King's  Bench  and 
Common  Pleas  agreed,  that  wherp  a  particular  place  of  payment  was  in- 
troduced into  the  body  of  a  bill  w  note,  and  not  as  a  mere  memoran- 
dum at  the  foot  of  the  instruiient,  whether  the  action  were  against  the 
drawer  or  acceptor  of  the  bilT,  or  the  maker  or  indorser  of  the  note,  tlu 
instrument  must  be  presented  at  that  particular  place,  and  a  demand  b« 
made  there^  in  order  to  give  the  holder  a  cause  of  action. "'     And  that  in 


Anderson  t>.  Clevelajid,  Sittings  after 
Easter,  1779.  MS.  1  Esp.  Rep.  47.  The 
indorsee  of  a  bill  of  exchange  brou«!:ht  an  ac- 
tion against  the  acceptor,  and  it  appeared 
that  there  was  no  demand  of  payment  un- 
til three  months  after  the  bill  became  due, 
and  the  drawer  was  then  insolvent  ;  it  was 
ruled  by  Lord  Mansfield,  tliat  this  was  no 
defence,  for  the  acceptor  of  a  bill  of  ex- 
change, or  maker  of  a  promissory  note,  re- 
mains alfvays  liable;  acceptance  is  proof  of 
having  effects  in  his  hands,  and  he  oujjht 
never  to  part  with  them,  unless  it  appears 
that  the  drawer  had  provided  anotlrer  fund 
by  paying  the  bill  himself. 

e  Rumball  v.  BaM,  10  Mod.  38.  Framp- 
ton  r.  Coulson,  I  Wils.  C.  B.  33.  Capp.  ». 
L.ancaiiter,  Cro  E!iz.  5t8.  Prac.  Reg.  538. 
RejTioIds  V.  Davies,  1  Bos.  &  Pul.  625. 

^  2  Brod.  &  Bing,  165. 

*  Sanderson  p.  Bowes,  14  East,  500. 
Dickenson  v.  Bowes,  16  Kast,  110.  Roche 
r.  Campbell,  3  Campb.  247.  Trecothick 
V.  Edwin,  1  Strak.  468;  but  see  Nichollsf. 
Bowes,  2  Campb.  498. 

Sanderson  v.  Bowes  and  otliers,  14  East, 
500.  A  promissory  note  of  the  defendant's, 
promising  in  the  body  of  it,  jto  pay  so  much 
at  their  banking-house  at  Workington,  in 
Cumberland,  requires  a  demand  of  pay- 
ment there,  in  order  to  give  the  holder  a 
cause  of  action  if  it  be  not  paid.  Per  Lord 
EUenborough,  C  J.  This  is  a  duly  crea- 
ted by  the  instrument  itself,  with  certain 
limits  and  qualifications:  the  duty  did  not 
arise  anterior  to  t^e  instrument  This  case 
is  very  materially  difTerent  from  tliat  of 
Fcnton  v.  Goundry,  (13  East,  459,)  lately 
decided  by  this  court,  which  was  the  case 
of  a  bill  drawn  generally,  but  accepted 
payable  at  a  partictiiar  place,  which  special 
acceptance  we  considered  merely  as  im- 
portiii^  the  intention  of  the  par^,  that  he 
would  be  found  when  the  bill  became  due, 
•t  that  place,  •»  his  house  of  bueinesa, 
where  he  shoQld  be  prepared  to  pay  it ; 


there  the  acceptance  payable  at  the  plar  i* 
was  no  part  of  the  original  conformaiion  o: 
the  bill  itself ;  but  here  the  words  rej^irk 
tive  of  payment  at  the  place  named,  in- 
incorporated  in  the  original  form  of  the 
instrument,  which  alone  creates  the  con- 
tract and  duty  of  the  party.  This  action 
upon  the  note  will  not  He,  unless  the  plRir- 
tiff  has  demanded  payment  at  the  appoint- 
ed place;  and  I  cannot  but  say  it  is  vtiy 
convenient  that  such  a  condition  should  b" 
incorporated  in  the  note  itself ;  for  it  would 
be  very  inconvenient,  that  the  makers  ol 
notes  of  this  description  should  be  liablf  to 
answer  them  every  where,  when  it  is  noto- 
rious that  they  have  made  provision  for 
them  at  a  particular  place,  where  only  ihrv 
engaj^e  to  pay  them;  then  if  the  request  ai 
the  place  be  a  condition  precedent,  it  sho.iM 
have  been  averred,  and  for  want  of  suc'i 
an  averment,  the  declaration  is  bad  ;  b'li  I 
still  think  this  is  distinguishable  from  lu  • 
case  of  Fenton  r.  Goundrv. 

Dickenson  v.  Bowes  and  others,  16  Eav. 
110.     Payment  of  a  promissory  note  mud. 
payable  at  a  certain  place   named  in  it. 
must  be  demanded  there  before  the  make.". 
can  be  sue<l  on  it     Lord  Ellenborou^h. 
C.  J.  said,  that  it  had  already  been  decidei, 
upon  demurrer,  that  if  the  particular  plao** 
of  payment  be  embwlied  in  the  note,  itwa^ 
part  of  the  condition  on  which  it  wa-s  niacit- 
payable  ;  that  it  should  be  presented  11' 
payment  at  that  place.     See  also  Howr  r 
Bowes,  16  East,  112,  and  5  Taunt.  l-C 
S.  P. 

Bowes  r.  Howe,  5  Taunt.  30.  Error  i: 
Exchequer  Chamber  from  King's  Bencii 
(16  East,  112.)  A  note,  promising  in  tb. 
body  of  it,  to  pay,  on  demai^d,  at  a  par 
ticular  place,  must  be  presented,  and  3 
demand  of  payment  made  at  that  pl8<^<^ 
unless  the  mdcer  discharge  the  )\oV\t\'- 
from  the  presentment  and  demand;  and  thr 
presentment  and  demand  myst  be  allct^tu, 
unless  a  dischargie  is  shown. 
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..j^n  case,  at  least  as  respects  a  promissory  note,  the  presentment  and  ^^  j^^^" 
Jeinatitl  must  be  alleged  in  the  declaration.^^     And  if  the  stipulation  at  j^^^^^*^^*^"^^ 
t.e  bt)ttom  of  a  note,  for  payment  at  a  particular  place,  be  printed  he- ce88ary. 
lore  the  note  is  complete,  it  has  been  holden  in  the  King's  Bench,  that 
n  buch  case,  a  presentment  there  is  necessary .*     So  if  tne  body  of  the 
:j:I1,  or  the  address  ajL  the  foot  of  it,  contains  a  request  to  the  drawee 
lu  pay  the  bill  in  I-ondon,  an  acceptance  payable  at  a  particular  place 
.11  the  metropolis,  requires  a  presentment  there."     But  still  it  was[ 
•aid,  that  tliere  is  no  necessity  to  allege  or  prove  notice  of  the  disho- 
i.'ur  to  the  acceptor  or  maker  5"  and  provided  a  presentment,  and  re- 
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'  S^nne  cas-es  and  Hoche  v.  CLnmpbell, 
.^  Campb.  247.     Indorsee  againgt  indorser 
-'I  a  promissory  note,  describrnR  the  note 
.1^  payable  generally,  but  in    the  body  it 
'A  as  made  payable  at  a  particular  place. 
IV;  Lord  Kllenborough.      I   think   there 
'*  1  frital   variance   between   them  ;    the 
■itilnration     represents     the     proiiiiMsory 
totf  a;*  containing  an  absolute  and  unqua- 
ii.i'd  promise  to  pay  the  money;  but  by 
k-  in»"trument  produced,  the  maker  only 
I  rr.mi-cs  to  pay,  upon  the  specitic  condi-' 
*:on  that  the  pa3rinent^  is  demandec!  at  a 
:rrticu!ar  place.      "We  have  lately  held, 
hat  where  the  place  of  payment  is  incn- 
liuiipd  in  the  body  of  the  note,  it  forms 
J  material  part  of  the  instrument.     There 
'^xmyt  to  be  no*  doubt,  therefore,  that  it 
M  (juld  be  set  out  ia  the  declaration.  Plain- 
'id  nonsuited. 

'  Trecoihick    V.  Edwin,  1  SUrk.  468. 
T.ip  whole  of  a    promissory   note   being 
{.r:;.t'-d,  except  the  names,  dates,  and  sum, 
fntl  a  place  of    payment  inserted  at  the 
t/Ottom  of  the  note  being  also  printed,  it 
WR«,  held,  that  a  special  presentment  there 
s  necessary.      This  was  an  action  on  a 
jrnrnissory  note  made  by  the  defendant. 
The  note  was  in  the  usual  form,  "  I  pro- 
-iise  to  pay,  &c.  at  Barclay,  Tritton,  and 
»Jv;."'     The  whole  of  the  note  was  printed, 
*.\ccpt  the  names  of  the  parties,  the  sum, 
"il   ilie  date  ;   the  words   "at  Barclay, 
Ifiiron,  and  Ca"  wer^  at  the  bottom  of 
thr:  note,  and  were  also  printed.     It  was 
=  'i./icnded  for  the  defendant,  that  since  the 
ucte  WAS  made  payable  at  a  particular  place 
-p'-cjfied  m  printed  characters,  it  was  in- 
'  ijiibt'nt  on  the  plaintiff  to  prove  a  spe- 
<   jI    presentment        Lord    EUenborough 
I.-M,  that  it  was  necessary  to  prove  a  spe- 
■  al  presentment,  since  tlie  stipulation  for 
:  .jymf  nt  at  a  particular  place,  being  print- 
•-ri,    was   to  be   considered  as  a   part   of 
r'hi-  note,  having  been  made  at  the  same 
lime.     A  special  presentment  was  after- 
wards proved.     Verdict  for  the  plaintiff. 

™  Garnett  r.  Woodcock  and  others,  1 
St-^rk.  475.  A  bill  is  drawn,  payable  in 
(. -fidon,  and  in  accepted  payable  at  a  par- 
if  iiar  banker's  in  London  (semble,)  a  pre- 
-^ntin*»nt  at  that  banker's  must  be  proved 
<;>  an  action  against  the  acceptor. 

Hodge  r.  Fillis  and  another,  3  Campb. 
4n,'{.  This  was  an  action  by  the  indorsee 
'  7'  \r%i  the  acceptors  of  a  bill  of  exchange. 


drawn  in  the  following  fonn: — Cork,  12th 
April,    1813,-2314/.    15*.    Ud.    at  two 
months*  date  of  this  our  first  of  exchange, 
second  and  third  of  the  same  tenor  and 
date,  not  paid,  pay  to  our  order  2314/.  15s. 
llrf.   and  charge  the  same  to  account  as 
advised. — W.  &  A.  Maxwell. — To  Messrs. 
Filils  and  Co.  Plymouth. — Payable  in  Lon- 
don.    The  bill  was  accepted  by  tlic  dcftn- 
dants,  "  payable  at  Sir  John  Periing's  and 
Co.  Bankers,  London."     The  first  count 
.of  the  declaration  did  not  state  that  the  bill 
was  made  payable  at  any  particular  place, 
cither  by  the  drawers  or  acceptors.     The 
second   count    stated   that  it,  was   drawn 
payable  in  London,  and  accepted  payable 
at  Perring's  and  Co's.,  and  contained  an 
averment,  that  when  due,  it  was  present- 
ecf  there  for  payment.     The  plaintiff  hav- 
ing proved  the  partnership  of  the  defen- 
dants, their  hand-writing  as  acceptors,  and 
the  indorsement  of   W.  &  A.  Maxwell, 

closed  his  case.     Gifford,  for  the 

defendants,  contended,  that  upon  this  evi- 
dence, tlie  plaintiff  was  not  entitled  to  ft 
verdict.       He  could  not  recover  on  the 
first  count,  for  that  did  not  properly  de- 
scribe the  bill  of  exchange  ;   the  circum- 
stance of  the  bill  being  made  payable  in 
London  was  an  essential  part  of  the  ori- 
ginal   contract.      The    second    count   de- 
scribed the  bill  properly,  but  contained  a 
material  averment    which    had    not  been 
jJTOved,  viz.   that  the  bill  was  presented 
when   due    at   the   banker's    in    London, 
where    it  was  made    payable    by  the  ac- 
ceptors; without  at  all  con.«<idering  the  ef- 
fect of  an  acceptance  making  the  bill  pay- 
able at  a  particular  place,  where  it  was 
drawn  without  any  mention  of  a  place  of 
payment,  there  could  be  no  doubt,  that 
where  a  particular  place  of  payment  is  de- 
noted both  by  the  drawers  and  acceptojs, 
tliat  becomes  a  term  of  the  contract  be- 
tween the  parties,  and  an  averment  that 
the  bill  was  presented  for  payment  there, 
cannot  possibly  be  rejected  as   irrelevant. 
Lord  Ellcnborough  expressed  himself  to  be 
of  this  opinion. 

»  Pearce  v.  Pembertly  and  others,  3 
Campb.  261,  In  an  action  against  the 
maker  of  a  promissory  note,  payable  at  a 
banking-house,  it  is  not  necessary  to  prove 
that  he  had  notice  of  its  dishonour.  This 
was  an  action  against  the  makers  of  a  pro- 
miifsorv  not*";.  '•*  naraMf?  at  Vrre,  Brnof 
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OF  PRESENTMENT  OF  A  BILL,  &c. 


ist  When  quest  to  pay  at  the  particular  place,  be  averred  in  the  decUratiun. 


ment  is  ne-  ^^^^  ^^^  general  refusal  to  pay  at  the  end  of  the  declaration,  that  wa^ 
cfssary.     holden  to  be  sufficient  without  alleging  a  special  refusal  at  tlie  parti' 


llMJ 


lar  place.* 

1^  253  ]  On  the  other  hand  both  the  courts  agreed  thai,  if  a  promissory  uott- 
were  payable  generally  in  the  body  of  it^  and  thei'e  was  a  memorandum 
only  at  the  foot  denoting  that  paymeut  should  be  made  at  a  particular 
place,  such  memorandum  would  aot  qualify  the  contract,  and  it  was  not 
necessary  for  the  holder  to  allege  or  prove  any  presentment  at  the  par- 
ticular place,*  and  if  it  be  alleged  in  the  declaration  that  the  defen- 


and  Co*8,,"  being  presented  there  for  pay- 
ment when  due,  the  answer  was,  "  not 
sufficient  effects."    The  only  point  made 
for  the  defendant  was,  that  they  were  en- 
titled to  notice  cf  its  dishonour;  the  place 
where  it  was  made  payable  being,  accord- 
ing to  recent  decisions,  a  material  part  of 
the  instrument;  it  e:?act!y  resembled  a  bill 
of  exchange,  the  bankers  stand u:g\  in  the 
place  of  the  drawees.     Had  it  been  a  bill 
of  exchange,  the  defendants  were  clearly 
entitled  to  notice,  for  they  had  some  effects 
in  tlie 'hands  of  Vere,  Bruce,  and  Co.  and 
there  was  the  same  reason  for  their  recei- 
ving notice,  although  the  form  of  the  in- 
strument was  different.     They  might  sup- 
pose that  the  bankers  would  pay  the  not^; 
and  thejr  ought,  as  early  as  pof:sible,  to 
have  had  information  that  it  would  be  ne- 
cessary for  them  to  provide  for  it  them- 
selves, and  that  their  balance  at  the  bank- 
ing-house remained  unappropriated.     The 
necessity  of    notice   to    the  maker  of  a. 
promissory  note  of  its  dishonour,  results 
from  the  determination,  that  his   liability 
does  not   attach,   till    payment    has   been 
demanded    at  the    place    where    it  is  ex- 
pressed to  be  payable.     But  Lord  Ellen- 
borough    clearly   held,     that    notice    was 
unnecessary;  and  the  plaintiff  had  a  ver- 
dict. , 

**  Butterwortli  v.  Lord  Jje  Despencer,  3 
M.  &  S.  150.  Benson  v.  White,  4  Dow's 
Kep.  334.  S.  P.  Declaration  against  the 
maker  of  a  promissory  note  payable  at  a 
particular  place,  and  avers  a  pr<'.."entment 
at  the  place,  and  that  the  defendant  lict't 
scepius  requisiiiiH  hath  hitherto  refu-^ed, 
and  still  doth  refuse  to  pay.  Held  well 
upon  demurrer,  and  Uiat  a  refusal  at  the 
particular  place  need  not  be  averred.  Lord 
Kllenboix)ugh,  C  J.  said,  a  presentment  of 
the  note  at  the  house  was  a  request  there 
to  pay  the  note,  and  the  non-payment  of  it 
is  a  refusal  at  the  house;  if  it  were  neces- 
sary that  there  should  be  a  specific  refusal 
in  a  given  form,  or  by  some  positive  act, 
it  might  be  argued,  tliat  this  general  refu- 
sal would  not  be  good,  but  a  refusal  need 
not  be  by  an  affirmative  act;  the  not  pay- 
ing, which  is  only  a  negative  act,  or  shut- 
ting the  door,  is  a  refuMal;  all  therefore  that 
is  necessary  is,  that  there  should  be  a 
jspecial  request;  end  here  a  special  rcqurM 


is  averred.  In  Saunderson  v.  Bowes,  w 
held,  that  we  could  not  infer  a  bpecia' 
presentment  from  the  allegation  of  n 
general  refusal ;  all  we  say  here  iy,  t!.^: 
negation  of  payment  every  where  is  '» 
negation  of  payment  at  the  place.  Drr- 
pier,  J.  The  question  is,  whether  lii-' 
general  averment  at  the  end  of  the  dec  u- 
raiion'^does  not  in  effect  allege,  that  liv 
defendant  did  not  pay  the  note  at  tin- 
place  where  it  was  made  payable.  Pre- 
sentment at  the  hod^e  must  be  averreci ; 
but  it  has  never  been  decided  tliat  a  ^-p*- 
cial  refusal  must  appear  upon  the  record, 
and  to  determine  that  it  must,  would  be 
to  impose  a  grievous  burthCn  on  the  plain- 
tiff.    Judgment  for  the  j^aintiff. 

P  Saunderson  v.  Judge,  2  Hen.  BU.  509 
Bayl.  9G.  A  note  made  payable  at  the  foot 
of  it,  at  the  plaintiff's  banking-house,  was 
indorsed  to  them,  and  when  it  became  dn^ 
the  maker  having  no  effects  in  their  han(i>, 
they  wrote  to  one  of  the  ihdorsers  to  say 
it  was  not  honoured,  and  afterwards  brou;;}>i 
an  action  against  him,  bat  it  appearing  tii  ai 
they  had  made  no  demand  on  the  maker 
they  were  nonsuited.  On  showinj^  cauM- 
however,  against  a  rule  for  a  new  trial,  th» 
court  held,  that  it  was  no  part  ofthr  roi  • 
tract  in  this  case  that  the  note  sho^^M  ^ 
paiii  at  the  house  of  Sawtdtrson  and  Cf- , 
and  therefore  that  wa.N  not  necessary  to  te 
stated  in  the  declaration,  and  that  it  wa?. 
sufficient  to  present  the  note  where  tii* 
maker  made  it  payable,  and  as  the  person* 
at  whose  house  it  was  made  payable  ^^<:• 
thenuselves  the  holders,  it  was  sufficient  1-  . 
them  to  refer  to  their  books  and  see  v%  h 
ther  they  had  effects  in  hands,  and  a  i:l  . 
trial  was  granted. 

Wild  V.  Rennard,  1  Campb.  423, /i'^'^ 
In   this   case   Bayley,  J.   held,   that   ii    « 
promi*!«ory   note   be   made    payable   at  a 
j)articular  place,  there  is  no  neces.»iity  S'^ 
proving,  in  an  action  against  the  inHU«r. 
that  it  has  been  presentetl  there  for  I'l)- 
menL     And  upon  this  case  being  cit*  -^  '  • 
Sanderson  ».  Bowes,  14  East,  600.     K:;- 
ley,  J.  said,  that  as  far  as  he  couM  i 
collect,  the   place   was   not   incorporr.u  * 
with  the  body  of  tlie  note  ;   it  was  ov.'.y 
mentioned     in    a     memorandum    at    ib' 
bottom.       And  in   Callaghan    r.    Ayle" 
2  Gampb.  5r5l,  and  Saunderfon  r.  Juil^. 
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naut  mftde  tlie  note  payable  at  the  particular  place,  and  that  direction  1st.  TThen 
were  not  on  the  instrument  itself,  but  merely  at  the  foot,  this  even      presem- 
v,ould  be  a  fatal  misdescription  of  the  instrument «    But  the  courts,  "'^""'*^' 
or  at  least  some  of  the  Judges,  differed  as  to  the  effect  of  an  accept- 
ance payable  at  a  particular  place,  or  a  memorandum  at  the  foot  of 
the  instrument,  that  rt  should  be  there  payable.     The  Court  of  King's 


2  Hen.  Bla.  509.  die  same  distinctioii  is 

liken. 

In  Price  if.  MiteheH,  4  Campb.  200. 
Gibbs,  C.  J.  ruled  accordingly ;  he  aaid, 
I  am  of  opiiuoQ'  that  the  words  at  the 
loot  of  this  proimasory  note  ai-e  only  a 
memorandatn  where  payment  may  be 
demanded ;  had  they  heen  inserted  in  the 
bfxjy  of  the  note,  they  certainly  would 
bnve  formed  a  part  of  the  contract  and 
evidence  of  a  presentment  for  payment 
at  Vere's,  Smart,  and  Co*8.  would  have 
been  necessary  to  charge  the  defendant 
1  rind  this  distinction  taken  in  Bayley  on 
Bl.'N,  last  edition,  p.  96.  If  a  note  be 
mule  payable  at  a  particular  place,  and 
that  place  be  mentioned  in  the  body  of 
the  note,  presentment  for  payment  must 
be  made  at  that  place,  but  where  the 
place  is  mentioned  in  the  margin,  it  does 
not  appear  that  such  presentment  is  ne- 
res-ary ;  sereral  cases  are  referred  to, 
^vrich  seem  to  sanction  the  distinction. 
Iniited,  where  the  direction  to  the  place 
of  payment  is  mentioned  in  the  margin  or 
at  the  foot  of  the  note  (as  here)  the  in- 
spection md  perusal  of  the  instrument, 
I  think,  show  that  this  was  not  intended 
to  be  any  condition  to  the  absolute  pro* 
^i'i-e  to  pay  contained  in  the  body  of  the 
not^  His  LordMhSp  refused  to  save  the 
poiQt,  and  the  plaintiff  had  a  verdict. 

Jiichards  v.  Lord  Milsingtown,  Holt 
t'.  N.  P.  9S4,  in  notes.  This  was  an  ac- 
tion by  the  indorsee  affain^t  the  maker  of 
a  promissory  note.  *rne  note  was  in  the 
(  .'Linrm  form ;  but  in  the  margin,  and 
nr<i»rrnealh  the  name  of  the  miaker  was 
^ntten,  "payable  at  Bruce  and  Go's." 
T:ie  declaration  did  not  state  that  the 
b;i!  hnd  been  presented  at  Bruce  and 
* '  >'*. ;  and  no  evidence  of  that  fact  was 
•'^TlLTcd  by  the  plaintiff's  counsel.— 
'iibb,  C.  J.  the  wdrds  •' payable  af 
Hruce  and  Go's."  are  not  introduced  in 
•^le  body  of  the  bill;  they  are  only  in- 
setted in  the  margin.  It  is  a  mere  me- 
-T  -nnflrnn,  not  coupled  with  or  qualify- 
<<:;  tlie  promise.  Look  af  this  instru- 
1.  -nt ;  and  the  prom»8ory  note  is  perfect 
Without  it.  I  say  nothing  as  to  any  other 
f^^e,  I  find  I  had  already  determined 
t  n^  point  in  Price  v.  Mitchell,  and  I  feel 
'  :-p<f^ed  to  preserve  my  own  consistency ; 
it  would  be  difficult  to  say  in  most  cases, 
«hai  wlat  is  law  as  regards  bills  of  ex- 
f'^i^hz*!,  should  not  be  law  ad  respects 
J  roniisssory  notes- 

1  Hxon  V.  Russell,  4  M.  &  S.  505.— 
W  H're  the  indorsee  declared  against  the 
*  '^\i*tv  of  a  promissory  note,  and  alleged, 

CHirTY  ON  BIIX^. 


that  he  promised  to  pay,  &c.  and  mad^ 
the  same  payable,  and  to  be  paid  aceareUtig 
t^  the  tetwr  and  effect  at  the  house  of 
Mcastrs.  B.  and  Co.  London,  and  upon  pro- 
duction of  the  note  at  the  trial ,  it  appeared 
that  the  address  at  the  house  of  Messi-s.  B. 
and  Co.  was  not  a  part  of  the  note,  but 
only  a  memorandum  at  the  foot  of  the 
note>  Held,  that  this  was  a  variance. 
Lord  EllenboTough,  O.  J.  the  plaintiff 
has  taken  upon  himself  to  aver  tliat  such 
is  the  import  of  the  note  ;  he  has  there- 
fore not  truly  stated  the  note,  for  he  has 
stated  that  it  was  made  payable  at  a  par- 
ticular place.  Therefore  he  ought  to 
have  been  nonsuited  upon  the  ground  that 
he  has  misdescribed  tlie  note  as  payable 
at  a  particular  place,  which  it  is  not,  the 
address  being  no  part  of  the  contract,  but 
a  memorandum.  Bayley,  J.  the  plaintiff 
takes  on  him  to  aver  it  to  be  part  of  the 
note,  that  it  is  made  payable  at  a  par- 
ticular place.  It  is  a  misdescription  of  the 
instrument  declared  upon. 

But  in  Pannell  ».  Woodroffe,  Sittings 
after  Hilary  Term,  1818,  at  Westminster, 
before  Abbott,  J.,  payee  against  maker 
of  a  not&  The  declaration  stated  that 
the  defendant  made  his  promissory  note 
bearing  date,  &e.  by  which  said  note  the 
defendant  three  months  after  the  date 
thereof,  promised  to  pay  to  the  said 
plaintiff  or  order  the  sum  of  100/.  value 
received,  and  made  the  send  note  payable 
at  82,  Cojttle  Street,  Ho/ bom.  And  then 
and  there  delivered  the  said  note  to  the 
said  plaintiff,  by  means,  &c.  (stating  the 
liability  and  promise  to  pay  according  to 
the  tenor  and  effect  of  the  note,  but  not 
averring  any  presentment  for  payment) 
The  place  of  payment  was  not  mentioned 
in  the  body  of  the  note,  but  only  by  way 
of  memorandum  at  the  bottom  ;  where- 
upon £«  Lawes,  on  the  authority  of  the 
above  caiie  of  Exon  v.  Russell,  contended, 
that  the  first  count  was  open  to  the  ob- 
jection of  variance,  but  Abbott,  J.  over- 
i^uled  fhe  objection. 

Lawes,  in  Easter  Term,  moved  for  a 
rule  for  a  new  trial  or  in  arrest  of  judg- 
ment, on  the  ground  that  the  note  given 
in  evidence  varied  from  the  special  state- 
ment of  it  in  the  declaration,  and  that 
that  statement  importing  a  special  place 
of  payment,  the  count  was  bad  for  waftt 
of  an  averment  of  presentment  But  the 
court  held  that  the  declaration  did  not 
import  any  special  or  limited  promise  to 
pay  at  a  particular  place,  ana  that  this 
case  was  distinguishable  from  that  of 
Exon  V.  Russell. 

Hh 
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OF  PBESEKTMENT  QT  A  BILL,  He. 


iBt  When  Beach  held  that  such  direotion  does  net  qualify  die  contraet  of  the 

PJJ^J^"     acceptor,  and  that  consequently  it  is  not  necessary  to  allege  or  prove 

U98ary.     compliance  with  such  dirc^ction.  ■'    And  it  was  decided,  that  if  a  person 

accept  a  hill,  payahle  at  his  bankers,  and  the  holder  neglected  te 

present  it,  and  eight  months  after  it  was  due,  the  bankers  having 


'  Fenton  t^.  Goondry,  18  Elast,  459. — 
2  Campb.  096,  7.  Biiyl.  S7.  Drawer 
against  aeceptor  of  a  bill,  the  deeluratiiMi 
stated  that  the  defendant  accepted  the 
bill  payable  at  Sykes  and  Go's.,  and 
thereby  became  liable  and  promuied  to 
pay  according  to  die  tenor  and  effect  of 
the  bill,  and  of  his  aceepta»ce.  There 
was  no  avennent  of  the  presentment  for 
payment  to  Sykes  and  Co.,  nor  of  any  de- 
mand upon  the  defendant  other  than  the 
common  allegation,  that  defendant,  <*al- 
thoagh  oflm  requested/'  had  not  paid  the 
bill.  Ilie  defendant  demniTed  specially, 
and  assijped  for  caqse  the  want  of  an  ayer- 
ment  of  a  due  presentment  for  payment, 
and  after  argument  the  court  (Le  Blanc,  J. 
absente,)  held,  that  the  place  mentioned  in 
the  acceptance  was  on^  an  intanation  to 
the  holder  where  the  acceptor  was  to  be 
Ibtthd,  that  it  formed  no  part  ol  the  con- 
tract that  the  bill  should  be  presented 
there,  and  that  the  acceptance,  though 
stated  to  be  payable  at  a  particular  place, 
bound  die  party  to  pay  the  bill  generally 
and  uhiTersafly;  the  court,  howeTcr,  bein^ 
desirous  of  looking  into  the  case  of  Calla^ 
ghan  «.  Aylett,  which  was  cited,  gave 
Judgment  tMi  for  the  plaintiff,  but  they  did 
not  mention  the  case  again  in  the  couiSeof 
the  term,  and  the  judgment  therefore  stood 
for  the  plaintiff. 

Lyon  o.  Sundries  and  another,  1  Campb. 
42S.  Indorsee  against  acceptor  declared 
on  generally,  but  it  appeared  in  evidence 
that  the  bill  was  accepted  payable  at  a 
particular  place,  objection  on  this  account; 
per  Lord  Ellenborough.  How  can  you 
make  the  words,  '^  at  Hankey  and  CoV 
more  than  a  mere  memorandum?  The  ac- 
ceptor of  a  bill  of  exchange  is  liable  uni- 
versally. This  very  point  was  brought 
before  the  court  some  time  ago,  when  the 
Judges  were  all  of  opinion,  that  such  words 
formed  no  part  of  the  contract,  and  did 
not  require  to  be  set  out  In  the  declaration. 

Head  and  another  o.  Sewell,  Holt  C.  N, 
P.  8S8.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange  made  payable  at  a 
particular  place  by  a  memorandum  at  the 
foot  of  the  bill,  it  is  not  necessary  to  prove 
a  presentment  or  a  demand  at  that  place, 
but  the  acceptor  is  generally  and  univer- 
sally liable.  Gibbs,  C.  J.,  after  thirty-five 
years,  in  which  I  have  never  kaovm  thb 
objection  to  prevail,  I  cannot  admit  the 
neceesity  of  this  proof  in  an  action  against 
the  acceptor,  where  the  bill  is  accepted 
«  payable  at  a  partictilar  place,"  as  in  the 
present  case  it  is  not  necessaiy  to  prove  a 
demand  at  that  place.  He  is  generally  and 
unirerfially  lliri)le  upon  such  acceptaace;  it 


has  often  been  so  determined.  T  know  there 
are  confllGling  cases,  but  IshaH  not  require 
this  proof. 

Huffan  9.  Ellis,  8  l^nt.  415,  in  the 
House  of  Loids,  lOdi  April,  1810.  Bayl 
98.  All  averment  that  a  bill  accepted  pay- 
able at  a  banker's  was  when  due  presoited 
to  the  bankers  for  payment,  according  to 
the  tenw  and  effect  of  the  bill,-  and  of  the 
acceptors  acceptance  thereof,  and  that  as 
wen  the  bankers  as  the  acceptors  refeted 
payment,  shall  beaapported  after  judgmefit 
on  a  sham  plea.  Aiui  it  shsJI  be  intended 
that  the  bin  was  presented  for  payment  to 
the  acceptor  himself,  at  the  house  of  those 
persons,  semble.  For  evidence  of  thoM 
facts  would  be  admissible  und^  such  ao 
allegation,  and  not  repugnant  to  it. 

Rowe  a.  Williams,  Holt  C.  N.  P.  .36$. 
in  Trinity  Term,  ISW.  This  came  beferc 
the  King^  Bench  upon  a  special  demuner 
to  a  detclacatioB  upon  a  bill  of  exchange. 
That  case  was  precisely  the  same  as  Feo- 
ton  o.  Goundry,  ants,  264.  It  was  an  ac- 
tion against  the  acceptor  of  a  bill  accepted 
**  payable  at  (SKr  John  Pevriag  and  Go's.," 
itid  there  was  an  averment  of  the  preseaV 
aaent  when  it  beaame  due  at  Sir  lahn  Peir 
ring  and  Co'a.  Thacounsel, in  tfixapaix  of 
the  denuirrer,  cited-  Ganutfon  a.  Siehmott, 
(post,  267,)  but  the  court  of  King's  Bench 
revised  to  hear  the  case  aigued;  saying, 
that  they  consides^ad  the  point  as  having 
been  determined  in  their  judgment  in  Fen- 
ton o.  Goundry.  Mr.  J.  H^royd  read  a 
MS.  note  of  die  case  of  Smith  a«  De  ia 
Fontaine^  (Bayl.  128,)  tried  before  Uad 
Chief  Justice  Maiwfield,  in  1786;  in  which 
his  Lordship  held,  that  words  accompany- 
ing an  acceptance  '*  payable  at  a  particular 
place,**  or  ike  words,  <<  accepted,  payahle 
at,  ke/*  were  not  words  restricting  or 
quali^fing  the  acceptor's  liability,  hot  ren- 
dering him  generally  and  universaHy  liable, 
and  that  it  was  not  necessary  lo  prove  a 
demand  at  the  particular  place  in  anactloa 
aaainst  such  acceptor.  Lord  £211enboroif  h 
added,  "  that  whatever  cases  Bught  be  aii- 
duced  in  favour  of  or  affainet  the  doctrine 
laid  down  by  K.  B.  in  Fenton  a.  Gowidfy, 
an  invincible  argument  with  him  for  the 
opinion  there  given  was,  the  coostint  and 
undeviating  usage  of  merchants;  wfao  ne- 
ver considered  such  an  acceptance  to  be  a 
restrictive  acceptance;  that  it  was  a  mere 
matter  of  convenient  arrangement,  and  did 
not  raise  any  obligation  on  the  part  of  the 
holder,  to  demand  payment  at  the  paxtien- 
lar  place."  Upon  this  judgment  a  writ  of 
error  was  brought  in  the  £>i]se  of  LAcds; 
see  Hdt  C.  N.  P.  996,  7.  and  2Brod.  & 
Bing.  165. 
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fonds  of  the  acctpban  in  their  huids,  became  bankrupt,  tbe  acceptor  "^  When 
vas  nevertheless  not  diachaiged  from  liability  by  such  neslect  of  the  Q^em  U^ne- 
bolder.*    Some  of  the  Judges  of  the  court  of  Common  Pleas  on  ih^eesscoy. 
contrary  held,  that  such  a  memorandum  qualifies  the  contract  of  the  r  257  3 
acceptor,  and  that  in  an  action  against  him  as  well  as  any  other  party, 
a  presentment  at  the  particular  pjiace  must  be  alleged  and  proved.^; 


•  Seb^  9.  Abitbol,  4  M.  ft  a  462.-*- 
ISurk.  79.  S.  C.  A  bill  of  exchange 
payable  at  •  beaken  ia  Ijondon,  wliich 
by  leasoo  of  baiag  mislaid  was  not  pr^ 
flcsted  for  mment,  bat  abe  AccepUK  waa 
MMne  moMba  nfterwaida  infomed  of  ita 
beinp  mialaicU  waa  bel4  not  to  be  dia^ 
chki^,  but  that  the  drawer  nu|^t  set  off 
in  BD  action  bfooghi  asainat  him  bj  the 
atc^tor,  abbMiKfa  tJbe  baokeis  at  whoae 
booae  the  UB  waa  p^r*ble  failed  in  the  in- 
terval, and  the  acceiitor  had  at  all  timea 
I?  to  tbe  liihire  of  Um  bankeie  a  balance 
ia  their  bends  anfficient  to  cover  the  ac- 
ceptance. Lord  £Uenbofoiiffh,  C.  J. 
Laefaea  is  a  neglect  to  do  aMieUung  which 
byl^w  a  man  ie  obliged  to  do»  whethei* 
any  neglect  to  call  at  a  houae  where  a  man 
iafomui  me  that  I  magr  get  the  money 
amonois  to  lacbee,  d^enda  qpon  whether 
I  am  obbged  to  call  these,  Thi^Aceepte 
aoce,  thoofl^  it  might  be  an  authoritj  to 
the  bankem  to  pey  the  bill,  being  siade 
payable  at  their  house*  is  not  in  ezpreas 
terms  an  order  upon  them  to  fiay,  as  was 
tbe  eaae  of  Hafaop  0.  Cbitty*  (2  Stnu  llM. 
BayL  129.)  where  the  language  of  the  ao- 
cepta&ce  was  immediately  tl^t  qf  a  check 
opoa  the  bankers.  I  confess  I  em  unable 
to  aee  any  laches  in  the  defendant  upon 
cither  ground.  Tbe  pUintiff  is  informed 
tbat  the  bill  is  not  to  be  foundt  after  which 
there  sure^  was  not  any  oocasiqn  for  him 
10  keep  a  fund  at  the  house  wheye  i(  was 
i&ade  payable.  .How  can  it  be  said  th«t 
the  plaintiff>  aft«r  QOtico  that  his  bill  no 
longer  existed,  was  bound  to  keep  money 
^  his  bankers  to  answer  the  hill  «H  pcrpe- 
tuum?  It  seems  to  me  that  after  such  a 
notice  he  waa  at  liberty  to  withdraw  his 
fdods^  and  therefore  whatever  loss  may 
{)>ppen  to  him  by  keeping  them  there  must 
he  his  loss,  and  not  the  loss  of  the  defen- 
(iaot  Bayl^,  J.  Ae  to  other  points  on 
vhich  there  has  been  some  difference  of 
opinion  in  the  two  courts.  I  shall  be  very 
ready  tQ  change  my  opinion  if  ultimately 
I  fibould  Aee  occasion,  but  I  cannot  help 
feeling  covsiderable  difficulty  upon  that 
point  If  this  is  to  be  considered  as  a 
quahfied  acceptance,  it  follows  that  the 
holder  would  have  a  jight  to  refuse  it,  he 
being  entitled  to  have  an  unconditional 
acceptance;  and  indeed,  as  I  rather  think, 
be'mg  bound  to  require  it  And  if  he  take 
Rich  an  acceptance  as  this,  payable  at  a 
particular  place,  it  may  be  a  question  whe- 
ther he  ought  not  to  give  notice  to  all  the 
parties  to  the  bill,  and  whedicr  by  omitting 
to  do  so  he  does  not  discharge  them.  In 
{^9  view  of  the  question,  it  bectnnes  aa 


jmportent  one,  and  deserves  to  be  well 
considered;  it  is  true  that  the  holder  is  not 
bound  to  present  the  bUl  for  acceptance, 
but  I  have  always  understood*  th^  if  he  ■ 
does  present  it»  and  a  qualified  accept- 
ance is  given,  he  ie  bound  to  give  notice. 
If  then  the  circumstance  of  the  bill's 
being  accepted,  payable  at  a  bankers,  is 
to  throw  on  the  holder  the  obligation  to 
present  at  the  particular  place»  the  coor 
sequence  will  be,  that  any  intermediate 
indorser  who  may  be  called  on  to  pay, 
and  does  pay  the  bill,  will  in  his  action, 
over  sgtdnst  another  party  to  the  bill,  be 
saddled  with  the  proof  of  an  additional 
fact,  beyond  what  he  would  have  to  prove 
if  the  aeeeptance  were  a  general  accept- 
ance This  is  a  pomt  of  view  which 
seems  to  me  to  be  very  important,  and 
I  rather  think  that  it  has  not  beea  presented 
in  this  view  to  the  minds  of  those  learned 
persons  from  whom  we  are  said  to  differ. 
Bule  absolute 

<  Cidlagfaan  «,  Ajrlet^,  C.  P.  61  Geo.  8. 
a  Tauat  397,  9  Cvnpb.  649.  Bayl.  97. 
In  an  action  against  the  acceptor  of  a 
bill,  it  appeared  that  the  bill  was  ac- 
cepted, payable  at  Messrs.  Ramsbottoms, 
bankers,  London ;  and  two  objections 
were  taken  to  die  plaintiff's  right  to 
recover  ;  first,  that  th6re  was  a  variance 
between  the  acceptance  proved,  which 
was  a  special  one,  and  that  averred  in 
the  declaration,  which  was  a  general  one  ; 
and  secondly,  that  there  was  no  proof  of 
a  presentment  for  payment  at  the  place 
w^here  the  bill  by  acceptance  had  been 
made  payable ;  a  verdict  was  found  for 
the  plaintiff^  subject  to  the  Qr)inion  of 
the  court  upqp  these  points^  %vhich  were 
reserved  ;  a  rule  nisi  to  svt  aside  this  ver- 
dict aqd  enter  non-suit  was  obtained  ;  and 
after  cause  shown,  the  court  (Mansfield, 
C.  J.  abpeote)  held,  that  a  place  where  a 
bill  ia  made  payable  must  be  considered  ,* 
9fi  part  of  the  contract  between  the  ac- 
ceptor and  the  holder.  Tliat  this  was  a 
n>ecial  and  qualified  acceptance,  binding 
the  acceptor  to  pay  at  Ramsbottoms,  and 
not  universally.  Thev  said  it  seemed 
fair,  that  when  a  party  Lad  provided  funds 
at  his  bankers  for  the  due  satisfaction^of 
a  bill,  he  should  be  allowed  to  protect 
himself  firom  the  risk  of  being  arrested 
upon  it  by  a  malicious  creditor.  They 
referred  to  Parker  v.  Gordon,  7  East,  SS5, 
and  said  it  could  make  no  difference  (for 
this  purpose)  whethea  the  action  were 
against  the  drawer  or  acceptor.  Rule  ab- 
solute. 

Gammon   aad  stiiotlier  tn  dchaK>ll,  5 
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OF  PRESENTMSNT  OF  ▲  BILL,  «cc. 


)Bt.  Whe&  The  different  reasons  in  suf^rt  oC  es^h  side  of  thfss^  i»piqiaiis  viil 
premnt-  -^^  found  in  ihq  cases  in  the  notes.^  It  was  observed  that  the  accept* 
™°^"^ance  of  a  bill  seems  to  be  as  much  the  original  contract  of  the  ac- 
ceptor, as  a  note  in  the  original  contract  of  the  ifutlier  j^  and  as  it  was 
admitted  that  the  drawee  may  make  a  qualified  or  conditional  accept- 
ance, and  thu9  narrow  tlie  Uability  which  a  general  acceptance  would 
create,  it  was  difficult  to  say  that  he  might  not  qualLf;^  his  contract  and 
liaUlity  as  to  the  place  of  paymentb^  and  whether  <liis  be  done  in  the 


Tamt  344.  1  Marsh.  83-  C.  P.  ffil.  Term, 
1814.  Ib  this  cue  it  vnm  held,  thM  if  a 
penoB  to  whom  «  biU  is  direeted  gette- 
rslly  accepts  it  payable  at  a  pastieular 
place,  the  holder  needs  not  receive  such 
a  qualified  acceptance,  but  may  resort  to 
the  drawer  as  fnr  non-acceptance.  But 
that  such  aft  acceptance  i«  efpiiTalent  to 
aa  aceeptanee  payable  at  the  partieular 
place  and  no  where  else,  and  narrows  the 

general  liability  of  the  acceptor  to  a  lia- 
iHty  to  pay  at  that  place  only.  And  that 
if  the  holder  consents  to  receive  such  an 
acceptance,  it  interposes  in  the  contract 
a  condition  precedent,  that  the  holder 
shall  present  the  bill  to  the  acceptor  for 
payment  at  the  place  specified :  and 
therefore  declaring  on  the  bHl  the  plahi- 
thft  must  aver  performance  of  this  like 
.other  conditions  precedent,  by  showing  a 
presentment  to  the  acceptor  at  the  place 
specified,  and  that  whether  the  action  be 
against  the  drawer  or  against  the  ac- 
ceptor. Vaughan,  Serjeant,  argued,  that 
a  simple  acceptance  subjects  the  acceptor 
to  the  largest  responsibility  that  wo^ds 
can  create  ;  no  presentment  any  where  is 
necessary,  the  acceptor  is  bound  to  follow 
the  bill  and  pay  the  holder  if  he  is  within 
the  four  seas  ;  he  can  add  nothing  which 
will  enlarge  his  obligation.  There  is  very 
.good  reason  why  Uie  restriction  should 
prevail ;  suppose  the  acceptor  possessed 
funds  at  Bath  or  in  Paris,  he  is  perfectly 
safe  in  giving  a  qualified  acceptance  if 
•the  necessity  exists  of  presenting  the  bill 
there,  otherwise  he  cannot  venture  the 
bill  at  all ;  and  if  while  his  funds  are 
stationary  he  cannot  prevent  his  liability 
from  being  ubiqnitary,  that  doctrine  wiQ 
greatly  circumscribe  the  issuing  of  similar 
bills.  But  it  is  unnecessary  to  consider 
the  reason  of  the  condition,  if  a  condi- 
tion be  annexed  to  an  acceptance,  the 
condition  must  be  complied  vrith  however 
arbitrary  or  absurd.  The  holder  is  not 
bound  to  receive  the  acceptance  with 
new  qualifications  thus  engrafted  on  it. 
But  if  he  does  receive  the  bill  thus  quaH- 
fied,  he  must  abide  by  the  qualifications. 
Chambre,  J.  I  think  the  case  is  clear 
upon  rules  of  plain  common  rcnse  and 
understanding,  without  going  ^ough  all 
the  cases  ;  a  man  b  not  bound  to  receive 
a  limited  and  qualified  acceptance,  he 
may  refuse  it  and  resort  to  the  drawer, 
but  if  he  does  receive  it  he  must  conform 
to  the  terms  of  it  The  reason  given  by 
the  court  of  King's  Bench,  in  Fenton  r. 


Goundry,  shows  that  they  were  them- 
selves  very  doubtful  of  the  grounds  of 
their  judgment  It  is  there  said  that  the 
meaning  was  only  to  point  out  wiwre  the 
acceptor  transacts  his  business,  few  pesple 
receive  an  acceptance  without  previously 
knowing  where  the  acceptor  transacts  his 
business,  bnt  if  he  meant  only  td  point 
,out  where  he  Hved,  it  wovid  b«  Mftcieot 
to  write  on  the  bill  his  name  and  place  of 
abode  ;  but  what  is  the  meaning  of  these 
words  *<  accepted  payable  at.^  they  hive 
a  meaning,  they  impose  a  condition,  and 
the  person  receiving  such  an  ftcceptanf  e 
most  comply  with  Sie  condition,  and  in 
pleading  must  ^low  his  compliance.  It 
would  greatly  circumscribe  the  negotia- 
tion of  bills  of  exchange  if  this  were  not 
so,  for  d)ey  wetdd,  instead  of  being  of 
general  aceommodatioii,  ^  restrained 
m  their  use  to  such  persons  in  trade  as 
have  a  fixed  place  of  business,  where 
clerks  and  servants  are  always  in  atteno- 
ance  to  pay  the  bills.  Dallas,  J.  The 
a]'gl^nent  had  proceeded  on  the  founda- 
tion that  the  acceptor  is  always  a  debtor 
to  the  drawer,  but  that  is  by  no  means 
•universalfy  the  case,  on  the  contrary,  the 
case  is  frequently  otlierwise.  In  one  of 
the  largest  branches  of  our  commerce, 
that  with  tile  West  India  islands,  the  ac- 
ceptor is  universally  in  advance.  I  pat 
the  question  if  the  acceptance  had  coo* 
tained  the  words  (and  not  «bewfaere.> 
whether  the  acceptor  would  be  liable  any 
where  else,  and  the  counsel  did  not  deny 
the  limitation ;  if  so,  the  question  i^, 
whether  the  words  *<  accepted  payable 
at,"  do  not  constitute  a  contract,  and 
whether  they  are  not  equivalent  to  ex- 
press words  of  exclusion ;  and  I  think 
they  are.  The  party  need  not  have  re- 
ceived (rem  the  acceptor  living'  at  Bath  a 
Kmited  contract  of  acceptance,  but  he 
has  thought  fit  so  to  do,  and  he  mttt 
perform  his  condition.  Judgment  for  the 
defendant  But  Gibbs,  C.  J.  appears  in 
other  cases  to  have  decided  oUierwise ; 
see  note,  2^3,  and  Richards  v.  Lonl 
Milsington,  Holt,  C  N.  P.  8M,  and  ante. 
258,  note. 

"  And  see  the  cases  and  arguments  in 
Rowe  V.  Young,  2  Brod.  &  B.  166. 

«  Bayl.  185,  n.  1. 

T  In  Mftfofd  V.  Walcot,  Ld.  Raym.  575 
Holt,  C.  J.  said,  «« if  a  btU  be  payable 
at  London,  and  the  person  on  wliom  it  9 
drawn  accepts  it,  bat  name  no  howe 
where  be  will  pty  it»  llie  parly  that  ha 
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body  of  the  Mil  or  by  memorandum  at  the  foot,  yet  if  it  were  intended  1st  When 
to  qualifj  the  contract  it  should  have  that  operation  without  regard  to     ^l^^^l 
the  arrangement  of  the  words.    In  practice  it  is  the  invariable  course  ce$gf~^ 
amoQvgt  bankers  and  merchants  to  present  bills  accepted  payable  at  a 
particular  place,  at  such  place. 

Tills  question  was  finally  discussed  and  decided  in  the  House  of  Q  S59  3 
Lords,  in  the  case  of  Rowe  v.  Young,*  in  which  it  was  held,  that  if  a 
bill  of  exchange  be  accepted  payable  at  a  particular  place,  (as  thus, 
"  accepted  payable  at  Sir  John  Perring  and  Co.  bankers,  London,")  the 
(ieclaration  in  an  action  on  such  bill  against  the  acceptor  must  aver  pre« 
sentment  at  that  place^  and  the  averment  must  be  proved.  This  deci* 
mn  occasioned  the  passing  of  the  statute  2  Geo.  4.  c.  78,  which,  after 
referriD^  to  the  above  decision,  and  reciting  the  resulting  inconvenience 
io  practice,  and  that  drawees  may,  it  they  toink  fit,  qualify  their  accept- 
ance by  a  moce  precise  form  of  acceptance,  enacts,  *^  That  after  the  1st 
"of  August,  1821,  ti  apy  person  shall  accept  a  bill  of  exchange  paya^ 
**ble  at  the  house  of  a  banker  or  otlier  place,  without  further  expres- 
"sions  in  his  acceptance,  such  acceptance  shall  be  deemed  and  taken 
"to  be,  to  all  intents  and  purposes^  a  general  acceptance  of  such  bill; 
"but  if  the  acceptor  shall  in  his  acceptance  express  that  he  accepts  the 
"  bill  payable  at  a  banker's  house  or  other  place  only^  and  not  othennse 
"dr  ehewhere^  such  acceptance  shall  be  deemed  and  taken  to  be,  to  all 
"  iatents  and  parpesa%  a  qualified  acceptance  of  such  bill^  and  the  ac- 
"ceptorriiall  not  be  liable  to  pay  the  said  bill,  except  on  default  of 
"  payment  when  such  payment  snail  have  been  first  duly  demanded  at 
*^5uch  banker's  house  or  other  place."  (321) 

In  a  case  of  foreim  bill,  where  the  course  of  exchange  has  altered, 
the  acceptor  will  only  be  liable  to  pay  according  to  the  rate  of  it,  whea 
the  bill  became  due;"  and  if  the  acceptor  undertook  by  his  acceptance 
to  pay  within  a  certain  period  ^ter  demand,  he  may  insist  on  the  want 

'^e  bill  IB  not  bound  to  be  satisfied  with  been  of  opinion,  that  a  special  acceptance 

t  li^  ncceptance."    See  also  Bayl.  86.    It  payable  at  a  particular  place,  does  not 

Hould  aecm  therefore   that  there  is  no  render  it  necessary  to  prove  a  presentment 

^<'><'tlon  to  the  holder's  reeeiving  a  ape*  there. 

'  :al  acceptance  stating  the  place  of  pay-  -  a  ti,^   «,  ti:«»  ten. 

nenL    But  m  Head  %.  SeweB.  HoltVC.  ^  ®^^-  ^  ®"*«-  ^^^• 

^.  P.  835,  G&bbs,  C.  J.  seems  to  have  «  Poth.  pi.  174. 


(321)  In  JSTew  York  tl  haa  been  held  in  an  action  against  an  acceptor  that  the  holder  need 
r'^t  prove  any  demand  of  payment  at  the  place  where  the  bill  was  accepted  to  be  paid, 
^^r.t  it  is  the  bosinefls  of  the  acceptor  to  prove  that  he  was  ready  at  the  day  and  place  ap- 
pointed, and  that  no  one  came  to  receive  the  money,  and  that  he  was  alwa3r8  reail^ 
to  pay.  Foden  ▼.  Shmrf,  4  Johns.  Rep.  183.  See  also  Lang  t.  BraUfford,  1  Bay's 
Hep.  222. 

Where  the  cashier  of  a  bank  indorses  a  promissory  note,  the  property  of  the  bank,  for 
the  purpose  of  c&D»iDg  demand  and  notice  to  be  given,  the  authority  of  the  bank  for  the 
purpose  may  be  implied.     Hartford  Bank  t.  Parry,  17  Mass.  95. 

It  i?  not  necessary  that  the  demand  or  notice  should  be  made  by  the  party  to  the 
R^'t  or  bill:  it  is  sumcient  if  done  by  a  notary.  Hartford  Bank  v.  Stedman  3  Conn. 
Bep.  489. 

A  parol  authority  is  sufficient  to  constitute  a  person  agent  for  the  purpose  of  making 
a  demand  on  the  dower  of  a  promissoty  nole.     Shed  v.  Bret,  1  Pick.  401. 

A  demand  of  payment  of  a  note  by  an  agent  having  any  parol  authority  as  a  notary  or 
tHe  mere  posaeamn  of  thepwer  is  sufficient;  and  sneh  agent  is  competent  to  give  notice 
^i  nonrpsymeiit    JBtnk  rf  {Tficn  ▼.  Smitk,  18  Johns  2MQ* 
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^dly- -Hy  If  at  the  time  <iif  presentment,  the  drawee  be  dead,  the  holier  BhoulJ 
^^''J^^ inquire  after  his  personal  representative,  and  present  the  bill  to  him;* 
the  pre-^^^  ^^  ^^^  there  be  no  representative,  should  demand  payment  at  the 
flentment    honse  of  the  deceased.  "^(335) 

should  ,  be 

^"^^  It  is  sufficient  to'  require  payment  of  the  person  on  whom  the  bill  \s 

drawn,  and  it  is  unnecessary,  in  case  of  default  of  payment,  to  make 
any  demand  on  the  drawer,  previously  to  an  action  against  the 
indorser.* 

Sdly.  Time    The  time  when  a  tnll  or  note,  &c.  ought  to  be  presented  for  paj- 
whenabilLment,  when  it  is  payable  at  a  certain  time  after  it  is  drawn,  as  in  the 
&c.  sbould  ^g^  ^f  ^  ^jii  payable  after  date,  or  after  sight,  or  at  usance,  depeuds 
^  £^^.  on  the  terms  of  the  instrument  itself  $y  and  when  no  UmB  of  payment 
tnent.         is  expressed,  as  in  the  case  of  bills  payable  at  sight,  or  on  demanil,  the 
time  when  presentment  for  payment  should  be  made,  depends  od  the 
local  situation  of  the  narnes,  and  odier  circumstances,  necessarily 
Varying  in  every  particular  case*     It  wa9  once  thought,  that  the  pro- 
priety of  a  presentment  for  payment  with  respect  to  the  time  when  it 
should  b^  made,  was,  in  all  cases,  a  question  for  the  determination  of 
a  jury;  but  the  decisions  of  juries  having  been  found  to  be  very  much 
at  variance  from  each  other,"  and  consequently  to  have  rendered  the 
commercial  law  in  that  respect  very  uncertain,  and  the  usage  of  mer- 
I     chants  having  been  long  since  established,  it  is  now  settled  to  be  the 
province  of  the  court  to  determine  the  time  when:  a  pi^sentment  ought 
to  be  madd.* 

The  circumstance  of  the' holder  having  received  a  bill  very  near  the 
time  of  its  becoming  due,  constitutes  no  excuse  for  a  neelect  to 
present  it  for  payment  on  maturity,  ior  he  nnght  renounce  it  if  he  did 
not  choose  to  undertake  the  duty,  and  send  the  bill  back  to  the  party 
from  whom  he  received  it;  but  if  he  keep  it  he  is  bound  to  use 
reasonable  and  due  diligence  in  presenting  it:  and  therefore  where  the 
£  263  ]  plaintiff  in  Yorkshire,  on  thd  26th  of  I>^cember,  renewed  a  bi41  of  ex- 
change, payable  in  London,  which  became  due  on  the  28th,  and  kept  it 
in  his  own  hands  until  the  29th,  when  he  sent  it  by  post  to  his  bankers 
in  Lincoln,  who  duly  forwarded  it  to  London  for  the  presentment,  and 


dot,  see  Cheek  o.  Roper,  5  Eep.  Rep:  li3. 
Bay].  96^6. 

*  Ante,  165.  Molloy,  b.  2.  c.  10.  s.  84. 
Foth.  pi,  146.     Bayl.  95. 

"  Poth.  pi.  146.    Mar.  184.    Bay!.  95. 

■  Heylin  v.  Adamson,  2  Burr.  669.  Ha- 
milton If.  Mackrell,  Rep.  Temp.  Hafdw. 
822. 

J  Bayl.  102,  8. 

«  Alkn  e.  Dockwra,  1  Salk.  127.  Mam- 
waring  V.  Harrison,  Stra.  508.  Coleman  v. 
Sajer,  id.  829.  Darrach  v.  Savage,  1  Show. 


155.  Phillips  V.  Phillips,  2  Preem.  247. 
Prawlcy  v.  Orowther,  id.  257.  Tindall  r- 
Brown,  1 T.  Jl.  168,  9. 

•  Bay).  108,  4.  128,  ante,  224, 5.  Dari:- 
shire  v.  Parker,  6  East,  H,  12.  Parkfr 
t>.  Gordon,  7  Ea»U  886.  Tindall  n.  BrowB, 
1  T.  R.'168,  9.  ITO.  Brown  ».  Collinsofl. 
Beawes,  pi.  229.  Brown  v.  Harradec, 
4T.  R.  148.  Kytl,  43.  Molloy,  b,  2. 
c.  10.  ace.  Russell  t.  luangslafFe,  Dougl. 
515.  Muilman  v.  I^Eugino,  2  H.  R  56S, 
569.  contra. 


(835)  It  has  been  decided  in  Mnusaehusetts,  that  if  the  maker  of  a  note  die,  ann 
mn  adibinistrator  be  appointed  before  it  becomes  due,  no  demand  on  the  admim^ii' 
tor  is  necessary  to  char^  the  indoreer,  so  that  notice  of  the  death  and  non-payment  \^ 
duly  given  to  the  indorser,  unless  the  maturity  of  the  note  happens  more  than  a  year  a*- 
ter  the  maker's  death.  This  decinon  is  grounded  upon  Home  suppoeed  material  differenre 
between  the  situation  of  an  administrator  in  ManaehUiCtti  and  that  of  one  hi  Enginni 
Bali  n  Murr,  12  Mass.  Rep.  86. 
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the  bill  was  dishonotired*,  it  was  beld  that  the  plaktiff  had  bjhis  laches  3<^  ^ 
lort  his  remedy  i^nst  the  drawer  and  indorsers.^  ^^  mea^ 

mentshould 

When  a  bill,  &c.  is  payable  at  usance,  or  at  a  certain  titne  after  date  be  made, 
or  sightt  or  cfier  demand,  it  is  not  payable  at  the  precise  time  men- 
tioned in  tiie  billy  days  of  grace  being  allowed  y  but  in  the  case  of 
bills,  &'c4  payable  on  demand,  no  such  days  are  allowed. 

Before  we  enter  intor  a  particular  inquiry  when  bills,  &c.  payable  at 
utence  after  date,  after  sight,  after  a  particular  event,  at  sight,  or  on 
demand,  ought  to  be  presented  fw  payment,  it  may  not  be  improper  ta 
make  a  few  observations  relative  to  the  mode  of  computing  time  m  the 
case  of  Ulls  in  genera],  and  Mme  remarks  with  respect  to  tiie  days  of 
grace,  and  as  to  ueanees. 

When  a  bill  is  drawn  at  a  place  usinc  one  style,  and  payable  on  a 
day  certain  at  a  place  using  another,  the  time  when  the  bill  becomes 
due  must  be  calculated  according  to  the  etyle*  of  the  place  where  it 
is  payable  ;  because  the  contract  created  by  the  making  a  bill  of  ex* 
ctiange  is  understood  to  have  be6n  made  at  that  place,  and  consequent- 
ly should  be  construed  according  to  the  laws  of  it«  In  other  works 
it  is  laid  down,  ^t  upon  a  bill  drawn  at  a  ]>lace  using  one  style  and 
|>ayable  at  a  place  using  another,  if  the  time  is  to  be  reckoned  H>om  Che 
date  it  shaH  oe  computed  according  to  the  style  of  the  place  at  which 
it  was  draw&,  otherwise  according  to  the  style  of  the  place  where  it 
is  payable  ;  and  iiv  the  former  case  the  date  must  be  reduced  or  carried 
fofward  to  the  style  of  the  place  where  the  bill  is  payable,  and  the 
time  reckoned  from  thence.'  Thus,  on  a  bill  dated  the  1st  of  March, 
old  style,  and  payable  here  one  month  after  date,  the  time  must  be  [  264  ] 
compated  from  the  19th  February  new  style  ;  and  on  a  bill  dated  the 
I9th  February  new  style,  and  payable  at  St  Petersburgh  one  month 
afterdate,  from  the  1st  of  March  old  style. «  And  although  in  some 
cases  it  has  been  considered,  that  when  computation  is  to  be  made 
from  an  act  done,  the  day  in  which  the  act  is  done  is  to  be  included,-^ 
the  law  relating  to  bills  of  ezchan^  is  different ;  for  the  custom  of 
merchants  is  settled,  that  where  a  bifl  is  payable  at  usance,  or  at  so 
inany  days  after  sight,  or  from  the  date,  tlie  day  of  the  date,  or  of  the 
Hceptance,  must  &  excluded^  and  therefore,  if  a  bill  drawn  payable 


^  Anderton  v.  Beck,  16  East,  248. 

•Brown  v.  Harraden,  4  T.  R.  141. 
Leftlcy  V,  MUfa,  4  T.  R.  170.  Poth.  pi. 
]4>  15     Mar.  76. 

**  Aj  to  the  old  and  new  style,  see  Kyd, 
en  Bills,  7,  &c.  All  places  where  we,  in 
Great  Britain,  are  in  the  habit  of  negotia- 
^  bills,  compute  their  time  as  we  do, 
(except  that  Russia  adheres  to  the  old  style) 
vT  years  reckoned  in  sextiles,  from  the 
birth  of  our  Saviouir,  and'  divided  each  into 
12  months,  and  865  (or  m  «very  fourA 
year  366)  days.     Bayl.  H2. 

«Poth.pM56.  B«awe8,pl.  251.  Mar. 
102,  ante,  98.  ace.  Kyd.  8.  tontra.  Old 
^le,  it  is  said ;  still  prevaib  in  Moscow 
^ey,  Denma^,  flolstein,  Hambuichr, 
Utredit,  Goeldres*  £ast  Friealand,  6e« 
ners,  and  in  all  tbe  protestant  principa- 
otics  in  Genoaaj,  and  the  cantons  of 
^Htwland.      Btewei^  pt  ^,      Kyd, 


i,  8.  Mar.  56.  Bayl.  112;  see  tlie  prece* 
dingnote. 

'Bayl.  102,  S. 

s  Bayl.  118. 

^Glassington  v.  Rawlins,  3  East,  407. 
Cramlington  o.  Evans,  2  Ventr.  S08,  810. 
Castle  V  Burditt,  8  T.  R.  623.  Kyd,  6; 
but  see  observations  of  Lord  Elletaborough 
in  Watson  v.  Pears,  2  Gampb.  296,  from 
whicji  it  appears  thiat  in  many  cases  the 
day  is  to  be  excluded;  see  also  Pugh  tr. 
Duke  of  Leeds,  Cowp.  714.  Glassineton 
i>.  RaWlihs,  8  East',  407^  Lester  v.  Gar- 
lant),  15  Ves.  454*. 

*  Bell^sis  P.  Hester,  Ld.  Raym.  280. 
I^titw.  1591.  S.  C.  Coleman  v.  Sayer,  1 
Bam.  B.  R.  803.  Poth  pi.  18,  15.  Camp^ 
beU  V.  French,  6  T.  R.  212.  Beawes>  pi, 
262.  Bayl.  118.  Kyd,  6.  Lester  v.  Gv- 
land,  15  Vea.  2^.  ace.  May  if.  Cocfptt^ 
rort.  3»6»  c'oiftrft. 

li 
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3diy.  Timeien  Jays  after  sight,  be  presented  on  the  Ist  day  of  a  montlif  the  tetf 
™^^^  ™day8  expire  on  the  11th,  and  the  bill,  by  the  addition  of  the  days  of 
mcntshotridp^c^  when  they  are  three  in  number,  becomes  due  on  the  14th.* 
be  made.  When  a  bill,  &c.  is  drawn  payable  at  usance,  or  at  a  certain  time  after 
date,  and  it  is  not  dated,  the  time  when  it  is  payable  must  be  com- 
puted from  the  day  it  issired,  exclusively  thereof.>(338) 


Days 
grace. 


of  The  diW8  of  grace  which  are  allowed  to  the  drawee,  are  so  called 
because  they  were  formerly  merelj  gratuitous,  and  not  to  be  claimed 
aB  a  righi  by  the  person  on  whom  it  was  incumbent  to  pay  the  IhII,  and 
were  dependent  on  the  inclination  of  the  holder;  they  still  retain  the 
name  of  grace,  though  the  custom  of  merchants,  recognised  by  law,  ha» 
long  reduced  them  to  a  certainty,  and  established  a  right  in  the  ac- 
ceptor to  claim  them,  in  all  cases  of  bills  or  notes  payable  at  usance, 
or  after  date,  after  sight,  or  after  a  certain  event  "'(338)  The  number 
r  9A^  1  ^^  these  days  varies  according  to  the  custom  of  tlie  different  countries." 
L  »o5  J  rpjjg  following  is  a  list  of  tne  days  of  grace  established  by  the  Law 
Merdiant  in  differeat  countries.  ° 


England,  Scotland,  "Wales,  Ireland,  Bergamo,  and  Vienna,    3  days. 

Frankfort,  out  of  the  fair  time, 4  do, 

Leipsick,  Naumberg,  and  Augsburch,    -        -        -        -        5  do. 
Venice,  Amsterdam,  Rotterdam^  Middleburgh,  Antwerp,  >     g  ^ 
Colf^n,  Breslau^  Nurembugh,  Lisbon,  and  Portugal,     5 

Naples, -        -        .        .        8  do. 

Dantzick,  Koningsburg,  and  France,     -        -        -        -      10  do.' 

Hamburgh  and  Stockholm, 12  do.^ 

Spain,  ---.---.*.      14  do. 


>  Kyd, «,  7. 

'  Hague  V.  Frendi,  8  Bos.  &  Pul.  I?^ 
Armitt  o.  Breame,  Ld.  Raym.  1076.  Kyd, 
7,  ante,  59. 

»  Brown©.  Harraden,  4  T.  R.  151,  2. 
Terme  de  gracty  n*eat  tenne  de  grace  que 
de  nomfparce  que  e'esi  butnaiiitalis  ratioae 
qi/^elU  la  aceorde^  etpour  le  dUtmguer  de 
celui  parte  par  la  lettre;  il  est  reetlemerU 
terme  de  droit  puisque  e*est  la  loi  qm  le 
dorme.  Polh.  pi.  187.  See  Coleman  v. 
Sajer,  Barnard  Rep.  B.  R.  803.  Vin. 
Ab.  tit  BilU  qf  E^ange;b*  9.    Brown 


V.  Harraden,  4  T.  R.  151,  where  it  i» 
said  to  have  been  once  decided*  that 
days  of  grace  are  not  allowable  on  inland 
biUs. 

"Beawes,  260.  Ist  edit.  449.  Bayl. 
110. 

^  Beawes,  pi.  260.  Mar.  94.  Kyd,  9. 
Bayl.  110. 

P  Poth.  pi.  189. 

<i  Kyd,  9.  Bayl.  110 ;  but  tee  Ham- 
burgh  ordinance,  art  16, 17,  and  qtisre  if 
so^  eleven  days  ;  see  the  next  cases. 


(388)  The  same  rule  b  recognised  in  the  United  States.  Henry  v.  fonet^  8  Mass. 
Rep.  458.  Wbodhridge  r.  £righam,  12  Mass.  Rep.  403.  Jackson  v.  JHehards,  2 
Caines*  Rep.  843. « 

By  the  custom  of  banks  in  a  particular  place,  payment  t)f  a  promi$«oiy  note  maybe  de-' 
mandable  on  the  fourth  day  after  the  time  of  payment  Menner  v.  B<mk  cf  Columbia, 
0  Wheat.  581. 

(838)  The  days  of  grace  as  allowed  in  England,  are  generally  allowed  in  the  United 
States.  At  least  no  traces  can  be  found  of  a  contrary  decision,  except  in  the  state  of 
MagsOiChusetts,  where  it  is^  held,  that  no  days  of  grace  are  allowable  unless  at^uJated 
In  the  contract  itself.    Jones  v.  Fales,  4  Mass.  Rep.  245.    In  JVew  Fork  wad  in  Pemt" 

twauUt  the  days  of  grace  are  certainly  allowed.     Corp  ▼.  M'Comb,  I  John.  Cas.  828. 
luon  ▼.  JHehards,  2  Caine's  Rep.  343.    I^ems  r.  Burr,  2  Caine's  Ca.  is  £it.  105. 
Bank  qf  J\n>rih  America  v.  Petit,  4  Dal.  Rep.  127.    5  Binn.  Rep.  541. 

A  bill  drawn  payable  at  five  days  cfier  Aghi,  and  accept«cl  on  the  farsi  day  of  a 
month,  is  payable  on  the  rmdh  of  &e  same  month,  ^  day  oi  the  acceptance  4)eiog  ex- 
eluded,  and  the  three  days  of  grace  allowed,  a  demand  on  Uie  etf  AM,  and  protest  Sot 
non-payment  fs  too  early,  and  therefore  void.  jiiUchell  y.  J}egr<ma,  I  Mason**  Bcp«  S7<7 


FOR  PAYMENT. 
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Rome,  •       -  I 15  days:  auiy.  Time 

Genoa, 30  do.      ^*^»„,^f. 

Leghorn  and  Milan,  and  some  other  places  in  Italy,  no  fixed  time,     me&uhouid 

be  made. 

In  a  late  case,  however,  it  was  proved,  that  at  Hamburgh  the 
holder  of  a  bill  is  not  bound  to  present  ^e  bill  for  payment  until  the 
lith  day  after  the  time  limited  for  its  payment,  where  the  eleventh  is  a  v 
|po3t-day,  but  that  if  the  eleventh  be  not  a  post-day  be  must  present  it 
oy  the  next  preceding  post-day.'  And  in  another  case  it  was  neid,  that 
where  a  bill  ts  drawn  on  a  person  resident  at  a  place  near  Hamburgh, 
the  holder  need  not  present  it  until  the  eleventh  day,  although  tke 
eleventh  be  not  a  po8t-day«* 


On  bank  post  bills  payable  after  sight,  it  has  been  said,  that  no  davs[ 
of  ^ace  are  claimed:*  and  whenever  a  bill  is  drawn  payable  to  tne 
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a  case  wnere  ine  coniEnissioners  oi  excise,  ueiog  i;He  payees  ui  suuii 
a  bill,  gave  the  drawee  the  above  time,  Lord  Mansfield  decided,  that 
as  this  custom  was  a  general  one,  engrafted  on  such  bills,  and  known 
universally,  the  drawer  was  not  discharged  by  the  above  indulgence  to 
the  drawee.*^ 

The  days  of  grace  which  are  allowed  on  a  bill  of  exchange  must 
always  be  computed  according  to  the  law  of  the  place  where  it  is  due«^ 
At  Hamburg,  and  in  France  tke  day  on  which  the  bill  falls  due  makes 
one  of  the  days  of  grace;  but  it  is  not  so  elsewhere. ^  In  Great 
Britain,  Ireland,  France,"    Amsterdajn,    Rotterdam,  Antwerp,  Mid- 


'  Goldsmith  and  another  v.  Shee,  G.  P. 
<or.  Lord  EldoB,  20th  Dec.  1799.  Bayl. 
no,  n.  1.  A  bill  for  500/.,  drawn  on 
Katter  at  Hambureb,  at  three  usances, 
wan  dated  the  2StL  Juae«  1799 ;  it  was 
presented  for  payment  ob  tiie  4th  of  Octo- 
ber, which  was  a  poHt-day.  In  an  action 
by  the  indorsees  against  the  payee,  the 
defence  was  that  the  presentment  was  im- 
proper ;  but  it  was  proved  in  evidence  as 
a  settled  usage  at  Hamburgh,  that  al- 
tliough  it  is  usual  to  pay  bil£  on  the  day 
liwty  become  due,  the  holder  may,  if  he 
pleases,  keep  them  a  certain  nimiber  of 
days,  called  respite  days,  and  that  the 
number  of  respite  days  is  eleven,  where 
the  eleventh  is  a  post-day  j  but  wheore  the 
eleventh  is  not  a  post-day,  the  respite 
days  extend  to  the  preceding  post-day 
only,  the  bolder  beine  obliged,  at  his  peril, 
to  protest,  and  send  off  t^e  protest  by 
the  eleventh  day.  Verdict  for  the  plains 
tiffs.  But  it  is  observed  (Bayl.  Ill)  that 
this  is  not  consistent  trtth  the  Hamburg 
ordinance,  art.  17,  In  which  it  is  sUted, 
that  the  holders  may  postpone  the  protest 
Willi  the  twelfth  day,  if  it  be  not  a  Son- 
day  or  a  hoIiday> 

'  Ooldsmidi  and  another  v.  Bland  and 
toother,  C.  V.  cor.  Lord  Eldon,  let  of 
March,  1800.  A  WH  for  »»S/.  «#.  9rf. 
drawn  on  Trevfcnaniis,  of  Bremen,  but 
payable  io  H«nbo|(h,  tt  diree  months^ 


was  dated  the  15th  June  1799 ;  it  was 
not  presented  or  protested  until  the  26th 
of  September,  which  was  n<kt  a  post-day  ; 
another  bill  for  261/.  Is.  2d.  addressed  to 
Voeg,  in  Lubeck,  payable  in  Hamburgh 
at  three  months,  was  dated  the  26th  of 
June,  1799  ;  it  was  not  presented  or  pro- 
tested until  the  7th  of  October,  which 
was  not  a  post-day.  In  an  action  on 
the.<<e  bills  against  the  defendants,  as  in- 
doi^ers,  it  was  proved  that  it  was  op- 
tional *in  the  holder  of  a  bill  at  Hamburgh 
whether  he  would  present  and  protest  U 
on  the  poet-day,  before  the  eleventh  day 
after  the  day  limited  for  its  payment,  the 
eleventh  not  being  a  post-day  ;  or  whe- 
ther he  would  keep  it  until  the  eleventh  : 
and  one  witness  proved,  that  where  the 
4ilrawee  lived  at  Lubeck  or  Bremen,  it 
was  the  constaixt  usage  to  keep  the  bill 
until  the  eleventh,  wnether  it  was  post- 
day  or  not,  there  being  posts  from  Lubeck 
and  Bremen  to  Hamburgh  every  day. 
Bay].  111. 

«  Lovl.  227. 

•  Welford  o.  Hankm,  at  GuUdhall, 
£|itting8  after  Hillary  Team,  1768, 1  Esp. 
Rep.  59. 

«  Kyd,  8. 

f  Beawes,  pi.  ^0.    gehf*  N.  P.  4th  e4 
I,  A.  52. 

»89^^40Ge^.4>oili^ 
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8diy.  Time  ilebnrgy  Dantzick,  and    Koningsbarg,  Sundays    and    holidars  are 
^**^^*® always  included  in  the  days  of  erace  ;  but  not  so  at  Venice,  Cologn, 
neatohouki  ^^8l^^9  ^^^  Nuremburg.     In  this  country,  if  the  third  day  of  grace 
be  made,    happen  to  be  a  Sunday,  Christmas-day,  or  Good  Friday,  upon  which 
no  money  ought  to  be  paid,  the  holder  ought  to  present  for  payment 
upon  the  second  day  of  grace,  and  in  caseit.be  not  then  paid,  must 
treat  the  bill  as  dishonoured."  (341)    In  other  cases,  a  presentment  be- 
fore the  third  day  of  grace,  being  {nremature  would  be  a  mere  nullitv*^ 

• 

4Df:ix8aiKes.  Foreign  bills,  as  have  been  already  observed,  are  usually  drawn  pay* 
able  at  one,  two  or  more  usances.  The  tenn  tiaanee  b  French,  and 
signified  the  time  which  it  is  the  usage  of  the  countries  between  which 
bills  are  drawn,  to  appoint  for  payment  of  thern.^  The  length  of  the 
usance,  or  time  whicn  it  includes,  varies  in  different  countries,  from 
fourteen  days  to  one,  two,  or  even  three  months  after  the  date  of  the 
bill.  Double  or  treble  usance  is  donUe  or  treble  the  nsaal  time,  and 
half  usance  is  half  that  time  ;  when  it  is  necessary  to  divide  a  month 

r  26r  l^P^^  a  half  usance,  the  division,  notwithstanding  Uie  difference  in  the 
length  of  the  month  contains  fifteen  djtys.'' 

London*  and^^  \  A«naterdam  is  1  calendar  month  after  date. 

Aleppo  J  8o«*cti'?fB  accounted  >  ^ 
zxxf^P^  ^     j^g  treble  usance        > 

Altona        is  1  calendar  month  after  datQ» 

Antwerp 

Brabant 

Bilboa 

Bru^a 

Cadiz 

Flanders 

France 

Florence  I  ""^tlmes  accounted  >  ^ 

I     as  treble  usance  > 

Genoa         is  3  calendar  months  after  date. 
Hamburgh       1     do.          •'  do. 

Holland  1     do.  ^  dct. 

Leehom  3     do.  »  ^o. 

Lisbon  ^  2     do.  •  do. 

Lucca  sometimes  3  -  do^ 

«  Tassal  «.    Lewis,    Ld.   Raym.  74&  fc  Bui.  SSa    Selw.  K.  1^.  4th  ed.  388,  n. 

Haynes  «.  Birks;  8  Bos.  &  Pul.  509.  Kyd,  ^0.    B^yL  114. 

2.    Bayl.  109, 110.    Mar.  95, 96.  ^  ^      go     ii.^i  „i 

k  WiSen  ».  Roberts,  1  Esp.  Rep.  262.  ^"'  ^^'    ^*^^-  "^• 

Bayl.  112.  •  MoUoy,  tit  BOls  of  Exchange,  2d  roL 

«  Poth.  pi.  15.    Haynes  «.  Birks,  8  Bos.  2d  book,.c  10.    BayL  J14. 


1     do. 

- 

do. 

1     4o. 

• 

dc^ 

£     do» 

« 

dct* 

1     do. 

* 

do. 

3     do. 

%■ 

do. 

1     do. 

• 

do. 

SO  days 

. 

do. 

(341)  So  in  the  United  States,  wherever  davs  of  grace  ^t  a))owed,  if  the  tlnid  dif 
be  a  Sunday,  or  a  holiday,  as  the  fourth  of  July,, the  bill  is  dne  on  the  second  dsy  of 
grace.  Jackson  v.  IHehardSi  2  Caines*  Rep.  848.  Lewis  T.\Bi<rr,  S  Caines*  Ca.  in 
Err.  195.  Griffin  v.  6off,l2  John.  Rep.  428.  Fanwm  y.  Fowle,  12  Mass.  Rep.  89. 
Bat  in  this  last  cMe  the  court  expressed  a  doubt,  if  m  Massa^usetts,  the  principle  ap- 
plied to  any  other  day  except  Sunday,  as  there  are  no  ^ed  stnd  established  holidajrs,  on 
which  all  business  is  suspended  See  Jones  v.  Fates,  4  Mass.  R^.  245.  See  also /oAn- 
«on  V.  Haight  fy  Matthews,  15  John.  Rep.  470,  and  Oriffin  v.  Coff,  12  John.  Rep.  438. 

That  if  the  third  day  of  graces  fall  on  Sunday  presentment  for  payment  should  be  inade  on 
Saturday,  see  Bitasard  v.  I^emrvng^  6  Wheat  .102.  Fwnm  v.  Bormm,  2H*CoFd,4S€. 


iFQItL  r  AYMCXr* 

Xisle           U 

1  ealmdar  month  after  date. 

Madrid  and  > 

all  Spain  S 

Middlebaivh 

2 
1 

do. 
do. 

1 
• 

do. 
do. 

Milan 

3 

do. 

. 

do. 

Portugal 

2 

do. 

« 

do. 

Paris' 

1 

do. 

• 

do. 

Rotterdam 

1 

do. 

— 

do. 

Rome 

3 

do. 

k 

do. 

Aoan 

t 

do. 

■♦ 

do. 

Spain 
Venice* 

3 

do. 
do. 

•> 

do. 
do. 

Zant 

3 

do. 

» 

do. 

ZeaUnd 

1 

do. 

• 

do. 
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i  Brabant,  France,  Flanders,  and 
Usance  between  Amsterdam^  and  <     Holland,  or  Zealand,  is  1  ca- 

%     lendar  month. 

Usance  betweea  Amsterdam  and  \  ''^^{^Z^TII'^'^'  "^ 

r  Frankfort,Nuremburgh,Tienna, 

1     •and  ether  places  in  Germany, 

.Usance  between  Amsterdam  and  <      on  Hamburg  and  Breslaa,  14 

I      days  after  sight,  2  usances,  28 
i.     days,  and  half  usance  7  days. 

Th^^e  usances  are  calculated  exdusitely  of  Ihe  day  of  the  date  of  the 
till.  At  the  expiration  of  the  appointed  usance  the  bill  Would  be  ap* 
narently  due,  but  the  custom  of  merchants  has  allowed  the  drawee  [  268  } 
-lurther  time,  called  days  of  grace,  which  are  in  general  calculated  as 
before  mentioned,  exclusively  of  the  last  day  otusance ;  and  on  the 
'last  of  these  three  days  the  bill  should,  in  tnis  country,  be  presented 
/or  payment*^ 

When  bills,  fcc.  are^yable  at  one,  two,  or  mqre  months  after  date^jssiM  paja*> 
or  sights  the  mode  of  oomputin^  the  time  when  they  become  due,  dif-l>l«     ^^^ 
-fers  from  the  mode  of  computation  in  other  cases.     In  general,  when  a  **■**»  J^ 
deed  or  act  of  parHament  mentions  a  months  it  is  construed  to  mean  a^  ^'^    ^ 
lunar  month,  or  twenty-eight  days,  unless  otherwise  expressed;^  but  in 
the  case  of  bills  and  notes,  the  rule  is  oth^wise,  and  when  a  bill  is  made 
payable  at  a  month  or  months  after  date,  the  computation  must  in  all 
cases  be  by  calendar^  and  not  by  lunar  mon^s;(34S)  thus  when  a  bill  is 
dated  the  1st  of  JanuaiT)  and  payable  at  one  month  after  date,  the  month 
jexpires  on  the  1st  of  February,"  and  with  the  addition  of  the  days  of 

^Poth.  15.     Bay].  144.  ac6.   Mollo7,84,  6T.  R.  229.    Castle  o.  Burditt,  ST.  R. 

tontrcu  628,    The  TSxnat  v,  Adderley,  Ddugl.  464. 

s  Lutw.  885.     Bay].  114.  As  to  lunar  and  calendar  months,  and  how 

^  MoUoy,  84.     Kyd,  4,  5.  they  are  calculated,  see  Lang  v.  Gale,  1 M. 

*  Motford  V,  Walcot,  12  Mod.  410.^  &S.111.   Watson  9.  Pears,  2  Campb.  294. 

Bay].  114.  €atbcart  o.  Hardy»  2  M.  &  &  586. 

'  Ante,  284.  »  Beawes,  pL  258.    Mar.  74.  90.  2d  ed. 

1  2BIa.  Com.  14 1    Lacon  v.  Hooper,  p.  19.  24.    BayLlia. 


(343)  The  same  nde  it  reco|Di8ed  in  the  United  States.  LeffingwtU  v.  White,  1  John. 
Cas.  99,  8ee  Laring  y.  Hallwg,  16  Jolm.  Rep.  120.  ^d  a  bill  payable  at  to  many 
days  alter  si^t,  means  so  many  days  after  le^al  sight,  that  is,  so  many  days  after  the  ae» 
ceptanee,  for  that  is  te  sight  to  which  the  bill  refers.  Jmiehell  y.  Scgrwyt,  9  MvOa't 
Bep*  176.  ▼ 


26S  OF  PRESEXTMENT  OF  A  BILL,  &e. 

Bills  pm-ffrace^  the  bill  k  pajable  on  the  4th  of  Febrtiar3r,  unless  that  day  be  t 
diUe  i^^^^^^h  ^^^  then. on  the  3d.  ,  When  one  month  is  longer  than  the  sue- 
*Thpn  Aiw.  cecding  one,  it  is  said  to  be  a  rule  not  to  go,  into  the  computation,  into 
a  third  montli;  thus,  on  a  bill  dated  the  !28th,  29th,  30th,  or  Slst  Jano- 
arj,  and  payable  one  month  after  date,  the  time  expires  on  the  ^tb  of 
Febn-uarj  in  common  years,  aud  in  the  three  latter  cases  in  leap  yeai' 
on  the  29th.»  When  the  time  is  confputed  by  days,  the  day  on  wliich 
the  e^nt  ha|qp€lis  to  i>e  excluded.'' 

tVlien^  bill  purports  te  be  payable  so  many  diiys  after  eighty  the  days 
are  com]^uted  trom  the  day  tne  bill  was  accepted,  exclusively  thereof, 
and  not  trom  the  date  of  the  bill,  or  the  day  toe  same  came  to  hand,  or 
'was  presented  for  acceptance;  for  the  sigfU  must  appear  in  a  lea:al  way, 
which  is  either  by  the  parties  accepting  tlie  bill,  or  by  protest  fbr  non- 
<ioceptance«p 

Billi  at  With  respect  to  a  bill  payable  at  sights  though  from  the  very  Ian. 
sight  whenj^ge  of  the  instrument  it  should  seem  that  payment  ou^ht  to  l>e  made 
'^^'  immediately  on  presentment,  this  does  not  appear  to  be  so  settled. 

The  decisions  and  the  treatises  differ  on  the  question,  whether  or  not 
t  ^^^  3  days  of  grace  are  allowable.  Pothier,i  enumerating  the  various  kinds 
of  biHs,  states  that  a  bill  payable  at  sight  is  payable  as  soon  as  the 
btarer  presents  it  to  the  drawee ;  but  in  another  part  of  this  work,*^  it 
spears  that  this  opinion  is  founded  on  the  words  oi  a  particular  French 
ordinance,  which  cannot  extend  to  bills  payable  in  this  country  ;  how- 
ever,  Jbe  assigns  as  a  reason  tliat  it  wqukI  be  inconveni^it  if  a  person 
who  took  a  bill  at  sight,  payable  in  a  town  through  which  he  meant  to 
'  travel^  and  the  payment  oi  which  he  stands  in  need  of  for  the  pur- 
pose of  continuing  bis  ^journey^  should  be  obliged  ta  wait  till  the  ex* 
piration  of  the  days  o(  grace  after  he  presented  the  bill ;  a  reason 
obviously  as  applicable  to  the  case  of  a  bill  drawn  payable!  at  sight  in 
this  as  in  any  other  country.  Beawes,  in  his  Lex  Mercatoria,*  says, 
that  bills  made  payable  here  at  sight,  have  no  days  of  gi-ace  allowed, 
although  it  would  be  otherwise  in  tlie  case  of  a  bill  made  payable  on^ 
day  a^er  sight.  Mr.  Kyd^  in  bis  Treatises,^  expresses  the  same  opin- 
ion. But  it  soems,  that  the  rule  is  utiaettled.'^  In  Deliers  v,  Hai- 
riot,^  it  was  taken  for  granted  tliat  days  of  grace  were  allowable  on  a 
bill  payable  at  night.  The  same  point  was  decided  in  Coicinan  r. 
Sayer.y  And  in  another  casCi,*  wher^  the  question  was,  whether  a  bill 
payable  at  sight  was  includccl  «uder  an  exdception  in  the  stamp  act,  ^3 
Geo.  3.  c.  49.  s.  4.  in  favour  of  bills  payable  en  demand^  the  court 
held,  thal^it  was  not;  and  Builer^  h  mentioned  a  case  before  Willed, 
C.J.  in  London,  in  which  a  jury  of  merchants  were  of  opinion,  that 
the  usual  days  of  grace  were  to  be  allowed  on  bills  payable  at  sight 
And  Mr.  Selwyn,  in  his  Nisi  Prius,  observes,  that  the  weight  of  author- 
,   ity  is  in  favour  of  such  allowance.* 

«  Mar.  75.    Kyd,  6.  »  Bayl.  02.  66.  24  edit.    BaylWeditp 

^  Bellasis  ©.  Hester,  Lord  Raym.  280.     42.  109.  110. 
Bayl  113.  "  Dehers   v.  Harriot,  1  Show.  163,— 

P  Campbellti.  French,  6  T,  R.  212.-^     ^J^;,^-"*'  ^^®*      «  ..        u         a^     n«n 
Com.  Dig.  tit  Merchant,  F.  7.    Bayl.  112.     „  '  ^^^«J?|"    ^.  ^H''  ^^^  '^'t 
See  Anonymous,  Lutw.  1591.  ^  ^'  ^^'     ^m.  Abr.  Ut  Billa  of  Ex- 

!t,    I  Mr  «r Anson   v,    Thomas,    R    R.    Trin. 

'W.  pi.  172.  24  Geo.  8. 

•PI 256.  ^  -Selw.  4th  edit  3»9i;  and  sec  Bayl. 

*  Page  10.  W  42.  109.  110. 
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When  a  check  or  bill  or  banker's  note  is  oxpressed  to  be  paj^able  o»        When 

demand^  or  when  no  time  of  payment  is  eacpresaed,  it  i;»  payable  i'^stawt- ^. j^**^^"» 

\yon  presentment,  without  any  allowance  of  dayg  of  grace,  and  thep^y^Ji^j^  ^ 

presentment  for  payment  of  such  a  check  or  bill'  must  be  made  vHthin      demand 

a  reasonable  time  after  the  receipt  of  it*  (345)  "hould    be 

presented 

It  has  been  frequently  disputed;  whether'  it  is,  the  province  of  the  ^^^^^  ^^* 
court,  or  of  a  jury,  to  determine  upon  the  reasonableness  of  the  4dme 
within  which  a  check,  &.c.  payable  on  demand,  should  be  presented 
for  payment  Formerly  it  was  thought  that  it  was  a  question  for  the 
jury;  but  the  decisions,  even  of  mercantile  juries,  were  found  so  mach  Q  ^0  j 
at  variance  from  each  other,  that  for  the  sake  of  certainty  on  the  sub- 
ject, it  is  now  settled,  that  the  reasonableness  of  the  time  for  present- 
ment is  partly  a  question  of  faet^  and  partly  of  law  ;  the  jury  are  to 
iiDd  the  facts,  such  as  the  distance  at  wnich  the  parties  are  from  ead» 
otlier,  the  course  of  the  post,  &c.  f  but  when  those  facts  are  established, 
the  reasonableness  of  tlie  time  is  a  question  of  law,  upon  which  the 
judge  is  to  direct  tlie  juryt*"  though  judges  may  take  the  opinion  of 
a  jury  as  to  what  is  convenient  with  reference  to  mercantile  transact 
tioDs.'*    This  doctrine  though  formerly  by  no  means  universally  as- 

i>  Bajl.  103,  4,  5.  v.  The  Dean  of  St  A«aph,  3  T.  R,  428, 

«=  Ante,  262.       Bayl.    103.      2  Taunt,  note  a.      In  Fry  v.  Hill,  7  Taunt  397, 

094.    Tindal  v.   Brown,  1  T.  R.    168. —  it  Was  held,  that  what  i»  reasonable  time 

Darbifhire  r.  Parker,  6  Eant,  3.  9.   10.  for  prej4enting  a  bill  payable  after  ...i^ieht 

11.  14.   16.    Parker  t>»  Gordon,  7  East,  for  acceptance,  is  always  a  question  of  tact 

r>^S.     Haynes  o.   Birks,  3  Bos.   &  Pul.  to  be  determined  by  a  jury. 

S99.      Applcton  p.   Sweetapple,   1   Esp.  ^  Per  Grose,  J.   in   Scott   t?.    Lifford, 

R*^p.  58.     Bayl.  106,  note  c.     The  King  9  East,  847. 


(•"J  15)  The  same  rules  have  been  recognised  in  the  United  States.  A  note  which  eX' 
prMSM  no  time  of  payment,  is  by  law  payable  immediately.  JTerrick  v.  Bennett^ 
H  John.  Rq>.  874.  T%ompsom  v.  Ketdiam,  8  John.  Rep.  189.  Field  t.  JVtekerstm, 
13  Mas«.  Rep.  181.  And  cheeks  and  notes  pi^able  on  demnnd,  must  be  demanded 
within  a  reasonable  time.  Freeman  v.  Haskins,  2  Caines'  Rep.  869.  Cruger  v.  ^rm^ 
itroiig^  3  John.  Cas.  5.  Conroy  v.  Warren,  8  John.  Cas,  339.  But  if  the  drawer  of 
(he  check  sustain  no  iojury  by  the  delay,  as  where  (he  bank  has  always  remained  in  good 
rredit,  and  the  drawer  has  defeated  the  payment  of  the  check  by  withdrawing  his  funds 
from  the  bank,  he  cannot  objact  to  a  delay  in  presenting  it  Ibid.  If  a  creditor  receive 
iQ  order  on  a  third  person  for  his  debt,  and  neglect  to  present  it  for  payment  in  a  reason- 
able time,  the  drawer  will  be  discharged.  Brower  ▼.  JoneSy  3  John.  Rep.  203.  and  see 
Tucker  v.  Mamoelly  11  Mass.  Rep.  143. 

A  note  payabled  on  demand  is  not  entitled  to  any  days  of  grace,  but  an  action  may 
^f"  brought  on  it  immediately  without  any  other  demand.  Canuner  v,  Harriitm,  2 
M-Cord  264. 

Where  a  bill  is  drawn  payable  at  sight  or  a  certain  number  of  days  after  sight,  there 
'^  no  fixed  rule  for  its  presentment,  but  the  holder  is  bound  to  use  due  diligence  and  put 
the  note  into  circulation.  Robertson  v.  Amea,  20  Johns  146.  Where  a  promissory  note 
is  payable  on  demand  with  interest,  demand  and  notice  must  be  tiaade  and  given  within 
A  reasonable  time  after  date.  Sice  v.  Chmningham  1  Oowen.  397.  Martin  v.  fVmglow^ 
2  Mason.  241.  And  where  such  note  is  made  and  negotiated  tn  the  ordinary  way  with-* 
out  any  agreement  or  understanding  among  the  parties  as  to  the  time  when  it  is  to  be 
paid,  and  all  the  parties  reside  in  the  same  city,^pe  months  is  not  a  reasonable  time. 
Ibid.  But  such  agreement  between  the  original  parties,  not  communicated  to  the  in- 
^or^er  will  not  bind  him.  Ibid.  And  any  offer  by  the  indorser  to  give  his  own  note 
in  satisfaction  of  the  indorsed  note,  is  not  a  waiver  of  notice,  unless  the  offer  is  accepted 
^t  the  time  by  the  holder.  Ibid.  In  Winslow  v.  Martin,  2  Mason  141,  a  neglect  to 
'iemand  payment  of  ji  note  payable  on  demand,  for  tfevett  months,  was  held  an  unreason- 
»ble  delay,  and  discharged  the  indorser:  and  that  a  promise  to  pay  with  a  full  knowledge 
^[  all  the  facts  was  binding  on  the  indorser,  although  otherwise  discharged  :  if  he  pro- 
niL^ed  in  ignorance  of  niaterial  facts  affecting  his  rights,  it  was  not  a  waiver  of  those 
''shts. 
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When  gented  to;*  is  founded  upon  the  strongest  principles  of  law  j'  it  is 
bUlf^***   justified  also  in  point  of  expediency,  for  we  find  the  most  contra- 
pavable  on  J^ictory  decisions  of  juries,  wnen  the  point  was  left  to-  tliein.     Thui*, 
,,dtmartd     in  some  cases/  the  keeping  of  a  check  or  bill,  payable  on  demand, 
«hould    be  three,  four,  or  five  days  was  holden  not  too  long  ;*  and  in  another  case 
presented  ^i^  was  holden,  that  the  presentment  must  be  made  within  two  days/ 
wnt  ^^*^^^  ^  subsequent  causes,  that  it  should  be  made  the  day  the  bill  is  re- 
ceived, and  that  even  an  hour  is  an  unreasons^ble  time^^  and  the  opin- 
ion of  juries  of  merchants  has  been,  that  a  check  on  a  banker,  or  a  cash 
note,  payable  on  demand,  ought,  if  given  in  the  place  where  it  is  pay- 
able;, to  be  presented  for  payment  the  same  day  it  is  received,  if  the 
distance,  or  other  circumstances  wil^  possibly  allows 

Considering  it  then  to  be  settled,-  that  the  time  when  the  presentment 
for  payment  must  be  made  is  in  8;eneral  a  question  of  law,  we  have 
now  to  examine  what  is  the  rule  of  law  upon  the  subject.  Upon  tlii:? 
Question  it  has  been  observed,  th^  there  is  no  other  settled  rule  than 
tnat  the  presentment  must  be  made  vnihin  a  reasonable  iime^  whicli 
must  be  accommodated  to  other  business  and  affairs  of  life,  and  the 
party  is  not  bound  to  neglect  every  other  transaction  in  order  to  present 
(^  Q7t  ]  the  Dill,  note,  or  check,  payable  on  demand,  the  same  day  it  is  issued.  > 
And,  as  observed  by  Lord  Mansfield,  it  would  he  unreasonable  to  sup- 
pose, that  a  tradesman  should  be  compelled  to  run  about  the  town  with 
a  dozen  drafts,  from  Charing  Cross  to  Lombard  Street,  on  the  same  day; 
and  he  directed  the  jury  to  consider,  that  twenty-four  hours  was  the 
usual  time  allowed  for  the  presentment  for  payment  "> 

It  is  laid  down,  that  upon  a  bill  or  note^  payable  on  demand,  or  at 
sight,  and  given  for  ease  by  a  person  who  makes  the  profit  by  the  mo- 
ney on  such  bills  or  notes  a  source  of  his  livelihood,  such  as  a  country 
banker,  it  is  diflicult  to  say  what  length  of  time  such  person  shall  be  en- 
titled to  consider  unreasonable;  but  upon  such  bills  or  notes  given  bv 
way  of  payment,  or  paid  into  a  banker's,  any  time  beyond  that  which 
the  common  course  of  business  warrants,  is  unreasonable," 

Upon  a  bill  or  note  of  this  kind  given  by  way  of  payment,  the  cour?c 
•    of  business  seemed  formerly  to  allow  the  paTty  to  keep  it,  if  it  was  pay- 
able in  the  place  where  it  was  given,  until  the  morning  of  the  next  day 
of  business  after  its  receipt,""  and  according  to  more  recent  decisions,  it 


•  Russell  V.  Langslaffe,  Dou*;l.  515.— 
Muilman  v.  D'Eguiao,  2  Hea.  Bla.  5G8,  9. 
]^ankey  v.  Trotman,  1  Bla.  Rf.p.  1.— 
Bayl.  107.     Kyd,  41.     Poth.  pi.  140. 

'  DarbUhire  v.  Parker,  6  East  10. 

e  Phillips  V  PhillipK,  2  Freeman.  247. 
Crawley  v.  Crowther,  id.  257. 

^  Main^aring  v.  Harriaon,  1  Stra.  508. 

*Per  Liord  Mansfield  in  llndal  r. 
Brown,  1  T.  R.  168.-  9.  Hankey  v. 
iTrotman,  1  Bla.  Rep.  1.  Beawes,  229. 
Kyd,  45,  Applelon  v.  Sweetapple,  1  Esp. 
Bep.  58.  Bayl.  106.  Poiit,  272.  Pock- 
linglon  »,  Silvester,  post. 

^  Appleton  V.  Sweefappic,  1  Esp.  Rep. 
58.  Bayl.  106.  Post,  272.  Russell  v. 
t/SngFtaffe,  Dougl.  5l5,  n.  b.  110. — 
Brown    V.    CoTlinbcn,   Rea^vc?,   pi.  259. 


Kyd,  43.  45.    Hankey  o.  Trotman,  1  Bla 
Kcp.  1. 

I  Darbishire  o.  Parker,  6  East,  4.  S.  9 
Kyd,  129. 

■»  Bcawcs,  pi.  229.     Kyd.  45.  127, 12^ 
Ward  V.  Evans,  2  Salk.  442.  8.  P.    See  tt 
V.  Idfford,  9  East,  347. 

•  Bayl.  104. 

o  Bayl.  104.  Ward  ».  Evans,  2  T.cr  I 
Haym.  928.  A  banker's  note  wa?  pai'i  i-^ 
the  plaintiff's  servant  at  noon,  and  pr^'^'  »''• 
ed  for  payment  the  next  morning,  at  %vli:'.t 
time  the  banker  flopped  payment  On  a 
case  reserved,  the  court  held  it  was  prt- 
sented  in  time,  and  judgment  was  giveo 
fpr  the  plaintiff. 

Stoort  v.  Warren,  1  Stra.  415.    Thft^ic- 
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ihould  seem  that  if  sach  a  bill  or  note  were  payable  bj  or  at  a  banker's, 
it  w«ald  suffice  to  present  it  for  payment  at  anj  time  during  banking 
hours  of  the  day  alter  it  is  received. »  Thus  where  a  note  oAliis  kin<^ 
payable  in  London,  was  given  there*  in  the  morning,  a  presentment  the 
next  morning  was  held  by  the  court  sufficiently  early,  thouzh  juries  have 
endeavoured  to  establish  a  contrary  rule,  and  to  find  that  tne  instrument 
must  be  presented  the  day  it  is  received  ft  and  though  it  has  been  sup- 
posed that  the  presentment  must  be  in  the  forenoon  of  the  next  day;' 
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fendaat  gave  the  plaintiff  a  banker'ji  note  at 
two  o'clock  in  the  afternoon,  and  he  ten- 
dered it  for  payment  the  next  momine  at 
sine:  the  banker  stopped  a  quarter  of  an 
hour  before;  and  Pratt,  C.  J.  told  the  iuiy 
the  Ion  should  fall  on  the  defendant,  there 
beiag  no  laches  in  the  plahitiff^  who  had 
(leminded  the  nMmey  as  soon  as  was  usual 
in  the  coarse  of  dealing,  and  that  keeping 
the  note  till  next  morning  could  not  be 
construed  giving  a  new  crMit  to  the  bank- 
er, and  thejury  found  for  the  plaintiff.  In 
Holmes  e.  Barry,  Stra.  415,  the  circumstan- 
ces were  the  same,  and  King,  0.  J.  of  the 
<'onmion  Pleas,  gave  similar  directions,  and 
thejury  found  accordingly. 

Fletcher  v.  Sandys,^  2  Stra.  1248 — A 
^•aoker's  note  was  paid  to  the  plaintiff  after 
dinner,  and  he  sent  it  for  payment  the  next 
iTiorningf  but  the  banker  had  stopped  pay- 
ment; and  Lee,  C  J.  ruled,  that  there  were 
no  laches  in  the  plaintiff,  and  Aat  in  all 
these  cases  Aere  must  be  a  reasonable  time 
Gloved  consbtent  with  the  nature  of  cir- 
culating paper  etcdic 

Turner  and  odiers  v.  Mead,  1  StM.  4icr. 
The  defendants  paid  the  8word*Blade  Com- 
pan}',  the  plaintiffs,  two  bankers  notes  at 
three  o'clock  in  the  afternoon,  and  the  next 
morping  their  serrant  left  them  at  the  bank- 
^'ni  in  order  to  call  for  the  money  in  the 
'"veninr,  it  then  befog  the  custom  with  the 
r'iainti&  and  the  bank,  to  send  out  iheir 
notes  in  the  morning,  and  to  call  for  the 
Rioney  in  the  afternoon,  'fhe  plaintifis' 
wnrtnt  called  for  iht  money  between  four 
fnd  five  in  the  afternoon,  and  the  banker 
oad  juat  stopped  payment,  and  because  the 
plaintiffs  had  done  nothing  more  than  was 
nual  in  leering  the  notes  in  die  morning 
^thout  taking  die  money,  Pratt,  C.  J.  di- 
rected the  jury  to  fmd  forthem,  which  they 
did. 

Hoar  V,  Da  Costa,  2  Stra.  910.  The  de- 
fendant paid  the  plaintiff  a  banker's  noteat 
^elve;  he  put  it  into  the  bank  at  one,  and 
at  ten  the  next  mornine,  the  runner  from 
(he  bank  carried  it  with  other  notes,  and 
Jcft  them,  as  was  then  usual,  to  call  again 
'Or  the  money:  he  called  at  eleven,  and  was 
t<^id  the  banker's  serrant  was  gone  to  the 
bank;  be  called  again  at  two,  when  the 
banker  said  he  wan  c;oing  to  stop,  and  re* 
(u»ed  payment,  but  he  paid  small  notes  till 
lour  oVlock.  Hie  defendant  gave  notice 
to  the  piamtiff  the  next  morning;  the  ques- 
li'm  was,  whether  this  note  was  payment  to 
*Hr  plaintiff.    It  was  insisted  for  the  dcfen. 
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dant,  that  if  the  note- had  been  tendered  by 
itself,  it  would  have  been  paid;  and  for  the 
plaintiff,  that  if  there  had  been  no  demand 
there  would  have  been  no  laches,  being 
within  a  day  after  the  receipt  Raymond, 
C.  J.  said  there  was  no  standing  rule,  and 
left  it  to  thejury,  who  found  for  the  plain- 


P  Robson  9.  Bennett,  2  Taunt.  888.-^ 
Post,  275;  and  Pocklington  v.  Silvester, 
post,  274. 

9  BayL  106,  7.  Beawes,  pi.  229.  Kyd, 
45.  127.  See  Ward  tr.  Evans,  and  other 
eases  io  notes,  ante,  271. 

Appleton  9.  Sweetapple,  K.  B.  Mich.  23 
GeOi  d.  1  £m).  Rep.  58.  Bayl.  106,  note 
c.  8l  C.  2  Taunt  394.  The  case  was,  that 
plaintiff  received  from  the  defendant  a 
banker's  note  at  one  o'clock  in  the  day,  but 
did  not  call  for  payment  the  whole  of  that 
day,  and  in  the  evening  of  it  the  banker 
failed.  A  verdict  was  found  for  the  defen- 
dant, on  l^e  ground  that  it  was  the  custom 
of  the  City  that  bills  should  be  brought  for 
payment  the  day  tl^y  u'e  received;  but  on 
a  motion  for  a  new  trial,  it  appearing  that 
there  were  many  exceptions  to  this  custom, 
as  in  the  case  of  factors  at  Bear  Key,  the 
salesmen  at  Smithiield,  and  others,  the  court 
held  tiiat  it  was  not  sufficiently  proved,  and 
even  if  the  decision  had  been  on  tlut 
ground,  it  must  appear  that  the  custom  wan 
reasonable,  or  the  court  would  control  it, 
and  therefore  granted  a  new  trial.  The 
jury  found  again  fpr  the  defendant,  but 
aeainst  the  judge's  direction:  a  second  new 
tnai  was  srantcd,  and  the  jury  again  found 
for  the  defendant,  and  then  the  court  rc« 
fused  to  interfere. 

'  East  India  Company  i^.  Clutty,  2  Stra. 
1175.  Bayl.  104,  5.  Mainwaring  v.  Har' 
rison,  1  Stra.  908.  On  Saturday  the  17th 
of  September,  about  two  o'clock,  Harrison 
gave  Mainwaring  a  baakcr*^  note,  dated 
the  5th  of  September,  and  payable  to  Har« 
rison  or  order  on  demand;  Mainwaring  paid 
it  away  the  same  afternoon  to  J.  S.  and  he 
presented  it  for  payment  on  Tuesdsy  mom' 
ing  as  soon  as  the  shop  was  open,  but  the 
banker  stopped  pajrment  at  that  time. 
Mainwaring  paid  the  money  to  J.  8.  and 
brought  this  action  to  recover  it  from  Har- 
rison. Pratt,  C.  J.  left  it  to  thejury  wheth- 
er there  had  been  any  neglect,  and  obser- 
ved, that  as  Harrison  had  kept  it  eleven 
days,  he  probably  would  not  have  demand- 
ed payment  sooner  than  J.  S.  did.  The 
jury  wi^he<I  to  Icavte  it  to  the  court,  i^hetbcr 
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yet  the  party  has  twenty-four  hours,  ■  or  according  to  a  more  recent  de* 
cisiony  he  has  the  whole  of  the  banking  hours,  or  hours  of  business  oi 
the  next  day  to  make  the  presentment  *■ 

It  has  been  held,  that  a  bill  or  note  of  this  kind  given  by  way  of  pay- 
ment to  a  banker,  must  be  presented  by  him  as  soon  as  if  it  had  been 
paid  into  his  hands  by  a  customer,''  and  that  if  such  a  bill  or  note  be 

f^aid  into  a  banker's,  and  be  payable  at  the  place  where  the  banker 
ives,  it  must  be  presented  the  next  time  the  banker's  clerk  goes  his 
rounds,  but  it  should  seem  that  in  all  cases  it  suffices  for  a  banker  to 
present  such  check  the  day  after  he  receives  it."" 

If  a  bill  or  note,  payable  on  demand,  be  payable  elsewhere  than  in 
the  place  where  it  was  given,  it  is  laid  down  that  the  party  receiving  it 
must  forward  it  for  payment  by  the  post  of  the  next  day  after  he  re- 
ceived it,''  althoQgh  that  post  may  go  out  on  the  same  day.  ^  But  from 
other  cases  it  should  seem,  that  it  would  suffice  if  such  bill  or  note 
were  forwarded  for  payment  by  the  regular  post  on  the  day  after  it  is 
received."  It  is  certain,  however,  that  the  holder's  not  forwarding 
such  bill  or  note  for  payment,  by  the  post,  or  some  conveyance  of  the 
day  after  it  was  received,  would*  be  deemed  laches."    In  a  recent  case 


there  had  been  reasonable  time,  bat  the 
Chief  Justice  told  them  they  were  judges 
of  that,  upon  which  they  found  for  the  de* 
fendant,  and  gave  it  as  their  opinion,  that 
a  person  who  did  not  demand  a  banker's 
note  in  two  days,  took  the  credit  on  him- 
self. 

East  India  Company  ft.  Chitty,  2  Stra. 
1176.  At  half  past  eleven  in  the  morn- 
hg  of  the  18th  of  Januajy,  the  defendant 
paid  the  East  India  Compaay's  cashier,  a 
banker's  note,  and  they  did  not  send  it  for 
payment  till  the  next  day  at  two,  at  which 
time  the  banker  stopped  payment  The 
question  was,  who  lihould  bear  the  loss? 
and  upon  examining  the  merchants,  it  was 
held  Uiat  the  company  had  made  it  their 
own  by  not  sending  it  out  the  afternoon 
they  received  it,  or  at  furthest,  the  next 
morning,  and  the  jury  found  accordingly 
for  the  defendant. 

'  Per  Lord  Mansfield;  see  Beawes,  pL 
229.    Kyd,46. 
<  Pockli^gton  V.  Silvester,  post,  274. 
"Bayl.     107.      Hankey   v.    Trotman, 
1    Bla.    Rep.    1.      The    plaintiff   was  a 
banker,  and  had  a  bill  on  the  defendant, 
for  which  the  defendant  paid  him  a  draft 
upon  another  bank  at  twelve  at  noon,  and 
the  plaintiff  got  it  marked  for  acceptance 
that  night ;  before  the  next  morning  the 
banker  on  whom  it  was  drawn  stopped. 
The  question  was,  whether  the  plaintiff  or 
defendant  should  bear  the  loss?    The  jury 
found  a  verdict  for  the   defendant,  and 
upon  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  and  cause 
shown,  the  court  (Wright,  J.  duhitante) 
beld  that  it  was  a  question  of  fact,  whe- 
ther the  plaintiff  had  Kufficieat  time  for 
i«ceivilig  the  money,  of  wliich  the  jury 


were  the  proper  judges,  and  the  venlici 
stood. 

But  see  the  cases  of  Rickford  v.  Ridge, 
2  Campb.  537;  and  Robson  o.  Bennett,  2 
Taunt  888,  and  post,  276. 

In  the  last-mentioned  case,  Mansfield, 
C.  J.  said,  that  Hankey  «.  Trotman  had 
been  over-ruled  by  Appleton  o.  Sweetap- 
pie.    See  2  Taunt  394. 

«  Rickford  o.  Ridge,  2  Caii4>b.  637. 
Post,  276;  and  Robson  o.  Bennett,  2  Tannt 
888.    Post,  276. 

y  Bayl.  104,  6. 

•Rickford  o.  Ridge,  2  Campb.  537.— 
Post,  276.  Darbishire  v.  Parker,  6 
East,  8. 

•  Bayl.  105, 5.  and  note  to  Beccling  and 
others,  v,  Gower,  1  Holt,  316,  816. 

Action  for  money  had  and  receivcil. 
The  defendant  paki  the  plaintiff  a  check 
of  20/.,  drawn  on  the  Maidstone  Bank, 
on  the  6th  of  AprU.  It  was  civen  to  the 
plaintiffs  at  the  time  of  Tunbridge  mar- 
ket, and  they  gave  their  own  notes  in  ex- 
change. It  was  given  sometime  before 
the  post  set  out  on  the  6th.  The  plain- 
tiffs kept  it  all  the  5th  and  6tfa,  but  sent  » 
to  Maidstone  by  the  carrier  on  the  morn- 
ing of  the  7th  ;  the  carrier  reached  Maid- 
stone  at  nine  o'clock  on  the  7th,  but  the 
Maidstone  bank  did  not  open  that  morn- 
ing. If  it  had  been  sent  by  the  post  of 
the  6th,  it  would  have  reached  Maidstone 
at  an  hour  earlier,  viz.  at  eight  o'clock  in 
the  morning  of  the  7th.  Best,  Serjt  for 
the  defendant,  contended,  that  the  plain- 
tiffs had  been  guilty  of  lachea  Bloscet. 
Serjeant,  for  the  plaintiffs,  eontra^  relied 
on  Rickford  v.  Ridge,  2  Campb.  537. 
Gibbs,  C.  J.  The  plaintiff  cannot  reco- 
ver, they  have  been  guilty  of  laches;  I  ^ 
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where  ihe  defendant  being  indebted  to  the  plaintiff,  paid  to  him  the  ^i^'^ 
«!ebtin  country  bank  notes,  (payable  in  the  country,  and  also  in  Lon- ^^.^j^"*^^** 
don)  on  a  Friday,  several  hours  before  the  post  went  out,  and  thepi^^^l^ie  (^ 
plaintiff  transmitted  halves  of  the  notes  by  a  coach  on  Saturday,  and  demand 
the  other  halves  by  Sunday  night's  post,  and  all  tlie  halves  arrived  in  >l>ouM  be 
London  on  Monday,  and  were  presented  for  payment  and  dishonour-. P'^®"^^ 
ed  on  the  Tuesday,  it  was  held  that  the  plaintiff  had  not  been  guilty  of  ,^^t^  ^*^' 
laches,  and  that  he  might  recover  from  the  defendant  his  original 
debt.* 

With  respect  to  a  check  an  a  banker^  it  is  now  settled  that  it  suffices 
to  present  it  for  payment  to  the  banker  at  anj  time  during  bankine 
hours  on  the  day  after  it  is  received,  and  that  no  laches  can  be  imputed 
to  the  holder  in  not  presenting  it  for  payment  in  the  morning  of  the 
second  day,  althougb  tlie  bankers  paid  drafts  on  them  until  the  after* 
noon,  and  then  stopped  payment.^  And  where  a  person  in  London  re- 
ceived a  check  upon  a  London  banker,  between  one  and  two  o'clock, 
and  lodged  it  soon  after  four  with  his  banker,  and  the  latter  presented  C  ^^5  ]| 
it  between  five  and  six,  and  cot  it  marked  as  a  good  check,  and  the 
neit  day  at  noon,  presented  &r  payment  at  the  clearing-house,  the 
court  held  that  there  had  been  no  unreasonable  delay  either  by  the 
holder  in  not  presenting  it  for  payment  on  the  first  daj,  whicn  he 
might  have  done,  or  by  his  banker  in  presentinjg  it  at  the  clearing- 
house only  on  the  following  day  at  noon  $  it  being  proved  to  be  the 
nsage  among  such  bankers,  not  to  pay  checks  presented  by  one  banker 
to  another  after  four  o'clock,  but  only  to  mark  them  if  good,  and  to 
pay  them  the  next  day  at  the  clearing-house.*^    And  it  has  been  holden 

not  say  that  it  was  not  their  duty  U>  have  December,  1817,  he  directed  a   verdict 

>eat  the  check  off  by  the  poet  of  the  6th,  for  the  plaintiff,   saying,   that  whatever 

but  the  extreme  time  up  to  which  they  doubts  had  been  formerly  entertained,  it 

were  justified  in  keeping  it  was  till  the  was  now  established  as  a  rule  of  law, 

post  of  the  6th.     They  do  not  send  it  till  that  the  partv  receiving  a    check  on  a 

the  7th.    It  does  not  matter  when  the  car-  banker  has  the  whole  of    the  bankmg- 

rier  arrived,  they  must  suffer  for  their  neg-  hours  of  the  next  day  to  present  it  for  pny- 

ligence.    Plaintiffs  nonsuited.  ment    The  jury  found  accordingly.    See 

^  Williams  v.  Smith,  2  Bam.   &   Aid.  sIm)  Robson  and  another  v.  Bennett  and 

496.  another,  2  Taunt  38S.  Rickford  v.  Ridge, 

'  Pocklington  v.  Silvester,    Sittings  at  2  Campb.  937. 
Guildhall,  after   Trin.  Term,   57  Geo.  8.         *  Robson  t».  Bennett,  2  Taunt  388.   On 

Tills  was  an  action  broueht  by  the  plam-  the  llih  of  September,  between  one  and 

tiifs  for  the  amount  of  a  check  given  by  the  two    o'clock,    the  defendants  gave   the 

(iefendants  to  the  plaintiffs.    The  defen-  plaintiffs  a  check  upon  Bloxam  and  Co. 

(I^ts  drew  the  check  on  their  bankers,  their    bankers,     in    payment    for   goodH. 

Messrs.  Mainwaring  and  Co.  which  was  The    plaintiffs   lodged    the    check    with 

j-aid  to  the  plaintiffs  at  eleven  o'clock  in  Messrs.  Harrison,  thehr  bankers,   a  few 

tb«  morning  on  the  16th  of  November,  minutes  after  fiour,  and  they  presented  it 

1817,  which  was  not  presented  till  near  between  five  and  six  to  Bloxam  and  Co. 

^ve  o'clock  on  the  17th.     The  bankers  who  marked  it  as  good  :  it  was  proved  to 

Hopped  payment  at  four  o'clock  on  the  be  the  usage  amongst   Liondon  bankers 

17th  of  November,   and  the   defendants  not  to  pay  any  check,  presented  by  or 

^ad  notice  thereof  that  evening.    At  the  on  behalf  of  another  banker,  after  four 

trial  before  Gibbs,  C  J.  at  Guildhall,  he  o'clock,  but  merely  to  mark  it  if  good, 

directed  a  verdict  for  the  plaintiff,  on  the  and  pay  it    the  next  day  at  the  clearing- 

groond  that  the  plaintiff  had  the  whole  of  house.    On  the  12th  at  noon,  Harrison's 

the  banking  hours  of  the  next  day  to  pre-  clerk  .  took   the  check   to   the    clearing- 

i>ent  the  check  for  pavment    The  jury,  house,  but  no  person  attended  for  Bloxam 

nowever,  contrary  to  the  direction  of  the  and  Co.  who  stopped  payment  at  nine 

jJdge,  found  for  the  defendants.    In  the  on  that  morning ;   and  the  check  there- 

^QMiing  term  the  plaintiff  obtained  a  rule  fore  was  treated  as   dishonoured.      The 

for  a  new  trial,  and  upon  the  second  trial  plaintiffii  in  going  with  the  check  to  Har- 

'  "fore  Byrrou^«.  J.  at  Gtiildhall.  10th  of  ti^tCn    passed   Sloxajn*?  hoii^e.     On    a 
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^  OF  PRESENTMENT  OF  A  BILL,  &c. 

that  a  London  banker  who  receives  a  eheck  by  tiie  general  post,  U  not 
bound  to  present  it  for  payment  until  the  following  day." 


case  stating  these  facts  the  court  held, 
that  there  had  been  no  laches  in  the 
plaintiffs  in  not  presenting  tlie  check  to 
Bloxam  and  Ca  on  the  11th  for  payment, 
or  in  his  bankers  in  not  presentug  it  at 
the  banking-house,  but  merely  at  the 
clearinghouse,  and  therefore  gave  judg- 
ment for  the  plaintiffs. 

Per  Lord  Mansfield,  C.  J.  The  whole 
question  amounts  merely  to  this ;  a  man 
"who  has  bought  goods,  and  given  a  draft 
on  a  banker,  contends,  that  he  has  paid 
for  those  goods,  though  the  plaintiff  has 
never  received  the  money.  A  draft  was 
drawn  on  the  11th  of  September ;  on  th«t 
day  it  was  carried  to  <tbe  house  of  the 
drawee,  and  in  the  language  of  those 
persons  was  marked  ;  the  effect  of  that 
marking  is  similar  to  the  accepting  of  • 
bill ;  for  he  admits  thereby  assets,  and 
makes  himself  liable  to  pay.  It  is  the 
■practice  of  the  bankers  not  .to  pay  bills 
of  this  description,  which  are  presented 
after  four  o'clock  but  to  mark  them  ;  and 
it  is  usual  that  bills  marked  on  one  day 
are  carried  -to  the  clearing-1iou80,  where 
their  clerks  meet  and  pay  them  on  the 
next  day.  Therefore  it  is  the  same  thing 
ns  if  a  banker  bad  written  on  a  check, 
**  we  pay  this  to-morrow  at  the  clearing- 
house.'* On  the  next  day,  after  marking 
the  check,  the  banker  stops  payment ;  the 
holder's  clerk  goes  to  tfte  clearing-house » 
where  no  clerk  attends  from  Messrs. 
Bloxoms,  and  the  bill  is  not  paid,'  and 
the  first  question  is,  whether  there  is  any 
laches  as  to  the  time  of  presentment? 
As  to  that  the  case  .of  Appletpn  v.  Sweet- 
apple  decides,  that  a  check  need  not  bo 
presented  on  the  day  on  which  it  was 
drawn  ;  now  this  bill  was  in  fact  presented 
and  accepted  on  the  y^tj  day  on  which  it 
was  drawn.  The  reason  of  that  haste 
probably  was  in  order  to  fix  tlie  banker, 
lest  the  drawer  should  be  insolvent  before 
the  next  day,  bankers  being  ufoually  per- 
sons of  great  substance,  whereas  .the 
drawer  may  be  of  less  credit ;  the  mark 
on  the  check  is  an  engagement  >to  pay  at 
a  particular  place ;  is  not  then  the  pre- 
senting it  at  that  place  equivalent  to 
presenting  at  the  banking-house  ?  It  seems 
that  it  is ;  and  that  it  therefore  is  uo 
laches;  consequently  the  surplus  of  the 
money  for  the  coals  remains  due,  and 
judgment  must  be  entered  for  the  plain- 
tiff. See  also  Reynolds  v,  Ohettle,  2 
Campb.  596.    Selw.  Ki.  Pri.  4th  ed.  841. 

•  Rickford  and  others  v.  Ridge,  2  Campb. 
637.  The  plaintKIs,  bankers  at  Ayles- 
bury, gave  the  defendant  cash  for  the 
check  upon  Smith  and  Co.  bankers  in 
London  ;  and  in  an  action  to  recover  tliis 
money,  it  appeared  that  they  took  the 
check  on  the  18th  June  ;  but,  instead  of 
sending  it  to  London  by  the  post  of  that 


day,  which  they  might  have  done,  they 
sent  it  by  a  morning  coach  on  the  14t]i, 
and    their  bankers,  to  whom  it  was  di> 
rected,    received    it   between  three  and 
four  o'clock  on  the  same  day,  and  pre* 
sented  it  at  Smith's  hooae  at  noon  on  the 
15th,  when  payment  was  refused.    It  iraa 
oroved  that  bankers  to  .the  west  of  St 
Taul's,  where  the  plaintiff's  bankers  re* 
sided,  sent  out  checks  and  bills  for  pay- 
ment only  once  in  the  day,  and  Uuit  ge- 
vneraUy  before  the  arrival   of  the  pout; 
and  therefore  such  as  arrived  by  the  post 
on  one  day  generally  remained  with  them 
Until  the  foUowine  morning :  so  that  bad 
this  cheek  arrived  by  the  post  on  the 
14th,  it  would  not  have  been  presented 
until  the  15th.     llie   question  therefore 
was,  whether  such  practice  were  reason- 
able ?    It  was  admitted  that  a  different 
practice  prevailed  to  the  east  of  St  Panl's. 
i4ord  Ellenborough  aaid,  the  holder  of  a 
check  is  not  bound  to  give  notice  of  ita 
dishonour  to  die  drawer  for  the  purpose 
of  charging  the  person  from  whcM  he 
received  it    He  does  enough  if  he  pre* 
aents  it  with  doe  diligence  to  the  baaiien 
•n  whom  it  is  drawn^  and  gives  doe  no* 
tice  of  its  dishonour  to  thoee  only  against 
whom  he  seeks  his  remedy.    Hie  question 
here  is,  whether  if  the  check  had  arrived 
by  post  on  the  14th,  the  bankers  were 
bound  to  present  it  for  payment  the  sane 
day  ?  This  must  be  decided  by  the  Law- 
merchant    I    cannot  liear  of  any  arbi- 
itrary  distinction  between  one  part  of  the 
city  and  another.    It  is  not  competent  to 
bankers    to    lay  down  one  rule  for  the 
eastward  of  St  Paul's,  and  another  for 
the  westward.    Tliey  may  as  well  fix  upon 
St  Peter's  at  Rome.    It  is  always  to  be 
oonsidered  whether,  under    the   cbrcain- 
stances  of  the  case,  the  check  has  been 
presented  with  reasonable  diligence.    This 
is -what  the  Law-merchant  requires.    The 
rule  that  the  moment  a  check  is  received 
by  the  post,  it  should  invariably  be  sent 
out  for  pajrmeot,  would  be  most  incon- 
venient and  unreasonable.    In  liverpool 
and    other   great    towns    different   po$t« 
•arrive  at  different  hours ;  but  it  wodd 
be  impossible  to  have  clerks  constantly 
ready  to  carry  out  all  the  bills  and  chccki» 
that  may  arrive  in  the  course  of  the  day; 
nor  if  it  were  possible,  is  it  requisite  that 
all  other  business  being  laid  adde  parties 
should  devote  themselves  to  the  present- 
ing of  checks.    The  rule  to  be  adopted 
must  be  a  rule  of  convenience ;  and  it 
seems  to  me  to  be  convenient  and  reason- 
able, that  checks  received  in  the  course 
of  one  day  should  be  preeented  the  next 
Is  this  practice  consistent  with  the  Law- 
merchant  ?    It  cannot  alter  it     Baakera 
would  be  kept  in  a  continual  fever  if 
they  were  .obliged  to  sesd  out  a  check  tbc 


JCOB  PAYMENT. 


It  will  be  observed  thajtikU  rale  allowing  the  pco-ty  receiviDg  a  bill, 
note,  or  check,  payable  on  •demand,  until  the  next  day  to  present  it  for 
payment,  will  not  enable  a  succession  of  persons  to  Iceep  such  instru- 
ment long  in  circulation,  so  ^s  to  retain  the  liability  of  all  the  parties, 
in  case  the  same  should  ultimately  be  dishonoured  oy  the  maker  of  the 
Dote,  or  drawer  of  ihe  dieck. ' 
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A  presentment  for  -payment  of  a  bill,  payable  on  a  day  certain,  Ttmeofrhe 
sVmlu  in  all  cases  be  made  within  a  reasonable  time  before  the  ex- i^oy  when 
piration  of  the  day  when  it  is  due ;  and  if  by  the  known  custom  of  *^y  ^^!?*'Jj 
particular  place,  bills  are  only  payable  within  limited  hours,  a  pi^s^^nt- ^^'^'^ 
ment  there,  out  of  those  hours,  would  »be  improper.*  This  rule  extends  r    f^j'  i 
also  to  a  presentment 'Out  of  the  hours  of  business  to  a  person  of  a  par- 
ticular description^  4where9.by  the  known  custom  of  the  place,  all  such 
persons  begin  and  leave  on  business  at  stated  hours  ;^  and  therefore 
when  a  bill  is  accepted,  payable  at  a  banker's,  it  must  be  presented 
there  before  live  o'clock,  or  the  usual  hour  of  shutting  up  their  shop,  and 
presentment  afterwM*ds  will  notentitle  the  notary  to  protest  it*    And 
it  has  been  recently  deterioined,  that  no  inference  is  to  be  drawn  from 
tlie  circumstance  of  the  bill  being  presented  by  a  notary  in  the  evening 
that  it  had  t>efore  been  duly  presented  within  the  banking-hours.^ 
However,  a  presentment  of  a  bill  at  a  bankers,  where  it  is  payable,  is 
sufficient,  although  it  be  made  after  banking  hours,  provided  a  person 
be  stationed  there  by  the  banker  to  return  an  answer,  and  refuses  to 
pay  the  bilL^    And  wheD  tlie  party  to  pay  Ae  bill  or  note  is  not  a 


Jnomcnt  it  is  peld  in.  The  errangement 
mestioaed  by  the  plaintiffs*  witnesses  ap- 
pears Bubservient  to  genera)  convenience, 
*ni  not  contn^  to  the  Law-merchant, 
^vbicb  merely  Tequires  checks  to  be  pre- 
Hnted  with  reasonable  diligence." 

*  Admitted  ia  Boehaa  v.  Sterling,  7  B. 
R.  J25. 

K  BayL  90.  110.  Per  Lord  Ellenborough, 
in  Parker  9.  Gordon,  6  Esp.  Rep.  42.  7 
East,  385;  and  in  Elford  o.  Teed,  1 M.  k 
S.  28.  cited  in  Martus,  2d  ed.  1S7. 

"»  Bayl.  09.  i;^ftleT  »,  Mills,  4T.  R. 
170. 

'  Parker  v.  Gordon, ^  East,  885.  8  Smith, 
^'OS.  6  E^.  Rep.  41.  S.  C  Elford  o.  Teed, 
HL  ft  S.  28.  Jameson  «.  Swipson,  2  Taunt 
224.  2  Campb.  874.  Selw.  Ni.  Pri.  4th  e^t 

Parker  n.  Gordon.  The  drawee  accept- 
'^  tlie  bill,  payable  at  Davison  and  Ca  fais 
bankers ;  at  the  part  of  the  town  where 
Bivison  and  Co.  lived,  bankers-vhut  op  at 
:>ixo'ck>ck.  The  bill  was  not  presented 
^'^i*  payment  until  after  sii;,  when  the  shop 
^vsM  shut  up,  and  the  clerks  gone.  In  an 
-Actioa  agaiDBt  the  drawiu^,  Ijord  Ellenbo- 
rough held,  that  this  was  not  a  good  pre- 
sentment, and  nonsuited  the  pluntiff ;  and 
oa  a  motion  for  a  new  trial,  the  court  held, 
^>3t  if  a  partj  took  an  acceptance,  paya- 
t>ie  at  a  banker's,  he  bound  himself  to 
preient  the  bill  during  the  banking  hours ; 
^rul  therefore  rule  refused.  N.  I^wrence 
^od  Le  Blanc,  Justices,  said  the  holder 
'T^as  not  bound  to  take  such  an  acceptance. 

•^  m>td  ».  Teed,  1 H-  &  8.  $. 


I  Gamett  v.  Woodcock,  1  Surk.  475. 
Sndorsee  of  bill  against  acceptor.  The  bill 
in  question  was  drawn  by  Hodson  and  Co. 
in  Lancashire^  «pon  the  defendants  in  Lon^ 
don,  for  the  sum  of  670/L,  payable  to  the 
order  of  the  drawers,  and  indorsed  by  the 
drawers  to  the  plaintiff.  The  defendants 
had  accepted  the  bill,  payable  at  Dentson's 
and  Co.  bankers,  London.  The  bill  had 
been  presented  at  Denison's  and  Co.  be- 
tween seven  and  eight  in  the  evening  of 
the  day  when  it  became  due,  and  a  boy  re- 
turned for  answer  no  orders.  Campbell, 
for  tiie  defendants,  contended,  that  since 
tlie  bill  was  drawn  in  London,  the  place 
of  payment  being  in  the  body  of  the  bill, 
and  bad  been  accepted,  payable  at  Deni- 
son's and  Co.  a  presentment  there  was  ne- 
.cessary;  and  that  'this  was  not  a  sufficient 
presentment,  and  cited  Parker  o.  Gordon, 
7East,S85.  Elford  o.  Teed,  1M.&  8.28. 
There  the  court  held«  that  thepresentment 
at  a  banker's,  after  banking  hours,  was  a' 
nullity^  although  the  presentment  in  that 
case  had  been  made  by  a  notary.  He  ad- 
mitted, that  when  the  bill  had  been  made 
payable  at  a  merchant's,  a  presentment, 
after  banking  hours,  where  a  negative  an* 
swer  had  been  returned  on  presentment  of 
the  bill,  had  been  deemed  to  be  sufficient; 
but  this  was  the  case  of  a  presentment  at  a 
.banker's. 

Jjotd  iSlenborough.  Banken  do  not 
usually  pay  at  so  late  an  hour;  but  if  a  per- 
son be  left  there  who  gives  a  negative  an- 
swer, there  is  no  difference  between  that 
.€^9e  and  that  of  «  ^e^entment  at  a  mef» 
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TVmeofthe banker,  a  presentment  at  any  time,  even  late  in  the  evening,  will  ia 

mentshould 

be  made.  On  presentment  for  payment,  the  bill,  unless  paid,  must  not  be  left, 
ModetLikd  if  it  be,  the  presentment  is  not  considered  as  made  until  the  money 
of  preseiu-ig  called  for^  and  though  it  has  been  holden,  that  bankers  are  not 
r*^7Q  iS^^^^^J®^  neglect  bj  giving  up  the  bill  to  the  acceptor,  upon  hisde- 
L  '^  J  livery  to  them  of  his  check  on  anotl 
be  questionable. ' 


another  banker  ;•  this  doctrine  may  now 


Circum-     If  at  any  instant  before  the  actual  payment  of  a  bill  or  check,  given 
stances  ari-  upon  a  condition,  the  drawer  discover  that  the  condition  has  not  been 

SJLa  pre-P^^^^'^™®^'  ^®  "™^J[  ^^^P  ^^^  payment  tliereof  to  the  party  who  has  thus 
sentment  'eluded  Uie  condition  ;<i  and  a  banker  who,  upon  presentment  of  a  bill 

and   actual 

payment     chants.    I  think,  it  is  perfectly  clear,  that     ing  was  insufficient  to  charee  the  drawer. 

if  a  banker  appoint  a  person  to  attend,  in     Lord  Ellenborough.    I  think  this  present 

order  to  give  an  answer,  a  presentment 

would  be  sufficient  if  it  were  made  before 

twelve  at  night    Verdict  for  the  plaintiff. 
In  the  ensuing  term  Campbell  moved  for 

a  rule  to  show  cause  why  there  should  not 


nient  sufficient;  a  common  trader  is  diife- 
rent  from  bankers,  and  has  not  any  peculiar 
hours  for  paying  or  receiving  money;  if  the 
presentment  had  been  during  the  hours  of 
rest,  it  would  have  been  altogether  umi- 


be  a  new  .trial;  and  he  cited  the  words  of     vailing;  but  eight  in  the  evexung  cannot  be 


Lawrence,  J.  in  Parker  o.  Gordon,  7  East, 
385,  where  he  says,  "  the  party  might*' 
have  refused  to  take  this  special  accept- 
ance; but  if  he  chose  to  talce  the  accept- 
ance payable  in  that  manner,  payable  at 
the  bankers,  does  he  not  agree  to  take  it 
payable  at  the  usual  banking  hours. 

Lord  Ellenborough.     In  that  case  no 


considered  an  unseasonable  hour  for  de- 
manding payment  at  the  house  of  a  private 
merchant,  who  has  accepted  a  bUl  The 
plaintiff  lud  a  verdict 

&  P.  Jameson  o.  Swinton,  2Taimt  224. 
2  Campb.  374.  a  0.  Bancroft  o.  HdJ, 
Holt,  C.  N.  P.  476. 

Morgan  v,  Davison,  1  Stark.  114.    As- 


answer  was  given  upon  the  presentment  of  sumpsit  by  the  indorsee  of  a  bill  of  ex- 

the  bill    Upon  the  trial,  I  laid  down  no-  change  against  the  drawer.    The  bill  wis 

thing  but  that,  if  a  servant  was  stationed  made  payable  at  Herring  and  Richsrd- 

for  the  purpose  of  giving  an  answer,  it  was  son's,  Copthal  Court,  London.  Ilie  plaintiff 

sufficient    In  general,  diere  are  two  pre-^  proved  presentment  at  Herring  and  Bicb* 

sentments,  one  in  the  morning,  and  the  ardson's,  who  were  not  bankers,  in  Copthal 


other  in  the  evening;  but  if  there  be  a  pre- 
sentment in  the  evening,  and  the  party  is 
ready  to  give  an  answer,  he  does  all  Uiat 
is  necessary.  The  banker  returned  an  an- 
swer by  the  mouth  of  his  servant,  and  nan 
constat,  but  that  he  was  stationed  there  for 
the  express  purpose.     Kule  refused. 

"  Barclay  c.  Bailey,  2  Campb.  527.  The 
presentment  of  a  bill  of  exchange  for  ])ay- 
ment  at  the  house  of  a  merchant,  residing 
in  London,  at  eight  o'clock  in  the  evening 
of  the  day  it  becomes  due,  is  sufficient  to 
charge  the  drawer.      Action  against  the 


Court,  on  the  day  when  the  bill  became  due, 
between  six  and  seven  m  the  evening,  when 
no  one  was  there  but  a  girl  left  to  take  care 
of  the  counting  house.  Lord  Ellenborough 
held,  that  this  was  a  sufficient  presentment; 
the  hour  was  not  an  improper  one,  and  the 
holder  might  reasonably  expect  to  find  the 
party  in  his  counting-house  at  that  time. 

■  Hay  ward  o.  Bank  of  EnfrUnd,  1  Stra. 
&4>0.  Bayl.  102.  Russell  o.  Hankey,  6  T. 
R.  18. 

Ha3rward  kept  cash  at  the  Bank,  and 
paid  in  a  banker's  note;  the  runner  to  the 


drawer  of  a  bill  of  exchange,  accepted  by  .Bank  of  England  left  it  the  next  morainjr, 

one  David  Hardy.     At  eight  m  the  even-  and  called  for  the  money  in  the  afternoon, 

ing  of  the  day  the  bill  became  due,  it  was  but  in  the  interval  the  banker  had  stcqf>ped; 

presented  at  the  house  mentioned  on  the  and  though  this  appeared  to  be  the  ufual 

face  of  it,  as  the  drawee's  place  of  resi-  practice  at  the  Bank,  King,  C  J.  paid,  it 

dence,  when  the  answer  given  by  a  person  ~ 
who  came  to  the  door  was,  that  Mr.  Hardy 
had  become  bankrupt,  and  removed  into 


another  quarter  of  the  town.  On  the  part 
of  the  defendant  it  was  proved,  that  he 
had  a  person  stationed  at  this  house  for  the 
purpose  of  taking  up  the  bill,  from  nine  in 
the  morning  till  four  in  the  afternoon,  but 
that  no  one  presented  it  during  that  time; 
and  the  point  was  strenuously  argued,  that 
a.prese9tt()ent  «t>  hte  as  ei^t  in  the  even^ 


was  dangerous  to  suffer  persons  to  deal  with 
notes  fai  that  manner,  and  that  the  Comaon 
Pleas  were  of  that  opinion  in  the  like  case, 
and  he  directed  the  jury  to  find  for  the 
plaintiff,  which  they  did.  Sed  vide  Tuner 
9.  Mead,  1  Stra.  416.  and  Hoar  v.  Da  CosU, 
2Stra.  910. 

f  Russel  o.  Hankey,  6  T.  R.  19. 

9  See  post,  287. 

H  Wi^nbolt  r.  Spitta,  8  Cimpb.  «7e. 
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or  check  for  payment,  cancels  the  acceptance  or  drawer's  name  by     Chrcmo* 
mistake,  may  yet,  upon  discovering  his  error,  before  actual  payment,  ^*^'*^" 
eflfectually  resist,  such  payment  as  if  lie  had  not  so  cancelled  the  draft,'  (ween  pre- 
and  where  the  drawee  of  a  bill,  on  presentment  for  payment,  said  thissentmentJc 
bill  will  be  paid,  but  we  cannot  allow  you  for  a  duplicate  protest,  and  »«twal  p»y- 
the  holder  refused  to  receive  payment  without  the  charges  of  such"*"*- 
protest,  it  was  held,  that  the  drawee  was  not  bound  to  pay  the  bill.' 
So  where  bankers,  at  whose  house  by  the  terms  of  the  acceptance  the 
bill  was  payable,  had  received  money  for  the  express  purpose  of  taking 
up  the  bul  two  days  after  it  became  due,  and  upon  tenuering  it  to  the 
holders,  and  demanding  the  bill,   found  thi^t  it  had  been  sent  back 
protested  for  non-payment,  to  the  persons  who  indorsed  it  to  the  holders, 
it  was  decided,  that  such  bankers,  havinr  received  fresh  orders  not  to 
pay  the  bill,  were  not  liable  to  an  action  by  the  holders  fur  money  had 
and  received,  when,  upon  the  bill's  being  got  back  and  tendered  to 
them,  they  refused  to  pay  the  money .^    But  we  have  seen,  that  if  one 
banker  present  for  payment  to  another  banker  a  check  on  him  in  the 
usual  course,  and  tne  latter  marks  is  as  approved,  importing  that  it 
shall  be  paid  the  next  day,  at  the  clearing-house,  this  is  binding  on  the 
latter,  and  is  equivalent  to  an  acceptance,  and  he  must  at  all  events 
pay  it*  • 

If  the  maker  of  a  promissory  note  pay  money  into  the  hands  of  an 
agent  to  retire  it,  and  the  agent  tenders  the  money  to  the  holder,  on 
condition  of  haviog  it  delivered  up,  and  the  note  beins  mislaid,  thisf  B80  j 
condition  is  not  complied  with,  and  the  agent  afterwards  becomes  bank- 
rupt, with  the  money  in  his  hands,  it  has  been  decided,  that  the  maker 
is  still  responsible  on  the  note.* 


Paymekt  of  a  bill  may  not  only  be  made  by  the  acceptor,  but  also  by  sect.  2.  Of 
any  other  party  to  it,  and  even  by  a  total  stranger,  as  m  the  case  of  ^pa^mewt;k, 
payment  wpra  proieat^y  which  will  be  spoken  oi  hereafter;  and  that  of  ^"^i  hf  *nd 
payment  by  the  bail  or  either  of  the  parties.'  may      bH 

•  .  .        made. 

Payment  sbould  always  be  made  to  the  real  proprietor  of  the  bill,* 
or  to  one  of  several  partners,^  or  to  some  person  authorized  by  him  to 
receive  it,  as  a  factor,  &c.;<^  (358)  and  payment  to  the  payee  will,  con- 

'  Raper  v.  Birbect,  15  East,  17.    Fer-        «  Robsoa  v.  Bennett,  2  Taunt  388 — 
nandez  v.  Glynn,  1  Campb.  426.    Ante,     j^te  275. 

•  Andenon  v.  Heath.  4  M.  &  S.  SOS.  "  ^"*  «»•  ^«^-  «  ^ampb.  29d. 

Ante,  178,  note.  '  Poth.  pi.  170. 

'  Stewart  amd    another   ».  Fry  and  an-  ■  Hull  v,  Pitfield,  1  Wita.  46. 

^i,  1  Moore,  Rep.  74.    Holt,  C.  N.  P.  .  p^^    ,  142, 8.    Bay!.  142. 

372.  a  a    Ante,  196.    When  money  w  kri.iriP.Tjri  ,«  tt 

to  be  considered  aa  particularly  appropri-  *  lyoSv.  East  India  Company,  15  Vefc 

ated  to  payment  of  a  bill,  see  14  East,  682.     ^^'* 

590.  '  Favenc  v.  Bennett,  11  East,  40. 


(358)  On  presenting  a  note  or  bill  for  payment,  the  holder  must  haye  the  bill  with  him, 
ctherwise  the  demand  wiU  not  be  deemed  effectual  so  as  to  charge  the  other  parties. 
freeman  ▼.  Baynton^  7  Mass.  Rep.  488.  And  as  the  whole  of  a  set  of  exchange  con- 
»titQte  but  one  biU,  payment  to  the  holder  is  good,  whichsoever  of  the  set  he  may  happen 
to  have  in  his  posMssiuon.  Durkin  v.  Crarutony  7  John.  Rep.  442,  Payment  to  the 
general  indorsee  of  a  bill  is  good,  and  cannot  be  affected  by  any  transactions  between 
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Sect  2.  Of  gequentlj,  be  inoperatiye,  if  he  have  ceased  to  be  the*  proprieter  of  it 
i^st^'Svwid ^7  ***^ins  indorsed  it  to  another  person,  and  the  drawer  has  liotice of 
to  Mom'ix  f "?  ^^^^  '    -^^^  ^^  ^  ^i^^  ^  pajaole  to  A.  B.  only,  and<  nbt  negotiable, 
nay       be  it  is  said  that  A.B.  in  person  must  appear  to  demand-  pavment*    If 
ToMdt.        the  holder  of  a  bill  die,  pavment  shouid  not  be  made  to  h\\i  personal 
representative,  unless  he  has  a  power  of  administering  his  effects/ 
But  payment  to  a  person  having  obtained  probate  of  a  lorged  will  of 
a  deceased  party  will  be  valid.*    On  a  bill'  payable  to  A«  or  order,  to 
the  use  of  B.  payment  should  be  made  to  A.  or  hitf  indorsee,  and  not 
to  B>    If  a  bill  be  beneficial  to  a  minor,  payment  ta  him  ¥rou1d  be 
valid  ;^  but  a  payment  to  a  married  woman,  afiei*  knowledge  of  that 
fact,  would  not  discharge  the  person  making  if    When  a  bill  is  in- 
dorsed to  a  person  merel  v  for  the  purpose  of  receiving  payment  for 
the  indorser,  and  the  atfthonty  eiven  to  the  indorsee  is  afterward.^ 
revoked,  either  by  tiie  party  himself  or  by  operation  of  law,  as  by  his 
death,  it  is  said  that  payment  to  the  indorsee  will  not  discliarge  the 
person  making  it,  if  he  had  notice  of  the  revocation;^  this  doctrine, 
1^  281    ] however,  is  objected  tor  by  Beawes,  in  his  Lex  Mcrcaloria^^  and  it 
must  certainly  be  confined  to  the  single  case  of  an  indorsement  to  an 
agent,  for  the  purpose  of  his  receiving  payment  for  his  principal. 
Payment  of  debts  snonld  not  in  general  be  made  to  the  i^nt  of  an  at- 
torney."   But  in  ordinary  cases,  the  mere  production  of  a  bill  of  ex- 
change, note,  or  check,  is  in  general  sufficient  to  warrant  the  pajmen^ 
to  the  person  who  produces  it,'^'  and  this  without  reference  to  the  cir- 
cumstance of  his  being  the  habitual  agent  of  the  same  party* » 

We  have  seen,^  that  in  general  when  the  holder  of  a  bill  or  note  in' 
dorsed  in  blank  or  payable  to  bearer,  loses  or  is  robbed  of  it,  and  tlie 
person  finding  or  steuing  it,  presents  it  to  the  drawee  at  the  time  it  is 
due^  and  he  pays  it  without  knowing  of  the  loss  or  robbery,  such  par- 
ment  will  discbarge  him  ;  and  although  he  had  notice  of  such  fact,  jet 
if  the  person  presenting  the  bill  to  him  was  a  bona  fide  holder,  such  no- 
tice would  not  invalidate  the  payroenti»(359)  But  »  payment  before  a 
bill  or  check  is  due,  will  not  discharge  the  drawee,  unless  made  to  the 


*  Poth.  pi.  164. 

*  MtrHM,  4th  ed.  34. 

*  Poth.  pL  166.    Bajl.  143. 

t  Allen  V,  Dundas,  8  T.  R.  125. 

^  Cnunlington  9.  Evans,  2  Yeilt.  310. 
Carth.  6.  S.  C.  Marchington  v.  Vernon,  1 
Bos.  k,  Pul.  101,  n\  e.  Smith  o.  Kendall,  6 
X  R.  128,  4.  ante,  123. 

<  Poth.  pi.  166.    Baji.  148. 

k  Id.  167.  Barlow  v.  Bishop,  1  East, 
117.    Bayl.  143.    Ante,  18, 19. 


*  Poth.  168.  et  Mar.  72,  3.  sed  qurre. 
Tate  o.  Hubert,  2  Yes.  jun.  114,  5.  lib 
121.    16  Yes.  450.    2  Bos.  &.  PuL  277. 

"•  PI.  229. 

»  Yates  &  Frefiklington,  Dougl.  622- 

**  Owen  r.  Barrow rNcw  Rep.  103.  Vir 
Ld.  Mansfield,  C.  J.  Anon.  12  Mod.  5Si. 
Pal.  P.  &  A.  481. 

P  Anon.  12  Mod.  554.  2  Ld.  Bar™- 
930.    PaLP.  &A.101* 

sAnte,  147. 


him  and  the  person  by  whom  it  was  remitted;  and  if  the  bill  has  been  protested  for  noo' 
pajrment,  he  may  waive  the  default  and  accept  payment  Dirkin  v.  CrwMtmu  Put 
^here  a  note  was  indorsed  by  the  defendant  for  the  accommodation  of  the  makers,  trho, 
Were  then  in  good  credit,  and  before  nggotiatingy  they  became  insolvent,  and  the  dfien^ 
dant  tlien  directed  them  not  to  part  with  the  note,  which  they  promised,  bat  aftenrsnte 
passed  it  to  the  plaintiffs  with  foU  notice  of  all  the  circumstances,  in  satisfaction  of  a  Mu 
held  that  the  plaintifb  could  not  support  an  action  on  the  note.  Skeldmg  ei  aL  v.  H' 
ren^  15  Johns.  Rep.  270. 

(359)  But  if  he  have  notice  before  payment  that  the  bill  has  been  lost,  ho  payv  it 
his  own  i^cril,  and  if  it  turns  out  that  the  party  had  no  title,  he  will  be  liable  to  the  tr 
owner.    Lovci:  V.  MtrHn,  4  Taunt  Rep.  799.     See  Gorgerat  v.  M^Carhf,  1  Yestc 
Rep.  94. 
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real  proprietor  of  it ;  and  therefore,  where  a  banker  paid  a  check  the  Sect.  2.  Of 
iiiiy  before  it  bore  date,  which  had  been  lost  by  the  payee,  it  was  ^^'i^llT^J^i 
judged  that  he  was  liable  to  repay  the  amount  to  the  person  losing  it*^  ^^  whom  it 
and  it  is  perhaps  advisable  that  an  acceptor  should  in  no  case  pay  a  bill  may       be 
before  it  is  due,"  or  after  notice  from  the  drawer  or  indorser  not  to  pay  made, 
it.^    And  if  bankers  pay  a  check,  under  circuiiu^tances  which  ought  to 
have  excited  their  suspicion,  and  induced  them  to  make  inquiries  be- 
fore paying  it,  they  cannot  take  credit  for  the  amount  in  their  account 
wilb  their  customer  ;«  and  where  a  person  pays  a  sum  of  money  iiito  a 
banker's  for  a  special  pupose,  viz.   to  pay  a  particular  bill,  and  the 
banker's  clerk,  by  mistake,  pays  the  money  to  the  holder  of  another 
bill,  he  may  sue  tne  bankers  for  the  amount,  but  not  the  party  to  whom 
Uie  payment  was  raade.«     Wliere  a  bill,  transferrable  only  by  indorse-* 
merit,  and  not  indorsed,  is  lost  by  the  person  entitled  to  indorse,  no  * 
other  person  can  transfer  the  interest  in  the  bill ;  and  consequently  a  ' 
payment  by  the  drawee,  even  to  a  bona  fide  holder,  will  not  in  such  case 
De  protected,  r 

Payment  to  a  person  or  his  order,  after  the  knowledge  of  his  having  f  S&a  3 
committed  an  act  of  bankruptcy^  would  be  ineftbctual.*  Thus  it  has 
been  holden,  that  if  a  banker  pay  the  draft  of  a  trader  keeping  cash 
^vith  him,  after  notice  of  an  act  of  bankruptcy,  the  assignees  may 
recover  the  money  paid,  either  from  the  banker,"  or  from  the  payee  of 
the  check,  if  such  payee  had  notice  of  the  bankruptcy, ■•  unless  the, 
payment  were  by  compulsion  of  law,"  but  still  until  a  commission  has 
issjued  against  the  holder,  there  is  no  defence  to  an  action  at  his  suit  ;* 
and  after  action  bona  fide  brought  by  such  party,  it  should  seem  that 
tiie  defendant  might  safely  put  the  money  into  court,  in  order  to  pre- 
sent further  costs."" 

So  a  payment  made  to  a  bankrupt,  or  his  order,  without  notice  of  his 
being  so,  will,  in  all  cases,  discharge  the  person  making  it:'  and  it  has. 
been  hoiden^  that  if  a  debtor,  not  having  notice  of  the  bankruptcy  of 


'Ante,  14^ 

'  (^)m.  Dig.  tk.  Merchant,  F.  1  Mar. 
'2'),  130. 

'  Bacon  v.  Searles,  1  Hen.  Bla.  89.  Mar. 
'^'9  Com.  Dig.  tit.  MercJicaU,  F.  7. 
A''te,  14S,  9. 

"  'Sc  holey  v.  Ratnsboltora,  2  Campb. 
5^3.    Ante,  148,  9. 

•  Holers  V.  KeHy,  2  Campb.  123. 

'  Mt:ad  17.  Young,  4  T.  R.  2S.  Archer 
"  The  Governor  and  Company  of  the 
J '.''lie  of   England,   Dougl.  337.  ct  ante, 

^Kitchen  t>.  Bartsch,  7  Kast,  53.  ante, 
'^•'^  fi,  7,  &c.  Cooke's  Bankrupt  Laws, 
■'^.\,  5. 

'  Id.  Ibid.  Vernon  v.  Hankey,  2  T.  R. 
n:J.    3Bro.  313. 

"Vernon  V.  Hanson,  2  T.  287. 

'  11  Ves.  557.  1  Mont  316  ;  but  see 
'  1  ';rjr  V.  Phillips,  2  Campb.  129. 

''  PrJcheU    and   others   v.   Down    and 

th.rji,  3  Campb.   131.    Held,  that  where 

'^0  partners  liave  stopped  payment,  and 

*  conimif^sion   of   bankrupt    is  taken  out 

^?aui>i  one  of  them,  a  debtor  to  the  firm, 

Chitty  on  BILI^. 


who  knows  of  the  stoppage,  cannot  re- 
fuse to  pay  money  due  to  them,  on  the 
ground  that  the  other  may  have  commit- 
ted an  act  of  bankruptcy,  in  which  case 
his  assignees  might  call  upon  tlie  debtor 
to  pay  a  moiety  of  the  money  a  second 
time.  Per  Lord  Ellenborough,  C.  J. 
Tlie  defendants  are  not  under  the  protec- 
tion of  the  act  4()  Geo.  3.  c.  135.  s.  1.  hni 
before  it  was  pasi^ed  they  could  not  have 
justified  refusing  to  pay  the  balance  in 
their  hands,  under  similar  circumstances, 
to  whatever  subsequent  inconvenience 
the  payment  might  have  exposed  them. 
Till  the  party  has  actually  becmne  a  bank- 
rvpty  and  a  conmiissiun  has  been  taken  aid 
against  him,  he  may  sue  his  debtors. 
There  may  be  peril  in  paying  a  man  who 
is  known  to  have  stopped  payment,  but 
that  atlords  no  defence  to  an  action  for  a' 
debt  juKily  due  to  him.  Verdict  for  the 
plainlift's. 

•Fosters.  Allanson,  2  T.  R.  479.  14 
East,  588.     2  Ves.  jun.  104,  5,  6. 

^  1  Jac.  1.  c.  15.  s.  14;  and  see  46.  Geo. 
3.  c.  135.  8.  1.  and  post.  Bay  I.  143,  4. 
Cole  V.  Robin?;  3  Can»pb.  186. 

Ll 
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Sfect.  2.  Of  his  creditof,  gi>re  him  his  acceptftoce  in  dfacharse  of  the  debt»  be  oay 
"isTiv^Dd *^*®*"wards  pay  such  acceptance  to  the  holder  of  the  hill,  although  be- 
to  whom  h^^'ccn  the  time  when  he  accepted  and  the  tim^when  the  bill  became 
may  be  c^ue,  he  heard  of  the  bankruptcy;  the  giving,  indorsing,  or  aceeptina  a 
made>  bill  of  exchange,  being  considered  as  an  immediate  payment  within  uie 
meaning  of  the  statute  of  James5  which  protects  wma  fide  paymefUs 
made  to  a  bankrupt,  provided  the  bill  be  honoured  when  due*< 

•       So  also  a  payment  made  by  a  bmikntpi  to  a  person  not  having  notut 
of  the  bankruptcy  or  insolvency^  and  being  a  bona  fidt  creditor  for 

[  ^^^  D'goods  sold,  or  by  ilie  bankrupt's  having  drawn,  negotiated,  or  accepted 
a  bill  of  exchange  in  the  U9um  or  ordinary  course  of  trade  and  deaung^ 
is  protected  by  the  statute  19  Geo.^  ^^  c.  dS.^ .  We  have  already  cod* 
y  sidered  some  of  the  decisioas  upon  this  aot^  It  has  been  doubted 
whether  promissory  notes, ^^  or  checks  on  bankers,  are  wtthin  this  act* 
It  has  been  held,  uiat  payment  of  a  bill  to  a  creditor  by  a  bankrupt 
under  an  arrest,  after  a  secret  act  of  bankruptcy,  is  a  payment  in  the 
course  of  trade  ;■•  but  if  the  payment  be  intended  as  a  fraudulent  pre- 
ference it  will  not  be  valid."  If  the  holder  of  a  bill  give  time  to  tlte 
acceptor,*upon  condition  that  he  should  allow  interest,  and  he  afterwards 
pay  the  bill,  having  previously  committed  a  secret  act  of  bankruptcy, 
this  is  not  a  payment  in  the  usual  course  of  trade  widitn  the  meaning 
of  the  statu te.«  So  where  A.  having  recovered  a  verdict  aga'mst  B., 
who  afterwards  committed  an  act  of  bankruptcy^  and  A*  not  having  had 
notice  thereof,  took  a  bill  drawn  b^  B«  on  C*  for  the  amount  of  the  sum 
recovered,  payable  at  a  distant  periodf  which  bill  was  afterwards  paid: 
H  was  determined  that  this  payment  was  not  protected  by  the  statute, 
and  consequently  that  Av  was  liable  to  refund  the  money  received  by 
him  to  the  assignees  of  B.^  And  where  bankers  having  accepted  a  bill 
fbr  the  accommodation  of  a  trader,  he,  after  committing  an  act  of 
bankri^ptcy,  but  before  a  commission  b  sued  out,  lodged  money  with 
them  to  take  up  the  bills,  which  do  not  become  due  till  after  a  com* 
mission  is  'sued  outr  and  are  then  regularly  paid  by  the  acceptors, <i  it 
was  held,  that  they  were  bound  to  refund  the  money  to  the  assignees, 

[   S84  j  and  that  they  neither  had  a  right  of  set«off  under  5  ueo.  2.  c  30.,  nor 
could  protect  themselves  under  19  Geo^^S.  €.»d£.  as  having  received  the 

t  WilkiAB  t*.  Case^r,  7  T.  R.  71 T.    Ante,  See  also  46  Geo.  8.  c.  186,  post,  284.  In 

119.    Bajl.  148;  and  see  Foxcraft  p,  De-  Barwood  n^  Lomas,  II  East,  131,  itwitb 

Tonshire,   I  Bla.    Rep.    193.     9  Campb.  doubted  whether  payments  of  promissory 

186.  dotes  are  within  tlus  act 

^  By  this  statute  !t  is  enacted,  «<  that  no  *  Ante,  117  to  120. 

person  who  is  or  shall  be  really  and  bona  ^  Harwood  «•  lomas,  II  East,  131. 

Jide  a  creditor  of  any  bankrupt,  for  or  in  ^  Holroyd  o.  Whitehead,  5  Taunt  444. 

respect  of  goods,  really  and  bona  fide  sold  1  Marsh.  128. 

to  such  bankrupt,  or  for  or  in  respect  of  .  "  Cox  t;.  Morgan,  2  Bos.  k.  Pul.  396. 

any  bill  or  bills  of  exchange  really  and  Ex  psrte  Farr,    9  Ves.   515.     8ed  vide 

bona  fide  drawn,  ne^tiated,  or  accepted  Soutbey  «.  Butler,  8  Bos.  &  Pol.  2S7;  but 

by  such  bankrupt,  in  the  usual  or  ordinary  see  Blogg  r.  Phillips,  2  CampK  129.     Cul* 

course  of  trade  and  dealing,  shall  be  liable  len,  238, 239.    Bayly  o.  Schofield^  1  ^L  & 

to  refund  or  repay  to  the  assignee  or  as-  S.  888, 

signees    of  such  bankrupt's  estate,    any  "  Singleton  v.  Botler,  2  Boa.  fc  Pttl.  283. 

money  which  before  the  suing  forth  of  Southey  v,  Butler,  8  Boa.  &  Pul.  237. 

such  commission  was  really  and  bona  fide,  ^  Vemon  p.  Hall,  2  T.  R.  048.;  and 

and  in  the  usual  and  ordinary  course  of  see  f  Montg.  811,  812,  818.    2  Ves.  550. 

trade  and  dealing,  received  by  such  per-  Ctt]]eD,234. 

son  of  any  such  bankrupt  before  such  time  P  Pinkerton  1^.  Mairsfaall.  2  Hea.  Bla. 

as  the  person  receiving  the  same   shall  884. 

knoi^,  understand,  or  have  iiotice,  that  he  4  Tunplin  and  others  aasigneesof  Vwch, 

is  become  a  bankrupt,  or  that  he  iv  in  in-  a  baakmptv.  Diggins  and  otfanra,  2 Campb. 

solvent  circuni^tances."  312. 
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TRonqr  in  payment  ef  bilb  of  excliaiige  in  the  ordinary  coarse  of  trade.  Seet  2.  Of 
And  where  bankers^  after  a  secret  act  of  bankruptcy  of  the  acceptor,  ^^^^'^* 
paid  ft  bill  for  him,  accepted  payabk  at  tlieir  house,  and  he  afterwards  ^^^^  it 
remitted  the  money  to  them,  it  was  decided  that  they  were  liable  to  re- may      b^ 
fund ;  becaoae  the  bankrupt  was  not  liable  to  them  on  the  bill,  and  his  mtde. 
re-payment  to  them  was  •only  in  satisfaction  of  a  loan,  which  is  not  a 
payment  protected  by  the  •Iatnte4'    So  if  bankers  pay  a  check  di*awR 
n^n  them  by  a  trader  after  a  secret  act  of  bankruptcy,  they  cannot  re« 
tain  money  receivod  to  cov«r  micfa  «hedc.* 

So  it  has  been  deeided,  that  the  aasienees  of  a  bankrupt  are  entitled 
to  recover  back  money  paid  bj  the  ban&rupt  to  the  defendant  after  a 
secret  act  of  bankruptcy,  ^though  before  the  date  of  the  commission,) 
which  the  defendant  had  nefore  recovered  by  judgment  against  the< 
bankrupt  in  an  aetioQ  on  a  promissory  note,  reserviug  interest  half 
yearly  given  for  the  balance  of  an  account  among  other  things  consist* 
ing  of  money  imt^  such  note  not  being  siven  in  the  usual  and  ordinary 
coarse  of  dealing,  so  as  to  be  protected  hy  19  Geo.  2.  c  32.,  even  sup- 
posing a  promissory  note  to  be  within  that  statute,  which  only  mentions  , 
hills  of  exchange.^ 

However^  %j  the  46  Gto.  d«  c.  135.  s.  1,  2.,  it  was  enacted,  tliat« 
"  in  all  cases  of  commissions  of  bankrupt  thereafter  to  be  issued,  all 
conveyances  iiy,  all  pmffneni$  by  and  tOj  and  all  carUracla  and  other 
ieaUngs  and  inmameUoiu  by  ana  with  anw  bankrupt  bona  fide  made  or 
entered  into  mofieikan  iwa  cakndar  monlhi  before  the  date  of  such  com- 
fn»non,  riiaU,  nobvitkstanding  any  prior -aet  of  bankruptcy  committed 
by  auch  bankrapit^'  be  good  and  effectual  to  all  intents  and  purposes 
whatsoever,  in  like  manner  as  if  no  such  prior  act  of  bankruptcy  had 
been  committed,  provided  the  person  or  persons  so  dealing  with  such 
bankrupt  had  not  at  the  time  of  sncb  conveyance,  payment  contract, 
dealing,  or  tr8n8acti<m,  any  notice  of  any  prior  act  of  bankruptcy  by  supU 
bankrupt  committed,  or  tnat  lie  was  ineoivent  or  had  utopptd paymtni^^ 
and  that  all  and  every  person  and  persons  with  whom  the  bankrupt 
shall  have  really  and  hona  fide  contracted  any  debt  or  debts  before  t/ie 
date  and  mingjotth  ofeuch  commw^ton,  which  if  contracted  before  any 
uct  of  bankruptcy  committed^  might  have  been  proved  under  such  commis- 
sion^  shall,  notwithstanding  any  prior  act  of  bankruptcy  may  have  been 
committed  by  the  bankrupt,  be  admitted  to  prove  such  debt  or  debts,  [  ^85  3 
and  to  stand  and  be  a  creditor  under  such  commission  to  all  intents  and  ^ 

purposes  whatever,  in  like  manner  as  if  no  such  prior  act  of  bank- 
ruptcy had  been  coipmitted  by  such  bankrupt,  provided  such  creditor 
or  creditors  had  not,  at  the  time  of  such  debt  or  debts  being  contract- 
ed, any  notice  of  any  prior  act  of  bankruptcy  committed.'"  Since  this 
act,  the  statute  19  Geo.  2.  c.  32,  can  only  come  in  question  where  the 
payment  is  m^de  withifi  two  months  before  the  suing  out  of  the  com* 
mis8ion.it 

We  have  dready  seen  that  a  bHl  or  clieck  should  not  be  prematurely  2dly.  Wid*- 
paid  jT  Marius  gives  particular  directions  on  this  point.*    The  general »»      ^''**»* 

time    pay- 
ment must 

'  Holroyd  V.  Whitehead,  S  Campb.  MO.         >  As  to  the  construction  of  these  words.  ^  "^^ 
»».  2  Rose,  146.  6  Taunt  444.   1  Marsh,     sec  ante,  120. 

•  R  i^'id  "  ^  ^"P**-  ^**»  ^  "*'*«• 

'  Harwoi)d   ©.   Lomas,   11  Ea$t.  127.        ^  ^"^*'  ^^^  ^^^rl  "5,  6. 
^^i  283.  X  Marw«,  4ib  edit.  31, 
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24)7.  With-  rule  with  respect  to  the  iime  allowed  for  4he  {Mi3niieiit  of  nioiieT,  when 

in      ^^^jt,  day  certain  is  appointed^  is,  that  the  party  bound  has  till  the  last 

zo^t  mu^t  inoment  of  the  day  to  pay  it ;»  but  it  is  otherwise  with  respect  to 

.be  made,   foreign  bills,  for  as  the  protest  for  non-payment  of  them  should  be 

made  on  the  last  day  of  grace/  so  as  to  be  3ent  if  possible  by  the  post 

on  that  day,  it  follows  that  the  holder  may  insist  on  payment  on  de- 

mand,  or  ^t  least  be^foiie  tlie  hours  of  business  are  exjnred.* 

With  respect  to  inlofid  bills  it  has  Wen  mu^h  discussed  whether  the 
Acceptor  has  not  the  whole  day  for  payment.  On  the  one  hand  a  bill 
of  exchanse  has  been  assimilated  to  other  contracts,  in  which  the  party 
has  till  the  last  instant  of  the  day  to  p^y  the  same :  but  on  the  other 
hand,  it  has  been  urged,  tliat  the  contrj^ct  of  an  acceptor  of  a  bill,  or 
maker  of  a  note,  is  to  p^y  on  demand  on  the  appointed  day,  and  that 
if  payment  be  not  made  pn  such  demand,  the  contract  is  broken :  and 
the  holder  may  treat  the  bill  or  note  aa  dishoiionred.*  The  Iftter  doc- 
trine appears  now  to  be  established ;  and^  therefore,  where  the  acceptor 
having  said  at  eleven  o'clock  in  the  day  that  he  would  not  pay  the  oill^ 
it  was  decided  that  the  holder  might  immediately  resort  to  tiie  drawer, 
so  that  notice  of  the  dishonour  may  |)e  given  on  the  same  day.*  It  is 
£  £$6  3  not  usual  or  necessav  to  give  notice  of  non-payment  before  the  follow- 
ing  morning,  and  thereiore  there  can  be  no  objection  to  the  allowance 
01  the  whole  day  on  which  the  bill  becon\es  due,  to  pay  it  ia.'  At  all 
events,  if  the  holder  make  a  second  j>resei^tment  pn  the  last  day  of 
grace,  the  acceptor  may  insist  on  paying  it  when  such  presentment  is 
made,  without  paying  the  fees  of  noting  ^  protestinss,  notwithstanding 
juch  presentment  l^e  made  after  banking-hours,  and  expressly  for  the 
purpose  of  noting  and  protesting.*  But  ^n  a  iaU  «Me  it  was  decided, 
4hat  a  plea  of  a  tende;*  made  iffi^r  tp0  day  of  paymmi  of  a  hill  of  ex- 

■  HucUon  V.  Barton^  1  RoU  Bep.  18^.  ifM^i  in  the  forenoon  .of  the  day  it  became 

1  Saund.  288,  n.   17.    Leftley  v.  Mills,  due,  when  payment  was  refiued,  and  in 

4  T.  R.  178.  the  afternoon  of  the  same  day  the  plaintiff 

^  Ta^ael  v.  Lee,  1  Ld.  Ra3rm,-74S,  et  .caused  notice  of  its  dishonour  to  be  sent 

poatt  aed  qumrtt  see  Yin.  Abr.  tit  Time,  to  the  defendant    Park,  for  the  defmd- 

A.  2.  pi.  3.  Anon.  Lutw.  1693.  ant,  objected  that  ^kia  waa  not  Mfl&cient 

«  Colkett  V.  Freeman,  2  T.  R.  61.  Pat-  notice  of  the  dishonour.  Finney«  the  maker 

ker  V.  Gordon,  7  East,  385.    8  Smitli's  oi  the  note,  bad  the  whole  of  the  day  it 

Rep.  8S8.  S.  C.  became  due  to  pay  it,  and  till  the  laat 

^  Leftley  v.  MUIa,  4  T.  R.  170.  arru-  minute  of  that  day  it  eould  not  be  con- 

ments  of  Kenyon,  C.  J.  and  BuUer,  J.  diii*'  aideied  aa  diahononired.    Tlie  oodee  there- 

puted  by  Lord  Alvanley,  C  J.  in  Haynea  fore    ^aoed  what  waa  untrue,  and 


o.  Birks,  3  Bos.  &  Pul.  602.  evidently  premature.      Per  Liord  EUea- 
*  £x  parte  Moline,  1  Rose,  803.    Bur-  borough.    I  think  the  note  was  dishonour- 
bridge  V.  Manners,  3  Campb.  193»    Hume  ed  as  aoon  as  the  maker  had  refused  pay- 
«.  Peploe,  8  Eaat,  169.  ment  on  the  day  when  it  became  doe,  and 
£z  parte  Moline,  1  Roae,  808.    In  thia  the  notice  aent  to  the  defendant  mist  have 
case  die  point  was,  the  acceptor  having  answered  all  the  purpoaea  for  which  no- 
aaid  at  eleven  o'clock  in  the  day  that  he  tice  in  such  cases  in  required.    Hie  holder 
Would    not    pay  the  bill,   whether    the  of  a  bill  or  note  gives  notice  of  its  di»- 
holder  could   immediately  resort  to    the  honour  in  reasonable  time  the  day  wittx  it 
drawer?     The  Lord  Chancellor  was  of  ia  due,  but  lie  may  give  auch  notice  aa 
.opinion  that  he  could.    Sir  Samuel   Ro-  aoon  aa  it  has  bean  diwonoured,  the  day  it 
milly  mentioned  Burbridge  9.  Manners,  3  becomes  due  ;   and  the  other  party  can- 
Campb.  194,  &  P.  not  complain   of  the  extraordinarj  dili- 
Burbridge  e.  Manners,  3  Campb.  193.  gence  Used  to  give  him  information.    Ver- 
This  was  an  action  on  a  promissory  note  Sect  for  the  plaintiff, 
for  101/.   15«.  hd,    dated   11th   October,  '  Leftley  o.  Mills,  4  T.  R.  170.  Via  .A b. 
1810,  drawn  by  J.  Finney,  payable  three  tit  Time,  A.  2.  pi.  8.    Haynes  a.  ffirka, 
months  after  date,  at  Fraser  and  Co's.  8  Bos.  &  PuL  599. 

to  the  defendant,  indorsed  by  him  to  one  t  Leftley  v.  Mills,  4  T.  R.  170.     Poth. 

Tinson,  and  by  Tinson  to  the  plaintiff,  pi.  140.  174  ;  aee  post,  as  to  piotcft  for 

The  note  was  regularly  presented  for  pay-  non-payment 


fiF  A  filLI^  &e. 
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change,  and  before  actien  brovght,  is  iasufficietit,  altiMmgH'die  plea  2d])r.  With- 
averred  that  the  defentlant  waa  always  ready  to  pay  from  the  time  of  ^^  ^^ 
the  teodc^f  and  that  the  sum  tendered  was  the  whole  money  then  due,  ^^^^  ^^i 
owing,  or  payable  to  the  plainttfT  in  respect  of  the  bill,  with  interest  be  made, 
from  the  lime  of  the  default,  for  the  damages  sustained  by  the  plaintiff 
by  reason  of  the  non-peHbrmance  of  the  promise.^    However,  a  drawer 
or  indorser  may  tender  witkia  a  reasonable  time  after  notice,  as  it  is 
not  to  be  expected  that  he  is  to  be  ready  at  the  instant  he  receives  no- 
tice to  pay  tne  amount.*    If  a  promissory  note  of  twenty  years  date  be 
unaccounted  for,  it  aibrds  a  presumption  of  payment 

When  a  bill  is  drawn  here,  and  payable  in  a  foreign  country  in  sdly.  Pay- 
foreign  coin,  the  vdne  of  which  is  reduced  bv  the  government  of  that  meat  how 
country,  it  is  said  titat  the  bill  ahall  be  payable  according  to  die  value  of f?^**  *^ 
the  money  at  tiie  ^me  it  was  drawn. ^    But  though  a  war  between  this ^^^  *^ 
.and  a  foreign  country  may  in  some  cases  excuse  the  obligation  on  a  |^ 
British  iubj^  to  pay  a'UH  in  such  foreign  country,"  yet  we  have  seen,r   5^97  ] 
that  where  a  note  was  made  payable  in  Paris,  or  at  the  choice  of  the 
i>earer  in  England;  according  to  the  course  of  exchange  upon  Paris,  it 
was  holden,  that  as  the  direct  course  of  exchange  between  London 
^nd  Parts  had  ceased,  the  holder  was  entitled  to  recover  upon  the  note, 
according  to  the  circuitous  course  of  exchange  by  Hamburgjh  at  the 
time  the  note  waa  presented."  The  effect  of  payment  by  a  remittance  of 
bills  by  poet,  which  are  lost,  has  also  alreaoy  been  stated.*    Payment 
is  freijueatly  made  by  a  draft  on  a  banker,  in  which  case,  if  Die  person 
receiving  the  draft,  do  not  use  due  diligence  to  get  it  paid,  the  person 
/i-om  wlmm  he  received  it,  and  every  other  party  to  the  bill  will  be  dis- 
chai^ed,  but  not  otherwise,  unless  the  holder  expressly  agreed  to  run 
all  nsks  p  and  it  has  been  holden,  that  the  act  of  writing  a  receipt  in 
full  will  not  be  evidence  of  such  agreei](ient.<i(36r) 

When  payment  is  made  t>y  the  drawee  giving  a  draft  on  a  banker^ 
Marius  advises  the  holder  noi  to  give  up  the  ml  untU  the  draft  be  paid.' 
Till  lately,  the  usage  in  London  was  otherwise  when  the  drawee  was  a 
respectable  person  in  trade ;  and  in  one  case,  it  was  decided,  that  a 
banker  having  a  biU  remitted  to  him  to  present  for  payment,  is  not 
guilty  of  negligence  in  giving  it  up  upon  receiving  from  the  acceptor  a 
check  upon  another  banker  for  tlie  amount  payable  the  same  day, 
although  such  check  be  afterwards  dishonoured  ;*  but  in  a  late  case  at 
Nisi  Prius,  it  was  considered,  that  the  drawer  and  indorsers  of  a  bill 
would  be  discharged  by  the  holder's  taking  a  check  from  and  delivering 
up  the  ]fil\  to  the  acceptor,  in  case  the  check  be  not  paid ;  because  the 


^  Home  0.  Peploe,  8  Suit,  468. 

*  Walker  9.  Barnes,  5  Taunt  240.    1 
idarsh.  86.  S.  C. 

^  Dnffield  v.  Creed,  5  Eap.  Rep.  62. 

>  DacoaU  v.  Cole,  Skio.  272. 

■  PoUud  V.  Henries,  8  Bos.  &  Pul.  840. 

•  Aote,  288.  PoHard  tr.  Henies,  8  Bos. 
ac  Pal  886. 

**  Ante,  157. 

PVemoB0.  Boverie,2Show.  296.  Ward 
r.  Evans,  2  lid.  Rayxn.f030.   12  Mod.  521. 


a  C.  Vin.  Ab.  tit  Payment,  A.  Dent  r. 
Dunn,  8  Campb.  296.  Ante,  94,  ftc 

9  Ante,  94  to  100. 

»  Mar.  21.  Ward©.  Evans,  12 Mod.  521. 
Vernon  o.  Boverie,  2  Show.  395. 

•  Russell  V.  Hankcy,  6  T.  R.  12.  Pkley 
P.  k,  A.  8.  87. 144. 186,  7.  and  see  Turn- 
er o.  Mead,  1  Stra.  416.  Haward  and  the 
Bank  of  England,  id.  550.  Kyd,  48.  Mar. 
121.  See  Haynes  v.  Birks,  8  Bos.  8t  P. 
601.  ,as  xo  sanctioning  uaaga. 


(367)  80  it  has  been  held  in  J^ew  York,  that  a  receipt  for  a  note  as  cash,  is  not  «▼!• 
<^«oce  that  it  is  received  as  an  absolute  payment  T^bey  y.  Barber ^  6  John  Rep.  68. 
'Putnam  s,  Lewis,  8  John.  R^.  869. 
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3dly.  Pay-  r^rawer  and  indorsers  have  a  rip;ht  to  insist  on  th«  production  of  the  bill, 
made  ^uHd^^^  *^  ^*^^  **  delivered  np  on  payment  by  them/  If,  however,  the 
what*  a-^^^^^'"  ®^  *  draft  on  a  banker  receive  payment  thereof  in  the  banker's 
mounts  to  notes  instead  of  cash,  and  the  banker  fail,  the  drawer  of  the  check  wHI 
It*  be  discfhar^d."    But  if  a  creditor,  on  any  other  account  than  a  bill  of 

r  Q  1  ^^^^^'^S^  ^^  offered  cash  in  payment  of  his  debt,  or  a  check  upon  a 
L  288  J  banker  from  an  acent  of  his  deotor,  and  prefer  tiie  latter,  this  does  not 
discharge  the  debtor,  if  the  check  is  dishonoured,  although  the  agent 
fails  with  a  balance  of  his  principal  in  his  hands  to  a  much  greater 
amount*  When  twenty  years  have  elapsed  since  the  date  of  a  note, 
&c.  payment  will  be  presumed  unless  the  contrary  appear.^  And  when 
bills  are  taken  in  payment  of  a  debt,  and  the  party  sues  upon  the 
original  consideration,  payment  of  the  bills  will  oe  presumed  till  the 
contrarv  appear.*  And  it  has  been  holden,  that  the  production  of  a 
check  arawn  by  the  defendant  payable  to  the  plaintiff  and  indorsed  by 
him,  is  evidence  of  the  payment,  but  the  mere  insertion  of  the  parties 
name  in  the  draft  would  not  have  that  effect  ;*  and  it  should  aeem  that 
in  the  first  place  the  indorsement  on  the  check  would  not  be  evidence 
unless  stamped  as  a  receipt,  such  indorsement  not  being  within  the  ex- 
ception of  the  44  Geo.  S.  c.  98.  schedule  A.  or  5$  Geo.  d.  c,  184,  in 
favour  of  a  receipt,  discharge,  or  acquittance  written  on  the  back  of 
a  bill  or  note,  draft,  or  order  for  payment  «f  money,  duly  stamped,  or 
on  the  back  of  a  foreign  bill  pavable  in  Great  Britain.  And  m  a  re- 
tent  case  it  was  held  that  proof  of  the  delivery  and  payment  of  a  check 
to  the  plaintiff*  is  not  sufficient  evidence  of  a  aebt,  in  order  to  support  a 
set-off^,  unless  it  be  shown  upon  what  consideration  and  under  wnat  cii^ 
cumstances  the  check  was  ^ven,^  and  it  was  even  held,  that  the  mere 
circumstance  of  a  check  being  made  payable  to  A.  and  of  A's.  having 
recovered  payment  of  it,  is  not  evidence  that  the  maker  gave  it  to 
him«<»  - 

As  bills  of  exchange  differ  from  other  debts  in  respect  of  their  as* 
signable  quality,  it  has  been  decided  that  a  negotiable  bill  of  exchange 
is  not  to  be  considered  as  paid  or  satisfied  by  the  drawer's  bequeathing 
a  larger  legacy  to  the  party  in  whose,  favour  it  was  drawn,  although 
such  party  continued  to  be  holder  at  the  time  of  the  testator's 
death.* 

If  money  be  paid  into  a  banking-house  to  be  placed  to  the  credit  of 

'    another  upon  a  condition,  the  money  in  the  mean  tinie  to  stand  in  the 

bankers  books  in  the  name  of  the  party  paying  it  in ;  it  is  at  his  risk 

and  the  loss  is  his,  if  the  bankers  fau  before  the  condition  is  complied 

[   289  ]  with,  though  the  other  party  had  written  to  desire  it  to  be  paid  in  gen*^ 

erally.« 


«  PoweU  V.  Roche,  Sittings  at  Guildhall, 
before  Lord  EUenborough,  A.  D.  1806; 
Shaw,  Clement's  Inn,  attorney  for  plain- 
tiff :  Neeld  &  Fladgate,  attorneys  for  de- 
fendant ;  and  see  Mar.  22,  et  ante,  678,  9. 
as  to  recovering  at  law,  end  without  pro- 
ducing a  bill,  &c.  and  post,  as  to  sendbg  a 
protested  bill. 

■  Vernon  o.  Boverie,  2  Show.  296. 

"  Everett «.  Collins,  2  Campb.  515;  and 
•ee  Dent  v.  Dunn,  8  Campb.  296.  Marsh 
V,  Peddar,  Holt,  C.  N.  P.  72.  Tapley 
tt.  Masters,  8  T.  R.  451  Wyatt  o.  M«r- 
quias  of  Hartford,  8  East,  147. 


y  DufEeld  V,  Creed,  5  Eq>.  Rep.  bt 

■  Hebden  o.  Hartsink,  4  Esp.  Rep.  46. 

>  Egg  V,  Bamett,  8  Esp.  Rep.  196 ;  m 
Pfiel  o.  Van  Battenbeig,  2  Campb.  4S9  ; 
but  see  Aubert  v.  Wabh,  4  Taunt.  293. 

^  Aubert  v.  Walsh,  4  Taunt  298.  See 
also  Cary  «.  Gerrish,  4  Bip.  Rep.  9. 

«  Lloyd  V.  Saadilands,  1  Gow.  Ca.  Nl 
Pri.  16. 

^  Carr  v.  EasUbrook,  3  Ves.  561.  2  Ro- 
per, 20. 

•  Culley  p.  Short,  4  Cooper  £q-  Ca. 
148. 
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In  general  where  a  party  owca  several  debts,  add  pitys  money  gen-  3d^ -Pv- 
erally  to  the  creditor  without  directing  that  it  shall  be  applied  in  satis-  ^^^l    iJJj 
faction  of  one  of  the  debts  in  particular*  the  creditor  may  apply  it  in  what'     *- 
discharge  of  any  one  of  the  debts  as  he  may  think  fit,  and  this  even  to  mounts  to 
the  prejudice  of  a  party  who  was  surety  for  one  of  the  debts $^  but  in  an  it. 
account  with  bankers  the  payments,  advances,   and  receipts  on  each 
side  are  to  be  considered  as  applicable  in  reduction  of  the  earliest  part 
of  the  account^'  and  where  baniLers  discounted*  for  tht;  drawer  a  bill  ac- 
cepted for  his  accommodation,  and  after  it  was  dishonoured  were  inform- 
ed of  that  fact,  and  requested  by  the  drawer  not  to  apply  to  the  accep- 
tor^  and  afterwards  the  drawee's  account  with  them  was  in  his  favour, 
it  was  decided  that  the  balance  being  thus  once  turned  in  bis  favour, 
the  bill  was  to  be  considered  as  satisned,  although  afterwards  the  draw- 
er became  insolvent,  and  was  much  indebted  to  them  in  consequence  of 
Sttbsequeot  advances.^ 

If  when  a  bill  or  note  becotnes  due,  the  holder  renews  the  same,  or  Of  the  ef* 
for  valuable  consideration  agrees  with  the  drawee  of  the  bill,  or  mdier  (*B^t  otgiv- 
of  the  note,  to  ^ve  him  time  for  payment,  without  the  concurrence  ^^^^j^ 
of  the  other  parties  entitled  to  sue  such  drawee  or  maker  on  the  bill  the  accept 
or  note,  they  will  thereby  in  general  be  discharged  from  all  liability,  or,  &e. 
although  the  holder  may  nave  given  due  notice  of  the  non  payment  *[   290  ] 


*  Goddard  v.  Cox.  2  StTa«  1 194.  Boaan- 
quet  o.  Wray,  6  Tauat  597.  Kirby  v 
Vuke  of  Marlborough,  2  M.  &  8.  18. 
l*!omer«.  Long,  I  Stark.  IM. 

c  Clagrtoa'a  case*  cited  1  Meriv.  665. 
608;  ae^other  cme^  2  Bridgn.  Ind.  686, 
7.  2d  edit,  tit  Trade, 

^  Marsh  and  another  v.  Hoalditch,  Sit- 
tings at  Westminster  after  Easter  Term, 
1818,  before  Mr.  Joslice  Abbott  Assomp- 
sH  on  a  UU  for  600/.,  dated  28lk  June,  1811, 
payable  three  months  after  date,  drawn  bj 
Joel  Georce  Young,  upon  and  accepted  by 
the  defewiant  for  the  accommodation  of  the 
drawer,  and  indorsed  by  him  to  the  plaia- 
tiflk  ne  drawer,  on  being  released, 
swore  ae  follows :-— In  June  1811, 1  re-open- 
ed my  account  with  the  plaintiff,  when  the 
bill  for  500/.  was  discounted.  1  had  other 
bills  with  them,  they  were  discountbd  to- 
gethefi  I  bad  credit  for  that  aum  in  my  ac- 
count; BO  other  bills  were  discounted  for 
me  during  this  account  Defendant  had  no 
conslderatioa  whafieTer  for  this  bill;  I  was 
awarecf  the  time  of  its  becoming  dne.  Ob 
that  day  1  called  at  defendant's  house,  be 
was  not  at  home,  I  think  I  found  a  banker's 
ticket  there.  That  day  or  the  next,  I  saw 
Mr.  Fanntleroy,  (one  of  the  plaintiffs)  I 
toM  him  the  bill  was  an  accommodation 
from  defentem  to  me;  that  I  should  take  It 
op,  and  requested  him  not  to  apply  to  de^ 
fendant  He  sstid,  very  well,  and-  requesi* 
ed  me  to  take  it  op  as  soon  as  I  could  ;  he 
did  not  like  defendant's  bills,  he  hsd  had 
trouble  enough  with  him.  I  said  he  might 
depend  upon  me;  he  said,  he  should  look 
to  me  and  not  miiiiii  hun.  The  bill  was  due 
the  Istof  October,  I  piud  in  104/.  at  the 
time  of  the  conversation;  shortly  afterwards 
the  balance  was  m  my  favour;    In  the 


course  of  the  month  I  paid  in  1000/.  and 
did  not  draw  out  above  200/.  Some  moiths 
afterwards,  for  the  first  time,  I  heard  again 
of  this  bill;  I  failed  in  October  1812,  heard 
of  application  to  defendant,  from  him,  and 
went  to  plaintiffs  upon  it  In  May  the  bill 
was  at  rest  completely  ;  20th  and  23d  of 
May  I  paid  moneys,  but  eannot  recollect 
on  what  particular  account  I  went  to 
plaintiffs  oi>  my  general  accounts,  after  de- 
fendant had  had  a  letter  from  the  plaiatlflb; 
I  had  an  interview  with  them,  and  they 
agreed  1  should  dear  up  my  accomt  as 
soon  as  I  could;  they  wanted  securHy  or 
would  make  me  no  more  advances  ;  they 
had  a  security  from  me  in  January,  but 
could  make  no  n^e  of  it.  Mr.  Justice  Ab' 
bott,  ta  plaintiffs'  counsel,  unless  you  can 
alter  the  fact  of  the  conversation,  it  is  an 
answer  to  the  action.  The  bankisg  ac- 
count oi  the  drawer  with  the  plaiatiib  hav- 
ing, at  one  time  after  the  bill  was  due,  been 
in  his  favour  to  a  larger  amount  than  the 
bill,  the  plaintiffs  were  bound  to  apply  the 
balance  in  discharge  of  that  bill,  and  could 
not  keep  it  as  a  security  for  a  fluctuating 
balance,  which  mi^ht  ultimately  become 
due  to  them.  Plamtiffs  nonsuited.  See 
Hammersly  v.  Knowlys,  2  £sp.  Rep.  665. 
1  Meriv.  589.  &  P.  but  see  Atwood  v.  Crow* 
die,  1  Stark.  488. 

*  Anderson  o.  George  ^  London^  Stttings 
after  Trin.  Term,  1757.  ear.  Lord  Mans- 
field. Selw.  N.  P.  4th  edit  372.  Action 
by  indorsee  against  inderser  of  a  promisso- 
ry note.  The  note  was  presented  for  pay- 
ment when  due.  The  maker  desired  two 
or  three  days  time  to  pay  it  in,  and  so  from 
time  to  time,  which  was  given  to  him  by 
the  then  holders.  Lord  Mansfield  said, 
here  is  ao  actual  credit  gf  ven  for  eight  days^ 
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or,  he. 


Of  ^  cf- there  is  no  oUigaiioo  of  active  diHgmu  oa  the  part  of  the  holder  to 
it^UrSto  ^^  ^^  acceptor  or  anj  other  party,  and  he  may  iorbear  to  sue  as  long 


^ordinelj  ordered  the  proof  agtiDSt  the  es- 
tate of  the  latter,  to  be  expunged,  pro* 
eeediAg^  on  the  ground  of  the  aeceptor's 
liability  being  varied  by  the  act  of  the 
holder.  We  all  remember  ihc  ca«c  where 
Mr.  Richard  Borke  being  cosurety  for  an 
annuity,  the  grantee  gave  time  to  the  prin- 
cipal, and  yet  argued  that  Mr.  Burke  was 
not  releaaed  thereby,  though  the  priacipal 
was ;  but  it  was  answered,  that  the 
grantee  could  make  nc^  demand  on  the  co- 
Burety,  because  he  must  by  so  doing  en- 
force ft  payment  from  the  priaeipai  con- 
trary to  the  agreeme&L  Here  the  pUintiif 
having  taken  a  hew  security  from  the  ac- 
ceptor, has  discharged  the  defendant 

Clark  V.  Develin,  8  Bos.  k  PoL  S65.— 
Per  Lord  Alvanley,  C,  J.  «« If  the  hoWer 
of  a  bill  without  the  knowledge  of  tbe 
other  parties,  give  time  to  the  acceptor, 
he  cannot  afterwards  call  on  the  other 
parties  without  an  injury  to  the  pennon  to 
whom  he  has  given  time.  In  such  ca^e, 
therefore,  those  parties  will  be  dischargtd. 
But  a  man  is  not  bound  to  seek  his  remedy 
against  the  acceptor;  jf  he  sign  judgment 
against  him,  he  will  not  be  bound  to  pro- 
secute that  judgment  Per  Cliambre,  J. 
tbe  acceptor  of  a  bill  is  to  be  considered 
as  the  principal  debtor,  and  the  other  par- 
ties as  sureties  only;  ihe  holder  therefore 
nho  is  the  creditor  oii|^t  not  sO  to  negoti- 
ate with  ^be  acceptor  as  to  pr^dice  the 
remaining  parties  to  Ae  bUl.  On  this 
ground  £ii^^lsh  v.  Darley  proceeded.  If  a 
creditor  give  thAe  to  the  principal  debtor, 
the  collateral  secmities  are  dischaiged,  both 
in  law  and  equity.  But  in  this  case  defen- 
dant hating  assented  to  the  payment  by  tc- 
atahnenb,  cannot  now  complain  of  being 
praadtced  by  the  conduct  of  the  holder. 
Rule  dischamd. 

Gould  V.  Kobsoo,  8  East,  676.      The 
holder  of  a  bill  upon  its  becoming  due  re-* 
ceived  par^paymeflft  of  the  acceptor,  and 
took  a  bill  from  htm  at  a  future  short  date 
for  the  remainder,  and  agreed  to  keep  the 
origtoal  bill  in  his  hands  in  the  interim  a^ 
a  security.    He  now  sued  the  defendant  as 
indorser,  and  this  was  reUed  upon  as  a  de- 
fence.   lAxd  EUenborough  thonght  at  the 
trial,  that  it  did  not  amount  to  giyug  time 
to  the  acceptor,  and  the  plaintiff  had  a 
verdict;  but  upon  a  motion  for  a  new  trial, 
he  and  the  court  were  satisfied  that  it  did, 
and  a  nonsuit  was  entered.    Lord  Ellenbo- 
rough  said,  "  How  can  a  man  be  ssid  nut 
to  be  injured,  if  hiri  means  of  suios  l>e 
abridged  by  the  act  of  another?**    If  the 
plaintiffs   holders  of    the  bill  had  called 
immediately  upon  the  defendant  for  pay- 
ment, as  soon  as  the  bill  was  dishoaoun^U 
they  might  immediately  have  sued  the  ac- 
ceptor and  the  other  parties  on  the  bill    I 
had  some  doubts  •'on  the  trial,  but  an  io- 


^i^*P^  and  Ae  loss  must  fall  ori  the  plaintiff ;  and 
therefore  there  was  a  verdict  for  the  defend 
dant 

In  "Hndal  if,  Btovrh,  1  T.  R.  169.  Pef 
Buller,'  J.  As  to  giving  time,  the  holder 
does  it  at  bis  peril;  and  that  circumstance 
akme  woufcl  be  sufficient  to  decide  this  case. 
For  in  no  ease  has  it  been  detenrnoed,  that 
the  indorser  is  liable  after  the  holder  of  the 
note  has  given  time  to  the  maker. 

E^liiih  V.  Darley,  8  Bos.  k  Pul.  61. 
The  foldier  of  a  bill  sued  the  indorser  and 
.  ^eileptOr,  and  took  ont  execution  against 
the  acceptor,  and  received  100/.  from  him, 
and  took  his  bond  and  warrant  of  attorney 
for  payment  of  the  remainder  by  instal- 
ments, with  interest  and  costs,  exceptkig 
only  a  nommal  eum  to  enable  him  to  sup- 
port afttions  against  the  other  parties.    He 
then  brought  on  to  trial  this  action  against 
the  indorser.    Lord  £ldon  thought  tluit  the 
baigain  to  give  indulgence  to  the  acceptor 
was  a  bar,  and  non-euited  the  plaintiff;  and 
on  motion  for  a  new  trial,  the  court  waa 
dear  that  die  nonsuit  waa  ri^t ;  becauee 
giving  time  to  the  acc^tor  was  a  pledge 
thai  he  ahonld  have  time  from  all  the  other 
parties,  and  the  holder  had  no  right  to  give 
Cnieh  pledge,  and  yet  hold  the  other  parties 
liable.    Per  Lord  Eidon,  C.  J.    It  is  very 
clear  that  the  iiolder  of  a  bill  may,  at  hb 
deetion,  sue  any  or  all  of  the  parties  to  it; 
and  that  if  they  all  become  baiJorupt,  he 
may  prove  agaiiBt  ^  estates  of  all,  unleai 
he  reemve  part  of  the  debt  from  any  one; 
nnd  althou^  the  debt  be  reduced  from  thnis 
to  time  by  dividends,  no  part  of  the  proof 
ahall  be  expunged  under  any  of  the  coin- 
mimiona  till  SOs .  in  the  pound  have  been 
received.    As  long  as  the  holder  is  passive, 
eU  his  remediee  remain  ;  and  if  any  of  the 
parties  be  dischaiced  by  the  act  of  law,  as 
by  an  insolvent  debtor's  act,  that  (deration 
of  law  shall  not  prejudice  the  holder.  With 
fespect  to  Malin  e.  Molhall,  it  knay  be  ob- 
aeived,  that  the  mai|pnal  abstract  of  that 
ease  is  incorrect ;  for  it  appears  from  the 
report,  that  the  person  first  sued  was  a  sub- 
sequent indorser:  had  the  plaintiff  first  sued 
the  prior  indorser,  and  discharged  him  from 
execution,  it  would  have  afforded  sufficient 
obiectiott  to  an  action  agtfinst  a  subsequent 
indorser.    If  a  holder  enter  into  an  agree- 
ment with  a  prior  indorser  in  the  morning 
not  to  sue  him  for  a  certain  period  of  time, 
end  then  oblige  a  subsequent  indorser  in 
the  evening  to  pay  the  debt,  the  latter  must 
tmmediatdy  resort  to  the  very  person  for 
iMiyment  to  whom  the  holder  hta  pledged 
his  faith  that  he  shall  not  be  sued.    In  the 
case   Ex   parte   Smith,    Lord   Thuriow, 
after  consulting  with  all  the  Judges,  was 
of  opbion  that  the  holder  of  a  bill,  b^ 
entering  into  a  composition  with  the  ac 
ceptor,  discharged  the  indorser;  and  ac- 
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as  he  chooses  ;  but  he  must  not  so  agree  to  give  time  to  the  acceptor,  Ctf  ^  «f- 
so  as  to  preclude  himself  from  suing  him,  and  suspend  his  remedy  ?^^*!J^^^ 
aeainst  him  in  prejudice  of  the  drawer  and  indorsers.*    This  rule  is  orfeletsing 
founded  on  the  principle  that  the  holdei^bj  entering  into  a  binding  en- the  accept- 
gagement  to  give  time  to  the  acceptor,  renders  him  less  active  in  en-  of,  &c. 
deavouring  to  satisfy  the  bill  than  he  probablj  could  otherwise  be,  if 
he  continued  liable  to  an  immediate  action  at  the  suit  of  the  holder  f 
besides,  if  a  holder  agree  to  give  indulgence  for  a  certain  period  of 
time  to  any  one  of  the  parties  to  a  bill,  this  take^  away  his  rignt  to^  calb 
on  that  party  for  payment  before  tlje  period  expires,  and  not  only  to- 
call  upon  him,  but  on  all  the  intermediate  parties  ;  for  otherwise  ii  he 
were  to  oblige   them  to  pay  the  bill,  they  could  immediately  resort     - 
a;s;ainst  the  ver^  person  whom  the  holder  has  indulged.  Which  would  be* 
iDcoiisi^tent  with  his  agreement. »    This  is  a  rule  of  law  not  confined 
to  bills  of  exchange  5  for  if  the  obligee  of  ^  bond  with  a  surety,  with- 
out communication  with  the  surety,  take  notes  from  the  principal,  and 
give  further  time^  the  surety  is  discharged  ."(374)    The  acceptor  of  » 


olined  to  tbink  now  tliat  tiiike  was  rirem 
The  bolder  has  the  dominion  of  the  bill  at 
the  time:  he  may  make  what  arranj^ementa 
he  pleases  with  the  acceptor,  but  he  does 
that  at  his  peril ;  and  if  he  thereby  aher 
the  situation  of  any  other  person  on  the 
bill,  to  the  prejudice  of  that  person,  he 
cannot  afterwards  proceed  f against  him. 
As  to  tlie  taking  part  paytnent,  no  person 
can  obiect  to  it,  because  it  is  In  aid  of  aU 
tlie  others  who  are  liable  upon  the  bill; 
but  here  the  holder  did  something  more, 
he  took  a  new  Mil  from  the  acceptor,  and 
^'3s  to  keep  the  original  bill  till  the  other 
^as  paid.  Tbat  is  an  agreement  that  in 
the  mean  time  the  original  Dili  should  not  be 
enforced;  such  is  at  least  the  effect  of  the 
<  srreement,  and  therefore  I  think  time  was 

Smith  and  others  v.  Beckett,  13  East, 
l'^?.  Where  the  defendant  lent  his  in- 
''cr-ement  on  a  promissory  note  to  the 
-rawer,  which  note  was  payable  on  de- 
r.  and,  for  (he  purpose  of   enablirig   him 

•  J  raise  the  iteoirey  on  that  security  from 
the  plabtifls,  his  bankevs,  who  agreed 
to  make  advances- th€reOn  for  six  months, 
h?ld,  that  the  bankers,  who  had  renewed 
(heir  adrances  at  the  end  of  the  six 
r^.onths  without  the  knowledge  or  consent 
'f  the  defendant,  €o«ld  not  recover  upon 
-'€  note  thus  indorsed  by  him,  without 
r'^(>of  of  demand  on  the  drawer,   and  a 

•  eiruJar  notice  of  the  dishonour  to  the  de- 
•'•ndant  • 


kPerliord  Eldon,  m  Wright  «.  Bkep* 
soh,  6  Ves.  784.  See  also  IVeot  Navi^ 
tion  Company  v,  Hariey,  10  £^t,  40. 

'  Per  Bayley,  J.  in  Claridge  9.  Dalton, 
4M.  &8.282. 

"  Rees  •.  Berrington,  2  Ves.  Jmi.  MO. 
6  Yes.  905.  8eip.  t;  Stacy,  8  Atk  91.^ 
Bac.  Abr.  Obligation;  and  Id.  7th  vol.  tit 
Obligation,  909.  English  v.  Darley^  2  BoA 
k  Pul.  62.     Ante,  290. 

Rees  I?.  Benrington,  2  Tes.  jon.  540.— ^ 
Rees  became  surety  in  a  joint  and  several 
bond,  conditioned  for  the  payment  to  the 
obligee  of  a  certain  sum,  with  interest,  by 
two  instalments;  the  first  on  the  8Ist  De» 
cember,  1789,  and  the  second  oh- the  81st 
December,  1790.  In  September,  1790,  the 
whole  sum  being  unpaid,  the  obligee  took 
promisFory  notes  from  ^e  principal  obli- 
gor for  payment  of  tlie  debt  by  instalments 
at  extended  periods,  which  notes  were  af« 
tervrards  exchanged  lor  others,  payable  at 
more  di4CiBint  dayu.  This  agreement  waj» 
without  the  knowledge  of  Rees.  The 
principal  obligor  afterwards  became  bank** 
rapt,  and  the  executor  of  the  obffgee 
sued  Rees-  the  surety  ;  and  on  a  bill  filed 
for  an  injunction,  the  CbftncePiOr  held, 
that  the  surety  was  discharged  by  thhr 
indulgence  having  been  given  without  his 
consent  to  the  principal.  Vide  2  Bo«.  & 
Pul.  62. 

See  also  Willison  v.  Whita&er,  2  Marsh.- 
Rep.  3S3.  Briclcwood  v.  Anniss,  5  Taunt 
614.    The  plaintiff,  after  final  judgment. 


(374)  To  the  same  effect  are  several  cases  decided  in  the  United  States.  The  peo* 
"^f  V.  Jarum,  7  John.  Rep.  382.  Hunt  v.  The  U.  States,  1  Gallis  Rep.  32.  See  Bern- 
■^Z  V.  AV^on,  Kirby's  Rep.  397.  Ludlow  v.  Umond,  1  Gaines*  Ca.  1.  WaM  V. 
haillie,  10  John.  Rep.  180.  Rathbone  v.  Warreriy  10  John  Rep.  587.  Comm.  ofBerk$ 
C^-  V.  no8$y  8  Binn.  628.  King  v.  Baldioin,  2  John  Cha.  Rep.  654.  Bum  v.  Pomtgg 
•Ww.  3  Dessaus.  Cha.  Rep.  604.  Butler  v.  Hamilton,  2  Dessaus.  Cha.  Rep.  280.  Jliil* 
f^^f^e  ▼.  Greenwiood,  2  Dessaus.  Cha.  Rep.  589. 

1 1^^^  *  eoUateral  tecuri^  is  sot  g^g  time  to  the  acceptor.    Prmgv.  Chrhen, 
1  OWL  h  Creas.  14. 

Chxtxy  on ttiLs.  Mm 
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Of  th«  ef-  bin  is  primarily  liable  ;  and  the  drawer  and  indorsers  may  be  ceasidered 
fectof  gw-jj^  ^1,^  nature  of  sureties  for  the  performance  of  his  act.»    Therefore 
orfel^ing  ^^^  taking  of  a  bond,  or  any  security,  payable  at  a  future  day,  from 
the  accept- the  acceptor  of  a  bill,  or  maker  of  a  note,  without  the  assent  of  the 
or,  &&       other  parties  thereto,  would  dischai^e  them  from  liability  ^  and  where 
C  ^^^    ]  the  indorsee  of  a  bill,  having  sued  the  acceptor  to  judgment,  and  taken 
out  execution,  received  of  him  a  sum  of  money  in  part  payment,  and 
took  his  security  for  the  residue,  with  the  exception  of  only  a  nominal 
sum,  it  was  hoi  den,  that  he  was  thereby  precluded  from  afterwards 
suing  the  indorser;i»  and  the  letting  such  acceptor  out  of  coatody  on  a 
ca4  804  would  have  the  same  efiect^^  and  in  a  late  case  it  was  held,  that 
if  the  holder  of  a  bill  of  exchange  when  due^  after  taking  part  paj- 
ment  from  the  acceptor,  agree  to  take  a  new  acceptance  from  him  for 
the  remainder,  payable  at  a  future  day,  and  that  in  the  mean  time  the 
iiotder  should  keep  the  original  bill  in  his  hands  as  a  security ;  such 
agreement  amounts  to  giving  time  and  a  new  credit  to  tbe  acceptor, 
and  discharges  the  indorser,  who  was  no  party  to  such  a^ement, 
though  the  drawer  might  have  had  no  effects  in  the  hands  of  the  ac- 
ceptor*'   Similar  indulgence  to  a  drawer  or  a  prior  indorser,  would 
also  discbarge  all  subsequent  parties. '(Sro)     And  where  tlie  defendant 


hftvmg  Uken  bills  payable  at  a  future  day, 
la  ntisfactioD  of  the  debt,  the  cpurt  direct- 
ed an  etoneretur  to  be  entered  on  the  bail- 
piece;  because  the  principle  is,  that  where 
the  plaintiff  has  disarmed  himself  from 
proceeding  against  the  principal,  the  bail 
are  discharged;  but  where  he  has  not,  by 
taking  a  security  payable  at  a  future  dayi 
precluded  himself  from  proceeding,  he  may, 
although  he  has  agreed  without  considera- 
tion to  give  time  to  the  principal,  proceed 
against  the  ball.  See  also  Thomas  v.  Toung, 
15  East,  617.  and  Willison  o.  Whitaker,  7 
Taunt  64, 6. 

»  Clark  V.  Develin,  S  Bos.  &  Pul.  366. 
Ante,  291. 

o  Claxton  V.  Swift,  3  Mod.  87. 

P  English  V.  Darley,  2  Bos.  &  Pul.  61. 
d  Esp.  Rep.  49.  S.  C  Infra,  note.  Clark 
V.  Deville,  3  Boa.  &  Pul.  363.  Post,  294. 
Walwyn  «.  St  Quintin,  1  Bos.  &  Pul.  652. 
JPost,  295.  Ex  parte  Wilson,  11  Ves.  411. 
Post 

9  Id.  ibid. 


*  Gould  V.  Robson,  8  East,  576.  Antf. 
^91. 

•  Id.  ibid. 

Per  Bayley,  J.  in  Claridgc  e.  Dalton, 
4M.  &S.  232,3. 

Smith  V.  Knox,  4  Esp.  Rep.  46.  Per 
Lord  Eldon.  "  It  is  said  that  the  bolder 
may  discharge  any  of  the  indorsers  after 
taking  them  in  execution,  and  yet  have 
recourse  to  the  others.  I  doubt  the  law  «s 
stated  so  generally.  I  am  disposed  to  be  of 
opinion,  that  if  the  holder  discharge  a  pricr 
indorser,  he  will  find  it  difficult  to  recover 
against  a  subsequent  one. 

So  also  in  English  9.  Darley,  2  Bos.  & 
Pul.  62,  Lord  Eldon,  after  adverting  to  \hf 
inaccuracy  of  the  marginal  abstract  of  the 
case  of  Hayling  v.  Mulhall,  said,  *'  Had  the 
plaintiff  first  sued  a  prior  indorser,  and  dis- 
charged him  from  execution,  it  would  have 
afforded  a  sufficient  objection  to  aa  actioa 
against  a  subsequent  indorser."  See  Har- 
ling  V,  Mulhall,  2  Bl.  Rep.  1235.  Foot. 
298. 


(875)  In  yariouB  cases  decided  in  the  United  Sutea,  the  same  principled  have  been  re* 
cognised.  Secarborough  v.  Harris ^  1  Bay's  Rep.  177.  Bobertsonv.  Vogle,  t Dall.  Rep- 
252.  James  v.  Badger,  1  John-  Cas.  131.  Kenworthy  v.  HopkinSy  1  John.  Caa.  107.  If 
the  holder  receive  part  payment  from  the  maker  when  a  note  becomes  due,  and  before 
giving  notice  to  the  indorser,  allows  further  credit  to  him,  the  indorser  is  discharged. 
Cam  V.  Colwell,  8  John.  Rep.  884.  See  Lynch  v.  Reynolds^  16  John.  Rep.  42.  Bat  if 
the  holder  receive  part  payment  and  give  due  notice  to  the  indorser,  the  latter  will  be 
holden  for  the  payment  of  the  residue.  James  v.  Badger ^  1  John.  Cas.  131.  And  it  hai 
been  declared  that  any  credit  given  by  the  holder  of  a  bill  to  the  drawer,  acceptor,  is- 
doner,  or  promiasor,  is  a  consent  to  hold  the  demand  upon  their  responsibility,  and  tbat 
the  hokkr  has  no  remedy  afterwards  but  against  them,  where  the  circumstances  of  tbe 
tvannetion  have  rendered  them  liable  absolutely,  and  at  all  events.  Shaw  v.  Griffith, 
7  Mass.  Rep.  494.  But  it  is  admitted  that  this  rule  does  not  hold  where  the  acceptor  t^ 
discharged  hw  the  holder,  and  the  drawer  is  ^ued,  having  in  his  hands  funds  of  the  ac- 
ceptor, which  hare  been  retained  for  the  express  purpose  of  paying  the  bill.  SamrU'v. 
Jippietont  6  Mass.  Rep.  85.  And  there  seem  to  be  other  esses  in  which  the  rule  has  re- 
ceived qualifications.    See  Bubbly  y.  Brown,  l6  John.  Rep.  70. 
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lent  bis  indoraemeiit  on  a  promissory  note  to  the  drawer,  which  note  Of  Um  ef* 

was  payable  on  demand,  to  enable  him  to  raise  money  on  that  security  ^^^^  ^  K^ 
from  the  plaintiff,  his  banker,  who  agreed  to  make  advances  thereon  ^J^|^ 
kr  six  months,  it  was  held,  that  the  bankers,  who  had  renewed  their  the  accept 
advances  at  the  end  of  the  six  months  without  tlie  knowledge  of  the  or,  he. 
defendant,  could  not  i-ecover  upon  the  note  thus  indorsed  by  him,* 
without  proof  of  the  demand  on  the  drawer,  an.d  a  regular  notice  of 
the  dishonour  to  tlie  defendant ;  and  the  taking  a  cognovit^  payable  by 
instalments  at  a  distant  time,  might  discharge  the  drawer/    But  this 
giving  time  or  taking  security  from  one  of  seToral  acceptors  of  a  bill  or 
makers  of  a  note  wm  not  discharge  the  other  acceptors  or  mal^rsfroni 
liability. 

But  if  there  be  any  evidence  of  the  assent  of  the  drawer  or  indorser  [   d94  ] 
to  the  security  being  taken  from  the  acceptor,  or  if,  after  notice  of  the 
time  having  been  ^ven,  the  drawer  or  indorser  promise  to  pay,  he  is 
)»i'ecluded  from  taking  advantage  of  the  indulgence  to  the  acceptor,^ 


'  Smith  V,  Becket,  13  East,  187.  The 
King  ».  Sheriff  of  Surrey,  1  Taunt.  161. 
Hmitfa  0.  KnoXy  3  Esp.  Rep.  46.  Bayl. 
no.  and  Willison  o.  WhiUker,  2Man»h. 
Rep.  383.     Ante,  292. 

^  Bedford  v.  Deakin.and  others,  2  B. 
&  A.  210,  where  one  .of  three  p^rtaers^ 
ifter  a  dissolution  of  partnership,  under- 
took, by  deed,  to  pay  a  particular  partner- 
iihip  debt  on  two  bills  of  exchange,  and 
that  was  commumcated  to  the  holder,  who 
consented  to  take  th<;  separate  notes  of  the 
cne  partner  for  the  amount,  strictly  reserv- 
ing his  right  against  all  three,  and  retained 
f-Obsessioa  of  the  original  bills  ;  and  it  was 
^id,  that  the  separate  notes  having  proved 
vinproductive,  he  might  still  resort  to  his  re- 


medy against  the  other  partners,  and  that 
the  taking  under  thes»e  circumstances  the 
separate  notes,  and  even  afterwards  re- 
newing them  several  times  succ^essively, 
did  not  amount  to  satisfaction  of  the  joint 

*  Bay!.  163,  4.  Clark  v.  Devlin,  3  Bos. 
&  Pul.  363.  Atkinson,  the  acceptor  of  n 
bill,  having  been  arrested  by  the  holder, 
offered  him  a  warrant  of  attorney  for  the 
amoupt  of  ^e  bill,  payable  by  instalment 
This  offer  the  holde/  mei^tipned  to  the  de- 
fendant the  drawer,  proposing  to  accept  of 
it,  who  said,  *<  you  may  do  as  you  like,  for 
I  have  had  no  notice  of  the  non-payment  ** 
in  fact  he  had  had  notice.  The  coort  held, 
Aat  this  amounted  to  an  assent  on  the  part 


The  holder  having  protested  a  bill  for  non-acceptance,  and  given  due  notice  to  the 
other  parties  to  the  bill,  took  collateral  security  from  the  drawer,  and  afterwards  upon 
ieaming  that  it  was  probable  tiiat  the  drawee  would  pay  the  bill  at  maturity,  relinquished 
the  securiQr*  The  greater  part  of  the  bill  was  paid  at  maturity,  and  it  was  regularly  pro- 
tested for  non-payment  of  the  residue.  It  was  held,  that  as  the  holder  had  not  given  time 
to  die  drawer,  but  had  merely  taken  security  without  eiving  new  credit,  the  indorser  waa 
not  discharged.  It  was  in  effect  no  more  than  if  the  holder  of  a  bill  or  note  had  taken 
part  payment  from  one  of  the  parties.    Hurd  v.  Little,  12  Mass.  Rep.  602. 

If  the  holder  of  a  note  release  one  of  the  joipt  makers,  excepting  from  such  liability  at 
^>c  may  be  under  to  the  i^dorsers,  the  latter  cannot  in  an  action  by  the  holder  against  them, 
b«t  up  such  release  as  a  discharge.     Stewart  v.  Eden,  2  Caines'  Rep.  121. 

A  part  payme;it  by  one  joint  promissor  is  no  discharge  of  the  others  from  payment  of 
th«  residue,  nor  can  it  be  averred  as  a  sufficient  consideration  for  such  discharge.  Bug' 
glt9  v.  Patten,  8  Mass.  |lep.  480. 

A  several  suit  and  judgment  against  one  jomt  promissor  of  a  note,  Is  no  bar  to  a  Joint 
action  against  bodi,  upon  the  same  note.  Sheehy  v.  Mandeoille,  6  Oranch,  26S.  But  see 
contra  Black  v.  Smith,  9Serg.  k  Rawle,  142.  Kobertson  v.  Smith,  18  Johns.  Rep.  499. 
Ward  V.  Johnson,  18  Mass.  Rep.  148. 

The  holder  of  a  negotiable  note,  who  gives  further  time  to,  or  enters  into  anew  contract 
^ith  the  drawer,  does  not  thereby  discharge  the  indorser.  Benntt  v.  Maule,  Gilmer,  305. 

It  seems,  tliat  if  the  holder  of  a  note  who  has  sued  the  maker  obtain  a  Judgment,  and 
^^^e  in  consideration  thereof,  not  to  issue  execution  before  a  certain  day,  before  which 
(lay  he  could  not,  by  the  practice  of  the  court,  have  otherwise  obtained  a  judgment;  this 
i"  not  such  an  indulgence  to  the  maker  as  vriU  discharge  the  indorser.  Haitettr,  Hoimes, 
H  Johns.  28. 

Where  the  indorser  was  also  a  party  to  tlie  instrtmient,  by  which  the  maker  waa  r«- 
If'zsody  and  joined  in  the  release  as  a  creditor  of  the  maker,  it  was  held  under  the  circum- 
stances, that  the  indorser  was  not  discbaiged  by  the  release  of  the  maker.  Mru^  "v. 
•>^I(tr*pKmd,  17  Johns.  58w 
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^  ^  ^*Tbus  where  tiie  holder  of  a  bill  of  exchMi^,  of  nrhich  ptjrmeai  bid 
^^^v^^ been  refused^  informed  the  drawer  of  his  intention  to  take  aecuiitj 
orr^leasine^'*^"^  the  acceptor,  and  the  drawer  answered,  ^you  ma;  do  as  you  like, 
Um  accept- for  I  am  dischai^ed  for  want  of  notice;"  and  it  appeared  that  doe 
or,  &c.       notice  had  been  given,  it  was  held  that  this  amounted  to  an  asteot  on 
the  part  of  the  drawer,  and  diat  the  holder  might  still  sue  him,  after 
'taking  security  froip  the  acceptor.)^    But  in  a  subseqnent  caae,^  where 
the  holder  ox  a  bill  of  exchange,  on  its  becoming  due,  allowed  the 
acceptor  to  renew  it  without  consulting  the  indorser,  but  the  indorser 
jifterwards  said  to  the  acceptor,   ^^it  was  the  best  thine  that  could  be 
4oBe,?'  it  was  held,  that  the  indonser  was  nevertheless  aiscbarged,  be- 
cause this  was  not  a  recogniUon  of  the  terms  granted  bj  the  holder 
to  the  acceptor,  but  such  approbation  must  be  considered  as  referring 
to  the  acceptor  of  the  bill,  to  whom  the  arrangomon^  was  obviously  ad- 
w^tageous* 

In  the  instances  before  stated,*  where  the  laches  of  the  holder,  in 

>not  gjiving  notice  of  the  non-acceptance  of  a  bill,  will  be  excused  by 

[  S9ff   J  the  circumstance  of  the  drawer,  indorser,  &c.  not  having  effects  in  the 


hands  of  the  drawee,  such  parties  would  also  not  be  discharged  by  the 
holder's  giving  time  to  or  taking  secmity  from  the  acceptor.^  There- 
fore the  Holder  for  a  valuable  consideration  of  a  bill  accepted  for  the 
Accommodation  of  the  drawer,  may  prove  the  bill  under  a  commission 
against  the  drawer,  notwithstanding  ne  has  taken  security  from  the  ac- 
ceptor, and  given  him  time  for  payment «  So  if  the  acceptor  of  a 
bill  be  merely  an  ageitt  for  the  drawer,  who  is  the  purchaser  of  goods 
the  holder's  renewing  the  bill  without  .the  consent  of  the  drawer,  will 
aot  discharge  him*' 

.of  tbe  defendant  to  the  seeurity  being  U«  B<HDe  we^ka  to  Dufton,  upon  Ian  lodginf; 

l^Mii  anil  therefore  thtt  the  defendant  was  aonae  security  v^  their  hands,  which  did 

aot  dischanred  by  this  indnlgenca  to  the  not  turn  out  to  be  available;  but  it  was 

acceptor.    Seiw.  4th  edit  848.  likewise   proved,    that    Dufton   had  ac- 

Stevens  v.  lomch,   12  East,  88.    The  cepted  the  bill  merely  for  the  defendant*! 

defence  jj»  this  action,  which  was  by  an  accommodation,    without   any  conMd^a* 

indorsee  aeainst  the  drawer  of  a  bill,  was  tion    whatsoever.        I^rd    EUen^iorougfa 

that  the  plaintiff  had  given  time  to  the  ac-  ruled,    that    under    these    circumstasces 

ceptor,  in  answer  to  which  it  was  proved,  the  defendant  was  not  discharged  bj  Ok 

■that   the  defendant  knew  of  such  time  time  given  to  the  acceptor.     'Ae  draver 

hsving  been  g^iven ;  but  that  conceiving  of  an  accommodation  bill  must  be  coa- 

hinifielf  to  be  still  liable^  three  monthii  a£  sidered  as  the  principal  debtor,  and  the 

ter  the  bill  became  due,  he  said  to  the  acceptor  only  in  the  light  of  a  surety. 

plamttff,  **  I  know  I  am  liable,  and  if  Jones  llie  reason  why  nQtice  of  the  dishonour 

(the  acceptor)  does  not  pay  it,  I  will."  of  a  bill  most  in  general  be  given  to  the 

tJpon  thb  Lord  Elienborough  directed  a  drawer,  is,  that  he  may  recoup  himself 

Terdict  to  be  found  for  the  plaintiff ;  and  by  withdrawing  his  effects  from  the  bands 

upon  a  motion  for  a  new  trial,  the  court  of  the  acceptor,  and  he  is  discharged  by 

held  the  direction  right,   and  refused  a  time  given  to  the  acceptor  without  his 

luk.  consent,  because  his  remedy  orer  apin5t 

y  Id.  ibid.  the  acceptor  may  thus  be  mat«nalTjr  af* 

*  Wlthall  o.  Masterman,  2  Campb.  179.  fected.     But  where  the  bill  is  acceptei 
8elw.  4th  edit  348.  merely   for   the    accommodation    of  the 

•  Ante,  198  to  209.  288  to  240.  drawer,  he  has  no  effects  to  withdraw. 
^  Walwyn  o.  St  Quintin,  1  Bos.  &  Pul.     and  no  remedy  to  pursue,  wben  compelled 

652.    2  £i^  Rep  616,  17.  S.  C    -Gould  to  pay.     He  therefore  suffers  no  ioj^ 

9.    Robson,   8    East,  576.      Ante,  291.  either   by  want  of  notice,    or    by  time 

£z  parte  Holden,  Cooke's  B.  L.  167.  ,  being  given  to  the  acceptor ;  and  in  to 

CoIIott  0.  Haigh,  3  Campb.  281.    T1i|f^  action  on  the  bill,  he  cannot  defend  1ub>- 

^was  an  action    on    a    bill    of   exchange  self  upon  either  of  these  grounds.    Verdict 

.•drawn  by  the  defendant  upon  J.  Dufto^,  for  plaintiff, 
accepted  by  him,  and    indorsed    to    th^  Id.  ibid.    Ex  parte  Holden,  Cooke's 

glamtiffa.    It  appeared  that  when  the  bitt  B.  L.  167.     1  Mont  158.    Cullen,  lOO. 
ecame  due,  the  plamtiffs  gave  time  fdi^«;. '    <  Claik  aad  anethfer  v,  KoeI|  S  Cazopb. 
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Aftgr*  Mgttlur  notice  of  the  iion-p»yment  of  a  WU,  the  holder  myr  Of  t^  ef- 
iAzit\y  foHfiOf  to  sue  the  acceptor,  provided  he  do  Dot  a^ee  for  s^^-^l^rtLTto 
cieot  eoasidenition  to  give  a  preciie  titne^"  and  may  receive  jpropo«a/«  ^^  releasing 
for  a  socunty  without  proiudicmg  the  claims  on  the  other  parties/  and  the  accept 
it  has  even  been  holder^  tnat  agreeing  (after  a  l»ll  has  become  due  and  or,  kc. 
been  regularly  protested  for  non  payment,  and  notice  thereof  given) 
not  to  prei»  the  ataptor^  will  not  discharge  the  drawer.?    And  when 
the  hoMens  of  a  bill  of  exehaqge  which  haid  been  refused  payment  bj 
the  aceeptar,  gave  notice  thereof  to  the  drawers,  but  informed  them 
that  they  bm}  POfMon  to  believe  it  would  be  taken  up  in  a  few  days,  and 
ofered  to  retain  the  bill  till  the  end  of  the  week  unless  they  received 
tkeir  instruc^ns  to  the  contrary^  it  was  held  that  such  conduct  did  not 
discharge  the  drawei;,  dthough  oo  further  notice  of  non-payment  waa 
given  ;^  and-  even  an  express  agreement  not  to  sue,  made  after  giving 
notice  of  non-payment,  but  without  sufficient  consideration,  and  with- 
cut  taking  any  new  security,  being  nudum  pactum^  will  not  discharge 


411.  Held  tbat  the  pureboaer  of  gopds 
'■0  be  paid  for  bj  bill  upon  bis  agent,  is 
r.Qt  discharged  by  tlie  seller  taking  a  re- 
r^wal  of  the  bill,  without  giving  him  no- 
tice, if  the  agc«t  had  not  funds  in  the 
liands  to  pay  Sie  bill  when  it  became  due. 
Lord  Elten^rough  waa  of  opinion  that 
Anson  was  only  in  the  nature  of  the 
£iiretj,  and  remarked,  that  as  he  was  not 
io  caidi  to  pay  die  bUl  wheQ^  it  became 
dae,  it  was  rather  in  ftTour  of  the  de- 
feDdant  to  allow  it  to  be  renewed.  The 
debt  was  originally  due  from  the  defen- 
dant, and  the  security  taken  from  his 
a^eit  could  be  bo  extinction  of  it  It 
^vas  impoeaible  to  say  the  purchaser  of 
;:'xx2s  could  be  dischareed  uoder  these 
/'irrumstancesby  want  of  notice  like  the 
drawer  of  a  bill  of  exchange.  The  plain- 
tiiFs  had  a  verdict,  which,  in  the  ensuing 
'-^rm,  upon  a  motion  for  a  new  trial,  was 
appmred  of  by  the  court 

•  Second  resolution  in  Walwyn  v.  St 
Quiniin,  1  Bos.  &  PuL  652.  iRelw.  N.  P. 
4th  ed.  847.  Wright  v.  Simpson,  6  Ves. 
734. 

/  Walwyn  o.  St  Qumtin,  1  Bos.  k,  PuL 
^52.  In  an  action  by  indorsees  against 
•iw  drawer  of  a  bill,  it  appeared  that 
after  the  bill  had  become  diie  and  been 
pot(>9ted  for  non-payment,  though  no 
r-  Mice  thereof  had  been  given  to  the  de- 
f^'adant,  he  having  no  effects  in  the 
bands  of  the  acceptor.  The  plamtiffs 
received  pATt  of  the  money  on  account 
irom  the  indorser,  and  that  to  an  appli- 
catipn  from  the  acceptor,  stating  that  it 
^ag  probable  he  should  be  able  to  pay  at 
a  future  period,  they  returned  for  an- 
^er,  that  they  would  not  press  hjm.  It 
wa«  urg«4,  that  either  of  these  facts  dis- 
charged the  drawer.  But  the  coiut,  af- 
ter argument  and  time  taken  to  consider, 
held  that  they  did  not,  and  awarded  the 
pvstea  to  the  plaintiffs.  E>fre,  C  J.  said, 
that  had  this  forbearance  to  sue  the  ac- 
ceptor taken  place  before  noting  and  pror 
testing  Ux  noorpaymept^  St^t  the  bi|i 


had  not  been  demanded  when  it  was  due, 
it  u  clear  that  the  drawer  would  have 
been  discharged ;  it  would  have  been 
giving  a  new  credit  to  the  acceptor.  But 
that  after  protest  for  non-payment,  and 
notice  to  the  drawer,  or  an  equivalent  to 
a  notice,  a  right  to  sue  the  drawer  had 
attached,  another  holder  was  not  bound 
to  sue  the  acceptor,  he  might  therefore 
forbear  to  sue  him.  See  2  Esp.  Bep.  61& 
S.  C.    Mining's  Index,  72^ 

f  Walwyn  «.  St  Quintm,  1  Bos.  &  Pul. 
6(2.  supra.    Bayl.  154. 

^  Forster  and  another  t?.  Jurdison  and 
another,  16  East,  105.  The  plaintiffs 
were  Indorsees  of  a  bill  of-  exchange 
drawn  by  the  defendants  on  J.  L.  and  ae» 
eepted  by  him.  The  bill  was  duly  pte« 
sented  for  payment  and  dishonoured,  but 
the  acceptor  requested  the  plaintiffs  to 
keep  the  bill  a  week  and  he  should  be 
able  to  pay  it  The  plaintifis  gave  the 
defendants  notice  o  the  dishonour,  and 
of  the  acceptor's  request,  and  added  ihtf 
would  keep  the  bill  till  the  end  of  the 
week,  tmlesB  they  heard  from  them  to  the 
contrary.  It  was  contended  for  the  de- 
fendants, that  the  pjalntifis  should  have 
given  them  notice  at  the  end  of  the  week 
of  the  bill  not  having  been  paid,  by 
which  laches  they  were  discharged. 
W^ood,  R  before  whom  the  cause  was 
•tried,  was  of  that  opinion,  and  i^  verdict 
was  found  for  the  defendants.  A  rule 
for  a  new  trial  was  afterwards  obtained, 
and  on  cause  shown,  the  court  were  of 
opinion,  that  the  plaintiffs  had  done  every 
thing  which  was  incumlbcnt  upon  them, 
cto  give  themselves  a  title  under  the  bill, 
and  that  by  their  letter,  they  at  most 
took  upon  tiiemselves  an  agency  on  the 
part  of  the  defendants  to  get  payment  of 
the  bill,  and  in  that  character  they  con^ 
tinued  to  hold  it  for  the  defendants,  and 
4hat  after  the  notice  received  bv  the  do- 
iendants,  the  lattej  were  bound  to  look 
after  the  aoceptor,  and  the  rale  Wfs  made 
.absoKite. 
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or  iBke  ef.flie  ofiier  pftrtSet  $•  and  it  has  been  4ecM€d,  that  where  dl  partiMbiTc 

^aS^^^  dae  notice  of  the  dishoooar  of  a  bilU  a  tobBeqveat  indorter  is  aot 

^relemi^  'litcharged  bj  a  treaty  between  the  attornej  of  the  holder  and  the  driver 

the  acceptr  and  acceptor,  that  thie  holder  flhonld  wait  a  cifen  tine  fbr  the  payment 

or»  Ac       of  the  balance  in  consideration  of  receivinig  from  the  acceptor^  or  prior 

indorMr,  by  a  certain  time,  a  stipnlated  proportion  of  the  accovnt^  • 

part  onljf  of  which  proportion  was  afterwards  paid,  aitho«|rii  the  «ttb> 

sequent  indorser  had  no  notiee  of  soch  treaty  or  tlie  reiwt,  nor  was 

infonned  of  the  payment  of  any  part  of  the  moner  due  on  the  hill,  or 

of  the  ultimate  non-payment  or  the  balance  till  some  aiotttlis  sifter 

the  original  dishonour  of  the  bill.^    And  thongh  we  hare  instseeo, 

that  taKinz  a  cognovii  payable  at  a  distant  time,  mif^t  diaciiarge  the 

drawer  and  indorsers  ;■  it  would  be  otherwise  if  a  cagnomi  or  warrant 

of  attorney  be  taken  withoat  giving  time.* 

or  receir-     It  appears  to  hsTe  been  holden,  that  if  on  presentment  for  payment, 

ing    /Mcrf-the  holaer  takt  U98  than  the  whole  sum  doe  tnereon  t»f  the  acceptor,  or 

•^^**^^^ indorser,  in  part  satisfaction,  without  the  assent  to  the  other  parties  to 

or,  itc!^^^  ^^  ^^^  ^^  thereby  dischams  them,  because,  as  it  was  said,  it  is  an 

election  to  receive  payment  from  the  acceptor."    But  it  is  now  settled, 

t)\at  the  holder  may  receive  part  payment  from  the  acceptor,  or  indorser, 

and  may  sue  the  other  parties  for  tne  residue,  providea  he  do  not  also 

five  time  to  the  acceptor  for  the  payment  of  sach  residue  ;*  and  if  tlM 
older  of  a  joint  and  several  promissory  note,  enter  up  judgment  bj 
cognovit  against  one  of  the  maimers,  and  levy  part  under  a  JL  fa,  thu 
is  no  discharge  of  the  other.' 

[  298  ]  It  is  said,  that  if  the  drawee  have  on  presentm«it  for  acceptance, 
engaged  to  pay  only  a  part,  and  the  holder  has  given  notice  of  sncb 
partial  acceptance  to  the  other  parties,  he  should,  when  the  bill 
oecomes  doe,  receive  of  the  drawee  the  sum  for  which  he  accepted, 
and  cause  a  protest  again  to  be  made  for  nou'^ymeat  of  the  remaining 
8um.9 

Effect  of     Though  the  giving  time  to  an  acceptor,  or  indwser,  will  thus  in 

M  to^^i^     '  Semble  Walwya  v,  St  QuuitiD»  1  Bot.  agreement  of  the  pIaiBtil&  to  wait  with- 

p^g^       ^  PuL  666.    Dean  e.  NewhaU,  8  T.  B.  out  convderation  did  not  dvcharge  the 

*^  Ids.    Fitch  0.  Sutton,  6  £ast,  2S0.  drawer,    becauie    the    acceptor    migkt, 

Arondle  Bank  e.  Goble,  K.  B.   1817.  notwitbstanding  anch  acreeneni,  betueJ 

Action  by  indorsee  against  drawer  of  a  at  the  next  instanl«  and  tbal  the   under* 

bill.      The  plaintiff    were    ihe    holdera  tanHing  that  bterest  should  be  paid  by 

wheii  the  bill  became  due,  and  du^  pre*  the  acceptor,  made  no  difference.    Rule 

■ented  the  same  to  the  acceptor  for  pay-  refused.    See  also  Williaon  o.  Whiuker. 

ment,  and  wrote  a  letter  to  the  defendant  2  Marsh.  883 ;  and  Bridiwood  v.  Anniss, 

in  due  time,  informing  him  of  the  dis-  6  Tavnt  614.    AnU,  292 ;  and  BajL  154. 

honour,  but  that  from  the  promise  of  the         ■>  Badnall  o.  Samuel,  S  Price,  fi21. 

acceptor  thej  expected    the  same  would         1  Ante,  293. 

be  shortly  paid.    Afterwards  the  acceptor         ■  Ajrey  v.  Dayeiqport,  2  New  VLtf- 

applied  to  them  for  indulgence  for  some  474. 

months.    They  in  reply  wrote  to  the  ac-         •  Taasel  o.  Lewis,  2  Lord  Raym.  744. 

ceptor,    that   they  would  give  him   the  Kellock  9.  Robinson,  2  Stra.  74&    SeL 

time,    but  that   they  should    expect    in-  Ca.  147.  S.  C     BuL  Ki  Pri  273.    HoJi 

terest     The  cause  was  tried  on  the  home  o.  Pitfield,  1  Wils.  48. 
circuit,  before  Burroughs,  J.  when  it  was         <^  Gould  v.  Bobeon,  8  East,  680,  uitp, 

contended  by  Nolan  and  Comyn  for  the  291.     Walwyn  o.  St   Quintin,  1  Bos  & 

defendant,    that    this  indulgence    to    the  Bal.  652,  ante,  296.     Bui.  Nt  Prl  2*1 

acceptor  discharged  the  drawer  ;  bat  the  271,  275.     Mar.  86.     Bay]  154. 
jury  found    a  verdict   for  the    plaintiffs.         P  Ayrey  9.  Davenport,  2  New  Rep  4*4. 

On  motion  to  the  court  of  K.  B.  for  a  new  supra,  note.     £x  parte  Giffbrd,  6  Ves. 

trial,  the  court  held,  that  as  no  frob  ae-  806. 
eueity  was  taken  from  the  acceptor*  the        %  Mar.  6i,  86, 86. 
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genenl  dtfcharge  M  subseqvent  indorserg,  who  would  be  entitled  to ,  ^^eet  of 
resort  to  the  |>»rtj  indul^d,  the  giving  time  to  a  subsequent  indorser  *^^S^^^ 
will  not  discharge  a  prior  indorser,"  and  therefore  the  holder  of  a  bill  ?|^^jj^"*^ 
maj  sue  a  prior  inaorser  after  bavins  let  a  subsequent  indorser  whom 
he  had  taken  in  execution,  out  of  jau,  on  a  letter  of  license,  without 
paying  the  debt*    And  it  has  been  decided,  that  the  holder  of  an 
accommodation  note,  who  has  received  a  composition  from,  and  who 
has  coveiianted  not  to  sue  the  pajee,  for  whose  accommodation  the 
note  was  made,  may  notwithstanding,  sue  the  maker,  though  on  pay- 
ment of  it  he  will  have  a  right  of  action  against  the  payee  f  and  if  the 
holder  release  to  the  payee  all  claimB  in  respect  of  the  note,   not 
knowing  that  he  is  a  surety,  this  will  not  discharge  the  maker."    And 
it  has  long  been  settled,  tnat  if  the  holder  of  an  accommodation  bill  f   299  ] 
receive  a  part  from  the  drawer,  and  takes  a  promise  from  him  upon  the 
back  of  the  bill,  for  the  payment  of  tlie  residue  at  an  enlarged  time, 
it  is  clear  that  such  act  will  not  discharge  the  acceptor.  *■    And  though 
in  one  case  it  was  held,  that  If  the  indorsee  of  a  bill  of  exchange 
having  notice  that  it  was  accepted  without  consideration,  receive  part 
payment  from  the  drawer  and  give  him  time  to  pay  the  residue,  hie 


^  Claridge  v.  Dalton,  4  M.  &  S.  232. 
Hayling  v.  Mullball,  2  BU;  Rep.  1235. 
Knglish  e.  Darler,  2  Bos.  k  Pul.  61. 
Smith  V.  Kaoz,  S  Kap.  Rep.  47.  Ntdin 
r.  Battle,  5  East,  147  ;  and  see  £z  parte 
Barclay,  7  Yes.  597.  Bay].  151.  Selw. 
4tli  ed.  848. 

Claridge  v,  Dalton,  4  M.  &  &  232,  8. 
Per  Bayfey,  J.  **  If  the  holder  gave  time 
to  the  payee  he  canjiot  caU  on  the  inr 
dorsers  ;  but  this  rule  does  not  apply  to  a 
party  lower  down  on  the  bill,  as  if  the 
lifth  indorsee  were  to  give  time  to  the  last 
indorser  for  six  montw,  proposmg  in  the 
mean  while  to  endeayour  to  get  payment 
for  the  indorsers  lower  down  on  the  bill : 
this  mig^t  well  be  done." 

Hayling  v.  Mullhall,  2  Bla.  Rep.  1235. 
A  bill  was  indorsed  by  Sheridan  to  Boon, 
and  by  him  to  the  plaintiff :  he  sued  Boon 
and    took    him    in    execution,    but   dis- 
charged   him  upon  a   letter   of  license. 
He  then  sued  Sheridan,  for  whom  the  de* 
fendant  became  bail,  and  upon  an  action 
against  the  defendant,  he  contended  that 
the  debt  was  satisfied  by  the  imprison- 
ment of  Boon,  but  die  court  was  clear  it 
•was  not,  and  Mullhall  was  obliged  to  pay 
the  money.    See  the  obserrations  on  the 
error  in  the  margin,  analysis  of  this  case, 
in  English  it.  Darley,  2  Bos.  h  Pul.  62. 
Supra. 

•  HayKng  9.  MttUhaU,  2  Bla.  Hep.  1285, 
supra. 

*  Mallet  V.  Thomspon,  5  Esp.  Bep.  178. 
■  Car^taJrs'  and  others,  assignees,  &C. 

9.  RoUeston  and  others,  5  Taunt  551.—- 
1  Marsh.  207.  To  an  action  by  the  in- 
dorsees of  a  promissory  note  against  the 
draivers,  the  defendant  pleaded,  that  he 
rfrevr  the  note  as  surety  only  for  the 
payee,  znA  that  the  pluntifF  had  released 
(he  pajee  from  al}  claims  in  respect  of 


the  said  note,  without  alleging  that  the 
plaintiff  had  notice  of  the  want  of  con« 
sideration  between  the  defendant  and 
payee :  Heldj  that  the  release  did  not 
operate  asi  an  extinguishment  of  the  con- 
sideration which  the  plaintiff  has  given 
to  the  payee  for  notice,  so  as  to  make 
it  a  note  without  consideration  between 
himself  and  the  defendant,  and  therefore 
that  the  plea  was  bad  on  general  de- 
murrer. Gibbs,  C.  J.  This  case  has 
been  argued  on  the  only  ground  on  which 
it  could  be  suppoited  for  a  moment,  and 
ingenuity  has  furnished  an  argument  which 
I  had  not  "discovered.  The  object  of  the 
defendant  was  to  accommodate  the  payee, 
and  I  admit  that  the  payee  could  not  have 
sued  the  makers  of  the  note,  nor  could  an 
indorsee  have  done  so,  unless,  he  had  given 
consideration  for  it  But  it  is  msisted,  that 
the  release  which  has  been  given  by  the 
bankrupts,  who  were  indorsees  to  the  ori- 
ginal payee,  operates  as  an  extinguiiihment 
of  the  consideration  which  they  gave  for 
It,  and  therefore  puts  them  in  the  condition 
of  indorsees  without  consideration.  I  am 
not  of  that  opmion;  the  mdorsement  was 
for  a  valuable  consideration,  and  the  in* 
doraees  had  the  security  of  the  defendants 
as  makers  of  the  note  for  their  debt,  and 
though  they  released  the  original  payee, 
diey  still  retain  their  remedy  against  the 
drawers.  Whatever  might  luive  been  the 
case,  if  the  bankrupts  had  had  notice,  that 
the  instrument  was  given  oririnally  with- 
out consideration,  as  to  which  I  give  no 
opinion,  I  am  decided,  that,  as  the  matter 
now  stands,  the  plaintiffii  right  of  action 
remains  against  the  defendants.  Ihe  rest 
of  the  court  concurred  in  the  opinion  of  the 
C.  J.    Judgment  for  the  plaintifis. 

"  Ellis  V.  Gallindo,  cited  in  Drngwall  if. 
Daneter,  Dougl.  259. 
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♦  Effect  of  thereby  discbarges  the  acce{)toi^  j' 
indaigencc  doctrine  has  been  established.* 

as  to  prior 

iMrties. 

7  Laxtdn  v.  Peat,  2  Campb.  185.    Bay]. 
19S. 

IiBXtoa  o.  Peat,  8  Cailipb.  185.  In« 
deisee  pi  a  biU  aoainst  the  acceptor*  It 
appeared  that  the  bill  had  been  accepted 
for  the  accommodatioii  of  the  drawer, 
which  circuraBtance  was  known  to  the 
plaintiff,  who  gave  raise  for  th^  MI. 
When  the  biU  becime  due  the  pUna^ 
received  part  payment  from  ^e  drawer  $ 
and  gave  him  time  to  pay  the  remainder, 
withont  the  concarrence  of  the  defendant 
liord  EUenborough.  This  being  an  ao- 
commodAtion  bill  within  the  fcaowlcdte 
of  all  Ae  parties^  the  acceptor  can  only 
be  coaaidered  a  surety  for  the  drawer,  and 
in  the  case  of  simple  contracts,  the  surety 
is  discharged  by  tkne  being  given  without 
kis  concurrence  to  the  principaL  The  de- 
fendant's remedy  over  is  materially  affect- 
ed by  the  new  agreement,  into  which  the 
plaintiff  entered  with  the  drawer  after  the 
bill  was  due.  The  case  is  exactly  tlie  same 
.as  if  the  bill  had  oeen  drawn  by  the  de- 
fendant, and  accepted  by  Hunt,  in  consi- 
deration of  a  debt  due.  According  to 
many  authorities,  the  defendant  upon  that 
supposition  would  have  been  discharged 
by  the  time  |;iven  to  Hunt;  and  the  princi" 
pie  of  these  authorities  applies  with  equal 
starength  to  the  facts  actually  given  in  evK 
deace.  Plaintiff  nonsuited.  Bat  this  doc- 
trine seeibs  to  have  been  disputed  by  Mr. 
X  Gibbe,  in  the  case  of  Kerrison  9.  Cooke, 
8  Campb.  362,  and  he  denied  the  distinc- 
tion which  has  been  made  between  an  ac* 
,  ceptor  in  the  ordinary  course  of  business, 

and  an  accommodation  acceptor.  And 
Jjotd  Eldon  (in  11  Ves.  411)  also  objected 
to  any  such  distinctioo,  and  in  tlie  case  of 
Anderson  o.  Cleveland,  13  East,  430 
(notes,)  Lord  Mansfield  seems  to  have 
been  of  opinion,  that  a  neglect  to  call  upon 
the  acceptor  affords  no  defence,  saying 
that  the  maker  of  a  note,  and  the  acceptor 
of  a  bill  remain  liable;  the  acceptance  is 
proof  of  the  acceptor's  having  effects  in 
hand,  and  he  ought  never  to  part  with  them* 
unless  he  is  sure  that  the  bUl  has  been  paid 
by  the  drawer,  l^e  same  doctrine  has 
been  maintained  in  the  case  of  Dingwall 
9.  Dunster,  Dougl.  2S5,  24t.  The  same 
doctrine  was  entertained  by  Lord  Ellen- 
borough  in  Mallet  v,  Thompson,  5  Esp. 
Rep.  178.  Where  the  holder  of  a  note, 
knowing  that  it  had  been  made  for  the 
accommodation  of  Dwigg,  signed  a  com- 
position deed  releasing  Dwigg,  without 
the  maker's  concurrence.  Also  in  the  case 
of  The  Trent  Navigation  Company  v. 
Hariey,  10.  East,  84,  the  eourt  appeared  to 
have  considered  that  the  neclect  of  the  ob- 
ligee of  a  bend  to  compel  £e  principal  to 
account,  did  not  releasa  the  aure^  f^om  Ui 
liabxli^. 


tet  In  std^aeqdent  cases  a  diffennt 
We  have  seen,   howet^,  that  the 


•Kerrisort  t.  Cooke,  S  Campb.  »5i 
Rag^t  V*  Axmore,  4  Taunt  7^.  Fen- 
tam,  9<  Rwock,  d  Taunt  192.  1  KUnk 
14.  &  C.  Carstairs  v.  RoUestm,  2  Taimt. 
551.  Marsh.  507.  S.  C  Mallet  p.  Tliccip- 
son,  5  Esp.  Rep.  17P. 

Kerrison  9.  Cooke,  8  Caiqib.  SGS.  la- 
donee  against  aeccplor*  Tht  plaiaiiff 
after  notice  that  the  bill  was  accepted  (or 
the  accommodation  of  the  drawer,  gave 
time  to  the  drawee,  without  concunencc 
of  tile  defendant,  and  yet  it  was  hefd,  the 
plaintiff  was  entitied  to  recover.  Per 
Gibbs,  J.  admiring  Laxton  9^  Peat  to  be 
law^  of  which  grave  doubts  have  been  eiv- 
tertained,  the  present  case  may  be  dUtin- 
gulshed  fbom  it  Lord  Baienborough's  d^ 
cisipn  there  proceeded  upon  the  grouiKi 
that  the  drawer,  acconling  to  the  uode;* 
standing  of  the  different  parties  to  the  bill, 
was  considered  as  primarily  liable,  and  Tm 
ih-  the  first  instance  looked  to  for  psympnt. 
But  here  payment  is  demanded  of  tiie  ac* 
.ceptor,  when  the  bill  becomes  due,  and  h 
then  promises  to  pay  it.  This  shows  ttui 
he  was  held  liable,  as  in  the  common  cz.^- 
of  the  acceptor  of  a  bill  of  exchange,  and 
I  am  of  opinion  that  he  was  not  discharged 
by  time  given,- under  these  circun»tanc(«, 
to  the  drawer.  I  am  sorry  the  term  "  ac* 
commodation  bilP'  ever  found  its  waj  into 
tile  law,  or  that  parties  were  allowed  to 
get  rid  of  the  obligations  they  profess  t) 
contract,  by  putting  their  names  to  oegot.- 
able  securities. 

Fentum  v.  Potfock  ^d  another,  5  Tacn*. 
192.  1  Marsh.  8.  C.  Indorsee  against  ac- 
ceptor. When  the  bill  became  due,  it  was 
duly  presented  for  payment  and  refused, 
and  the  plaintiff  was  then  informed  that  it 
was  an  accommodation  bill,  and  that  defen- 
dant had  no  effects  of  the  drawer.  Th: 
plaintiff  received  from  th'.  drawer  65/-,  in 
part  discharge  of  the  bill,  and  afterwards, 
without  the  concurrence  of  the  acceptor, 
took  a  cognovit  from  the  drawer,  payable 
by  instalments,  and  it  was  held  thattMs 
did  not  discharge  the  acceptor.  !l^er  Ld 
Mansfields  C  f.  No  doubt  if  the  defen- 
dant can  succeed  in  establishing  the  princi- 
ple that  we  must  so  subvert  and  pervert 
the  situation  of  the  parties,  as  to  make  thr 
acceptor  merely  a  surety,  and  the  drawer 
the  principal,  the  consequence  contended 
for  must  follow.  This  case  of  l«axton  r. 
Peat,  certainly  is  the  first  in  which  it  i^s- 
ever  supposed  that  the  acceptor  of  a  bi- 
of  exchange  was  not  the  first  perbon,  and 
the  last  person  compellable  to  pay  t>a: 
bill  to  the  holder  of  it,  and  that  any  thins 
could  discharge  the  acceptor  except  pay- 
ment or  a  release;  and  J^  never  before  Itnetv 
there  was  any  difference  between  an  aC' 
ceptanee  given  for  an  accott^modatioD  and 
aa  acceptance  for  v«Jue.    When  I  fir> 
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accepitor  of  an  acoommodatiQtt  falil  may  be  discharged  b^  the  holders*  ,  |^«pt  of 
who  ware  baakarft  of  the  drawer,  receiying  more  than  sumcieut  to  cover  J"  ^^^^* 


It 


If,  when  the  bill  becomes  dae,  the  acceptor  be  a  bankrupt j  the  holder 
imij,  withmit  the  assent  of  the  other  parties^  prove  the  bill  uoder  the 
commisrion^  and  receive  a  dividend  or  dividends,  and  such  conduct 
will  not  discharge  the  other  parties  to  the  bill  from  their  respective  lia- 
bilities to  htm,  if  be  have  given  regular  notice  of  non-payment:^  (383^  so 
the  circumstance  of  one  of  the  parties  to  a  bill  having  been  chareea  in 
execution,  and  discharged  as  an  insolvent,  does  not  preclude  the  holder 
from  procecdiDg  against  the  otlier  parties.* 

But  if  the  holder  of  a  bill  compound  with  the  acceptor  or  other 
{Hirtj,  without  the  assent  of  the  drawer,  or  other  subsequ^it  psrties, 


parties. 

Of  proving 
tinder       a 

lion,  or  a- 
gainst  an 
insolvent 
debtor,  and 
of  com" 
pounding 
with  the 
acceptor. 


B&w  tliat  ease  in  CampbelU  I  was  in  tlit 
same  state  as  Mr.  Xusttce  Gibbs,  snd  doubt- 
ed a  great  deal  whether  it  could  be  iaw. 
The  case  of  CoUet  v.  Haigh  must  be  con^ 
sidered  not  aei  a  scparaie  decision,  but  as 
resting  on  the  authority  of  the  former.  It 
U  utterly  impossible  for  any  Ju^lge,  what' 
ever  bis  learning  and  abilities  may  be,  to 
ii»-ciJc  at  once  rightly  upon  every  point 
that  comes  before  him,  at  Nisi  Prlus,  and 
whoever  looks  through  Campbells  Re- 
ports, win  be  greatly  surprised  to  see 
amottgs  such  an  immense  number  of  ques- 
tionM,  many  of  them  of  the  most  im- 
portant kkd,  wluch  came  before  that 
noble  and  learned  Judge,  not  that  there 
sre  mistakes,  but  that  he  i8»  in  by  far  die 
most  of  the  causes^  so  wonderfully  rieht, 
beyond  the  proportion  of  any  other 
Judges.  Bat  in  this  case  we  think  that 
^ne  nre  bound  to  differ  from  him,  and  to 
hold  that  it  is  impossible  for  us  to  consider 
the  acceptor  of  an  accommodation  bill  in 
tht  ligbt  of  the  surety  for  the  payment  of 
the  drawer,  and  that  we  cannot  therefore 
jay  that  he  is  discharged  by  the  indulgence 
^hown  to  the  drawer;  certainly  the  paying 
tie  respect  to  accommodation  bills  is  not 
^lut  one  would  wish  to  do,  seeing  the  mis- 
'  li^h  arising  from  them.  One  might  find 
iiar>  a  very  important  distinction  between 
'niH  case  and  the  case  decided  by  Lord  El- 
lenborough,  namely,  that  here  the  person 
taking  the  bill  did  not,  at  the  time  when  he 
took  it,  know  that  it  was  an  accommodation 
bilj,and  that  if  be  dkl  not  then  know  it» 
what  dues  it  signify  what  came  to  his 
l^nowltdge  afterwards  if  he  took  the  bill  for 
*  >  aluable  consideratkm;  but  it  is  better  not 
10  rest  this  case  upon  that  foundation;  for 
a»  it  appears  to  me ,  if  the  holder  had  known 
in  the  clearest  manner  at  the  time  of  hia 
uking  the  bUl,  that  it  was  merely  an  ac- 
commodation bin,  it  would  make  no  man- 


ner of  difference,  for  he  who  accepts  a  bill 
whether  for  value  or  to  serve  a  friend, 
tnakes  himself  in  all  events  Hablc  as  the  ac- 
ceptor, snd  nothing  can  discharge  him  but 
payment  or  a  release.  The  case  before 
Gibbs,  J.  has  shaken  this  decision  in  Lax* 
ton  V.  Peat,  and  we  think  rightly;  the  case 
citad  English  o.  Darley,  is  not  applicable, 
where  the  giving  time  to  an  acceptor  was 
held  t<tbe  a  discharge  of  an  indorser,  who 
stands  only  in  the  situtftion  of  a  surety  for 
the  first  The  rule  therefore  which  hasf  b^n 
obtained  for  setting  aside  the  verdict  and 
entering  a  nonsuit  must  be  discharged.  (1) 

•  Ante,  2S9»  note. 

^  See  observatkma  in  English  «.  Darley* 
ante,  290,  291.  Ex  parte  WUson,  11  Ves^ 
412.  Stock  9.  MawBon,  1  Bos.  h  Pul- 
2S6. 

*  Macdonald  v  Bovington,  4  T.  B.  825. 
A  bill  drawn  by  Macdonald  on  Bovington, 
was  indorsed  to  Thompson,  who  charged 
"Bovinston  in  execution  on  it.  Bovington 
was  discharged  as  an  Insolvent,  then 
Thompson  sued  Macdonald  and  recovered. 
Macdonald  paid  the  bill,  sued  Bovington, 
and  charged  him  in  execution,  and  on  a  rule 
nisi  to  discharge  him  and  cause  shown,  it 
was  urged  that  Bovington  had  aatisfied  the 
bill  by  oetng  charged  in  execution  at  the 
suit  of  Thompson.  Sed  per  Lord  Kenyon, 
nothing  can  be  clearer  than  that  he  has  not, 
it  was  a  mere  formal  satisfaction  as  to 
Thompson,  not  like  actual  payment,  and 
when  Macdonanld  was  obliged  to  pay  the 
bill,  a  new  cause  of  action  arose  against 
the  defendant  by  the  payment,  without  re- 
gard to  what  passed  in  the  former  action. 
And  per  BuUer,  J.  the  consequence  wooM 
be,  that  because  the  drawer  was  obliged  to 
pay  the  holder,  the  acceptor  would  t^  dis- 
charged without  paying  eidier.  Rule  dis- 
charged.    See  also  Bayl.  192. 


(ns.3)  So  it  has  been  beM  in  New  York,  that  the  preceediBg  uodef  a  commisBioii  of 
baoJcruptcy  in  London,  against  the  acceptor,  was  no  discharge  of  the  indorser  of  »biQ 
t^iiwn  here.    Kmwor^y  v.  Hopkmo^  1  John  Om.  197. 

(I)  S^e  on  this  subject^  Bank  tf  Muntgomery  r.  Walker,  9  Ser(^  fr  Rawle,  22ft     ^ 
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^praningke  thereby  releases  them  from  their  liaUlilieg,  if  ttiej  had  diecU  in 
cot^iU'  ^  ^^  hands  of  the  acceptor  or  prior  indorser ;  for  diere  m  a  material 
Aon»  or  a.  distinction  between  taking  a  sum  of  money  in  part  satiaiaetion  of  a 
pioBt  an  debt,  as  in  the  case  of  a  drndend,  and  taking  a  sum  in  satisfaction  of 
loMiveiit,  such  debt,  where  the  party  has  an  option  to  refuse  less  than  the  whole, 
~^^?*' as  where  he  compounds  with  the  acceptor,  and  thereby  deprives  all 
with  ^e^^^  parties  to  the  bill  of  the  rijjht  of  reserting  to  him.^  And 
•eceptor,  though  the  agent  of  the  holder  by  mistake  signed  a  eompositiott  deed 
Itc  in  favour  of  the  acceptor,  thinkiiq;  that  the  proceedings  were  a  bank- 

ruptcy, yet  it  was  decided  that  the  drawer  was  discharged**    And 


^  Ex  parte  WUbob.  11  Yes.  410.  infra, 
note.  Cooke*0  Bank.  Law,  168.  CuUen, 
](5S,  9.  and  cases  there  cited.  £x  parte 
Smith,  3  Bro.  C  C.  1 ;  see  observations  on 
Koqiflitli  V.  Darle^,  ante,  2S0,  and  pott. 
Chapter  on  Bankruptcy.    1  Mont.  646. 

Ex  parte  f3mith,  3  Bro.  C.  C.  1.  Lewis 
and  Potter  indorsed  certain  bills  and  notes 
to  Efldaile,  and  became  bankrupt  Esdaile 
proved  the  amount  of  the  bills  and  notes 
under  their  commission,  and  afterwarda  re- 
ceived a  composition  from  the  acceptors 
of  the  bills,  and  the  makers  of  the  notes, 
and  gave  them  a  full  discharge  without  the 
knowledge  of  the  assignees  of  Lewis  and 
Potter.  On  petition  bj  the  assignees  to 
have  the  debt  in  req»ect  of  the  bills  and 
notes  expunged,  the  Chancellor  held,  that 
by  discharging  the  acceptors  and  makers 
without  the  consent  of  the  indorser,  the 
latter  was  discharged  also.  To  the  same 
effect  is  the  case  of  Ex  parte  Wilson,  11 
Ves.  410.  See  also  Smith  «.  Knox,  3  lEgp. 
Bep.  46. 

In  a  case  where  an  action  was  brought 
by  several  partners,  as  indorsees  of  a  pro- 
nissoiy  note  against  the  defendant  as  in- 
dorser, and  it  i^peared  in  evidence  that  one 
of  the  partners  had  discharged  a  prior  in- 
dorser by  a  deed  of  composition,  it  was 
holden,  tiiat  such  deed  operated  as  a  release 
to  the  defendant  Ellison  and  others  o. 
DezeU,  Bristol  Summer  Assizes,  1811, 
Selw.  N.  P.  4th  ed.  S48. 

•  Ex  parte  Wilson,  11  Ves.  410.  In 
July,  1799,  Andrew  Paul  Pourtalee  and 
Andrew  Greorge  Pourtales,  drew  two  bills 
of  exchange  upon  Glaessen,  Kieckhoefer, 
and  Co.  of  Hamburgh,  at  three  months  af- 
ter date,  for  350/.  and  250/.,  payable  to 
the  order  of  the  petitioner,  for  a  valuable 
consideration.  The  bills  were  accepted  : 
but  before  they  were  due,  the  acceptors 
stopped  payment;  and  the  bills  were  re- 
turned protested.  Tlie  drawers  afterwards 
became  bankrupt  The  petitioner's  proof 
in  respect  of  the  bills  was  objected  to,  un- 
til he  should  have  had  recourse  to  the  es- 
tate of  the  acceptors,  and  have  received 
such  dividend  as  should  be  payable  from 
their  estate.  The  petitioner  sent  the  bills 
to  Us  agent  at  Hambursh  for  that  purpose; 
who  received  a  dividend  from  the  estate  of 
the  acceptors;  and  was  afterwards  admit* 
ted  to  prove  the  residue  <tf  bis  debt  under 
the  commission  against  the  drawens:  bat  be* 


Care  any  dividend  was  leoeived  under 
that  proof,  it  appeared  that  no  proceeding 
hi  nature  of  a  commissicm  of  bankruptcy 
had  issued  against  the  acceptors,  but  their 
affrirs  were  settled  by  a  deed  of  cempoei- 
tion,  which  the  petitioner's  agent  had  snt- 
ed  upon  receiving  the  dividend  in  full  ous- 
charge  of  the  estate  of  the  acceptors.  Tht 
petition  prayed,  that  the  dividends  under 
the  commission  should  be  paid  to  the  peti- 
tk)ner.  It  was  admitled  there  was  no  £nittd; 
but  the  deed  of  composition  was  signed, 
aiid  the  dividend  received  by  his  a^nt 
without  inquiry.  The  petition  stated,  that 
the  assignees  and  the  solicitor  under  the 
commisian  piessad  the  p«istumer  to  a)q)]y 
and  receive  what  might  be  obtained  bm 
the  estate  of  the  acceptors^  representing, 
that  he  should  prove  for  ihe  residue  ;  but 
upon  the  affidavits  there  was  no  special  on- 
dertaking;  and  the  transaction  appeared  K) 
originate  in  a  mistake  of  all  parties;  suppo* 
sing  the  proceeding  at  Hamburgh  was  in 
the  nature  of  bankruptcy.  The  Lord  Chan- 
cellor. The  law  is  not  disputed:  it  wi» 
very  well  settled  by  Lord  Thurlow  upoa 

Steat  deliberation,  that,  if  a  person,  hsTipg 
le  security  of  drawer  and  acceptor,  viith 
effects,  (a  distinction  much  to  be  regretted, 
having  given  very  mischievoun  authenticity 
to  accommodation  paper)  nves  Uie  accept- 
or time,  and  much  more  if  the  holder  fully 
discharges  the  acceptor  by  compontion, 
the  holaer  can  no  longer  make  a  demand 
upon  the  drawer,  whether  solvent  or  not,* 
for  this  reason,  that  if  the  drawer  could 
come  upon  the  acceptor  afterwards,  tbe 
acceptor  does  not  receive  ax^'  benefit  hf 
the  composition.  The  nature  of  the  con- 
tract must  therefore  be,  that  the  holder 
shall  so  deal  with  the  bill  that  no  thiid 
person  shall  come  upon  the  acceptor  in 
consequence  of  his  act  I  remember  Locd 
Thurlow  said,  he  had  consulted  the  Judges 
upon  that  case.  The  decision  is  therefoit 
of  very  hirii  authority.  Lord  Roaslyn  was 
struck  witn  this  consideration,  that  if  the 
holder  did  all  he  could  snbstantially  do  tor 
the  benefit  of  the  peisons  whose  name* 
were  upon  the  bill,  uat  was  all  that  could 
be  expected,  and  held  that  he  should  if  be 
really  acted  for  the  benefit  of  the  other 
parties  by  taking  a  composition  from  tbe 
acceptor,  go  on  against  the  drawer.  But 
the  misfortune  of  that  n,  that  the  other 
parties  have  a  right  by  law  to  consdcr 
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where  the  indoraer  oF  a  Mil  of  exdmgt  beeemes  bankniptt  and  flie Oiprmns 
holder  proves  the  ameti&t  of  the  bill  under  his  commission,  and  ^^^^L,^^ 
wards  compounds  with  and  discharges  the  accentor  without  the  consent  •^JT'i^^ 
of  the  assignees  of  the  mdorser^  he  thereby  also  discharges  the  indorser's 
estate,  and  the  proof  of  his  deirt  muM  be  expunged* ' 

On  payment  of  the  annottBt  of  a  bili  or  note,  it  has  been  eonndered    4tMj,  Of 
doubtful  whether  a  person  paying  can  insist  on  a  r^^^to^  being  given ;« the  rec«pi 
bat  now  the  party  it  riiottid  seem  is  entitled  to  demand  a  receipt,^    It  ^^      P^' 
i8  uBual  to  give«  receipt  on  the  back  of  the  bill,  and  it  has  been  ^d,?^^  ^ 
that  it  is  the  duty  of  bankers  to  make  some  memorandum  on  bills  and  L     ^^   J 
notes  paid  by  tliem>    Such  receipt  need  not,  like  other  receipts,  be 
stamped. k    Where  a  part  is  paid,  the  person  paying  should  take  care 
to  have  the  partial  receipt  marked  ^n  tae  bill,  or  he  may,  as  it  is  said, 
be  liable  to  pay  the  amount  again  to  a  bona  fide  indorsee^i    Where  an 
action  was  brought  by  the  indorser  of  a  bill  (who  had  paid  it  to  an 
indorsee)  against  the  acceptor,  he  was  nonsuited,  although  he  produced 
the  bill  and  protest,  because  he  could  not  produce  a  receipt  for  the 
money  paid  by  him  to  the  indorsee  upon  the  protest,  accordiiDg  to  the 
custom  of  merchants  $  though  Holt,  C.  J.  seemed  to  be  of  opinion, 
that  if  the  plaintiff  could  have  proved  payment  by  any  evidence,  it 
would  have  been  sufficient"    As  it  has  been  held,  that  a  general  re- 
ceipt on  the  back  of  a  bill  of  exchan^  is  frima  facie  evidence  of  its 
having  been  paid  by  the  acceptor,*  it  would  perhaps  be  advisable,  in 


what  U  for  their  benefit,  and  tre  the 
judges  of  tbat ;  and  that  has  been  carried 
90  xar,  that  the  actual  bankruptcy  of  the 
acceptor  does  not  dispense  with  the  neces- 
Bty  of  notice  to  the  drawer.  Iliat  being 
the  law,  I  felt  a  wish  to  find  that  part  of 
the  petition  sustained,  which  represents, 
that  the  assignees  and  the  solicitor  pressed 
the  petitioner  to  get  what  benefit  he  could 
in  the  affairs  at  Hamburgh,  intimating  that 
be  ehoold  afterwards  prove  under  the  com- 
But  the  affidavits  amount  only  to 


demand,  is  unfortunately,  but  effectually, ' 
imder  circumstances,  that  exclude  any  de* 
mand  by  him  against  the  drawer's  estate. 

*  Ex  parte  Smith,  3  Bro.  C.  0.  1.  ante, 
802,  note.  Cooke's  Bank.  Law,  1S8,  9: 
Cullen,  158,  9.  1  Montague,  646. ;  and 
Ex  parte  Wilson,  11  Ves.  410.  ante,  302, 
note. 

K  Cole  V.  Blake,  Peake  Ni.  PrL  179^ 
180.  8ee  Green  v.  Croft,  2  Hen.  Bla.  80, 
31,82. 

^  43  Geo.  8.  c  120.  s.  5. 


J 


nufision. 

thifl,  that  the  assignees  and  the  solicitor,  ^^    *  Burbridge  v.  Mamiers,  3  Campb.  193. 

being  persuaded  that  thete  was  a  bank-     ante,  286. 


^tcy  at  Hambui^h,  and  a  dhridend  acto- 
tliy  set  apart,  so  mat  in  bankruptcy  it  was 
to  be  considered  as  received  in  diminution 
of  the  proof,  do  make  that  representation; 
and  that  the  petitioner  shall  receive  divi- 
dends under  that  bankruptcy,  before  he 
comes  to  prove  under  the  commission  in 
this  country,  and  the  future  dividends  after 
proof.  The  petitioner  accordingly  sent  to 
his  agent  at  Hamburgh,  not  inquiring  whe- 
ther the  proceedings  there  was  a  bankrupt- 
cy or  a  composition,  and  the  agent  signed 
the  deed  of  composition,  which,  in  respect 
of  payments  under  it,  actually  discharges 
the  acceptor.  The  question  whether  the 
petitioner  was  by  fraud  drawn  in,  or  re- 
quired to  sign  the  deed  of  composition,  is 
a  mere  question  of  fact  lie  whole  was  a 
common  mistake,  under  the  apprehcDBion 
of  all,  that  it  was  a  bankruptcy;  but,  that 
being  misapprehension,  the  consequence 
from  not  knowing  what  the  act  was,  must 
fall  upon  the  person  who  did  the  act,  who 
therefore  having,  by  himself  or  lus  agent, 
accepted  a  composition  in  Ail)  of  the  whole 


k  44  G.  3.  c.  98.  Schedule  A.  23  G.  3.  c. 
49.  a.  4  and  7.  In  65  G.  3.  c.  184,  Schedule, 
part  1,  tit  HeeeiptSf  the  exemptions  are  as 
follows: 

**  Receipts  or  dbcharges  given  for  any 
principal  money  due  on  exchequer  bills. 

<<  Receipts  or  discharges  written  upon 
promissoiy  notes,  bills  of  exchange,  or 
drafts  or  orders  for  payment  of  money* 
duly  stamped  according  to  the  laws  in 
force  at  the  date  thereof7  or  upon  bills  of 
exchange  drawn  out  of,  but  payable  in. 
Great  Britain. 

**  Receipts  or  discharges  given  upon  bills 
or  notes  of  the  (rovernor  and  Company  of 
the  Bank  of  England. 

"  Letters  by  Sie  General  Post,  acknow- 
ledging the  safe  arrival  of  any  bills  of 
exchange,  promissory  notes,  or  any  other 
securities  for  money." 

'  Cooper  V,  Davies,  I  Esp.  463. 

"  Mendez  v,  Carreroon,  Ld.  Raym.  742. 

•  Scholey  v.  Walsby,  Peake  Rep.  25.; 
but  see  Pfiel  v.  Van  Battenberg,  2  Campb. 
439. 


906 


OF  PATMEKT 


6tUy.  Of  And  it  appears  io  have  be«a  ctfuidtiedt  that  if  ^  haUnr  oC  a  dMck, 
the  effect  uamediately  after  the  death  of  the  drawer,  and  before  the  banker  is  ap- 
uid*of^.  prized  of  it,  receive  the  amount,  he  will  not  be  liable  to  refoBd,  tfaoach 
BMsnt  by  ui  ^neral  the  death  of  the  drawer  of  the  check  is  a  conntenuuMl  of  the 
miBtakc  banker's  anthority  to  paj.'(S91) 
[  307  ] 

If  bankers  pay  a  cancelled  check,  drawn  by  a  cnstomer,  nnder  cir- 
cuBkstaBcea  which  ooght  to  have  excited  their  aofpicion,  and  indnced 
tfaem  to  make  in^airiea  before  paying  it, '  or  if  they  pay  a  check  alter 
notice  from  their  customer  not  to  do  so,*  they  cannot  take  credit  for 
the  amount  in  their  acoonntk 

• 

Where  an  action  havina  been  brought  against  the  acceptor  of  a  bill 
of  exchange,  it  was  sgreed  between  the  parties  that  the  defendant  shonld 
pay  the  costs,  renew  the  bill,  and  give  a  warrant  of  attorney  to  secure 
the  debt,  and  the  defendant  gave  die  warrant  of  attorney  and  renewed 
the  bill,  but  did  not  pay  the  oosts,  it  was  held  that  the  plaintiff'  might 
brinr  a  fresh  action  on  the  first  bUl  while  the  aeeond  was  outstanding  in 
the  unds  of  an  indorsee*^ 

Though  a  bequest  by  a  debtor  to  his  creditor  of  a  legacjr  mater 
than  the  amount  of  the  debt,  will  in  general  be  deemed  a  satinaction 
for  such  debt,  it  has  been  held,  that  a  negotiable  bill  of  exchange  or 
note  is  not  satisfied  by  a  le^^acv  ;*  (S92)4mt  in  another  case  it  was  neid^ 
that  a  debt  on  a  note  was  discnai|;ed  by  an  entry  in  the  testator's  hand, 
that  the  debtor  should  pay  no  interest^  nor  should  he,  the  testator^ 
take  the  principal,  unless  greatly  distressed,  it  being  proved  that  the 
testator  died  in  affluent  circumstances.^     It  has  been  recently  de- 

*  Tate  9.  Hilbert,  2  Yes.  Jon.  lia 

'  Scholey  v.  Ruosbottom,  2  Campb.  486. 
£t  Pothier  Tniit  du  Contrat  de  Change, 
part  1.  e.  4.  a.  09.  et  geq. 

Scholey  o.  Ramabocton  anil  oUiefa, 
2  Campb.  485.  The  defendanta  were 
bankers,  with  whom  the  plaintiff  kept 
caah.  Tliia  waa  an  action  to  recover  the 
balance  of  hia  account,  and  the  only  que^ 
tioo  waa,  whether  thej  were  entitled  to 
take  credit  for  a  sum  of  36«iL  On  Wed. 
neaday,  the  20th  September,  1809,  the 
plaintiff  being  indebted  to  Meaar^.  MUJur 
and  Co.  drew  a  check  in  their  faTOur,  in 
the  following  form : 

'<  London,  Sept  20, 1809. 

"  Mesara.  Ramabottom,  Newman,  Rama- 
bottom,  and  Co.  pay  Meaara.  Miller  and 
Co.  or  bearer,  three  hundred  and  alxty-«ix 
pounda. 

seeL        "  ROBERT  SCHOLET." 

But  finding  that  the  aum  waa  incorrect, 
he  tore  the  check  into  four  piecea,  which 
he  threw  from  him,  and  drew  anotlier  in 
the  aame  form  for  860/.    The  latter  waa 


preaeatad  for  pajrmeiit,  aad  paid  by  the 
defendanta  the  aame  day.  On  Mcnday, 
the  25th  of  September,  the  firat  check 
waa  likewiae  preaented  for  payment  by  n 
peraoB  unknoWD.  The  lonr  ineecs  into 
which  it  had  been  torn,  were  thao  aealiy 
pasted  together  upon  another  a^p  df 
paper,  but  the  rente  were  quite  visible, 
and  the  face  of  the  check  was  aoiled  and 
dirty.  The  defendanta'  xierk  paid  H 
however  withovt  nakhig  any  ttqoarics. 
Lord  Ellenborough  waa  of  opinioii,  that, 
under  theae  circumstancea,  banketa  ^rere 
not  juatified  in  paying  a  check,  and  the 
jury  found  a  verdict  for  the  plainiiff  for 
866/. 
C  Ante,  148, 9,  281. 

^  Norria  e.  AyleU,  2  Campb.  829. 

*  Carr  v.  Eaatabrook,  S  Yea.  561. 

^  Aaton  and  othera,  executora,  v.  Pye> 

Common  Pleas,  Eaater  Term,  28  Gea  S. 
cited  in  £ldon  e.  Smyth,  5  Vea.  850. 
Judgment  for  defendant,  action  for 
SOOl,  upon  a  note  of  hand  given 
by  defendant  to  hia  uncle,  payable 
twelve  months   after  date.     Hie 


(391)  See  as  to  this  point,  Ctetts  v.  Perkms,  12  Maaa.  Rep.  206. 

(392)  See  on  this  point  Strong  v.  JVUHamSt  12  Maaa.  Rep.  391,  where  it  waa  held, 
that  prima  fade  as  a  legacy  ia  to  be  deemed  a  bounty,  and  not  a  pa3rnient  of  a  debt 
due ;  thoo^  this  premimption  might  be  rebutted  by  cireimtstanres. 
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The  effbct  of  jwrm^Bt  mty  in  a  great  measure  be  corllected  from'the    Bthly.  Of 
immedmtely  preeeding  paragraphs,  and  from  what  has  been  said  with  ^^    ^^^ 
respect  to  a  traasfer  of  a  bill  ot  exchange  after  it  has  been  paid.'    ^^l^Ii^^ 
a  peraoB,  wider  a  misapprehension  of  tacts,  pay  a  bill  whicn  he  was  ment     by 
under  no  legal  obligation  to  discharge,  as  where  the  person  whom  he  mistake, 
paid  bad  been  gniltj  of  laches,  which,  had  the  bill  not  been  paid,  might, 
in  an  actidn  bnwffht  upon  it,  have  been  a  suAcient  ground  of  defence, 
he  may,  if  prc^ootced,  perlvaps,  recover  back  the  money,  as  had  and 
received  to  his  aae  ;*(990)  and  a  party  knowing  a  check  to  be  post 
dated,  uid  that  the  drawers  were  insolvent,  presented  it  for  payment  to 
the  plainttfTs  who  wore  bankers,  and  who,  without  knowledge  of  these  [[   S06  3 
facts,  paid  its  amount,  although  they  had  no  funds  of  the  drawers  in 
their  hands  at  the  time,  but  expected  some  in  the  course  of  the  day,  it 
was  held,  that  the  plaintiffs  were  entitled  to  recover  it  back  in  an  ac- 
tion for  money  had  and  received  ;»  but  a  bona  fide  holder,  not  guilty  of 
laches,  cannot  in  eenoral  be  eompelled  to  refund  ;  and  where  the  drawee 
of  two  forged  bilto  accepted  one  and  paid  the  other,  it  was  decided, 
that  be  could  not  recover  back  the  amount  from  the  bona  fide  holder.** 
But  where  the  Victualling-Office  paid  a  forged  victnallinf  bill,  and  on 
discovery  of  the  fraud  called  on  the  Bank  of  England,  whom  they  had 
paid,  and  they  called  on^  the  plaintifT,  and  he  on  the  defendant,  through 
whose  hands  it  had  passed,  it  was  held,  that  the  plaintiff  was  entitled 
to  recover  from  him. » 

Where  A.  paid  a  sum  of  money  into  his  bankers  for  a  specific  pur- 
psse,  and  the  bankers  clerk,  by  mistake,  paid  this  money  to  B.  who  had 
Ao  right  to  it,  it  was  held,  that  A.  could  not  maintain  an  action  against 
fi*  to  recover  k  back,  but  must  sue  the  bankers,  and  they  sue  B.  "(391) 


'See abo Roll  «.  PItield,  1  Wlkt  46. 
Bieoii0.8carles,l  HeB.Bla.88.  Seethe 
befpnaing  of  chap.  6,  of  the  2d  part,  poet* 

*  Aate,  2S8. 

*  Martin  v.  Morgan,  8  Moore,  686.-^1 

Gow.  i».  a  a 

0  Ante,  288.  Priea  0.  N^,  1  Bla.  Rep. 
^-  S  Burr.  1854,  observad  on  in  Jonee 
P  Ryde,  1  Marsh.  160. 

Price  0.  Naalc,  8  Bnrr.  1845.  1  Bla. 
Rep.  898.  &  C.  Two  forged  bills  were 
drawn  upon  the  plaintiff,  wluch  he  acts^t^ 
ed  and  paid.  On  diacovering  the  forgery, 
h«  broueht  this  action  for  money  had  and 
received,  to  recover  back  the  money;  but 
on  a  caiM^  reaerret),  tlie  court  held,  tliat  it 
voaid  not  ha;  and  Lord  MaMifield  said,  it 
^u  incumbent  on  him  to  have  been  satia- 
tied,  before  he  accepted  or  paid  them,  that 
t&t  biJls  were  the  drawer's  hand.  And  in 
^miih  V.  Chester,  1  T.  R.  656,  Buller,  J. 
"J*,  when  a  bill  is  preaented  for  accept- 
ance, the  acceptor  looks  to  the  hand-wri- 
^  of  the  drawer,  which  he  is  afterwards 
precluded  from  dwpatmg,  and  it  is  on  that 


account  that  he  is  liable  even  though  the 
bUI  is  forged. 

SmiUi  and  others  v.  Menccr,  6  Taunt. 
76.  1  MarsL  453.  S.  C.  A  bill  of  ex- 
change, with  a  forced  acceptance,  pur- 
porting  to  be  payable  at  the  house  of  A 
and  Co.  bankers,  in  London,  with  whom 
the  supposed  acceptor  keeps  cash,  is  in- 
dorsed to  B.  for  a  valuable  consideration; 
B.  indorses  it  to  his  agent  in  London,  who 
presents  it  on  the  23d  of  April,  at  the 
liOQse  of  A.  and  Co.  for  payment;  A.  and 
Co.  pay  it,  and  send  it  on  the  80th  of  April 
to  the  supposed  acceptor,  who  disavow* 
it;  A.  and  Co.  immediately  give  notice  of 
the  forgery  to  B.,  and  demand  re-payinent, 
which,  B.  refuses;  all  parties  are  i;rnorant 
of  the  fraud  :  Held,  that  A.  and  Co  by 
paying  the  bill,  without  ascertaining  that 
the  acceptance  was  genuine,  were  pre- 
cluded from  recovering  the  amount  from 
B.     Chambre,  J.  disseiUiente. 

'  Bruce  «.  Bnice,  1  Marsh.  165.  5  Taunt. 
485,  in  notis. 

*  Bogerse.  Kelly,  2  Canipb.  123. 


(890)  See  OarUmd  v.  Salem  Bank.  9  Mass.  Rep.  40a  S.  P. 

(381)  80  where  money  remitted  to  pay  one  bill  was  applied  to  the  payment  of  ano- 
ther bill,  it  was  held  that  no  action  lay  against  the  holder  of  the  latter  in  favour  of  the 
pmy  remitting  the  money,  but  he  mu»t  look  to  the  other  parties  to  rectify  the  mistaki*, 
«  wy  was  made,    Hey  v.  Murray ^  9  John.  Rep.  in. 
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Sect  3.  Of     Ihurtly^  By  whom  notice  should  be  given.    Ante,  2S6  to  «8. 

ttlct  whkh     ^fi^^y^  '^^  ^**^^  ^  ^^^^^  should  be  given.     Ante,  238  to  23a 
the  'holder     ^ixtMy^  Of  the  liability  of  the  parties  to  tiie  bill  on  receiving notke. 
should  pur-  Ante,  SSO  to  23S. 

8ue  oil  non-     Sevenihh/^  How  the  conseqtienees  c^  a  neglect  to  give  notice  may  be 
payment    waived.    Ante,  233  to  240. 

We  will  concisely  consider  in  the  same  order  the  opplieabiKly  of  the 
rules  uiready  mentioned  to  the  case  of  nan-payment. 

l«t  When  The  necessity  of  giving  notice  of  non-payment  is  governed  by  nearly 
notice  of  the  same  rules  as  prevail  in  the  case  of  non-acceptance.'  Notice,  we 
non-pay-  jja^e  seen,  ought  in  general  to  be  given  |  or  the  drawer  and  tndorsers 
7^1^.^  will  be  discharged  from  all  liabilitv.*  The  waidt  of  effects  of  the  draw- 
^^'  er  in  the  hands  of  the  drawee,  will,  we  have  seen,  in  general  excuse 
the  neglect  to  give  due  notice  to  him  ;*  but  few  other  circumstances  will 
have  that  effect."^  When  the  bill  has  been  already  protested  for  non* 
acceptance,  and  due  notice  thereof  has  been  given,  though  usual  it  '\s 
not  necessary  to  protest  for  non-payment,  or  to  give  notice  thereof;* 
and  after  a  regular  notice  of  non-payment  to  the  drawer,  the  enga^- 
ment  of  the  holder  to  present  the  bill  again,  and  his  doing  so,  but  omit* 
ting  to  ffive  notice  of  the  second  dishonour,  will  not  prejudice  his  rem- 
edy against  the  drawer  on  the  bill.y  And  persons  who  are  bankers, 
both  ror  the  drawer  and  acceptor  of  a  bill,  ana  have  received  it  from  the 
drawer  and  given  credit  for  it  in  an  account  between  Diem,  if,  before  it 
becomes  due,  they  receive  directions  from  the  acceptor  to  stop  Ae  pay- 
ment of  it  at  the  place  of  payment,  and  do  so  accordingly,  are  not  bound 
to  give  notice  of  this  circumstance  to  the  drawer,  the  commnnication 
of  the  acceptor  being  confidential,  and  it  sufficing  to  give  a  general  no* 
tice  of  non-payment  to  the  drawer.*  We  have  seen,  that  if  a  note  be 
made  payable  at  a  bankers,  it  Is  not  necessary  to  give  the  maker  notice 
of  non-payment;^  and  it  has  been  decided,  that  in  an  action  against  tiie 
[  310  ]  acceptor  of  a  bill  payable  at  a  bankers,  it  is  not  necessary  to  proi^e  that 
notice  of 'the  non-payment  was  given  to  the  acceptor.*  But  an  agree- 
ment between  all  the  parties  to  a  bill  or  note,  that  H  should  not  be  put 
in  suit  till  certain  estates  were  sold,  will  constitute  no  excuse  for  the 
want  of  notice  of  non-payment,  for  as  such  an  understanding  could  not 
have  been  given  in  evidence  to  prevent  the  holder  from  suing  on  the 
note,  so  it  ought  not  to  be  received  to  excuse  the  want  of  due  notice. « 
The  other  points  respecting  the  necessity  for  notice  of  non-payment^  cmd 
the  excuses  for  the  omission  tvill  be  found,  mitCy  196  to  £15,  and  2SS  to 
240. 

2diy.  Fcrm  With  respect  to  the  form  of  the  notice  of  non-pamnent^  and  the  mode 
and  mode  of  giving  it,  the  rules  relating  to  non-acceptance  nere  also  in  general 
of  protest-  prevail.  *    In  the  case  of  a  foreign  bill,  a  protest  for  non-paymmt  is  as 

ingandg;iv- 

uur  notice. 

^^  '  Ante,  196  to  215,  and  238-to  240.  «  Croase  o.  Smith,  1  M.  &  S.  454. 

•  Ante,  1S6.  •  Peane  o.  Pembertlr  and   otheis,  3 

•  Ante,  198  to  209.  Campb.  261.    Ante,  296. 
»  Ante,  210  to  215.  *^ 

«  Price  V,  Dardel,  coram  Lord  Kenyon.  .  '  '^^^^f'  •'  i?",T'  ^  ^^^  ^^A 

SitUnga  at  GuildhaU,  London,  llth  De-  ^^^^^^^^^  J'-./S*^*^*''    '^  ^     ^' 

cember,  1794.    De  La  Toore  v,  Barclay,  ^^*  *•  ^<^^'  ^'  2«- 

1  Stark.  7  and  8.    Ante,  282,  note.  *  Free  ».  Hawkins,  Holt  C.  W.  P.  550. 

y  Forstcr  ».  Jiurdiaon,   16  East,  105.     Ante,  47. 
Ante,  296^  <  Ante,  215  to  222. 

t 
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essential  as  a  _protest  for  non-acceptance, ">  and  can,  in  general,  only  be  2<ilj.  i^Vww 
dispensed  with  by  the  want  of  cflects  of  the  drawer,  in  the  ^nas  «>f  *^**    "J^^f 
the  drawee.'    And  on  non-payment,  as  well  of  a  foreign  as  an  inland  {Qgandgiv- 
bill,  notice  of  non-payment  must  be  given.  *  (395)    In  case  of  an  inland  ing  notice, 
bill,  the  sending  a  verbal  notice  to  a  merchant's  counting-house  is  suf- 
ficient, and  if  no  person  be  there  in  the  ordinary  hours  of  business,  it 
is  not  necessary  to  leave  or  send  a  written  notice.^ 

The  protest  for  non-payment  of  zl  foreign  bill;  which  is  made  by  a  no- 
tary public,  varies  in  point  of  form,  according  to  the  country  in  which 
it  is  made:  in  Englana  the  form  of  it  is  as  follows ; 

ON  THIS  DAY,  the  first  of  November,  in  the  year  of  our  Lord  one 
thousand  ei^ht  hundred  and  six,  at  the  request  of  A.  B.  bearer  of  the 
original  bill  of  exchange,  whereof  a  true  copy  is  on  the  other  side  writ- 
ten, I,  Y.  Z.,  of  London,  notary  public,  by  royal  authority  duly  admit- 
ted and  sworn,  did  exhibit  the  said  bill. 

[Here  the  presentment  is  stated^  and  to  whom  made^  and  the  reason^ 
if  assigned^  for  non-payment.']  , 

« 

Wherefore  I,  the  said  notary,  at  the  request  aforesaid,  have  protested, 
and  by  the^  presents  do  solemnly  protest  as  well  against  the  drawer,  ac- 
ceptor, and  indorsers  of  the  said  bill  of  exchange,  as  against  all  others 
whom  it  may  concern,  for  exchange,  re-exchange,  and  all  costs,  charges, 
damages,  and  interest  suffered,  and  to  be  suffered,  for  want  of  payment 
of  the  said  original  bill.  Thus  done  and  protested  in  London  aforesaid, 
in  the  presence  of  £.  F. 

[77ie  expenses  of  noting  and  protest  are  then  subscribed,  for  the 
amount  of  wMch^  see  the  Appendix.] 

By  tlie  former  regulation  of  the  44  Geo.  S.  c.  98.  Schedule  A.  a[   311    ] 
stamp  duty  of  five  shillings  was  imposed  on  the  protest  without  refer- 
ence to  the  amount  of  the  bill,  but  oy  the  subsequent  acts  48  Geo.  3, 
^'  149,  and  55  Geo.  3.  c.  184.  Schedule  A.  part  1,  title  Protest^  the 
duties  are  as  follows  : 

Protest  of  any  bill  of  exchange  or  promissory  note  for  any  sum  of 

money 

s.    d. 

Not  amounting  to  £90 20 

Amounting  to  J^O,  and  not  amounting  to  iSlOO.  -  3  0 
Amounting  to  dSlOO,  and  not  amounting  to  £500.  -  5  0 
Amounting  to  JBoOO,  or  upwards      •        -        «        «      10    0 

'  Ajite,  315.     fifelw.  Ni.  Pri.  4th  ecfit.     v.  BeH,  4  Esp.  Rep.  4a    Ante,  108»  a 
345.  K  Ante,  219.  S20. 

'  Gale  p.  Walsh,  5  T.  B.  239.    Cbaters         b  Ante,  220,  221.  BayL  127. 


(395)  inoB  iB  tree  oiUy  where  there  has  been  a  pfeTioxu  acceptance  of  the  biU  :  for  if 
the  bill  has  been*diflhonoured  on  presentment  for  acceptance,  and  due  notice  thereof  gjivea 
to  tbe  other  parties,  no  presentment  forpajrmeat,  or  notiee  and  protest  for  non-payment, 
» in  general  necessary. 

Chttty  on  bills.  O  o  ^ 
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^^d^'"^^     The  protest  should  not  bear  date  before  the  bUI  is  due,*  but  as  it 
df  protei^P^^^  ^^  ^^^  ^^^  ^^^  foreign  bill,  be  made  on  die  last  day  of  grace,^ 
log  and  giv-^^  must  bear  date  generally  on  that  day  $  but  an  inland  bill  is  not  to  be 
ing  notice,  protested  till  the  day  after  the  third  day  of  grace. '     When  an  accepted 
Dill  is  protested  for  non-payment,  Marius  recommends  the  protest  to 
be  sent  to  the  drawer  or  indorser,  and  the  accepted  bill  to  be  kept, 
unless  express  orders  be  given  by  those  parties  to  tne  contrarjr,  because 
the  protest  for  non-payment,  witn  the  second  accepted  bill,  will  be  suf- 
ficient proof  against  the  drawer,  though  not  against  the  acceptor."'(S97) 
But  according  to  another  writer,"  the  drawer  or  indorser  would  not  be 
obliged  to  pay  without  having  the  accepted  bill  delivered  up  to  him, 
as  he  would  otherwise  perhaps  have  no  evidence  of  the  acceptance 
against  the  acceptor.     Where  payment  of  a  non-accepted  bill  is  refused, 
it  is  agreed  on  all  hands  that  there  is  no  risk  in  sending  back  the  bill 
with  the  protest.*     Where  only  part  of  the  money  for  which  the  bill 
is  payable  is  tendered,  ^at  part  may  be  taken,  and  the  bill  must  be 
protested  for  non-payment  of  tne  residue.^ 

Previouslv  to  the  statute  9  &  10  Will.  3.  c.  ir.  no  inland  biU  could 
be  proteatea  for  non-payment;  but  by  this  statute  it  is  enacted,  that 
all  bills  of  exchange  drawA  in,  or  dated  at  any  place  in  England,  for 
the  sum  of  five  pounds  or  upwards,  upon  any  person  in  London,  or 
elsewhere  in  England,  in  which  bills  of  exchange  shall  be  expressed 
value  receivedy  and  payable  at  a  certain  number  of  days^  weeksj  or 
months  after  the  date  thereof,  after  presentation  and  written  accept- 
ance, and  after  the  expiration  of  the  days  of  grace,  the  holder,  or  m 
L  ^^^  ]  agent,'  may  cause  the  bill  to  be  protested  by  a  notary  public,  and  in 
default  of  such  notary  public,  by  any  other  substantial  person  in  the 
place,  in  the  presence  of  two  witnesses ;  refusal  or  neglect  being  first 
made  of  due  payment  of  the  same  :  which  protest  shiul  be  made  and 
written  under  a  copy  of  the  bill  of  exchange,  in  the  words  or  form 
following:— 

<<  Know  all  men,  that  I,  A.  B.,  on  the  day  of  at 

^the  usual  place  of  abode  of  the  said  have  demanded 

'^  payment  oi  the  bill,  of  the  which  the  above  is  a  copy,  which  the 
**  said  did  not  pay,  wherefore  I,  the  said  A.  B.,  do  hereby 

^^  protest  the  said  bill.     Dated  this  day  of  .*' 

The  act  directs  that  this  protest  shall,  within  fourteen  days  after 
it  is  made,  be  sentj  or  notice  of  it  gtven,  to  the  party  from  whom 
the  bill  was  received,  who  is,  upon  producing  such  protest,  to  repay 

I  M«r.  103.    Campbell  0.  French,  6  T.         "  Mar.  120. 
R.  212.  "  Beawes,  pi.  220.    Lov«Imb  on  Filb, 

k  Lrftley  V.  MUlB,  4  Tr  B.  170.    Ante,     100. 
223  to  226;  et  port,  813.    Sclw.  Ni.  PrL     '    **  Mar.  121. 
4th  edit  845.  P  Mar.  68.  85,  86,  87.    Walwyn «.  St 
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LefUey  v.  Biilla,  4  T.  R.  170.  poet,  818.     Quintin,  1  Boe.  &  PuL  652. 


DMuivicuk  jiuuvc  VJ  charge  uiui'      Jk.^viwr%n   V.  j^Muyifvngf  x  jxmmu.  v/v.  xvr.      ^&au  ua  0Wb» 

case  it  is  not  necessary  to  produce  the  protested  bill  at  the  time  of  the  aottce  and  deflBso^ 
on  the  mdorser.    Ibid.    And  see  Lenox  v.  Lepret.  10  Mass.  Rep.  1. 
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the  billy  together  with  all  interests  and  charges  from  the  daj  such  bill  ^ly-  ■P'^n^ 
was  protested;  for  which  protest  shall  be  paid  a  stiui  not  exceeding  ^  ^"^^ 
tlie  sum  of  sixpence;  and  in  default  or  neglect  of  such  protest,  or  due^^giy. 
notice  given,  tne  party  forfeits  his  right  of  action.  ing  notice. 

Some  observations  have  already  been  made  on  this  statute. <i  It  has 
beep  decided,  that  the  holder  of  a  bill  payable  after  sights  is  not 
entitled  to  the  accumulative  remedy  given  to  this  statute,'  and  that  a 
bill  within  the  meaning  of  the  act,  cannot  be  ndted  or  protested  until 
the  day  after  the  last  day  of  grace.  •  It  has  also  been  decided,  that  as 
the  directions  of  the  statute  a^e  positive  that  no  sum  exceeding 
sixpence  shall  be  taken  for  the  protest,  no  larger  sum  can  legally  be 
demanded,  notwithstanding  it  is  customary  to  charge  more.*  It  is 
doubtful,  whether  the  clerk  of  a  notary  can,  under  this  statute,  make 
the  demand  of  payment**  The  act  only  gives  an  additional  remedy, 
and  does  not  take  away  the  common  law  one,  and  therefore  it  is  not 
necessary  to  protest,  it  being  in  all  cases  sufficient  to  give  notice  of 
non-payment,''  and  the  holder  is  entitled  to  claim  interest  from  the 
drawer,  although  there  Is  no  protest  t^  A  protest  roust  also  be  made  on 
the  non-payment  of  coed  notes  given  pursuant  to  3  Geo.  2.  c.  36. 

s.  i8r.» 

7%e  remaining  minis  relative  to  the  form  and  mode  of  protesting  and  r   Sis  l 
giving  notice^  unli  be  founds  ante  215  to  SL9SL 

A  protest  for  the  non-payment  of  k  foreign  bill,  or  at  least  the  minute  sdly.  Hm 
of  it,  must  be  made  on  tne  daj/  ofrehisal;*  and  it  seems  not  to  be  settled  time  when 
whether  it  suffice  that  a  foreign  bill  1>e  noted  by  a  notary  on  the  day  of  ^^  **"**?* 
payment,  and  the  protest  drawn  up  at  any^me  afterwards.*  Notice  of  JJ2e  and 
the  dishonour  should  be  sent  to  the  parties,  to  whom  the  holder  means  notice  gi- 
to  resort,  by  the  earliest  ordinary  conveyancej"  but  it  is  not  necessary  ven. 
to  send  a  cojpy  of  the  protest.*    • 

In  the  case  of  an  inland  bill,  no  protest  for  non-payment  can  be  made 
vntil  the  day  etfUr  it  is  due.*  If  a  bill  be  payable  at  a  banker's,  and  the 

^Ante,  21S,  219.      Leftley  v.  Mills,  protest  of  bills  arc  "  after  the  expiration  of 

4  T.  R.  170.  tbree  days,**  and  see  Leftley  v.  Mills,  4  T. 

'  Id.  ibid,  post,  813,  note.  R.  170.    An  inland  biU  for  20/L  Is.  payable 

'  Id.  ibid,  post,  818,  note.  fourteen  days  after  sight,  became  due  the 

.  '  Id.  ibid.    See  the  list  of  notary's  fee?  24th  of  April,  1790.    A  banker's  clerk 

m  the  Appendix.  called  with  it  for  payment  in  the  mominr, 

"  Ante,  216, 17.  and  the  acceptor  not  being  at  home,  l^t 

'  Brough  V.  Parking,  2  Ld.  Raym.  9d2.  word  where  it  lay.    After  six,  another  of 

Harrison    v.  Benson,  2  Stra.   910.  ante,  the  clerks,  who  was  a  notary,  noted  it^ 

^^>  19.    8  &  4  Ante,  c.  9.  s.  5.    2  Bla.  and  between  seven  and  eight  the    first 

Cora.  4^.  clerk  went  with  it  again;  the  acceptor  ten- 

^  Windle  v.  Andrew,  2  Bar.  k  Aid.  696.  dered  him  the  amount  of  the  bill  and  six- 

2  Stark.  425«  &  C.  and,  2ia  pence  over,  but  he  insisted  on  2«.  9d.  for 

'  Smith  9.  Wilson,  Andr.  187.  see  post  the  noting,  and  that  sum  not  being  paid,  an 

*  LefUey  v.  Mills,  4  T.  R.  170.    iSuisel  action  was  brought  against  the  acceptor, 
^  Lewis,  Ld.  Raym.  748.  ante,  228,  note.  who  pleaded  the  tender.    Lord  Kenyon 

^  Ante,  217,  18.  228.    Chaters  v.  Bell,  thought  the  tender  of  the  amount  of  the 

^Esp.  Rep.  49.  ante,  228.*   Bay],  122,  8.  bill  at  any  time  of  the  day  it  was  pavable 

Selw.  4th  ed.  846,  6.  was  sufficient,  upon  which  the  jury  found 

'  Ante,   224.      Darbiahire   v.    Parker,  a  verdict  for  the  defendant.     A  rule  to 

0  East,  7.  show  cause  why  there  should  not  be  a  new 

V*  Ante,  217.    Robins  o.  Gibson,!  M.  &  trial  was  afterwards  granted,   and  upon 

S.  2.8S.    3  Campb.  384.  S.  C.  cause  shown.  Lord  Kenyon  thought  the 

*  The  words  of  the  statute  9  It  10  Will,  acceptor  had  till  the  last  minute  of  the  day 
^  c.  17. 8. 1.  which  tMMhlt  hMetn  to  make  of  grace  to  pay  the  bill,  and  that  it  could 
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3diy.  Th«  noUry  do  not  present  it  there,  until  after  five  oVlock,  he  will  not  be  a 
twu  when  competent  witness  to  prove  the  non-pajDicnt  of  the  bill,  wluch  should 
mu8r^  bc^*^®  ^^^^  presented  before  that  hour.^ 

made     and 

notice    gi-     \yith  respect  to  the  time  when  the  notice  of  non-payment  must  be 
ven.  given,  and  the  mode  of  givins  such  notice,  it  might  suffice  here  to 

refer  to  that  part  of  the  work  in  which  the  giving  notice  of  dod- 
[  314  3  acceptance  has  been  considered*  But  as  the  rules  upon  this  point  are 
of  such  practical  importance,  we  will  again  consider  them  in  their 
more  immediate  application  to  this  part. of  our  subject,  at  the  same 
time  requesting  the  attention  of  the  reader  to  the  preceding  obser- 
vations, s  * 

It  is  incumbent  on  the  holder  to  prove  that  notice  of  the  non-payment 
was  given  in  due  time  to  the  party  ne  sues,  and  it  cannot  be  left  to  in- 
ference  without  positive  proof,  and  therefore  this  is  one  of  tiie  most 
important  branches  of  the  law  respecting  bills." 

It  has  been  doubted,  whether  in  ihe  case  of  an  inland  bill,  payable 
after  date  or  sight,  or  on  a  particular  event,  the  drawee  hasnottAe 
whole  of  the  day  when  the  bill  is  due  to  pay  it  in,  without  f^eference 
to  banking-hours,'  and  consequently,  whether  notice  of  non-payment 
can  be  given  until  after  that  day.^  But  we  have  seen,  that  according 
to  the  more  recent  decision,  notice  of  non-payment  may  be -given  on 
the  last  day  of  grace.  ^  The  usual  practice  is,  to  present  sudi  a  bill 
for  payment  in  the  course  of  the  morning,  and  if  refused  in  London, 
for  a  notary  to  present  it  again  in  the  evening,  and  if  payment  be 
then  also  refused,  the  notary  notes  it,  and  it  should  be  returned  to  the 
party  from  whom  the  holder  received  it,  if  resident  in  the  same  place, 
early  in  the  next  morning,  (usually  by  ten  o'clock,  but  depending  on 
distance)  and  if  residing  elsewhere,  by  the  post  of  that  day;  and  this 
course  is  certainly  regular;  as  it  is  injio  can  necessary  to  give  notice 

Qot  be  noted  or  protested  tin  the  following  notice  was  given  in  time,  although  the  de- 
day.  BaUer,  J.  thought  they  were  payable  fendant  has  nad  notice  to  produce  the  letter 
at  any  time  of  the  last  day  of  grace  upon  which  would  ascertain  the  time.  Per  Lord 
demand,  so  as  such  demand  was  made  Ellenborough.  Tlie  witness  says  two  or 
within  reasonable  hours,  and  that  thej  three  days,  but  die  third  day  would  be  too 
might  be  protested  on  that  day.  Grose,  J.  late.  It  lies  upon  the  plaintiff  to  show  that 
declined  giving  any  opinion  upon  these  notice  was  given  in  due  time,  and  I  caanot 
points,  but  the  whole  court  concurred  that  go  upon  probable  evidence  without  pofi- 
the  bill  in  question  could  not  be  noted  be-  tive  proof  of  the  fact,  nor  can  I  infer  doe 
cause  it  was  pavable  within  a  limited  time  notice  from  the  non-production  of  the  let- 
after  sight,  and  the  statute  authorizes  the  no-  ter,  the  only  consequence  is,  that  you  mar 
ting  of  such  inland  bills  only  as  are  payable  rive  parol  evidence  of  it  The  onus  pr»- 
after  date.  Lord  Kenyon  also  thought  the  battdi  lies  upon  the  plaintiff,  and  since  he 
sixpence  tendered  was  sufficient  for  the  has  not  proved  due  notice  he  most  be  cali- 
noting,  and  the  rule  was  discharged.  od.    Plaxntifis  nonsuited. 

« Parker  v.  Gordon,  7  East.  885.  8  Smith  i  Leftley  v.  MIUs,  4  T.  R.  170,  ante,  295. 

Rep.  358.  a  C.  ante,  277,  note.    Sed  vide.  Haynes  v.  Birks,  8  Boa.  k  Pul.  602.  Coikcl 

ante,  277.  notes.  „.  Freeman,  2  T.  R.  69. 

K  See  the  observations,  ante,  223  to  226.  ^  ,^  .|.^ 

^  Lawson   and   another,   assignees   of 

Schiffner  v.  Sherwood,  1  Stark.  314.  In  an  '  ^'^^^y  286. 

action  by  the  indorsee  against  an  indorser  "*  But  it  is  in  no  case  ncceasaiy  to  hif^ 

of  a  bUl,  a  witneu  states  that  eitlwr  two  an  inland  bill  presented  for  payment  by  » 

or  three  days  after  the  dishonour  of  the  notary     Leftley  v.  Milb,   4  T.  R.  l^- 

bin,  notice  was  given  by  letter  to  the  de-  unless  to  subject  the  drawer  and  indor»er» 

fendanty  notice  in  two  days  being  in  time,  to  paymejit  of  interest,  damages,  kc  Bou- 

but  notice  on  the  third  too  late,  it  cannot  li^r  o.  Talleyrand,  2  Esp.  Rep.  550.  ante, 

be  lift  as  a  question  for  the  jury  whether  219. 
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of  non-jwymeni  of  an  inland  b3l  on  the  dap  of  r^i«a/.»(40l)    On  the  Mly.  "^ 
aaj  after  that  on  which  the  bill  becomes  mie,  and  when  i*- .  ^a*  P«'«- '*'^proSS 
seated  for  payment  and  refused,  the  then  holder  must  give  notice  ot  the^o^i      1^ 
DOQ-pajment  to  the  next  preceding  party ;  and  it  seems  now  to  be  es-  made  .tnd 
tablished,  that  where  tiie  parties  live  in  London,  or  in  an  adjacent  notice    gi- 
village  within   the  limits  of  the  two-penny  post,  each  party  has  aa*^- 
entire  day,  after  that  on  which  he  was  informed  of  the  dishonoar,  to 
give  notice  to  the  immediate  indorser,  and  that  the  notice  may  be 
given  by  letter  put  into  the  post-office,  however  near  the  residence  of 
the  different  parties  may  be,  sufficiently  early  to  be  received  on  the  day 
on  which  he  is  entitled  to  notice  ;°   and    where   the  parties  do  not 
reside  in  London,  it  will  be  sufficient  if  the  party  gives  notice  to  his 
immediate   indorser  by  the  next  practical  post  after  he  has  himself 
received  notice  ;»  or  he  may  send  notice  by  a  private  hand,  provided  it 
be  delivered  on  the  same  day  that  it  would  have  arrived  by  the  post^ 
And  with  ^reference  to  the  principles  of  tlie  decisions  on  the  first  branch 
of  this  rule,  and  for  the  sake  of  certainty,  it  may  be  considered  in  all 
cases  sufficient,  whether  the  parties  reside  in  London,'  or  elsewhere,  ^ 
if  each  forward  notice  on  tlie  day  after  that  on  which   he  received  * 
information  of  the  dishonour  of  the  bill.*    If  a  party  receive  notice 
hy  a  letter  delivered  on  a  Sunday  he  need  not  op^n  it  till  Monday, 
and  then  it  suffices  for  him  to  send  oft'  notice  to  the  preceding  party 
on  Tuesday.^      The  following  recent  decisions  will  establish  these 
rules. 

According  to  the  cases  collected  in  Darbishire  v.  Parker,"  the  notice 
of  non-payment  must  be  given  within  a  reasonable  time^  which  is  a 


■  Id.  ibid.  Darbishire  v.  Parker,  6  East, 
^,  5,  Id.  Tinda]]  v.  Brown,  1  T.  R.  168,  9. 
Rq&^U  9.  Langstaffe,  Dou^l.  515.  Muil- 
man  o.  D'Eguino,  2  Hen.  Bla.  665.  Bur- 
hndgt  9.  A&nnera,  SCampb.  193.  ante, 
285,6. 

» Scott  9.  Lifford,  9  East  847.  1  Campb. 
^9.  a  C.  8mith  v.  Mullet,  2  Campb. 
2t>S.  March  v.  Maxwell,  2  Campb.  210. 
JameAon  v.  Swinton,  2  Campb  374.  Kil- 
too  V.  Fairclough,  2  Campb.  533.  Haynes 
t'-  Birks,  8  Bos.  St  Pul.  599.  WiUiams  v. 
Smith,  2  Barn  &  Aid.  600. 

PDarbisliire  v.  Parker,  6  East,  3.  ante, 
219  to  221 ,  as  to  the  iosufficiency  of  notice 
I'V  the  post. 


t  Bancroft  v.  Hall,  1  Holt,  C.  N.  P. 
476.  ante,  220,  1. 

'  Jameson  v.  Swinton,  2  Campb.  874,  2 
Taunt  224.  8.  C. 

•  Per  Abbott,  C.  J.  The  time  within 
which  notice  of  the  dishonour  of  a  bin 
must  be  given  I  have  always  understood 
to  be  the  departure  of  the  post  on  the  day 
following  that  in  which  the  party  receives 
the  intelligence  of  the  dishonour.  See 
Williams  v.  Smith.  2  Barn,  fc  Aid.  500. 
and  Bray  v.  Hadwen,  5  Maule  &  Sel  6S. 

(  Wright  V.  Showcross,  2  Bam.  k  Aid. 
501,  note  a. 

"  6  £a8t,  3  &  9  to  12. 


(101)  But  it  has  been  held  in  MassachusetU  that  where  the  indorser  lives  in  the  same 
town  with  tlie  promissor,  he  ought  to  have  notice  on  the  same  day  on  which  there  is  a 
'lemand  and  refusal  of  payment.  Woodbright  v.  Brigham,  12  Mass.  Rep.  403.  But  8ee 
Langdafe  v  Trimmer,  15  East,  291.  Sennet  v.  Ran^h,  2Tauut.  Rep.  387.  And  it  is 
certain  that  if  default  be  made  in  the  payment  of  a  note  the  day  on  which  it  becomes  due, 
a  notice  to,  and  demand  on,  the  indorser  afterwards  on  the  same  day  i»  not  too  early. 
Hldirrry  V.  Munroe,  6  Mass.  Rep.  449.     Corp  v.  .-W*  Comb,  1  John.  Ca.  328. 

Where  a  dii^honoured  note  wa«  left  with  the  indorser,  who  was  an  attorney,  to  collect 
the  Name,  this  vrm»  held  not  to  be  a  sufficient  notice  to  charge  him  as  indorser.  Agon  v. 
MManus^  11  John.  Rep.  180. 

The  holder  of  an  inland  bill  or  note  is  not  obliged  to  send  notice  of  non-payment  until 
the  next  day  after  its  dishonour.  Hartford  Bank  v.  Stedman,  3  Conn.  Rep.  489. ;  but  if 
■'t'maad  has  been  aoade  on  the  maker  of  a  note  on  the  third  day  of  grace,  notice  to  the 
itiOorser  may  be  given  on  that  day,  and  is  sufUcienl.  Lindenbcr^er  v.  Beallt  (> 
Wheal.  104. 
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«me^^*  But  in  the  recent  case  of  Smith  v.  Mullet,'  which  was  an  action 
protest  **"!*y  the /oMrf A  against  the^Sf*^  indorsee*  all  the  parties  to  which  resided 
mast  be  in  London,  it  appeared,  that  the  plaintiff  received  notice  of  the 
made  and  dishonour  of  the  Dili  from  his  indorsee  on  the  20th  of  the  month, 
notice  giv- and  gave  notice  to  his  immediate  indorsee  by  a  letter  pnt  into  the 
*"•  two-penny  post-office  on  the  evening  of  the  2!st,  6t</  so  late  that  U 

was  not  delivered  oui  till  the  morning  of  the  3£d,  it  was  held  that  by 
this  neglect  the  plaintiff  had  discharged  all  the  prior  indorsers,  al- 
though, in  the  course  of  the  £2d,  notice  of  the  dishonour  was  given  both 
to  the  second  indorsee  and  to  the  defendant  And  Lord  Ellenborough 
in  this  case  said,  *^  It  is  of  j^reat  importance  that  there  should  be  an 
*<  established  rule  upon  this  subject ;  and  I  think  there  can  be  none 
<<  more  convenient,  than  that,  where  the  parties  reside  in  London,  each 
<<  party  should  have  a  day  to  give  notice.  I  have  before  said,  the 
<<  nolder  of  a  bill  of  exchange  is  not,  omissis  omnibus  aliis  negotiis^  to 
*<  devote  himself  to  give  notice  of  its  dishonour.  It  is  enougli  if  this 
**  be  done  with  reasonable  expedition.  If  you  limit  a  man  to  the 
<<  fractional  part  of  a  day,  it  will  come  to  a  question,  how  swiftly  the 
*<  notice  can  be  cpnveyed?  A  man  and  a  horse  must  be  employed,  and 
*^  you  will  have  a  race  against  time.  But  here  a  day  has  been  lost 
^*The  plaintiff  had  notice  himself  on  Monday,  and  does  not  give 
r  319  1  "  notice  to  his  indorser  till  Wednesday.  If  a  party  has  an  entire  day 
L  ^  i  *<  he  must  send  off  his  letter  conveying  the  notice  within  post  time  of 
**  that  day.  The  plaintiff  only  wrote  the  letter  to  Aylett  on  the  Tues- 
<<  day  $  it  might  as  well  have  continued  in  his  writing  desk  on  the 
<^  Tuesday  night  as  lie  at  the  post-office.  He  has  clearly  been  guiltj 
*<  of  laches,  by  which  the  defendant  is  discharged."  And  in  Marsh  v. 
Maxwell,^  Lord  Ellenborough  ruled,  that  upon  the  dishonour^  of  a 
bill,  it  is  not  enough  that  the  drawer  or  indorser  receives  notice  in 
as  many  days  as  there  are  subsequent  indorsers,  unless  it  is  shown 
that  each  indorsee  gave  notice  within  a  day  after  receiving  it ;  and 
that,  if  any  one  has  been  beyond  the  day  the  drawer  and  prior  in- 
dorsers are  discharged  ;  and  in  a  recent  case  this  doctrine  was  con- 
firmed. ^(407) 

From  the  above-mentioned  case  of  Smith  v.  Mullett,"  it  appears, 
that  though  the  holder  is  not  bound  to  send  a  special  messenger,  and 
may  give  notice  by  the  post,  he  must  take  care  to  put  the  letter  in  the 


i  flbutfa  «.  Mullett,  2  Campb.  206  ;  and 
see  id.  874. 

k  Marsh  o.  Maxwell,  2  Campb.  210. 

>  Turner  v.  Leach,  4  Bam.  &  Aid.  451. 
Hie  iBdoraer  of  a  biH  which  had  bees  dia* 
honouicd,  and  which  a  aubaequent  indoraer 
bad  made  hia  own  by  ItMches,  paid  the  bill, 
and  immediately  gave  notice  of  dishonour 
to  the  defendant  and  prior  indorser ;  and 
it  waa  held,  that  the  plaintiff  could  not 
rec<^|rer  the  amount,  although  it  appeared 


that  die  defendant,  in  case  auceesave 
notices  had  been  given  by  all  the  parties 
on  the  bill,  could  not  have  received  aoticr 
of  dishonour  at  an  earlier  period.  In 
action  against  drawer  of  a  bUI  accepted, 
payable  at  a  particular  place,  it  i»  no  de- 
fence  that  notice  of  the  dishonour  was  not 
given  to  the  acceptor.  Edwards  v.  Dick, 
4  Barn.  &  Aid.  212. 

"  See   ahM>  Hilton   9.    Fairelongh,  ? 
Campb.  SS8. 


(407)  It  is  a  settled  rule  that  a  notice  is  necessaiy  from  the  laat  indorser  to  every  prior 
Endorser,  whom  he  meana  to  charge,  immediately  after  he  himself  receives  notice  of  the 
dishonour.  Morgan  v.  Woodworth,  8  John.  Ca.  89.  And  it  is  said  that  the  last  io- 
doraer  ou^t  in  such  caae  immediately  to  take  up  the  note,  and  become  himself  the  re»l 
holder.  Ibid.  And  see  Morgan  r.  Van  Ihgen,  2  John.  Rep.  204.  And  notice  to  an 
indorser  before  a  demand  on  tne  maker  i«  a  nuUhy.     Qriffin  v.  Gajf,  12  John.  Bep.  42S. 

The  fiiBt  indoraer  in  point  of  Hme  w  not  of  course,  Jb^^f  retpmsiMe.  Ckabwr*  ff  o^' 
V,  M*Murdo,  6  Munf.  252. 
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post  suficieotly  early  on  the  day  after  he  has  himself  received  notice,  p^^r-  The 
that  the  party  to  whom  it  \%  adaressed,  may  receive  the  letter  on  that  ''^^.J^^ 

"^7'  must       be 

made    and 

We  have  seen  that  the  holder  will  be  excused  in  the  delay  of  giving  »o^<:«   &- 
notice  to  the  usual  time,  by  the  day  on  which  he  should  regularly  have  ^^^ 
g;iven  notice  being  a  day  on  which  he  is  strictly  forbidden  by  his  reli- 
gion to  attend  to  any  secular  affairs,"  or  by  the  absconding  of  the  drawer 
or  indorser." 

Where  it  may  be  neeessary  to  give  notice  of  non-payment  to  a  banker, 
it  may  be  proper  to  give  it  in  the  usual  hours  of  business,  but  to  other 
persons  the  particular  hour  of  the  day  is  not  in  general.* 

The  remaimng  painU  relative  to  the  time  of  ginii^  notice^  will  be 
founds  mite,  223  to  225. 

la  respect  to  the  j^ereon  hy^  and  to  whom,'  notice  of  non-payment  The  re- 
should  be  eiven,  and  the  UabiUty  of  the  different  parties  to  the  bill  en  ^J^l^^ 
notice  of  me  non-payment,"  and  how  the  eoneequeneea  of  the  laches  of  r^£Q  -i 
the  holder  may  be  undved,  or  otiierwise  done  away,^  the  rules  already  ^  ^ 

Htated,  as  to  the  conduct  of  the  holder  in  the  case  of  non-acceptance, 
are  m  applicable,  that  it  would  be  repetition  here  to  make  any  obser- 
vation on  these  points ;  tiie  reader  is  therefore  referred  to  the  preceding 
part  of  the  work. » 


We  have  already  considered  the  nature  of  the  protest  for  better  se*  Sect  4,  Of 
csrity,  and  of  an  aeceptance  stMra  protest*  *  The  nature  of  a  pthftneni  poymeni 
9upru  proteet  remains  to  be  considered.  ^^  ^^ 

Payment  of  a  bill,  whether  foreign  or  inland,'  being  refused,  any 
third  person,  not  party  to  the  bill,  as  be  misht  have  accepted,  so  he 
may  after  protest  pay  it,  for  t1%e  honour  of  &e  drawer,  or  any  of  the 
iQaorsers ;'  which  payment,  ss  it  is  always  made  after  protest,  is 
called  payment  9upra  proteet  $*  but  the  acceptor,  if  he  have  previ- 
ously made  a  simple  acceptance,  cannot  pay  in  honour  of  an  indorser, 
because,  as  acceptor,  he  is  already  bound  in  that  capacity  ;■  he  may, 
however,  when  ne  has  accepted  a  bill  without  having  effects  of  the 
drawer  in  his  hands,  and  no  provision  has  been  made  by  the  drawer 
^or  payment,  suffer  the  bill  to  be  protested,  and  then  pay  supra  pro- 
ttst;^  in  which  case  he  will  have  a  remedy  on  the  bill  against  the 
drawer.^  A  party  paying  a  bill  eupra  protest^  which  has  already  been 
accepted  by  another,  may  sue  such  first  acceptor  $'*  but  if  a  person 
take  up  a  bill  for  the  honour  of  the  drawer,  he  has  no  right  of  action 

"Ante,  214.  **  Ante,  226  to  246. 

*  Starges  v.  Derrish,  Wightw.  76.  "  Ante,  240.    Smith  o.  NMen,  1  T.  B. 

'  Jameson  tt.  Swinton,  2  Taunt  224.  269. 

Bvclay    9.    Beyley,    2    Campb.    627.^  'Fairley  9.  Roch,  Lutw.  621 »  802.^ 

Cron  e.  Snatb,  1  M.  &  a  64S.    Bancroft  Marina,  12a    Bayl.  146. 

r.  Ha]l,  Holt,  C.  N.  P.  476.    Ante,  277.  '  Beawea,  pL  50.    BAar.  128. 

Bay].  127.  •  Beawea,  pi.  51. 

H  Ante,  226  to  228.  ^  Id.  pL  52. 

'  Ante,  228  to  230.  « Id.  IbkL;  and  Roper  o.  Biibeek,  15 

>  Ante,  230  to  28S.  £aat,  17.    BayL  146. 

'  Ante,  233  to  240.  ^  £z  parte  Wackerbatb,  5  Yes.  574. 

Chittt  on  bills*  P  p 
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Sect.  4.  Of  against  the  acceptor,  if  he  accepted  it  for  the  accommodation  of  the 
P^'inn^    drawer.* 

tnt. 

In  general,  no  person  should  pay  in  honour  of  another,  before  the 

bill  has  been  protested  for  non-payment ;  and  it  is  said  that  he  should 
not  even  then  make  such  payment,  before  he  has  declared  to  a  notary 
[  321  3  public  for  whose  honour  he  intends  making  it,  of  which  declaration  the 
notary  must  give  an  account  to  the  parties  concerned,  either  in  the  pro- 
test itself,  or  in  a  separate  instrument.'  If,  however,  the  acceptor  supra 
protest  for  the  honour  of  the  drawer  or  indorser,  receive  his  approba- 
tion of  the  acceptance,  he  may  pay  the  bill  without  any  protest  for  non- 
payment« 

Although,  with  respect  to  other^  debts,  a  stranger,  who  has  no  in- 
terest in  them,  does  not,  by  paying  them,  entitle  himself  to  the  rights 
of  a  creditor,  unless  he  have  the  consent  of  the  debtor  to  such  pay- 
ment,^ yet,  with  regard  to  bills  of  exchange,  a  stranger,  who  pays  tncm 
in  case  of  protest,  acquires  all  the  same  nshts  that  the  holder  of  a  bill 
bad,  although  no  regular  transfer  of  the  bill  were  made  to  him;*  and  he 
may  maintain  an  action  against  the  person  for  whose  honour  he  dis- 
charged the  bill,  either  on  the  bill  itself,^  or  on  a  count  for  money  paid 
to  the  defendant's  use.^  And  in  an  action  npon  a  bill  with  several  in- 
dorsements by  a  plaintiff,  who  had  paid  the  bill  under  protest  for  the 
honour  of  one  of  the  indorsers,  it  is  sufficient  even  on  a  special  demur- 
rer to  state  that  he  paid  the  bill  according  to  the  usage  and  custom  of 
merchants,  without  stating  that  he  had  paid  it  to  the  last  indorsee. "  A 
person  taking  up  a  bill  for  the  honour  of  the  drawer  has,  however,  no 
right  against  the  acceptor  without  effects.'^  The  reason  of  the  above 
exception  to  the  general  rule,  precluding  a  party  from  constituting  him- 
self the  creditor  of  another,  without  his  concurrence,  it  has  been  ob- 
served, is,  that  it  induces  the  friends  of  the  drawer  or  indorsers  to  render 
them  this  service,  it  tends  to  prevent  the  great  expense  attending  the 
return  of  a  bill,  and  preserves  the  credit  of  the  trader,^  &c. 


•  Ex  parte  Lambert,  ISVes.  179.— BayL 
146, 148. 

^  Beawes,  pi.  68.    Mar.  128. 

t  Beawes,  pi.  48. 

>>  Ebcall  V.  Partridge,  8  T.  R.  810.  1  Rol. 
Ab.  11.  Lampleigh  o.  Buthwait,  Hob.  106. 
Stakes  v.  Lewit,  1 T.  R.  20.  In  WilliamB 
9.  MiUioffton,  1  Hea.  Bla.  83.  Jenkins  r. 
Tucker,  Id.  91. 


*  Mertens  «.  Winningum,  1  Esp.  Rep. 
112.  Poth.  pi.  171.  Ex  parte  Wacker- 
barth,  6  Yea.  674.    Manning's  Index,  70. 

^  Fairley  v.  Roch,  Lutw.  891.  See 
Manning's  Index,  70. 

I  SmiUi  V.  Nissen,  1 T.  R.  239. 

"  Cox  o.  Earle,  3 Bam.  It  AM  430. 

»  Ex  parte  Lambert,  18  Ves.  179.  Bajl. 
148,  but  see  6  Yes.  674. 

^  Beawes,  pi.  64.    Poth.  pi.  171. 
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OF  CHECKS  ON  BANKERS. 

A  CHECK,  or  draft,  on  a  banker,  is  a  written  order  or  request,  ad- 
dressed to  persons  carrying  on  the  business  of  bankers,  and  drawn  upon 
them  by  a  party  having  money  in  their  hands,  reauesting  them  to  pay, 
on  presentment,  to  a  person  therein  named,  or  to  Dearer,  a  named  sum 
of  money.  The  form  of  a  check  has  already  been  given. »  It  nearly 
resembles  a  bill  of  exchange,  but  it  is  uniformly  made  payable  to 
bearer,  and  must  be  drawn  upon  a  regular  banker.  On  account  of  the 
daily  and  immediate  use  of  checks,  the  legislature  has  exempted  them 
from  stamp  duties,  provided  they  be  for  the  payment  of  money  to  the 
bearer  on  demand,  and  drawn  uj)on  a  banker,  or  person  acting  as  such, 
residing,  or  transacting  the  business  of  a  banker,  within  ten  miles  of 
the  place  where  such  draft  or  order  shall  be  issued,  and  provided  also 
that  such  place  be  specified  in  such  draft  or  order,  and  that  the  same 
bear  date  on  or  before  the  day  the  same  shall  be  issued,  and  do  not  di- 
rect the  payment  to  be  made  by  bills  or  promissory  notes.^  We  have 
before  considered  the  decisions  upon  this  enactment.**  If  these  requisites 
be  not  strictly  observed,  an  unstamped  check  cannot  be  read  in  evidence 
for  any  purpose.^ 

It  was  once  thought,  that  a  check  or  draft  on  a  banker  is  not  ne- 
^tiable  generally,  but  only  so  within  the  bills  of  mortality. <*  But  }t 
is  now  settled,  that  they  are  as  negotiable  as  bills  of  exchange,  though, 
strictly  speaking,  they  are  not  due  before  payment  is  demanded,  in 
which  respect  they  diner  from  bills  of  exchange  or  promissory  notes, 
payable  on  a  particular  day.'  In  practice,  they  are  taken  in  payment 
as  cash,  and  it  has  been  decided,  that  a  banker  in  London,  receiving 
bills  from  his  correspondent  in  the  country,  to  whom  they  had  been 
indorsed  to  present  ibr  payment,  is  not  guilty  of  negligence  in  8;i ving 
up  such  bills  to  the  acceptor  upon  receiving  a  check  on  a  banker  ^r  the 
amount,  although  it  turn  out  ttiat  such  check  isdishonoured.'(l)  They  [  $23  3 
must  however,  be  described  as  checks,  and  not  as  cash  in  an  annuity 
transaction.^  And  in  action  for  usury,  the  forbearance  should  be  laid 
from  the  time  when  the  check  was  actually  received,  and  not  from  the 

*  Ante,  51.  '  Per  Lord  Eenyon  in  Boehm  v.  Stirling, 

^  55  Geo.  3.  c.  184.    Ante,  53.  7  T.  R.  430 

«  Ante,  55.  8  Russell  o.  Hankey,  7T.  R,  12.    Ante, 

'  Bonradaile    v,  Middleton,    2  Campb.  287. 

53.  h  Poole  V.  Cabanes,  8   T.    R.  328.— 

Grant  v,  Vaughan,  3  Burr.  1517.  Duff  v.  Atkinson,  8  Ves.  577,  580. 


c 


(1)  If  a  perton  reechres  a  check  drawn  by  another,  and  paaaes  it  in  payment,  he  stands 
in  the  ritoation  of  an  indorser  of  a  bill;  and  unless  he  knew  that  the  drawer  had  not  mo- 
ney m  bank,  is  not  liable,  except  on  doe  notice  nnd  dU%tnce.  fittcmjiArtet  v.  BkkneU^ 
2Ldtt  299* 
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time  when  it  was  given. ^  It  is  said  that  checks  are  not  protestable  ;^ 
and  this  doctrine  seems  to  be  correct*  because  checks  are  payable  on 
presentme^nt,  and  the  statute  9  &  10  W.  3,  c.  ir»  applies  only  to  bills 
of  exchange  payable  after  the  date. 

In  the  oriiinary  course  of  btaiuess,  a  check  cannot  be  circulated  or 
negotiated  so  as  to  affect  the  drawer,  who  has  funds  in  the  hands  of 
the  bankers,  after  banking  hours  of  die  day  after  he  first  issues  iV^  But 
where  the  drawers  o(  a  bank^s  check  issued  it  nine  montiis  after  it 
bore  date,  upon  a  consideration  which  afterwards  failed,  as  between 
them  and  the  persons  to  whom  Aey  delivered  it,  it  was  held  that  they 
could  not  be  permitted  to  object  to  tiiis  circumstance  in  an  action 
brougtit  by  a  subsequent  holder  for  a  valuable  consideration,  and 
without  notice,  though  by  the  general  rule,  any  person  receiving  a 
negotiable  instrument  afler  it  is  due,  is  deemed  to  have  taken  it  upon 
the  credit  of  the  person  from  whom  he  received  it,  and  subfectto  the 
same  equities  as  existed  between  him  and  the  party  sued  on  such  in- 
strument." 

With  respect  to  the  lime  when  checks  should  be  presented  for  pay- 
ment, the  general  rule  seems  to  be,  that  tt  suffices  to  present  it  at  any 
time  during  banking  hours  of  the  day  after  it  was  issued.  ■  If  the 
banker  on  whom  the  check  is  drawn  has  reason  to  suspect  that  the 
drawer  has  committed  an  act  of  bankruptcy,  he  cannot  safely  pay  the 
draft,  because  the  payment  of  a  check  on  a  banker  is  not  protected 
by  the  statute  19  Geo.  2.  c.  32.  s.  1.  which  mentions  only  bills  of  ex- 
cuange  and  debts  for  goods  sold.**  Most  of  the  rules  respecting  bills 
of  exchange  affect  checks  on  bankers,  and  therefore  it  may  suffice  to 
refer  to  the  preceding  part  of  the  work,  and  to  the  Index,  tit.  Cheek, 

^Borrmdaile   v.    Middleton,   2  CUnpb.         "Boehm  v.  BChrliiig,  7  T.  R.  42S.~ 
68.  Ante,  ia8»  in  notes. 

»  Gmt ,.  V««gh«.  8  Burr.  1619.  :  ^{^^1  m!td«i.  1  M»h.  m 

>  Ante,  274,  5.  5  Taunt.  444. 
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CHAPTER  VIII. 

OF  PiU»if880RY  NOTES— BANKER'S  NOTES,  AND  BANK  OF 

ENGLAND  NOTES. 


I  law  respecting  bills  of  exchan^,  having  been  pointed  out  in 
receding;  chapters,  it  remains,  in  the  present,  to  make  a  few  ob- 
ions  relative  to  promissory  notes,  banker's  notes,  and  bank  of 
nd  notes. 


The 

the  preceding 
servations  relr 
England  notes. 

A  promissory  rwte  is  defined  to  be  a  promise  or  engagement  in  Sect  1.  Of 
writing,  to  paj  a  specified  sum  at  a  time  therein  limited,  or  on  de-  promlMoiy 
mand,  or  at  sight,  to  a  person  therein  named,  or  his  order,  or  to  the*^'^ 
bearer.*    The  person  who  makes  the  note  is  called  the  maker,  and 
the  person  to  whom  it  is  payable  the  payee,  and  the  person  to  whom 
he  transfers  the  interest  by  indorsement,  the  indoi^see. 

The  ustial  form  of  the  instrument  is  thus  >— 

£50  London,  Ist  Januarjr,  1818. 

(Stamp)    The  months  after  date  (or  ^  on  demand",)  I  promise  to  pay 
to  Mr.  A.  B.  or  order,  fifty  pounds,  for  value  received. 

C.  D. 
{^Sometimes  art  here  subscribed^  ^^  Payable  at  Messrs.  6.  H.  and 
Co.  bankersj  London,"      But  those  words  are  immaterial^ 
ante^  325,  j 

Observing  on  the  origin  and  nature  of  promissory  notes,  it  has  been 
well  remarked,  by  a  modem  writer,^  that,  as  commerce  advanced  in 
its  fNTOgress,  the  multiplicity  of  its  conpems  required,  in  many  in- 
stances, a  less  complicated  mode  of  payment,  and  of  obtaining  credit, 
than  througjh  the  medium  of  bills  of  exchange,  to  which  there  are,  in 
general,  three  parties.  A  trader,  whose  situation  and  circumstances, 
rendered  credit  from  the  merchant  or  manufacturer,  who  supplied  him 
with  goods,  absolutely  necessary,  might  have  so  limited  a  connexion 
with  the  commercial  world  at  large,  that  he  could  not  easily  furnish  his 
creditor  with  a  bill  of  exchange  on  another,  but  his  own  responsibility 
migiht  be  such,  that  his  engagement  to  pay,  reduced  into  writing,  might 
be  accepted  with  the  same  confidence  as  a  bill  on  another. 

The  validity  of  these  instruments,  though  favoured  by  many  judges,  [.  S25  3 
met  with  a  strenuous  opponent  in  Lora  Holt,  who,  as  it  has  been 
observed,*  most  pertinaciously  adhered  to  his  opinion,  that  no  action 
eould  be  maintained  on  a  promissory  note,  as  an  instrument,  but  that 
it  was  only  to  be  considered  as  evidence  of  a  debt.  He  was  of  opinion, 
that  actions  upon  notes,  as  such,  were  innovations  upon  the  rules  of 
the  common  law  $  and  that  the  declarations  upon  them  amounted  to 

•  Bla.  Com.  467.    BmtI.  1.    Kyd,  18.         ^  Kyd,  18.  .^^ 

Selw.  N.  p.  4th  ed.  961.  « Brown  v.  Hsrrwlen,  4  T.  R.  l&l- 
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Sect  1.  Of  the  settiiigup  a  new  sort  of  specialty  unknown  in  Westminster-hall.' 
P'^^i'^T  The  learned  Judge  appears  to  have  retained  this  opinion  in  a  case* 
where  judgment  for  the  plaintiff,  in  an  action  on  a  promissory  note, 
was  reversed,  on  the  ground  that  the  custom  alleged  in  the  declaration 
was  void,  since  it  tended  to  bind  a  man  to  pay  money  without  any 
consideration.  As  observed  by  Lord  Kenyon,  C.  J.  this  question 
exercised  the  judgments  of  the  most  able  lawyers  of  the  last  century  ; 
but  the  authority  and  weight  which  Lord  Holt's  opinion  had  in  West- 
minster-hall, made  others  yield  to  him  ;  and  it  was  thought  necesssary 
to  resort  to  the  legislature,'  and  the  3  &  4  Ann.  c.  9,  made  perpetual 
[  326  "j^j  7  Ann.  c.  25.  s.  3.  was  passed  :s  by  which  after  reciting  *^that  it 
*^  had  been  held,  that  notes  in  writing,  signed  by  the  party  who  made 
^*  the  same,  whereby  such  party  promised  to  pay  unto  any  other  per- 
*^  son,  or  his  order,  any  sum  of  money  therein  mentioned,  were  not 
'*  assignable  or  indorsable  over,  within  the  custom  of  merchants,  to  any 
^^  other  person ;  and  that  such  person  to  whom  the  sum  of  money 
*<  mentioned  in  such  note  was  payable,  could  not  maintain  an  action, 


■1  Gierke  V.  Martin,  2  Ld.  Raym.  758. 
Story  V.  Atkins,  id.  1430.  Trier  v.  Bridg- 
man,  2  East,  359.  Walmsley  v.  Child,  1 
Ves.  346. 

•Clerke  v.  Martin,  2  Ld.  Raym.  759. 
BaUer  9.  Crips,  6  Mod.  29,  SO.  Grant  v. 
Vauffhan,  3  Burr.  1520. 

'  Brown  v.  Harraden,  4  T.  R.  151. 

Before  the  statute  of  Queen  Anne  many 
attempts  were  made  to  put  promissory 
notes  on  the  footing  of  bilb  of  exchange, 
but  without  success,  vide  Pearson  v.  Gar- 
rett, 4  Mod.  242.  Clerke  o.  Martin,  Ld. 
Raym.  757.  Salk.  129.  Burton  v,  Sou- 
ter,  lid.  Raym.  774,  and  Williams  v.  Cut- 
ting,  Ld.  Raym.  825.  Saik.  24.  7  Mod. 
154.  11  Mod.  24,  and  see  4  T.  R.  151, 
152. 

**  By  the  3  and  4  Anne,  c.  9.  s.  1. 
Whereas  it  hath  been  held,  that  notes  in 
writing,  signed  by  the  party  who  makes 
the  same,  whereby  such  party  promises 
to  pay  unto  any  other  person,  or  his  order, 
any  sum  of  money  therein  mentioned,  are 
not  assignable  or  indorsable  over,  within 
the  custom  of  merchants,  to  any  other  per- 
flOtt ;  and  that  such  person  to  whom  the 
0imi  of  money  mentioned  in  such  note  is 
payable,  cannot  maintain  an  action  by  the 
custom  of  merchants  against  the  person 
who  first  made  and  signed  the  same  ;  and 
that  any  person  to  whom  such  note  should 
be  assigned,  indorsed,  or  made  payable, 
could  not  within  the  said  custom  of  mer- 
chants, maintain  any  action  upon  such  note 
against  the  person  who  first  drew  and  sign- 
ed the  same;"  therefore,  to  the  intent  to 
encourage  trade  and  commerce,  which 
will  be  much  advanced,  if  such  notes 
shall  have  the  same  effect  as  inland  bills 
of  exchange,  and  shall  be  negotiated  in 
like  manner;  be  it  enacted,  that  all  notes 
in  writing,  that  after  the  Ist  day  of  May, 
in  the  year  of  our  Lord  1705,  shall  be 
made  and  signed  by  any  person,  or  per- 
sons, body  politic  or  corporate,  or  by  the 
eervaot  or  agent  of  any  corporation,  bank- 


er, goldsmith,  merchant,  or  trader,  wbo  is 
usually  instructed  by  him,  her,  or  them,  to 
sign  such  promissory  notes  for  him,  her  or 
them,  whereby  such  person  or  persons, 
body  politic  and  corporate,  his,  her,  or 
their  servant  or  agent  as  aforesaid,  doth  or 
shall  promise  to  pay  to  any  other  peiBon 
or  persons,  body  politic  and  corporate,  his, 
her,  or  their  order,  or  unto  bearer,  any  sum 
of  money  mentioned  in  such  note,  shall  be 
taken  and  construed  to  be,  by  virtue  there- 
of, due  and  payable  to  any  such  person  or 
persons,  body  politic   and   corporate,  to 
whom  the  same  is  made  payable,  and  also 
every  such  note  payable  to  any  person  or 
persons,  body  politic  and  corporate,  his, 
her,  or  their  order,  shall  be  assignable  or 
indorsable  over,  in  the  same  manner  as  in- 
land bills  of  exchange  are  or   may  be,  ac- 
cording to  the  custom  of  merchants;  and 
that  the  person  and  persons,  body  politic 
or  corporate,  to  whom  such  sum  of  money 
is  or  shall  be  by  such  note  made  payable, 
shall  and  may  maintain  an  action  for  the 
same,  in  such  manner  as  he,  she,  or  they 
miglit  do,  upon  any  inland  bill  of  exchange, 
made  or  drawn  according  to  the  custom  of 
merchants,  against  the  person  or  persons, 
body  politic  and  corporate,  who,  or  whose 
servant  or  agent  as  aforesaid,  signed  the 
same;  and  that  any  person  or  pcx'sons,  body 
politic  and  corpoiate,  to  whom  such  note, 
that  is  payable  to  any  penon  or  persons, 
body,  politic  and  corporate,  his,  her,  or 
their  order,  is  indorsed  or  assigned,  or  the 
money  therein  mentioned   ordered  to  be 
paid  by  indorsemen|  thereon,  shall  and  may 
maintain  his,  her,  or  their  action  for  such 
sum  of  money,  either  against  the  penon 
or   persons,  body  politic  and   corporate, 
who,  or  whose,  servant  or  agent  as  afore- 
said signed  such  note,  or  against  any  of  tlte 
persons  who  indorsed   the  same,  in  like 
manner  as  in  cases  of  inland  biUs  of  ex- 
change.   Bayl.  1,  2. 

t  See  observations  on  this  statute.    Col^ 
han,  V,  Cooke,  WiUcs,  385.    BayL  L 
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**bj  tKe  cnstoin  of  merchants,  against  the  person  who  first  made  and  8eet  i.  Of 

<^  signed  the  tame  ;  and  that  any  person  to  whom  such  note  had  been  P'on^oBoiy 

*<  aseiii^ned^  indorsed,  or  made  pavable,  could  not,  within  the  custom 

'*of  merchants,  maintain  any  action  upon  such  note  against  the  person 

<^  who  first  drew  and  signed  the  same,  it  was  to  the  intent  to  encourage 

^*  trade  and  commerce,  which  would  be  much  advanced  if  such  notes 

*'  should  have  the  same  effect  as  inland  bills  of  exchange^  and  should  be 

'^  negotiated  in  like  manner^  enacted,  that  all  notes  in  writing,  made  and 

'*  signed  bj  anj  person  or  persons,  body  politic  or  corporate,  or  bj 

'*  the  servant  or  a^ent  of  any  corporation,,  banker,  goldsmith,  merchant 

^*or  trader,  who  is  usually  intrusted  by  him,  her,  or  them,  to  sign 

^^  SQch  promissory  notes  for  him,  her,  or  them,  whereby  such  person  or 

'^persons,  body  {lolitic  and  corporate,  his,  her,  or  their  servant  or 

*'  agent  as  aforesaid,  both  or  shall  promise  to  pay  to  any  other  person 

*' or  persons,  body  politic,  and  corporate,  his,  her,  or  their  order,  or 

"unto  bearer,  any  sum  of  money  mentioned   in  such  note,  shall  be 

"  taken  and  construed  to  be,  by  virtue  thereof,  due  and  payable  to  any 

"such  person  or  persons,  body  politic    and  corporate,  to  whom  the 

"  same  is  made  payable ;  and  also  every  such  note  payable  to  any  per- 

"  son  or  persons,  body  politic  •  and  corporate,  his,  her,  or  their  order, 

''  shall  be  assignable  or  indorsable  over,  in  the  same  manner  as  inland 

^'  bUls  of  exchange  are  or  may  be,  according  to  the  custom  of  mer- 

"  chants  $  and  that  the  person  or  persons,  body  politic  and  corporate, 

"to  whom  such  sum  of  money  is  or  shall  be  by  such  note  made  paya-[|   3£7  ] 

"  ble,  shall  and  may  maintain  an  action  for  the  same,  in  such  manner 

"05  Ae,  she,  or  they,  migfU  do^  upon  any  inland  bills  of  exchange^  made 

"  or  drawn  according  to  the  custom  of  merchants,  against  the  person  or 

"persons,  body  politic  and  corporate,  who,  or  whose  servant  or  aeent  as 

"  aforesaid,  signed  the  same ;  and  that  any  person  or  persons,  body  poli- 

"  tic  and  corporate,  to  whom  such  note  that  is  payable  to  any  person  or 

"  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  is  indorsed 

"or  assigned,  or  the  money  therein  mentioned,  ordered  to  be  paid  by 

"  indorsement  thereon,  shall  and  may  maintain  his,  her,  or  their  action, 

"for  such  sum  of  money,  either  against  the  person  or  persons,  body 

"  politic  and  corporate,  who,  or  whose  servant  or  agent  as  aforesaia, 

"  signed  such  note,  or  against  any  of  the  persons  that  indorsed  tlie  same, 

"in  like  manner  as  in  cases  of  inland  bills  of  exchange." 

It  has  been  considered  that  this  statute  of  the  3  &'4  Anne,  c.  9 
giving  the  like  remedy  upon  promissory  notes  as  upon  bills  of  exchange 
(though  made  perpetual  by  the  statute  7  Anne,  c.  25,  passed  after  the 
union  with  Scotland,)  does  not  extend  to  promissory  notes  made  in 
Scotland,  because  such  subsequent  statute  only  made  the  former  act, 
which  was  a  temporary  law  of  England  to  have  perpetual  force  /Aere,  *^ 
but  subsequent  statutes  appear  to  recognise  notes  made  in  Scotland  as 
valid.'  And  although  the  statute  of  Anne  may  not  apply  to  notes 
made  in  England,  ^  yet  it  should  seem  that  notes  made  in  a  foreign 
country  would  now  be  held  valid  at  common  law,^  though  it  would  be 


^  Kmg  V.  Esdale,  eth  Dec.  1711.  Forbes 
on  BiUs,  174. 

'  39  Geo.  3.  c.  107.    12  Geo.  8.  c.  72. 

^  Bay].  18.    Carr  v.  Shaw,  infra,  note. 

'  In  Pollard  v  Henries,  S  Boa.  Sl  Pol. 
^)  a  prom&wory  note  was  made  in  Paris, 
payable  there  or  in  England,  and  no  objec- 
tion was  taken  on  that  account.  In  Hewitt 
V-  Morrb,  9  Cavpb.  308^  a  dedaiatioDi  on 


a  note  made  at  Paris,  stated,  that  it  was 
made  in  London,  and  Lord  Ellenboroneh 
held,  that  this  was  no  variance,  because  the 
contract  evidenced  by  a  promissory  note  is 
transitory,  and  the  place  where  it  pm-port^ 
to  be  made  is  immaterial,  and  the  plaintiff 
recovered.  In  Roche  v.  Campbell,  8 
Campb.  247,  the  plaintiff  declared  on  a 
uote  made  in  Ire2uwl»  and  no  objection  was 
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fleet  1 0f  improper  i»  dtelmre  upm  them  a»  m«de  ID  piyatnce  #f  the  tiitete.* 
^l^^  But  it  has  been  held,  that  the  forgiog  a  Scotch  bank  ■•te  was  mi  an 
offenct  within  the  English  statute  2  Geo.  S.  c.  €5,  agatost  fetgf rj,  the 
C  ^^  ]  note  being  nuule  payable  locally,  where  it  was  ^wn."  The  statute 
48  Geo.  S.  c.  149.  s.  ^1,  directs,  that  all  promissory  notes  made  oat  of 
Great  Biitaio,  or  pur|)ortlng  to  have  been  so  made,  ahall  not  be  negoti- 
able, circulated,  or  paid  in  Great  Britain,  unless  duly  atamped  as  a  jfiih 
ttiissory  note  made  m  Great  Britain,  and  subiects  the  party  offending  to 
£90  penalty,  with  an  exemption  in  favour  oi  notes  made  payable  only 
in  Ireland.  The  more  recent  enactment  in  the  statute  5a  Qeo.  3«  c.  184. 
s*  99,  seems  only  to  apply  a  similar  enactment  to  promissory  notes,  pay* 
able  to  bearer  on  demand* 

Although  the  statute  S  &  4  Anne,  enacts,  that  all  notes  tn  writing 
made  and  stgned  by  the  party  makii^  it,  shall  be  valid  and  assignable 
in  like  manner  as  an  inland  bill,  yet  it  suffices  if  his  name  be  written  m 
any  part  of  the  note.  And  it  has  been  held,  that  if  a  psrty  write  his 
promissory  note  thus:— ^^  I,  John  Dobbins,  promise  to  p&y?"  &c.  this 
18  as  good  as  a  note,  <'I  pnnnise  to  pay,''  and  subscnbed  <^  J.  Dob* 
bins/'® 

The  above  statute  being  a  remedial  law,  and  made  for  the  encourage-' 
ment  of  trade  and  commerce,  the  courts  have  construed  it  liberally.' 
The  statute  places  promissory  notes  on  the  same  footing  as  bills  of 
exchange,  and  consequently  the  decisions  and  rules  relating  to  the  one 
are  in  general  applicable  to  the  other,  "i    Thns  it  has  been  decided,  with 


taken  oa  that  Mcoimt  la  8idi%Mrb«r  ti. 
Xolm,  1  StMk.  126,  the  plaintiff  decUro) 
cm  n  pramifBOiy  note,  <Gawn  in  Prussia* 
aninat  the  maker,  and  no  objection  was 
tak^n- 

»  Carr  o.  Sbaw,  B.  R.  Hil.  89  Geo.  & 
BajL  18»  n.  1.  In  an  action  on  a  pro- 
iniaaofy  note  made  ui  Philadelphia,  the 
fiist  eount  of  the  declaration  stated,  that  the 
defendant  at  Philadelphia,  in  parts  beyond 
the  aeas,  to  wit,  at  London,  &c.  acearding 
to  the  form  of  the  statute,  &e.  made  hia  note 
in  writing,  kc.  There  were  also  the  com- 
mon monej  eounts.  The  defendant  demur- 
red specially  to  the  fint  count,  and  plead- 
ed the  general  issue  to  the  others.  On  the 
demurrer  the  eoort  intimated  a  atrong  opin- 
ion that  the  statute  did  not  applj  to  foreign 
notes,  and  advised  the  plaintiff  to  amend, 
but  on  the  general  issue  Lord  Kenyon  said 
the  note,  though  not  within  the  statute,  is 
evidence  to  support  any  of  the  money 
cmmta,  and  the  plaintiff  had  a  verdict,  at 
GuUdfaaU,  lat  May,  1799.  N.  R  The 
pleadings  are  entered  as  of  Michaelmas 
Term,  39  G.  ?.  RoU,  1238. 

•  The  King  v,  Dick,  1 1«ach,  C  L.  4th 
ed.6S.    2Ea8t,92&aC. 

^  Taylor  «.  Dobbins,  1  Stra.  S89.  In 
ease  upon  a  promissory  note,  the  declara- 
tion ran,  that  Uie  defendant  made  a  note 
0t  mamt  mapn^ria  9cr^mi.  jEke^tion 
waa  taken  that  ainee  the  statute  he  should 
have  said  that  the  defendant  signed  the 
note,  but  the  court  held  it  well  enough,  be- 
cause laid  to  be  wrote  with  hia  owa  hand. 


and  there  needs  no  aubecriptioa  In  that 
case,  for  it  is  sufficient  if  his  name  ia  in  any 
part  of  it  I,  J.  S.  promise  to  pay,  is  as 
good  as  Ipromise  to  pay,  subscribed  J.  S. 
See  also  Elliott  v.  Comper,  1  Stra.  009.  2 
Ld.  Raym.  1S76.  and  Vm.  Abr.  tit  BUlsof 
Exchange,  11. 

P  Selw.  Ni.  Pri.  4th  edit  363. 

<i  Bishop  v/Toung,  2  60s.  &  Pul.  80,  4. 
Hill  1^.  Halfbrd,  ibid.  413.  Colehan  v. 
Cooke,  Willes,  394.  399,  note  b.  Brown 
e.  Harxaden,  4  T.  R.  152.  Carlos  v.  Fan- 
court,  6  T.  R.  486.  Heylin  v.  Adamson, 
2  Burr.  669.  Bayl.  3,  note  a.;  and  see 
Smith  V.  Kendal,  6  T.  R.  123. 

In  Heylin  e.  Adamson,  2  Burr.  600,  the 
question  was,  whether  liie  indorsee  of  a 
bill  was  bound  to  make  a  demand  upon 
the  drawer,  as  the  indorsee  of  a  note  most 
upon  the  maker;  and  per  Lord  Mansfield, 
while  a  note  continues  in  its  original 
shape  of  a  promise  from  one  man  to  an- 
other, it  bears  no  similitude  to  a  bill ;  bat 
when  it  is  indoraed,  the  resemblaJtict  be- 
gins, for  then  it  is  an  order  by  the  indorser 
upon  the  maker  to  pay  the  bidoraee, 
which  is  the  very  definition  of  a  biO. 
The  indoreer  ia  the  drawer,  the  maJker  of 
the  note  the  acceptor,  and  the  indorsee 
the  person  to  whom  it  is  made  payable ; 
and  all  the  authorities,  and  particularlj 
Lord  Hardwicke,  in  a  case  of  Hanaerton 
0.  Mackarell,  Mich.  10  Gea  2.  put  pro* 
miasonr  notes  on  the  same  footing  *vith 
bilk  of  exchange. 

Ia  Brawn  «>  Bartadeo,  4  T.  B.  M9, 
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respect  to  the  time  wfaea  a  Bote  is  payable,  that  there  id  no  difference  Sect.  i.  Of 
between  bills  and  proiiiiBsory  notes  ;  and  the  latter  when  payable  at  a  P'ovuMocy 
stited  tfHM,  are  also  entitled  to  three  days  of  ^ace  when  payable  to  '^^' 
betrer  or  order.'    And  in  Carlos  «•  Fanc^rt,  where  the  question  was, 
whether  or  not  a  note,  payable  oat  of  a  particular  fund,  could  be  de- 
clared on  as  a  promissory  note,  it  was  decidetl  in  the  necative,  ««be* 
**c«use  promissory  notes  must  stand  or  fall  on  the  same  niies  by  which 
**bills  of  exchange  are  governed."*    In  Heylin  v,   Adamson,*  Lord 
Mansfield,  declared,  tiiat  though,  while  a  promissory  note  continues  in 
its  original  sha^  of  a  promise  Trom  one  man  to  pay  to  another,  it  bears 
no  flimiHtude  to  a  bill  of  exchange,  yet  when  it  is  indorsed,  the  re* 
semblance  begins ;  for  then  it  is  an  order  by  the  inderser  upon  the 
naker  of  the  note  to  pay  to  the  indorsee  f  the  indorser  becomes,  aait 
were  the  drawer,  the  maker  of  the  note  the  acceptor  $  and  the  indorsee 
the  payee*"    This  point  of  resemblance  once  fixed,  the  law  relative  to  C   ^^^  ] 
bills  becomes  applicable  to  promissory  notes.     Hence  it  is  only  neces- 
sary to  refer  the  reader  to  the  prior  parts  of  the  work. 

With  respect  to  a  particular  description  of  notes  in  the  coal  tradej 
there  are  some  peculiar  provisions,  it  havii^  been  enacted,  that  all 
lightermen,  and  ether  buyers  or  contractors  of  coal  aboard  ship,  in  the 
port  of  LondoA,  shall,  at  the  time  of  delivery  of  such  coals,  either 
pay  for  the  same  in  ready  moneys  or  give  their /^roims^ofyno/e  for  paj- 
nent,  expressing  therein  the  words,  tmlue  received  in  coals^  and  that 
such  notes  may  be  protested  and  noted  as  inland  bills ;  and  that,  in  tle- 
faalt  of  such  protest  or  noting,  and  notice  thereof  aiven  to  the  in- 
dorsers  widiin  twenty  days  after  non-payment,  they  shall  be  discharged 
from  liability  $  and  it  is  enacted,  that  such  buyer  of  coals,  and  the 

where  the  court  deddcd,  that  three  dajm 
p^ct  ihouM  be  allowed  on  promiaBory 
Botes,  Lord  Ken jftt. observed,  that  the 
effect  of  the  atatute  was,  that  notet  were 
wildly  to  assume  the  shape  of  bills ;  and 
Bailer  J.  added,  that  the  eases  cited  m 
the  arguiaeat  showed  clearlj,  that  the 
couTts  of  Westminster  bad  thoosht  the 
vu^cfry  between  bilb  and  notes  so  strong, 
ttiat  the  rules  established  With  respect  to 
tbe  one,  oqght  also  to  prevail  as  to  the 
otlier ;  that  the  language  of  the  preamble 
of  the  aet  was  express ;  that  it  was  the 
^ject  of  the  legislature  to  put  notes  ex- 
^^y  on  the  same  footing  with  bills  ;  and 
^t  the  enacting  part  pursued  that  inten- 
tion. The  same  doctrine  is  to  be  found 
in  Carlos  v,  J*aneourt,  5  T.  R.  482.  £die 
^  East  India  Company,  Burr.  1224. 

In  2  Bla.  Com.  470,  and  Bayley  on  Bills, 
^»  It  is  said,  that  a  note  may  be  consider- 
ed on  comparison  with  a  bill  as  accepted 
^hen  it  issues. 

'  Brown  e.  Harraden,  4  T.  R.  152.  See 
the  preceding  note,  and  cases,  Manning's 
ladex,  65. 

Smith  »,  Kendall,  6  T.  R.  123.  Three 
<^8  grace  are  allowed  on  a  promis-sory 
note  payable  to  A.,  without  adding,  **  or 
to  lus  order,"  «*  or  to  bearer."  Lord  Ken- 
you,  C.  J.  said,  "If  this  were  res  in- 
^^tL,  and  there  were  no  decision  upon 
^  Bubiect,  there  would  be  a  great  deal 
«f  weigM  in  the  defendant's  objection ; 

CiniTY  ON  BltLS. 


but  it  was  decided,  in  a  case  ci  Lord 
Raymond  (8  Ld.  Raym.  Ift45.)  on  de- 
murrer, that  a  note  payable  to  B.,  witb- 
ottt  adding,  or  to  his  order,  or  to  bearer, 
was  a  le^  note  withk  the  act  of  parlia- 
ment It  ia  also  said  In  Marius,  that  a 
note  may  be  made  payable  either  to  A.  or 
bearer,  A.  or  order,  or  to  A.  only.  In  ad- 
dition to  these  authorities,  I  have  made 
inquiries  among  different  merchants,  re- 
specting the  practice  in  allowing  the  three 
days  grace,  the  result  of  which  is,  that 
the  blink  of  EngFand,  and  the  merchania 
in  London,  allow  the  three  days  grace  on 
notes  like  the  present  The  opinion  of 
merchants,  indeed,  would  not  govern  this 
court  in  a  question  of  law,  but  I  am  glad 
to  find  that  the  practice  of  the  commer- 
cial world  coincides  with  the  decision  of 
a  court  of  law.  Therefore,  I  thmk  that 
it  would  be  dan^rous  now  to  shake  that 
practice,  wfaieh  is  warranted  by  a  solemn 
deehrfott  of  this  court,  by  any  speculative 
reasoning  on  the  aubiect;  and  conse- 
quently diis  rule  must  be  made  absolute,  * 
to  enter  a  verdict  for  the  plaintiff." 

*  CarkM  V.  Faneourt,  5  T.  R.  486.  KH 
V.  Halfbrd,  2  Bos.  &  Pul.  41S. 

*  Heyiin  v»  Adamson,  2  Burr.  676. 

*  In  Bishop  v.  Young,  2  Boa.  k  PuL  88. 
ibe  court  observed,  that  this  resemblanee, 
so  far  as  regards  the  remedy  by  action  of 
debt,  does  not  bold. 

Qq 
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Sect  1.  Of  master  of  the  veaseU  shall,  for  refaaing  to  insert  the  words,  value  rt' 
prombsozy  ceivcd  iti  coals^  or  receiving  a  note  for  coals  without  those  words*  forfeit 
J^IOO.'  Upon  this  act  it  has  been  decided,  that  it  extends  only  to  con- 
tractors for  coals,  and  to  cases  between  an  indorser  and  indorsee;'  and 
that  though  the  act  directs,  that  the  instrument  shall  be  drawn  in  a  par- 
ticular form,  under  a  severe  penalty,  yet,  if  drawn  in  a  differ^it  form, 
([  331  3  'i^  is  ^^^  ^oi<^9  ^^^  ^b^t  the  efiect  of  die  act  is  only  to  8ub|eot  the  party 
to  a  penalty.* 


notes. 


Sect  2.  Of  Backer's  Cash  Notbs,  formerly  called  goldsroilii's  notes,  are  in 
banker's  effect  promissory  notes  given  by  bankers,  who  were  originally  ^Id- 
smiths.*  From*Lord  Holt's  jucigment  in  the  case  of  Buller  v.  Cnps,* 
it  appears  tliat  these  notes  were  attempted  to  be  introduced  by  the 
goldsmiths,  about  thirty  years  previously  to  the  reign  of  Qaeen  Anne, 
and  were  generally  esteemed  by  the  merchants  as  negotiable;  but  Lord 
Holt  as  strenuously  opposed  their  negotiability  as  he  did  that  of  com- 
mon promissory  notes,  and  they  were  not  generally  settled  to  be  nego- 
tiable until  the  statute  of  Anne  was  passed,  which  relates^  to  these  as 
well  as  to  common  promissory  notes.  They  appear  originally  to  have 
been  given  by  bankers  to  their  customers,  as  acknowledgments  for 
having  received  money  for  their  use.''  At  present,  cash  notes  are 
seldom  made  except  by  countrv  bankers,  their  use  having  been  super- 
seded by  the  introduction  of  cnecks.**  When  formerly  issued  by  Lon- 
don bankers^  they  were  sometimes  called  shop  notes :  m  point  of  form 


»  See  Bayl.  121 ,  2.    3  Gea  2.  c.  26. 

8.  7.  "  And  be  it  further  enacted,  by  the 
authority  aforesaid,  That  from  and  after 
the  24db  day  of  June,  1780,  all  lighter- 
men, and  oUier  buyers  of  or  contractora 
for  coals,  on  board  of  any  ship  or  vessel 
in  the  port  of  London,  shall,  at  the  time 
of  the  delivery  of  such  coals,  either  pay 
for  die  same  in  ready  money,  or  for  such 
part  thereof  as  shall  not  be  so  paid  for, 
shall  give  their  respective  promissory 
notes,  or  notes  of  their  hands,  for  pay- 
ment thereof,  expressing  therein  the 
"words  t  value  reeewed  in  eocUs J  payable  at 
snch  day  or  days,  time  or  times,  as  shall 
for  that  purpose  be  agreed  upon  between 
such  lighterman,  or  other  buyer  of  or 
contractor  for  coals,  and  the  master  or 
owner  of  such  ship  or  vessel,  or  his  agent 
or  factor  on  his  behalf ;  and  that  all  such 
notes,  in  case  of  non-payment  at  the  re- 
spective days  and  times  therein  mention- 
ed, shall  and  may  be  protested  or  noted, 
in  such  manner  as  inland  bills  of  exchange 
may  now  be,  and  in  default  of  such  pro- 
testing and  noting  by  any  indorsee,  and 
notice  thereof  given  by  such  indorsee  to 
the  respective  indorser  or  indorsers,  with 
in  twenty  days  after  such  failure  of  pay- 
ment, such  respective  indorser  or  in- 
dorsers, to  whom  such  notice  shall  not  be 
given,  shall  not  be  chargeable  with  or 
liable  to  answer  or  pay  such  sum  of  money 
as  shall  be  mentioned  to  be  payable  in  or 
by  such  note  or  notes,  nor  any  part  there- 


form 

of ;  any  law,  usage,  or  custom  to  the  con- 
trary thereof  notwi^tanding." 

8.  a  "  And  be  it  further  enacted. 
That  all  such  lightermen,  or  others,  buyers 
of  or  contractors  for  coals,  who  shall, 
after  the  24th  day  of  June,  1730,  refuse 
to  give  their  note  or  notes  for  coals  to  them 
respectively  delivered,  and  shall  refuse  to 
insert  the  said  .words,  value  receited  m 
coals t  and  every  such  master  who  shall  take 
any  such  note  from  any  dealer  in  coals,  io 
which  note  the  words,  vahte  received  m 
coals t  are  not  expressly  inserted,  such 
lighterman,  buyers  (tf,  or  contractor  for 
coals,  and  masters,  shaU,  for  every  such 
refusal  or  acceptance,  respective^  for- 
feit and  pay  the  sum  of  one  hundred 
pounds." 

y  Smith  V,  Wilson,  And.  187. 

«  Per  Holroyd,  J.  in  Wigan  ».  Fowler, 
1  Stark.  468. 

•  Moor  t>,  Warren,  1  Stra.  415.  Ttsnxt 
Mead,  id.  ibid.  Hayward  and  the  Bank 
of  England,  id.  650.  Smith's  Wealdi  of 
Nations,  1  vol.  446,  6,  7,  8.  but  see  Brook 
V.  Middleton,  1  Campb.  449  ,  where  they 
were  treated  as  checks.  Selw.  Ni.  Pri  4ih 
edit  868. 

^  BuUer  t^.  Crips,  6  Mod.  29,  SO.  Ni- 
cholson 0.  Sedgwick,  Lord  Raym.  ISO. 
Horton  v.  Coggs,  3  Lev.  299. 

'  Ford  t^.  Hopkins,  Holt,  119.  1  Salb 
283.  S.  C. 

<!  See  Selw.  Ni.  IH  4tfa  edit  388i 
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they  are  similar  to  common  promisaory  notes,  payable  to  bearer  on  Sect  2.  of 
demand,  and  are  stated  in  pleading  as  such.     On  account  of  their     b^l^er's 
being  payable  on  demand,  they  are  considered  as  cash,  whether  paja-*^^^^'* 
ble  to  order  or  bearer^'  but  if  presented  in  due  time,  and  dishonoured, 
tbey  will  not  amount  to  payment^    If  any  part  of  the  consideration  of 
an  annuity  be  paid  in  country  bank-notes,  tne  dates  and  times  of  pay- 
ment must  be  set'  forth  in  the  memorial,  because  thej  are  not  con- 
sidered as  cashfs  and  if  they  are  deposited  with  a  stakeholder,  they 
cannot  be  recovered  from  him  as  money  had  and  received,,  unless  he 
agreed  to  receive  them  as  money.  ^     l^ney»  lil^^  banker's  checks,  are 
generally  traosferred  from  one  person  to  another  by  delivery.     They  £  332  ] 
may,  however,  be  negotiated  by  indorsement,  in  which  case,  the  act  of 
indorsing  will  operate  as  the  making  of  a  bill. of  exchange,  and  the 
instrument  may  be  declared  on  as  such  against  the   indorser.^    In 
other  respects  they  are  affected  by  the  same  rules  as  bills  of  exchange.^ 
The  time  when   these  notes   should   be  presented   for  payment,   is 

governed  by  the  rules  relating  to  checks  payable  on  demand,  which 
ava  already  been  stated,  and  to  which  part  of  the  work  the  reader  is 
referred.^ 


Bank  Notes  owe  their  origin  to  the  5  William  and  Mary,  c.  20.  Bai^notM 
s.  19,  20.  29.,  and  the  8  &  9  William  3.  c.  20.  s.  SO.,  by  the  first  ^f        ^^ 
which  statutes,  power  was  ^iven  to  the  king  to  incorporate  the  persons 
subscribing  towards  the  raising  and  paying  into  the  receipt  of  the  ex- 

The  Governor  and 

are  uniformly  made 

Race,"  observed, 

^^  That  these  notes  are  not,  like  bills  of  exchange,  mere  securities,  or 
*^  documents  for  debts,  nor  are  so  esteemed  ;  but  are  treated  as  money 
**in  the  ordinary  course  and  transactions  of  business,  by  the  general     , 
**  consent  of  mankind  j  and  on  payment  of  them,  whenever  a  receipt 

*  Tusel  V.  Lewis,  1  Lord  R»yin.  744.  inon  promissory  notes,  or  bills  of  exchange.           , 

Peacock  v.  Rbods,  Dougi.  625.    Owenson  If  these  were  payable  at  a  future  day,  they 

9.  Morse,  7  T.  R.  64.  could  in  no  sense  be  considered  as  money, 

'  Owenson  o.  Morse,  7T.  R.  64.    Ante,  but  the  time  of  payment  cannot  alter  the 

143,  in  notes.  Ward  v.  Evans,  Lord  Raym.  nature  of  the  thing.    The  action  should  ra- 

928.    Ante,  99,  and  see  ante,  271,  2.  ther  have  been  trover,  or  upon  a  special 

e  Morris  9.  Wall,  1  Bos.  ft  Pul.  208.  assumpsit;  and  that  Mr.  Justice  Lawrence, 

*^  Pickard  v.  Bankes,  1$  £ast,  20.  A  in  a  similar  case  at  Stafford,  held,  that  mo* 
staJie-holder  receiving  country  bank  notes  ney  had  and  received  would  not  lie.  Lord 
as  money,  and  paying  them  over  wrong-  Ellenborough,  C.  J.  **  Provincial  notes 
folly  to  ihe  original  staker,  after  he  had  are  certainly  not  money;  but  if  the  defen* 
lost  the  wager,  is  answerable  to  the  vnn*  dant  received  them  as  ten  guineas  in  mo- 
ner,  in  an  action  for  money  had  and  re«  ney,  and  ajl  parties  agreed  to  treat  them  as 
cetved  to  his  use.  It  appeared  that  the  such  at  the  time,  he  shall  not  now  turn 
deposit  bad  been  made  in  Hull  bank  liotes,  round  and  say  that  they  were  only  paper, 
payable  to  bearer,  and  not  in  coin  of  the  and  not  money :  as  against  him  it  is  so 
realm,  and  the  payment  over  to  the  other  much  money  received  by  him."  Rule  re- 
party  was  in  notes  of  the  same  description,  fused. 

The  learned  Judge  who  tried  the  cause,  *  Lovelass  on  Bills,    68.      Mendez  v. 

thought  that  these  Were  to  be  considered  Carreroon,  Ld.  Raym.  743.  Hill  v.  Lewis, 

as  money^  as  between  those  parties,  and  1  Salk.  132,  3.    Brown  v.  Harraden,  4  T. 

therefore  the  plaintiff  recovered  a  verdict  R.  149. 

for  the  amoont    It  was  afterwards  moved  ^  Hill  9.  Lewis,  1  Salk.  132. 

lo  set  aside  the  verdiet,  and  by  leave  to  >  Ante,  273  to  276. 

«&ter  a  nonsuit    Notes  of  this  deseriptMm^  •  Miller  9.  Race,  1  Burr.  467.    See 

h  WW  conteaded,  were  no  aore  tim  com*  3  Atk.  282. 
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•  Flemmg  v.  Brook»  1  Scho.  &  Lcfr.  318, 
19.    UVe8.e82. 

^  Ante,  2.    1  Roper,  3. 

P  Loundes  6.  Anderson,  13  East,  130, 
135.     1  Campb.  651.  ante,  147, 8. 

4  Wright ».  Rehd,  8  T.  R.  554.  Cousins 
r.  Thou^pwm,  6  T.  R  335. 

'  Noyes  9.  Price  and  another.  Sittings, 
London^  post,  Hil.  T«rn,  16  Geo.  3.  Se- 
lect Cases,  242. 

•  Loagchamp  «.  Kenney,  DougL  IS8. 

'  Francis  9.  Nash,  Rep.  T.  Hardw.  58. 
KiU|^t0.Crid«Ue,9£afft,48.  4Cas^510. 
DoMri.886. 

«  Wfifht «.  Beed,  3  X  R.  554:  Grigby 
V.  Oiikes,  2  Bosi  U  Pul.  526. 


Sect.  3.  ii  is  required,  the  receipts  are  always  given  aa»  for  BMmej,  not  as  for 
Banknotes  n  securities  or  notes."  They  pass  by  a  will  which  bequeaths  all  the 
testator's  money  or  cash,*  or  all  his  property  lA  such  a  house;  and  they 
may  pass  as  a  dontUio  mortis  causd.''  In  bai^ruptcies  tiiey  cannot  be  i 
followed  as  identical  and  distinguishable  fron  money*  If  they  be  lost, 
an  action  of  trover  will  not  lie  against  the  b^na  fidt  holder  by  the  true 
owner.'  In  a  case,  also,  on  the  annuity  act,  where  die  whole  con- 
sideration was  described  in  the  memorial  as  mooey^  and  it  appeared 
that  only  a  part  of  it  was  money,  and  the  residue  Iwak-notes^  it  was 
decided  on  the  above  principle,  that  the  consideration  was  well  set 
out.<i  It  has,  however,  been  adjudged,  that  an  action  for  money  had 
and  received  will  not  lie  asainst  a  finder  of  them,  to  recover  the  value, 
unless  money  has  actually  oeen  received  for  them,'  thou^  if  not  pro- 
duced on  the  trial,  the  receipt  of  &eir  value  will  be  presumed  ;*  nor 
can  the^  be  taken  in  execution  ;*  nor  is  a  tender  of  bank-iMytes  suffi- 
cient, it  objected  to  at  the  time  of  the  oiler,*  though,  after  such  a 
tender,  a  creditor  cannot  arrest  bis  debtor,  it  having  been  enacted,* 
that  no  person  shall  be  held  ti>  bail,  unless  the  affidavit  of  debt  allege 
that  no  offer  has  been  made  to  pay  tlie  d^bt  in  bank-notes  payable  on 
demand.  The  stealing  of  these  notes  is  felony,'  and  the  forgery  of 
them  is  also  by  different  statutes  declared  to  be  felony.*  They  are 
assignable  by  delivery.*  A  mode  of  enforcing  payment  of  tliem  was 
provided  by  8  &  9  William  3.  c.  £0.  s.  30,  but  now  when  the  right  to 
receive  payment  is  disputed,  the  course  is  to  proceed  by  action  agunst 
the  bajDK.  Possession  is  prima  facie  evidence  of  property  in  a  bank 
note.  Therefore,  in  trover  for  a  bank-note,  it  is  not  a  prima  facie 
case  for  the  plaintiff  to  prove  that  the  note  belonged  to  him,  and  that 
the  defendant  afterwards  converted  it ;  and  the  defendant  will  not  be 
called  upon  to  show  his  title  to  the  note,  without  evidence  from  the 
other  side  that  he  got  possession  of  it  mcUa  fide^  or  without  considera- 
tion.^ And  in  Lowndes  v.  Anderson^  it  was  held,  that  bank-notes 
could  not  be  followed  by  the  legal  owners  into  the  hands  of  b<ma  fidt 
holders  for  valuable  consideration  without  notice.  And  in  Solomons  v. 
The  Bank  of  England,'  it  was  decided,  that  the  holder  of  a  bank-note  is 
[  334  Inrimayacte  entitled  to  prompt  payment  of  it,  and  cannot  be  affected 
oy  the  previous  fraud  oi  any  former  holder  in  obtaining  it,  unless 
evidence  be  given  to  bring  it  home  to  his  privity.  Bttt  where  a--  bank- 
note for  £500  had  been  fraudulently  obtained  by  some  person  unknown; 
and  on  its  being  presented  for  payment  sometime  afterwards,  by  an 
agent  of  a  forei^  principal,  information  was  given  of  the  fraud ;  ana  the 
principal  was  desired  to  inform  tlie  bank  how  he  came  by  it ;  but  the 
only  account  he  would  g^ve  of  it  was,  that  ho  had  received  it  in  pay- 


>  38Gea3.c.Ls.a  48 Qeo. 2. c.  18. 
s.  2. 

r  2  Geo.  2.  c.  25.  s.  3l    9  C^ee.  2.  c.  I& 

*  15  Geo.  2.  c.  T4.  s.  11.  13  Geo.  1 
c.  79,  s.  L  41  Gto.  3.  c.  39.  2  Easif^  P- 
C.  876,  Ac. 

«  Francis  9.  Nash,  &ep.  T.  Haidv.  53. 
supra,  not«. 

i»  King  9.  Milsom,  »Cainpb.  6.  Ri^aid 
9.  Carr,  1  Campb.  551. 

*■  Lowndes  th  Andeiso^,  19  Eiat»  19S. 
%  Rose,  99, 102,  s.  a. 

'  Sdlomons  r.  The  Bank  of  Englaad, 
IS  Cast,  135. 
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laent  «f  gMds  firom  a  man  dressed  in  such  a  way  of  whom  he  knew  ^  ®®**'  ^ 
nothing;  and  it  was  further  proved,  that  bank-notes  of  so  lar^  a  value  °*^ '**'*^ 
were  not  usaall  j  circulated  in  that  foreign  country  ^  this  was  held  to  be 
sufficient  evidence  to  be  left  to  a  jury  or  the  principal's  privity  to  the 
original  frauds  in  an  action  of  trover  brought  by  his  agent  to  recover  it 
from  the  bank,  who  had  detaitied  it  under  the  authority  of  the  original 
owner,  to  whom  it  properly  belonged.  And  the  question  was  not  al- 
tered by  tiie  agent  who  received  it,  having,  after  notice,  made  payments 
for  his  principal,  which  turned  the  balance  in  favour  of  such  agent 

A  formal  set  of  words  is  in  general,  no  more  essential  to  the  validity      Sect  4. 
of  a  promisBory  note,  cash  note,  or  bank  of  England  note,  than  it  is  Form   and 
to  that  of  a  biu  of  exchange.^     It  is  sufficient  if  a  note  amount  to  an  qu»l>o«*  of 
absolute  priHnise  to  pay  money.    And  a  note  promising  to  account  ^^*^^ 
with  anoth^*  or  his  order,  for  a  certain  sum,  value  received,  is  a  valid 
prooiissery  note,  though  it  contai*>  no  formal  promise  to  pay.'    So 
where  the  note  set  forth  in  the  declaration  was,   ^^  I  acknowleclge  my- 
,'^self  to  be  indebted  to  A.  in  £ — ,  to  be  paid  on  demand,  for  value 
'^  received  f^  on  demurrer  to  the  declaration,  the  court  held  that  this 
]&'as  a  good  note  within  the  statute ;  the  words  ^^tobe  paidy^^  amount- 
ing to  a  promise  to  pay,  observing  that  the  same  words  in  a  lease  would 
amount  to  a  covenant  to  pay  rent.»     So  a  promissory  note  payable  to 
B.  (omitting  the  words   *^or  order,")    three  months  after  date,  was 
holden  a  goM  note  within  the  statute.^    So,  where  a  note  was  in  this 
form,  i«  I  do  acknowledge  that  Sir  A.  C.  has  delivered  to  me  all  the 
'^  bonds  and  D«tes  for  which  jg400  were  paid  to  him  on  account  of 
'*  Colonel  S.,  and  that  &r  A.  delivered  to  me  Major  6's.  receipt,  and 
'^bill  on  me  for^lO,  which  dSlO,  and  £\5.  5«.,  a  balance  due  to 
^'  Sir  A.,  I  am  still  indebted,  and  do  promise  to  pay ;"  on  demurrer  to 
the  deduction  the  note  w*^  adjudged  good. »     And  when  the  promise  [   335   ] 
was  by  A.   to  pay  so  much  to  B.  for  a  debt  due  from  C.  to  B.  it  was 
holden,  that  it  was  within  the  statute,  being  an  absolute  promise,  and 
as  negotiable  as  if  it  had  been  generally  for  value  receivea.^ 

But  the  mere  acknowledgment  of  a  debt,  without  some  words  from 
whence  a  promise  to  pay  money  can  reasonably  be  inferred,  it  is  said, 
will  liave  no  other  operation  than  being  evidence  of  a  debt :  and  there- 
fore the  common  memorandum,  *^I  O  U  such  a  sum"  has  been  de- 
termined not  to  amount  to  a  promissory  note,  and  need  not  be  stamped.^ 
Nor  is  an  instrument  acknowledging  the  receipt  of  a  draft  for  the  pay- 
ment of  money,  and  proquising  to  repay  the  money,  a  promissory  note, 
hut  only  a  spedal  agreement  for  the  re-payment,  depending  on  the  con- 


•  Colehan  «.  Cooke,  Willes,  898 ;  see 
"*  cases,  late,  41,  2,  Bopl.  34.  Selw. 
•1th  edit  361,  2,  a 

'  Morris  o.  Lee,  8  Mod.  302.  1  Stra. 
^-  iid.  Rayra.  1396.  &  C.  2  Atk.  32. 
Ante,  41,  note.     ^ 

K  Casboine  v.  Dutton,  Seacc.  fill  6. 2. 
S€lw.  4tli  edit  363,  note  p. 

^  Smitll  9.  IDndftl,  6  T.  R.  128.  Ante, 
W>  note.  Moore  v.  Pain,  Rep.  Temp. 
Haidw.  »,  where  Ld.  Hardwieke,  C^. 
uid,  this  point  had  been  ruled  often. 

*  Cliadwick  v.  AUen>  Stra.  706.    Ante, 


k  Popplewell  V.  Wilson,  1  Stra.  264,  on 
error,  from  C.  P. 

'  Israel  v.  Israel,  1  Campb.  498.  Fi.sher 
V.  Leslie,  1  Esp.  Rep.  426.  But  in  Guy 
V,  Harris,  Sittings  after  Blaster  Term, 
ISOO,  at  Guildhall,  in  the  C.  P.  before 
Iiord  Eldon,  such  a  note  was  attempted 
to  be  given  in  evidence  Inr  way  of  set-off, 
but  bis  Lordship  ruled  that  it  eould  not 
be  given  in  evidence,  not  being  stamped, 
being  a  promissory  note,  though  not  ne- 
gotiable. Mr.  Serjeant  Marshall  for  the 
plamtifi,  Mr.  Serjeant  Best  for  the  de- 
fendant See  Bay].  4.  Mioaing'*  Index, 
215. 
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Sect.  4.  tingency  of  the  draft's  bein»  honoured."    It  is  advisable,  however,  t« 
Form   and|ugg,.|.  ^j^^  words  "value  received.*'" 

qualities  of 
promissory 

notes,  &c.  Promissory  notes,  given  in  pursuance  of  the  Lord's  act,  S2  Geo.  2. 
c.  28.  s.  IS,  in  order  to  prevent  the  debtor's  discharge,  must  be  ^vcq 
in  a  particular  form,  the  statute  enacting,  that  the  prisoner  shall  be 
discharged,  unless  the  creditor  insist  that  lie  shall  be  detained  In  prison, 
and  shall  agree  by  writinjj;,  signed  with  his  name  or  mark  (or  if  he  be 
but  of  England)  under  the  hand  of  his  attorney,  to  pay  and  allow  the 
prisoner  weekly,  a  sura  not  exceeding  3s.  6(/.  (or  if  more  creditors  than 
one  insist  on  his  detention,  not  exceeding  2s.  a  week  each.)^  to  be 
paid  on  Monday  in  every  week,  so  long  as  the  prisoner, shall  continue 
in  execution  ;  and  in  every  such  case  the  prisoner  shall  be  remanded. 
And  the  court  has  no  power  to  moderate  the  sum  to  be  paid  to  a  pri- 
soner on  his  being  remanded,  but  a  note  must  be  signed  for  the  fall 
sum  directed  by  the  act.  And  if  failure  be  made  in  payment  of  the 
said  weekly  suras,  the  pnsoner,  upon  application  to  the  court  in  term 
time,  or  in  vacation  to  a  judge,  may,  by  order  of  the  court  or  judge, 
be  discharged  out  of  custody,  on  executing  an  assignment  and  con- 
veyance of  his  estate  and  effects.    The  decisions  on  this  clause  of  the 

r  336  ]  act  have  already  been  so  ably  collected,  that  it  is  not  necessary  here 
to  state  theni.v 

Requisites  Certain  requisites  are  indispensable  to  the  validity  of  all  promissory 
of  notes,  notes  ;<i  thus  they  must  be  made  payable  at  all  events, '.and  not  out 
of  a  particular  uind,»  which  may  or  may  not  be  productive.  But  a 
statement  of  the  consideration  for  which  a  note  is  made  will  not  vi- 
tiate it*  Notes  must  also  be  for  the  payment  of  money  only,  and 
not  for  the  performance  of  any  other  act  ;■»  on  the  latter  principle  it 
vras  adjudged,  that  a  written  promise  to  pay  j6300  to  B.  or  order,  *'  in 
three  good  East  India  bonds,*'  was  not  a  promissory  note  ;^  and  that 
an  undertaking  *'to  pay  money,  and  deliver  up  horses  and  a  wharf," 
on  a  particular  day,*  or  an  enjragement  ♦*  to  pay  money  on  demand,  or 
surr/ender  the  body  of  A.  B."'  would  not  operate  as  a  note  within  the 
statute  of  Anne. 

A  promise  by  the  defendant  to  pay  to  plaintiff  £26  within  a  month 
after  Michaelmas,  if  defendant  did  not  pay  the  £^6  for  which  the 
plaintiff  stood  engaged  for  his  brother  T.  B.  is  not  a  promissory  note.' 
So  a  promise  to  pay  A.  B.  £ —  value  received,  on  the  death  of  C.  D. 
provided  he  leaves  either  of  us  sufficient  to  pay  the  said  sum,  or  if  we 
shall  be  otherwise  able  to  pay  it  ;■  and  a  promise  to  pay^  money  within 
so  many  days  after  the  maker  of  the  note  should  marrVf  are  not  within 
the  statute.  So  where  the  promise  was  to  pay  A.  F.  £ —  <mt  of  the 
maker's  money  that  should  arise  from  his  reversion  of  £ —  when  sold^ 

n  Williunsonv.  Bennett,  2  Campb.  417.  *  Bol.  Nt  Pri  272:    AAte>  4Sw 

Ante,  46,  7.  '  Id.     Martin  o.  Cbauntry,  2SUa  1271- 

B  Bishop  9.  Toung,  2  Bos.  &«  Pul.  SI.  Ante,  45,  note. 

Ante,  67, 8.  y  Ahte,  46.    Jenny  v.  Herle,  2  Lorf 

"  87  G}eo.  3.  c.  8&  s.  8,  4.     Tidd,  6th  Raym.   1362.    Smith  v.  Boehm,  GUb.  L 

edit.  381 ;  but  see  Barnes,  377.  389.  890.  of  Evid.  98.   cited  Lord  Raym.  1851- 

P  Tidd*s  Prac.  6th  edit  881  to  884.  Ante,  45,  note.    Williams  o.  Lueas,  1  P« 

^  Ante,  41  to  50.    Bayh  4,  5,  6.  and  8  W.  481,  note  1. 

to  16.  *  Appleby  «.  Biddulpb,  8  Mod.  8S8. 

'  Ante,  42.  ante,  48,  note.                           J 

•  Ante,  la  •  Roberts  v,  Peake,  1  Bttrr.  823.   Ani«, 

«  Ante,  89.  4S,  B9le.     Beardaley  «.  BaidwiB>  Stn^ 

»  Ante,  45.  1161.    7  Mod.  417. 
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and  the  declaration  averred  the  sale  of  the  reTereioQ)  yet  it  was  holden     Sect  4. 
that  the  note  could  not  be  declared  on  as  a  negotiable  note  under  the  ,JJJ}j^^^ 
statute,  because  the  money  was  to  be  paid  only  on  a  contin^ncy.^    ^^  promuBorj 
where  the  promise  was  to  pay  j6—  on  the  sale  orproduce,  immediately  notes,  4tc 
when  sold,  of  the  White    Hart,  St.  Albans,  Herts,  and   the  goods 
therein,  although  it  was  averred  in  the  declaration,  that  the  house  and 
goods  were  sold,  yet  the  note  was  considered  invalid. ^^    The  same 
principle  was  recognised  in  the  following  caseS)  though  the  notes  were 
held  good. 

A  promissory  note  was  given  to  an  infant,  payable  when  he  should  [  S97  ] 
come  of  age,  viz.  on  such  a  day  in  such  a  year,  this  was  holden  good; 
for,  per  Denison  J.  here  is  no  condition  or  uncertainty,  but  it  is  to  be 
paid  certainly,  and  at  all  events,  only  the  time  of  payment  is  post* 
poned.''  So  where  the  plaintift'  declared  in  the  first  count  on  a  pro- 
missory note,  dated  srth  May,  1732,  whereby  defendant  promised  to 
pay  to  H.  D.  or  order,  150  guineas,  ten  days  after  the  death  of  his 
lather,  John  Cooke,  for  value  received  $  wKich  note,  after  the  death 
of  the  father  (which  was  laid  to  be  on  the  2d  April,  1741,)  was  duly  in- 
dorsed by  D.  to  plaintiff;  and  in  the  second  count,  on  a  promissory 
note,  dated  15th  July,  173^,  whereby  defendant  promised  to  pay  H.  D. 
or  order,  six  weeks  after  the  deaih  of  his  father,  50  guineas,  fur  value 
received,  the  like  indorsement  laid  after  the  death  of  the  father  as  be- 
fore ;  after  a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted 
for  defeniiant,  in  arrest  of  judgment,  that  these  notes  were  not  within 
the  statute  3  &  4  Anne,  c*  9.  After  three  arguments,  Willes,  Chief 
Justice,  delivered  the  opinion  of  the  court  in  favour  of  the  plaintiff;  on 
the  ground  that  the  notes  did  not  depend  on  any  contingency :  that 
there  was  a  certain  promise  to  pay  at  the  time  oi  giving  the  notes,  and 
the  money,  by  virtue  thereof,  would  become  due  and  payable  at  one 
time  or  other,  though  it  was  uncertain  when  that  time  would  come; 
that  there  was  not  any  weight  in  the  objection,  that  the  maker  might 
have  died  before  his  father,  in  which  case  the  notes  would  have  been 
of  no  value,  because  the  same  might  be  said  of  any  notes  payable  at  a 
disttant  time,  that  the  maker  might  die  worth  nothing  before  the  note 
became  payable.  He  added  that  he  thought  that  the  averment  of  the 
death  ot^tKe  father  before  the  indorsement,  did  not  inake  any  alteration: 
because  they  were  of  opinion,  that  if  the  notes  were  not  within  the 
statute,  ab  im/to,  they  could  not  be  made  so  by  any  subsequent  con- 
tingency.* 

So  where  the  note  was  tq  pay  within  a  certain  time  after  such  a  ship 
was  paid  off,  it  was  holden  good ;  because  the  ship  would  certainly  be 
paid  off  some  time  or  other.' 

It  has  been  said,'  that  in  the  application  of  the  rule  relative  to  these 
instruments  being  payable  at  all  events,  tliere  is  a  distinction  between 
bills  of  exchange  and  promissory  notes,  and  that  a  note  may  in  certain 
cases  be  payable  on  a  contingency;^  but  it  will  appear,  that  the  cases'  f  $38  1 

^  Carlos  V.  Fsacourt,  5  T.  R.  481.—  <  Andrews  v.  Franklin,  Hil.  3  Geo.  1.  B. 

Ante  R.  1  Stra.  24.    Sed  gwarCf  see  aate^  49»  as 

<  HUl  o.  Halford,  2  Boa.  &  Pul.  4ia  to  this  point 

Ante,  44.  note.  K  Kyd,  56. 

^  Goes  tf.  NelBon,  1  Burr.  226.    Ante,  ^  Dawkes  «.  Delorain,  2  Bla.  Rep.  762. 

4S.  Ante,  4S,  44. 

•  €k>lelian  o.  Ck>oke,  Willes,  393,  afi&ne-  *  Cooke  o.  Colehan,  2  Stra.  1217.    An- 

efl  in  error,  Stra.  1217.    Ante,  48.  drews  v,  Franklin,  1  Stt^  24.  Goss  o.  Mel*               ' 
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Sect  4.  adduced  in  support  of  this  distinction,  are  equally  applicable  to  bill« 
rtkw^**^  exchange ;  and  it  is  now  settled,  that  in  ^neral,  if  a  note  be  pay- 
pronrissorr  ^^^^  ^^  ^  contingency,  it  will  be  as  inoperative  as  a  bill  payable  in  the 
notes,  Ice.  same  manner.^     It  has  also  been  observed,^  ^at  in  tne  application 
of  the  principle  that  these  instruments  must  not  be  payable  out  of  i 
particular  fund,   there  is  a  material  distinction  between  bills  of  ex- 
change and  promissorr  notes ;  but  the  case"  adduced  in  support  of  this 
opinion,  only  shows  that  the  statement  in  a  bill  or  note,  of  the  con- 
sideration for  which  it  was  made,  will  not  vitiate  it."    It  is  also  settled, 
that  it  is  not  necessary  that  a  note,  any  more  than  a  bill  of  exchamc^, 
should  bontain  any  words  rendering  it  negotiable.^    In  short,  all  the 
rules  relative  to  the  qualities  of  a  bill  of  exchan^,  are  equally  appli- 
cable to  notes^  and  it  would  be  an  unnecessary  repetition  to  enumerate 
then. 

When  a  promissory  note  is  made  by  several,  and  expressed  ^  we  pro- 
mise to  pay,"  it  is  a  joint  note  only;  but  if  a  note  be  si^ed  by  seve- 
ral persons,  and  begin  *'/  promise,*'  &c.  it  is  several  as  well  as  joint,  and 
the  parties  may  be  sued  jointly  or  several ly.'(4S8)  But  if  a  promissorr 
[  339  3  note  appears  on  the  face  of  it  to  be  the  separate  note  of  A.  only,  it  can- 
not be  declared  on  as  the  note  of  A.  and  B.,  though  given  to  secure  a 
debt  for  which  A.  and  B.  were  jointly  liable.^ 

■ 

In  an  action  by  A  against  B.  upon  a  promissory  note,  it  was  stated 
in  the  declaration,  that  B.  and  another  jointly,  or  severally  promised  to 


•on,  1  Burr.  227.  Evans  9.  Underwood, 
1  Wils.  262. 

c  Carlos  9.  Faneourt,  5T.  R.  486.  Ante, 
44.  Coleban  o.  Cooke,  WiUes,  888,  S. 
Williamson  o.  Bennett,  2  Campb.  417. 
Ante,  46. 

il^d,  S3. 

»  Burchell  «.  8Iocock,  Ld.  Rajm.  1545. 

•  Haufloullier  e.  Hartfunk,  7T.  R.  723. 
Atlon.  Rel.  Ca.  89.     Et  Ante,  50. 

«  Smith  V.  Kendall,  6  T.  R.  28.  Ante, 
06  f  note. 

P  Clerke  9.  Blackstock,  Hdt  C.  N.  P. 
474.  March  v.  Ward,  Peake*8  Rep.  180. 
Butler  V.  Malissj,  1  Stra.  76.  Ovington  9. 
Neale,  28tra.  819.  Rees  o.  Abbott,  Cowp. 
882.  Rice  v.  Shute,  5  Burr.  2611.  Com. 
Dig.  tit.  Obligation,  F.  G.  Cabell  9.  Vaugh- 
an,  1  Saund.  291,  b.  n.  4.  Abbot  v.  Smith, 
2Bla.  Rep.  947.  Holmer  v.  Viner,  1  Esp. 
Rep.  184.    BayL  24.  177,  8.  Selw.  4th  ed. 


March  9.  Ward,  Peake's  Rep.  ISO.  As- 
sumpsit on  a  promissory  note,  made  by  the 
defendant,  and  one  Bowling,  in  the  follow- 
ing words,  y\z. — **  I  promise  to  pay,  three 
months  after  date,  to  W.  March,  Zl  5«.  for 
▼aloe  receired  in  fixtures. 

"  ROBERT  BOWLING." 
"  THOMAS  WARD." 


It  was  objected,  that  this  proinieeoTT 
note  was  joint  only,  and  not  aereral.  Loni 
Kenyon.  I  think  tUs  note  beginning  in  the 
singular  number  is  several  as  well  as  joist, 
and  that  the  present  action  may  be  maiit- 
Cained  on  it.  I  rememberm  case  tried  be- 
fore Mr.  Moreton  at  Chester,  exacthr 
similar  to  the  present,  whereaa  I  wv 
counsel  for  the  defendant  I  persuaded 
the  judge  that  it  was  a  joint  note  only,  sei? 
the  plaintiff  was  nonsuited;  but  on  an  ap- 
plication being  afterwards  made  to  thi« 
court,  they  were  of  a  contrary  opinioo. 
and  a  new  trial  was  granted;  the  letter  "F* 
applies  to  each  scTerally.  Verdict  for  th« 
plaintiff- 
Roberts  9.  Peake,  1  Burr.  323.  A  note 
signed  by  the  defendant  alone,  but  im- 
porting in  the  body  of  it  to  have  betrn 
made  by  the  defendant  and  another  per- 
son, was  declared  upon  as  the  several 
note  of  the  defendant,  and  it  was  *g>^ 
that  it  might  be  declared  upon  accordia*: 
to  its  legal  operation  ;  but  judgment  wa<* 
given  for  the  defendant  upon  anoth«Y 
ground.  See  Siff kin  9.  Walker,  2  Campb^ 
808. 

4  Siffkm  tx  Walker  and  oiiiers.  3 
Campb.  308.  Emley  o.  Lye,  15  Eas^t.  7- 
Ante,  39. 


(488)  The  same  doctnne  was  htld  in  Hunt  v.  Adams,  6  Mass.  Rep.  358.  and  see  Hr^ 
maWDoy  v.  jSfone,  7  Mass.  Rep.  08.  And  a  promissory  note  given  by  one  meaner  of  a 
Commercial  Company  to  another  member,  for  the  use  of  the  Company,  will  maiatain  an 
law  by  the  promisee  in  bis  own  name  against  the  mi^er.  Van  Jv^m  r.  fbrrtstft 
6Cnsch,80. 
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t»y  it  t  Ud  it  wu  hoMen,  tlut  the  declHttion  wu  good,  for  or  wai     t^*-  ^^ 
BrnonrnauB  to  and,  that  they  both  prorai«d  thkt  they,  or  one  q{  them,  ^°,'|||j^'^f 
■Donld  pty,  conteqasntlj  both  uid  eftch  were  liable  in  tolidum. '     And  p,omiiHDii 
it  hu  b«eD  held,  that  ir  bm  action  be  brought  oa  a  joint  note,  and  some  noiu,  kc 
of  the  pemons  makine  the  note  are  not  nade  defendants,  ailvaotage 
can  only  be  taken  of  tne  omiinen  by  plea  in  abatement*     And  if  one 
iX  ieTaral  iBakers  of  a  promiMory  nat«  be  an  infant,  he  aliuuld  not  be 
•ned,  nor  ahould  the  declaration  state  that  he  waa  a  partyt'  und  if  there 
b«  a  joiat  and  Mveral  premiMory  note  of  two  pereons,  anil  one  of  them 
was  a  security  only  for  the  ether,  and  the  circunitanco  wove  known  to 
the  holder,  and   he  accept  a  compoiition  from  the  aasigTii.'CK  of  such 
principal,    amoundng    to   leaa  than    the  dividend  payable  under  his 
contmiuion,  it  has  been  held  that  this  conduct  releaae»  the  surety  from 
liability.* 

The  amount  of  the  atamp  duties.  Imposed  on  notes  until  the  loilif  340  ] 
October,  K.  D.  1808,  was  regulated  by  the  44  Geo.  3.  c.  98,  schedule 
A.  The  amount  of  the  duties  from  that  time  until  the  lOLh  October, 
A.  D.  1808,  were  regulated  by  the  sUtute  48  Geo.  3.  c.  149.  The 
present  stamp  duties  on  notes  are  regulated  by  the  55  Geo.  ^.  c.  184, 
and  these  are  the  same  as  the  stamps  00  bills,  except  as  to  notes  rt-ia- 
luable  after  payment  by  the  maker. 

The  renlations  with  respect  to  the  stamps  on  notes  in  general,  and 
in  particular  to  re-issuable  notes,  and  the  licensing  bankiis  to  draw 
ana  re-issue  the  same,  have  already  been  mentioned,'  and  the  statute 
itself  will  be  found  in  the  Appendix. 

'Butler  ti.  Maliw,  1  Btn.  TS.    In  an  'Burgen  *  Mcnill,  *  T.nunt    166—1 

actiOB  oil  ■  note,  Vu  declaralioa  lUtad,  Cbinr  oa  Plead.  3d  ed.  86. 
that  the  defenduil  uid  another  did  jointly 

or  •CTenlly  pTomJM  to  pey,  tnd  upon  dc-  •  Gurelt  e.  Jul],  B.  R,  Midi,  22  G.  3. 

murrer   tbe    court  held    it  bed,    end    tbe  MS.  Selir.  4lh  ed.  S69.     An  Bcdon  was 

plaintiS   obtained    lekre    to    ducontinue.  brought  igtinat  drfendenl  only,  on  ■  joint 

And  in    Ovingtoo  O.  Nule.  Sin.  819. —  and  Kvenl  note,  made  b;  ili-frndanl  and 

lid.  IUtiB.   1S44,    the    plaintiff  declared  one  Stoddatt.     Plea,  noB-it^iiin|inll.      Dc- 

npcn  a  note  by  which  the  defendant  and  fendant  give  in  evidence  bi 

■nothei  jointly  or    aeTerall;  promiied  to  writing,  entered  Into  b;  pli 

pnj,  and  upon  error  the  court  of  Kin^'a  aHigneee  of  Btoddart,  then  i 

Bench  held  it    bad,  became   the  plaintiff  receive  from  Ihem  600/.  in 

had  not  ebowa  a  title  to  bring  a  Mparate  actuallf  due  from  the  bank  ru, 

■ctiOT  egainat  the  defendant,  for  he  oa]j  (which  waa  for  1001.)  and  on  01 

nya  be  hat  thia  or  lome  other  cauae  of  aetionii  ud  that  deft    ' 
action,  and  Judgment  for  ibe  plaintiff 

revened.  oici.    \ja  moiioo  to  set  it  »n 

However,  in  Keen  ■.   Abbott,  Cowp.  eitled,  on  the  part  of  the  defr 

8SS,  the  declaialioD  upMi  ■  note  atated,  ground  tb*t  the  agreement  | 

that  the  defendant  and  anolhei  made  their  the  plaintiff')  recovery  on  t 

note,  by  which  they  ioinlly  or  aererally  the  orinriDal  could  not  be  di- 
promiaed  to  pay,  and  upon    error  after 
judgment  by  defaolt,   Butler  e.  MalUay, 
and  Ovincton  ■.  Neale,  were  cited  aa  bi 
point.       8rd  per   Lord   Mana&eld. — "  If 

'-''-"              "       '  in  thia  caae  aa  a  per  Lord  MantGeld,  C.  J.  the  plaintiff  wu 


diajnnccive,  the  plaintiff  ia  to  elect,  and  party  to  the  agreement,  and  ii 

by  the  action  he  haa  made  his  election  to  ceive  parol  evidence  to  expUin  it.     Wbat. 

conaider  the  note  aa  aeveral,  but  in  thi*  ever  might  be  the  Inteatian  nf  the  parties, 

caae  it  ii  aynonymoua  to  '  and,'  and  both  the  principal  cannot  l>e  rcl>.'»sed  without 

and  each  promlae  to  pay."     Judgment  *f.  ita  operating  for  the  benelil  '>f  the  aurety. 

finned.  Rule  diacfaargMi.      Jt  to  thit  point,  tee 

•  Per  Bulter.  J.  in   Reel  v.   Abbott.  4mle,  801. 
Cowp.  SIS.      See  ante,  p.  3SS,  note. — 

Selw.  4dl  ed.  889.  ■  Ant*.  U.                                           • 

Ghittt  on  sills.  R  r 
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Sect  4. 


Bank  notes  are  exempted  from  tiie  stamp  duty  by  the  SS  Gee*  9.  c« 
^^  *°^49.  8.  9,    and  other  suMequent  statutes,  in  consiaeration  of  the  pay* 
prominoiy  ™^^^  ^^  ^^  annual  sum  of  JS1£,000  into  the  receipt  of  his  mqesty's 
notes.  Ice.  exchequer.    The  decisions  on  the  former  and  present  stamp  acts  al- 
ready stated,  are  here  applicable 

In  all  points  in  which  a  distinction  between  bills  of  exchange  and 
promissory  notes,  has  not  been  pointed  out,  the  rules  relatire  to  the 
one,  equally  apply  to  the.  other,  and  therefore  it  will  not  be  necesaaiy 
to  make  any  further  observations  in  the  present  chapter. 

'  Aate,  M  to  68. 


(     341     ) 


PART  SECOND. 

77l«  REMEDIES  on  a  BM^  Cheeky  or  Note. 


LS  the  preceding  part  of  this  work,  I  have  endeavoured  to  point  out 
the  nature  of  the  right  which  may  be  acquired  bj  the  instruments 
which  are  the  subject  of  this  Treatise.  The  remedy  which  the  law  af- 
fords the  parties  io  enforce  payment,  forms  the  remaining  head  of  in- 
quirj.  In  this  part  of  the  work  no  distinct  observations  on  bills  and 
notes  will  be  necessary,  as  the  same  remedies  are  riven  by  law  on  both 
species  of  instrument  except  that  in  some  cases  debt  is  not  sustainable 
on  a  promissory  note,  which  distinction  will  be  pointed  out.  The  means 
of  enforcing  pajment,  are  either  by  action  of  assumpsit^  or  debt,  or, 
where  the  jMirty  is  a  bankrupt^  hj  proof  under  the  commission.  In  tiie 
consideration  of  the  above-mentioned  actions,  the  pleas  and  defences, 
and  the  evidence  to  be  adduced  by  each  party,  will  idso  be  considered. 


(     342     ) 


CHAPTER  I. 


BY,  AND  AGAINST  WHOM,  AN   ACTION  OF  ASSUMPSIT 
ON  A  BILL,  CHECK,  OR  NOTE,  MAY  BE  SUPPORTED. 

jL  he  action  of  assumpsit  is  bj  far  the  most  usual  remedy  on  bills, 
checks,  and  notes^  and  indeed  it  appears  to  be  the  only  remedy  where 
no  privity  of  contract  exists  between  the  parties,  as  between  the  indorsee 
ana  the  acceptor  of  a  bill,  and  a  rem'ote  indorsee  and  maker  of  a  note, 
in  which  case  debt  is  not  maintainable,'  or  when  the  action  is  against 
an  ei:ecutor  or  administrator,  against  whom  debt  or  simple  contract  is 
not  in  general  sustainable.^ 

With  respect  to  the  persons^  6y,  or  against  tohom^  this  action  may 
be  brought,*"  it  may  be  observed,  in  general,  that  whenever  a  legal  right 
is  created,  or  liability  imposed,  through  the  medium  of  these  instru- 
ments, that  right  may  be  asserted,  and  that  liability  enforced,  by  this 
action.  (^439)  Therefore  a  person  may  sue  on  a  note  payable  to  him, 
though  in  trust  for  a  third  party.  ^  And  the  wife  may  join  in  an  action 
on  a  note  made  payable  to  her  during  the  coverture.^  When  there 
are  several  indorsers,  it  is  not  necessary  that  the  action  should  be 
brought  in  the  name  of  the  holder,  or  of  the  last  indorser :  they  may 
arrange  the  matter  among  themselves,  and  any  one  indorser  may  sue 
the  acceptor  or  drawer,  instead  of  the  preceding  indorser,  striking  out 
all  the  names  below  his  own.'  (439)  NVhere  a  merchant,  carrying  on 
trade  on  his  own  separate  account,  introduces  into  his  firm  the  name  of 
a  clerk,  who  has  no  participation  in  profit  or  loss,  but  continues  to  re- 


'  Bishop  o.  Young,  2  Bos.  &  Pul.  78. 
^  Barry  v.  Robinson,  l'  New.  Rep.  29S. 
«  Potb.  tit.  Contrat  de  Change,  part  1. 
chap.  6.  art  2.  per  totunu 

^  Smith  0.  KendaU,  1  Esp.  Rep.  231.  6 
T.  R.  123.  a  C.  RandaU  v.  Bell,  1  M.  & 
S.  723. 

*  Philliskirk  et  Uz  v.  Pluckweli,  2  M. 
it  8.  898.  Ante,  19.  1  Chitty  on  Plead. 
3d  edit.  20. 


'  Per  Eyre,  C.  J.  in  Waiwyn  v,  St 
Quintin,  1  Bos.  &  Pul.  658.  This  doc- 
trine was  recognised  in  Pamell  v.  Town« 
end,  Trin.  Term,  58  Geo.  8,  on  an  argu- 
ment of  a  demurrer,  see  post  But  if  a  bill 
were  really  the  property  of  another,  and  put 
into  the  hands  of  a  defendant  to  set  off 
against  a  claim  on  him,  that  might  present 
a  different  question.  Per  Lora  Ellenbo- 
rough,  in  Cornforth  9.  Revetts,  2  M.  &  S. 
512. 


<4S9)  Tbe  same  practice  is  recoenised  in  the  United  States.  Lwmeston  v.  Clinton^ 
Z  John.  Cas.  264.  Baker  v.  Arnold^  1  Caines'  Rep.  269. 271.  And  where  the  plaintiff 
is  in  possession  of  the  bin,  when  he  commences  the  action,  the  simple  act  of  indorsing 
U  may  be  done  afterwards.    Ibid.    See  Ritchie  y.  Moore ^  5  Manf.  iss, 

'Where  an  action  against  an  indorser  was  commenced  on  the  same  day  that  the  note 
became  due,  but  after  the  notice  was  put  into  the  post-office,  and  the  writ  was  serred 
before  the  notice  could  be  received  by  the  course  of  the  mail,  it  was  held  that  the  action 
was  not  commenced  too  soon.     Shed  v.  Bret,  1  Pick.  401. 

But  where  iiotice  to  an  indorser  who  lived  at  another  place,  of  non-payment 
and  protest  of  a  promiasoiy  note,  was  put  into  the  postniffice  on  the  18th,  and  by  the 
course  of  the  mail  could  not  reach  him  before  the  19th,  it  was  held  that  a  suit  commenced 
a^UMt  him  on  the  16th  was  too  soon.  Simth  v.  The  Bank  of  Washington,  5  Serg.  It 
Bawle.  818. 


343  ^^»  AN^  AGAINST  WHOM,  Jte. 

ceive  a  fixed  salary,  it  was  held,  that  in  an  action  on  a  bill  of  exchan^ 
parable  to  the  order  of  this  firm,  the  clerk  mast  be  joined  as  a  plain- 
tiit,'  unless  it  be  distinctly  proved  that  he  had  no  interest^  And  if  a 
party,  who  has  commenced  an  action  on  a  bill,  deposit  it  afterwards  as 
a  security  in  the  hands  of  a  third  person,  he  may  still  nroceed  in  the 
action,  it  the  latter  knew  that  the  action  was  commenced  i  and  if  sach 
third  person,  having  had  this  notice,  commence  another  action  against 
the  same  defendant,  the  court  will  stay  his  pTOceedings.^(439)  And  the 
drawer  of  a  bill,  after  takins  it  up,  may  sue  and  arrest  a  bankrupt  ac- 
ceptor, who  has  not  obtained  his  certificate,  although  a  previous  holder, 
has  proved  under  the  commission.  ^ 

,  The  bona  fide  holder  of  a  bill,  check,  or  note,  may  in  general 
maintain  an  action  thereon  against  all  the  parties  to  it,  whose  names 
are  to  it,  and  who  became  so  previously  to  himself.^  Thus  the  payee 
may,  in  default  of  payment,  sue  the  acceptor,  whether  he  accepted  as 
drawee,  or  merely  ior  the  honour  of  the  drawer,  and  he  may  also^  in 
such  case,  sile  the  drawer.  And  indorsee  may,  in  general,  not  only 
sue  the  acceptor  and  drawer,  but  also  all  the  prior  indorsers  $  and  an 
assignee,  by  mere  delivery,  may  sue  the  acceptor,  dfawer^  and  in- 
dorsers, but  he  cannot  maintain  an  action  against  any  person  whose 
name  is  not  on  the  bill,  except  the  person  who  assigned  it  to  him,*  and 
then  only  when  the  consideration  of  the  transfer  was  a  precedent  debt, 
or  a  debt  arising  at  the  time,  and  not  when  he  became  the  holder,  by 
discounting  the  bill  upon  a  purchase  thereof,  as  sometimes  occurs." 
However,  a  person  to  whom  the  drawer  of  a  bill  'which  had  been 
accepted  for  value,  has  indorsed  it  after  it  was  dishonoured,  and  af- 
ter it  had  been  paid  by  the  drawer,  may  sue  the  acceptor  in  his  own 
name."* 

The  drawer  may  maintain  an  action  on  the  bill  against  the  drawee, 
in  case  of  a  refusal  to  pay  a  bill  already  accepted,  but  not  on  a  refusal 
to  accept,  in  which  latter  case  the  action  by  him  must  be  on  the  original 
consideration  of  the  bill,  or  in  some  cases  specially  on  the  contract  to 
accept  I  and  any  party  who  has  given  value  tor  the  bill,  and. has  been 
obliged  to  pay  in  consequence  of  the  default  of  the  acceptor,  may 
maintain  an  action  thereon  asainst  all  the  parties  antecedeot  to  himself, 
and  in  this  case  he  is  said  to  tiold  the  bill  in  his  original  capacity;'  and 
F  344  ]  ^^  drawer  of  a  bill,  payable  to  the  order  of  a  third  person,  may, 
when  the  bill  has  been  returned  to  him,  and  he  has  paid  it,  sue  ttie 

acceptor.4  . 

« 

t  Guidon  v.  Mary  Robson,   2  Campb.  97,  ante,  129, 130,  which  explains  Bacon 

S02.  V.  Searlea,  1  Hen.  Bla.  88. 
h  1  Chittj  on  Pleae.  3d  ed.  8.  ^  Cowley  v.  P«flo]^7  T.  R.  571.  Death 

i  Marsh  V.  Newell,  1  Taunt.  109.    And  ^'  S^ontenj.  Lutw.  886. 888.    BosanqocC 

8ce  the  obacrvations  of  Abbott,  J.  in  Ran.  »•  Imdman,  1  Stark.  2,  3. 

*  Mead  a.  Braham,  8  M.  8.  91.  ^jju  ^1,^  defendant,  to  the  order  of 

»  Bwhop  V.  Hayward,  4  T.  R.  471.  q,^^^^  ^^  q^   ^^^^  ^^  defendant  ac- 

,  «»  Ante,  142,  8,  4.  cepted,  but  did  not  pay;  Ae  plaintiff  paid 

B  Ante,  145,  6.  it  and  brought  thia  action.    The  dcclarj- 

^  See  Callow  v.  Laurence,  3  M.  &  S.     tion  stoted,  that  the  plaintiff  drew  the  bill; 


(489)  An'  astienment  of  a  note  made  during  the  pendency  of  a  suit,  operate*  »»  • 
discootinuaacc  of  the  suit.    Hall  v.  Gmtry,  1  Marsh.  655. 
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Where  the  holder. of  a  bill  sued  the  acceptor  and  charged  him  ia 
execntion,  and  the  latter  having  obtained  his  discharge  under  the  Lord's 
act,  the  holder  then  sued  the  drawer,  who  after  paying  the  bill  sued  the 
acceptor,  and  charged  him  in  execution,  this  was  held  to  be' regular.' 
In  the  case  of  an  acceptance  for  the  accommodation  of  the  drawer, 
such  acceptor,  if  he  has  been  obliged  to  paj,  may  sue  the  drawer  on 
his  implied  .contract  to  inderoni^  him,  but  not  on  the  bill  itself," 
though  we  have  seen  thtft  he  ma^  retain  money  in  his  hands  as  an 
indemnitj  ;^  and  a  person  not  originally  party  to  a  bill,  having  paid  it 
<tipra  protest^  may  maintain  an  action  against  all,  or  any  of  the  parties 
to  it,  except  the  person  whom  he  paid  ;■  but  the  bail  of  the  maker 
of  a  promissory  note,  who  have  paid  it,  cannot  sue  the  indorsers  ;*  and 
a  banker  who  pays  the  acceptance  of  a  customer,  who  has  made  it  pay*L  ^^^  J 
able  at  his  banking-house,  cannot  sue  thereon,  as  he  does  not  stand  in 
the  situation  of  a  party  praying  atipra  protest.  ^(442) 

But  unless,  under  circumstances  which  must  be  specially  stated  on  the 
record,  no  action  can  be  maintained  on  a  bill  against  a  person  who-  be^^ 
came  l>ftrty  to  it  wbsequentfy  to  thp  holder  or  plaintiff,  for  if  it  were 
otherwise,  the  defendant  in  such  action  might,  as  an  indorsee  deriving 
from  the  plaintiff,  be  entitled  to  recover  back  again,  in  another  action 


thtt  the  d^enchuit  accepted,  but  did  not 
p«7  it;  tbftt  the  pltintiff  became  liable  and 
did  pay  it,  bj  reason  whereof  the  defen- 
dant became  liable  and  promised.  The  de- 
fendant demurred,  and  afterwards  moved 
in  arrest  of  judment,  and  contended  that 
the  action  conld  not  lie;  but  the  court,  af- 
ter two  arguments  upon  the  demurrer,  and 
one  on  motion  in  arrest  of  judgment,  were 
of  opinion  that  it  would,  and  judgment 
was  given  for  the  plaintiff.  Hie  defendant 
brought  a  vrrit  of  error  in  parliament,  but 
did  not  i^pear  at  the  bar  to  support  it, 
and  judpnent  was  affirmed. 

Lottviere  v,  Laubray,  10  Mod.  96,  IJip 
plaintiff  drew  a  bill  upon  the  defendant, 
which  the  defendant  accepted,  but  after- 
wards refused  to  pay;  upon  this  the  bill  was 
indorsed  to  the  plaintiff,  and  the  question 
was,  whether  he  could  maintain  an  action 
as  indorsee;  and  per  Parker,  C.  J.  upon 
evidence  that  he  had  effects  in  the  hands 
of  the  defendant  enough  to  answer  the  bill, 
ud  consequently  that  the  acceptance  was 
uot  upon  me  honour  of  the  plaintiff,  the 
action  is  well  brought,  but  if  there  were 
no  effects,  the  action  would  not  lie,  and 
the  plaintiff  recovered. 

'  Macdonald  9.  Bovington,  4  T.  R.  825, 
ante,  SOL;  and  Mead  v.  Braham,  8  M.  & 

a  91 

'  Young  V.  Hockley,  3  Wils.  346. 
•Ante,  19a 


"  Ante,  243. 

Mertens  v.  Winnington,  1  Esp.  Rep. 
112.  A  bill  was  drawn  by  the  defendant, 
and  indorsed  by  Burton,  Forbes,  and  Gre- 
gory. Hie  plaintiff  paid  it  for  the  honour 
of  Burton,  Forbes,  and  Gregory,  and 
brought  this  action  against  the  defendant  as 
drawer;  the  defendant  contended  that  a 
person  who  paid  for  the  honour  of  one  of 
the  parties,  could  only  sue  that  party;  but 
Lord  Kenyon  said  he  was  to  be  consider- 
ed as  an  indorsee,  paying  full  value  for  the 
bill,  and  he  directed  the  jury  tO'  find  for 
the  plaintiff. 

« Hull  0.  Fitfield,  1  Wils.  46.  Bayl. 
148. 

The  indorsee  of  a  note  sued  the  maker, 
and  on  payment  by  his  bail,  permitted 
them  to  sue  the  indorser  in  his  (the  in- 
dorsee's) name,  but  the  court  held  that 
the  payment  of  the  money  to  the  plaintiff 
by  the  bail  for  the  drawer,  was  the  same 
thing  as  if  the  drawer  himself  had  paid  it, 
and  that  the  note  was  thereby  absolutely 
discharged  and  satisfied;  that  the  indorser 
of  a  note  is  only  a  warranter  thereof  ;  that 
the  drawer  will  pay  it,  and  if  he  does  not, 
that  the  indorser  will,  and  that  it  is  the 
same  thing  whether  the  drawer  himself 
paid  the  money,  or  his  friend,  as  the  bail 
did  in  this  case. 

J  Holroyd  v.  Whitehead,  5  Taunt.  444. 
1  Marsh.  128.    3  Campb.  580.  S.  C. 


(442)  The  acceptor  of  a  bill  of  exchange,  who,  at  the  time  of  acceptance,  had  no  funds 
in  his  hands  belonging  to  the  drawer,  although  he  hai  not  paid  the  bill,  may  sue  the 
drawer,  if  he  has  done  something  equivalent  to  payment;  as  if  he  is  in  con&iement  under 
a  CO.  so.  at  the  suit  of  the  holder.  Parker  v.  ITie  United  States,  Peters*  Rep.  262.  8ee 
A9  to  the  right  of  the  acceptor  of  a  bill  of  exchan^  to  sue,  ib.  267.  * 


i 
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a^inst  the  plaintiflf^the  identical  sum  which  he,  the  jdaintiff,  bad  pre^ 
▼lously  recovered  from  him,  which  would  introduce  a  circuity  of  action; 
and  therefore  where  A.  having  declared  on  a  promisaorj  note  against  B. 
made  bv  C.  to  A.  and  indorsed  bj  him  to  B^  and  by  B.  again  inooraed  to 
A^and  tiaving  obtained  a  verdict,  the  Judgment  waa  arrested." 

A  plaintiff  cannot  in  general  maintain  his  action  against  the  person  from 
whom  he  received  the  bill,  unless  he  gave  him  a  valuable  consideration 
for  it« 

We  have  before  seen,  what  objections  may  be  taken  in  an  action  at 
the  suit  of  a  person  attempting  to  derive  an  interest  in  a  bill,  by  a  trans- 
fer after  it  was  due  or  paid)^  and  what  laehe$^  in  the  holder  of  a  bill,  will 
operate  as  a  forfeiture  of  his  right  of  action. «  If  the  holder  of  a  bill  make 
the  acceptor  his  executor,  and  die,  the  right  of  action  at  law  againat  all 
the  parties  is  extinguished,  unless  the  executor  formally  renounces.* 
[  346  3  Where  a  note  or  bill  made  by  several,  is  joint  and  several,  it  is  advisa- 
ble to  proceed  in  separate  actions,  if  there  be  any  doubt  in  proving  the 
joint  liability  of  all. ' 

^  Whenever  the  holder  of  a  bill,  &c.  has  a  remedv  against  several  par- 
ties to  it,  he  may  commence  and  proceed  in  several  actions  against  each 
of  those  parties  at  the  same  time;  and  an  action  commenced  against  one, 
will  not  preclude  any  other  remedy  against  the  others;  but  as  the  diffe- 
rent persons  liable  on  the  bill  are  debtors  to  the  holder  in  respect  of  the 
same  debt,  satisfaction  by  any  one  will  discharge  the  others  from  liabil- 
ity as  to  the  principal  sum  due  on  the  bill,'  ana  if  the  holder  reject  an 
offer  by  a  drawer  or  indorser  of  a  bill,  to  pay  debts  and  costs  of  the  ac- 

*  Bishop  V.  Hayward,  4  T.  B.  470.  Paramour  o.  Tardley,  id.  542.  Wankford 
Mainwaring  v.  Newman,  2  Boa.  <i  PuL  9.  Wankford,  1  Salk.  299.  2B!a.Com.&lI, 
125.  512.  8  Bla.  Com.  18.  Mainwaring  v.  New- 

Bishop  V.  Hayward,  4  T.  R.  470.    The  man,  2  Boa.  Ac  PuL  124,  6. 

plaintiff  declared  upon  a  note  payable  to  *  Gray  v.  Palmer,  I  Eap.  Rep.  136, 6. 

himaelf  or  order,  indorsed  by  Um  to  the  '  Windham  o.  Withers,    1  8tra.  515- 

defendant,  and  l^  the  defendant  indorsed  Pmh.  pi.  160.  Bayl.  151.    Burgess  v.  Mer- 

back  again  to  him,  and  obtained  a  verdict  rell,  4  Taunt  468.    Ex  parte  Wildman, 

A  rule  was  granted  to  show  cause  why  the  2  Ves.  sen.   115.     Lord  Hardwicke.    In 

judgment  s£>uld  not  be  arrested,  on  the  cases  of  bills  of  exchange,  or  promissory 

ground  that  according  to  the  statement  in  notes,  where  there  is  a  drawer  and  in- 

ue  declaration,  the  plaintiff  would  be  liable  dorser,  perhaps  there  may  be  more  than 

'    upon  his  indorsement  to  pay  the  defendant  one  judgment  aeainst  all,  but  there  can  be 

the  sum,  for  which  tiie  Terdict  was  given,  but  one  satisfaction, 

and  upon  cause  shown,  the  court  held  the  Windham  v.  Withers,  1  Stra.  515.    The 

objection  good,  because  as  the  plaintiff  had  plaintiff  having  obtained  judgment  against 

not  stated  it  to  be  otherwise,  Us  indorse-  the  drawer  and  indorser  of  a  note,  the 

ment  was  to  be  considered  as  a  legal  ex-  principal  in  one,  and  the  costs  in  both, 

isting  indorsement;  had  any  circumstances  were  offered  him,  which  he  refused,  and 

existed  which  exempted  the  plaintiff  from  the  court  granted  a  rxUe  to  restrain  him 

answering  upon  his  indorsement  to  the  de-  from  taking  out  execution,  and  intimated 

fendant,  they  should  have  been  disclosed  that  they  would  havie  punished  him,  had 

upon  the  record,  and  the  declaration  framed  he  taken  out  execution  upon  both  jodg- 

apecially.  ments. 

*  Ante,  68  to  7S.    Mitchinson  v.  Hew-  Claxton  v.  Swift,    2  Show.  441.  494. 
eon,  7T.  R.  550.    Cowley  v.  Dunlop,  id.  Lutw.  882.    To  an  action  against  the  in* 

I  671.    Death  v.  Serwonters,  1  Lutw.  886.  dorser  of  a  bill,  the  defendant  pleaded  that 

Simmonds  9.  Parminter,  1  Wils.  496.  4Bro.  the  plaintiff  had  recovered   a  jodgment 

P.  C.  704,  aec  2  Bla.  Com.  446,  contra;  against  the  drawer,  and  that  the  judgment 

but  see  Mr.  Christian's  note.  was  still  in  force,  and  upon  demurrer  the 

^  Ante,  126  to  131.  coii^t  of  King's  Bench  held  the  plea  good, 

«  Ante,  196  to  240.  but  the  court  of  Exchequer  Chamber  held 

*  Poth.   pi.    191.     1  Rol    Abr.  922.  otherwise,    and    the    judgment  was  re- 
Woodward  V.  Lord  Darcy,  Plowd.  184.  rer«ed. 
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I  Uon  against  him,  the  court  will  make  an  order  to  restrain  the  holder 
taking  out  execution ;  though  if  the  money  be  paid  pending  several  ac- 
tions aj^ainst  other  parties  to  the  bill,  the  plaintiff  may,  without  reserving 
anv  part  of  the  principal  money,  proceed  in  the  actions  for  the  recovery 
of  the  costs.* 

It  is  settled,  that  when  two  persons  arc  severally^  as  well  as  jointly, 
bound  in  a  bond,  and  one  of  them  be  taken  in  execution  in  a  separate 
action,  the  other  may,  nevertheless,  be  sued,  because  the  taking  ano- 
ther's person  in  execution,  is  but  the  mere  security  for  the  payment  of 
f  debt,  and  not  a  valuable  satisfaction  of  it>    It  was  made  a  question 
in  the  last  century,  how  far  this  doctrine  was  applicable  to  bills  of  ex- 
change; but  it  is  now  settled,  that  a  judgment,*  or  even  an  execution, 
against  the  person  of  any  one  of  the  parties  to  the  bill,  will  not  dis-  [   347"   ] 
charge  the  others,  though  with  respect  to  him  it  is  a  full  satisfaction  of 
the  debt  •«     It  is  also  settled^  that  the  holder's  letting  a  subsequent 
mdorser  in  execution  out  of  prison  on  a  letter  of  license,  will  not  dis- 
charge a  prior  indorser  from  his  liability  to  pay  the  bill ;'  and  that  if 
ID  acceptor  be  discharged  under  an  insolvent  debtor's  act,  such  dis- 
charge will  not  operate  in  favour  of  any  other  person. "»     But  if  the 
holder  of  a  bill  accept  a  bond  from  the  drawer,  or  any  other  party,  in 
satisfaction  of  it,  such  act  will  discharge  other  subsequent  parties ;» 
and  we  have  before  seen,"  that  compromising  with  the  acceptor,  with- 
out the  assent  of  the  drawer  or  indorsers,  wfll  release  them  from  their 
engagements.     Actual  payment  of  what  is  due,  will,  of  course,  dis-' 
charge  the  parties  5  and  though  the  holder  ^f  a  bill  may  issue  execution     ' 
against  the  person  of  all  the  parties,  he  cannot,  after  levying  the  amount 
of  the  debt  on  the  goods  of  one  issue  ajierijitcias  to  affect  the  goods  of 
another* » 


s  Toms  0.  Powell,  7  East»  5M.  6  Esp. 
Hep.  40.  a  C.  3  Bast,  316.  SCampb.  331. 
Holt,  C.  N.  P.  6. 

^  Rlemlield's  case,  5  Ca  8«.  Bayl.  151. 
Clerk  V.  Withers,  Ld.  Raym.  1072.  1  Salk. 
^1  S.  C.  Claxton  v.  Swift,  2  Show.  194. 
Foter  V.  Jackson,  Hob.  59.  Bayl. 
151,  2. 

•  Ayrey  v.  Davenport,  2  New.  Rep.  474. 
Claxton  9.  Swift,  3  Mod.  87.  2  Show.  494. 
Lutw,  878.  8S2.  8.  C.  Bayl,  151, 2. 


^  Id.  ibid.  Macdonald  v.  Bovington, 
4  T.  R.  82& 

1  Ante,  29&  Haylia  v.  Mullball,  2  Bla. 
Rep.  1235l  English  v.  Darley,  2  Bos.  & 
Pul.  61.  Clark  o.  Clement,  6  T.  R.  625. 
Bayl.  151. 

""  Macdonald  v.  Bovington,  4T.  R.  825. 
NadiB  V.  Battie,  5  East,  147. 

"  Ante,  290.  Claxton  v.  Swift,  3  Mod. 
87.  English  v.  Darley,  3  Bos.  &  Pul.  61. 

•  Ante,  301. 

9  Windham  v.  Withers,  1  Stra.  515. 
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CHAPTER  IL 

OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL,  ARREST,  BAIL 
ABOVE,  AND  DECLARATION  IN  ASSUMPSIT  UPON  A 
BILL,  CHECK,  OR  NOTE. 

to^^^feo  ^^  order  to  arre»i  a  party  in  an  action  on  a  bill  of  exchange  or  pn>- 
^aii.  missory  note,  the  statute  12  Geo.  L  c.  29,  requires  that  an  affidavit 

thonld  be  made  and  filed  of  the  C4m9e  qf  «c/ion,  and  by  the  terms  of 
that  act  the  sum  due  on  the  instrument  muat  amount  to  £10»  which 
regulation  is  not  altered  by  the  51  Geo.  S.  124.  s.  SI*  which  renders 
it  necessary  that  the  debt  shall  be  £15 f  in  other  cases.  This  affiilavit 
must  be  certain  and  explicit,  and  so  positive  that  in  case  it  were  ub- 
true,  the  party  making  it  would  be  liable  to  an  indictment  for  perjury." 
It  has  been  well  observed,  that  the  ^trictness  required  in  these  affidavits 
ia  not  only  to  euard  defendants  a^iast  the  consequences  of  perjury, 
but  also  those  who  make  the  affidavit  against  any  misconception  of  the 
law  ;  and  that  the  leaning  should  always  be  to  ^reat  strictness  of  con- 
8truction»  where  on^  party  is  to  be  deprived  of  his  liberty  by  the  act  of 
another.^  There  has  been  SQn^e  oontradiction  in  the  cases  in  the  King's 
Bench  and  Common  Pleaa.«  But  from  the  most  recent  capea  it  Mf- 
pears,  tliat  the  practice  of  both  the  courts  is  now  uniform.* 

In  an  action  ag^ainst  the  tnaker^  of  a  note,  or  the  acceptor  of  a  bill, 
who  are  primarily  liable,  it  is  necessary  to  state  in  the  amdafitt  that  it 
was  due,  or  at  least  to  show  the  date  and  when  it  was  payable,  for 
otiierwise  the  party  being  primarily  liable,  the  affidavit  that  he  was  in- 
debted might  be  true,  and  yet  the  note  or  bill  might  not  be  due  at  the 
time  of  swearing  the  affidavit,  bec|kuse  the  maker  of  a  promissory  note, 
or  the  acceptor  of  a  bill,  becomes  debtor  immediately,  though  the  in- 
strument be  payable  at  a  future  day:  it  being  debitum  inprsesenti  sol- 
vendim  inJiUuro. «  And  the  same  point  has  recently  been  determined 
in  the  court  of  Common  Pleas,  in  an  action  against  th^  acceptor  of  a 
[  349  I  bill.'  And  though  in  an  action  against  the  indorter  of  a  bill  or  note, 
who  can  only  be  liable  in  default  of  the  acceptor  or  maker,  and  whose 
liability  is  only  collateral  and  conditional,  it  has  been  decided  not  to 
be  necessary  to  show  that  the  bill  or  note  is  over  due,  because  this  case 
was  distinguishable  from  the  former,  on  the  ground  that  the  party  being 
described  as  an  indorser,  and  as  such  only  a  collateral  security,  could 
not  be  indebted,  unless  the  bill  had  become  due  and  been  dishonoured;' 
yet  it  is  now  settled  that  an  affidavit  to  hold  to  bail,  which  states  that 
defendant  is  indebted  to  the  plaintiff  as  drawer  of  a  bill  is  not  suffi- 
cient, unless  it  also  state  that  the  bill  is  due.i' 

•  Tidd,  6th  ed.  186.  Lambkin,  id.  475.  and  Edwaids  e.  Dkk, 
^  Per  Lord   EUenborough  in  Taylor  o.     8  Bar.  It  Aid.  495. 

Forb«(t,  10  East,  316,  and  see  Bradshaw  'Machu  o.  Fraser*  7  Taunt  171. 

V.  Saddington,  7  Blast,  95.  B  Per  Bayley,  J.  in  Jackaon  o.  Tate,  2 

•  8  Tidd,  6th  ed.  186,  7.  M.  &  &  149.    Daviaon  o.  Mareh,  1  New 
^AndaeeMachue.Fraaer,  7Taunt  178.  Hep,  157.    Holcombe  e.  Lambkin,  2M. 

•  Per  6a]^ey,  J.  in  Jackson  o.  Tate,  It  Si  475. 

2  M.  &.  8.  149,  and  see  Holcombe  r.        ^Edwards  tr.  Dick,  8  Bar.  It  Aid.  495 
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The  ifldATit  niist  also  show  in  what  character  the  defendant  became  '^^^^^ 
a  partj^  to  the  bill  or  note,  whether  as  drawer,  acceptor,  or  indorser,  for  J^j^  ^ 
otherwise  he  might  not  be  liable  on  the  bill,  but  merely  as  a  guarantee, 
in  which  case  the  nature  of  his  engagement  must  be  stated,  as  the  sta- 
tute requires  an  affidavit  of  the  cause  of  action,  and  the  distinction  is 
between  the  omission  of  the  plaintiff's  title  to  sue,  and  the  character 
in  which  the  defendant  stands.^  And  therefore  an  affidavit,  stating  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  £95^  as  the 
indorsee  of  a  certain  bill  of  exchange,  drawn  by  one  T.  Winslow,  with- 
out statiog  how  the  defendant  became  liable,  whether  as  acceptor  or  in- 
dorser, was  held  insufficient,!^  and  the  term  indoreee  is  descriptive  of 
the  relation  of  the  plaintiff  to  the  bill  and  not  of  the  defendant.^ 

But  it  ii  fiot  neceitsary  for  the  affidavit  to  specify  in  what  particular 
character  the  debt  is  due  to  the  fimniiff^  whether  he  claim  as  nayee  or 
indorsee,  for  if  he  had  no  interest  in  the  trill  on  which  he  could  sue  the 
defendant,  he  would  be  |;uilty  of  perjury,  and  would  be  liable  to  an  ac- 
tion for  maliciously  Holding  tne  defendant  to  bail,*"  and  tliough  it  was 
once  decided  otherwise  in  the  court  of  Common  Pleas,"  yet  it  has  been 
since  observed  by  that  court,  that  such  decision  took  place  without  the 
case  of  Bradshaw  t.  Saddington  having  been  cited,  and  in  the  latest 
case  that  court  appears  to  have  determined  to  adopt  the  practice  of  the 
court  of  King's  Bench.* 

Where  a  party  to  a  bill  has  signed  his  Ghristian  name  only  with  ini-  [  3^0  ] 
tials,  and  amitlcation  has  been  made  to  him  for  his  name,  and  he  has 
refused  to  aisclose  it,  and  all  possible  inquiries  have  been  made  to  as- 
certain it  without  effect,  it  has  been  holden  tiiat  the  affidavit  and  pro- 
ceedings may  state  only  his  initials,  and  that  the  court  will  not  discharge 
him  on  common  bail,  or  set  aside  the  proceeding.  ^  But  in  a  recent 
case  ^18  doctrine  was  over-rtiled$  and  it  was  decided  that  an  arrest  of 
a  part^  described  in  a  testatum  special  capias^  and  in  the  affidavit  by 
the  initials  of  his  Christian  name  is  irrep;ular.<i  In  order  to  hold  to  bail 
in  trover  for  a  bill  of  exchange,  it  should  be  stated  in  the  affidavit  that 
such  bill  remains  unpaid,  as  well  as  the  value.'  The  usual  forms  of  af- 
fidavits are  given  in  the  Appendix. 

When  a  married  woman  has  been  arrested  as  the  acceptor  of  a  bill.  Of  tbe  Ar- 
at  the  suit  of  an  mdorseej  tiie  court  will  not  order  the  bail-bond  to  be  f®*^ 
cancelled  on  an  affidavit,  that  the  dratoer  when  he  drew  the  bill  knew 
the  deftndant  to  be  a  married  woman,  because  her  so  accepting  a  nego- 
tiable security,  and  enabling  the  drawer  to  impose  upon  a  third  person, 
is  in  effect  representing  herself  as  a  single  woman  to  the  injury  of  a 
third  person,  but  she  must  find  special  bail,  and  plead  her  coverture,  or 
bring  a  writ  of  error.*    And  where  a  woman  was  arrested  as  the  drawer 


(  Humphrief  9.  WiUiams,  2  Mash.  231. 
6  Tiiiiit.  631.  9.  C. 

■"Id  ibid. 

'  Note»  in  Macha  o.  Fraaer,  7  Taunt 
172. 

«*  Per  eurUtm,  in  Bradaliaw  v.  Sadding- 
ton, 7  East,  94. 

-  Balb  V.  fiaaey,  1  Marah.  424. 6  Taunt. 
25.  &C. 

"*  Macba  9.  Fraser,  7  Taimt  171,  and 
•*«€  Humpbriea  v.  Williams,  2  Marah.  281, 
m  vMch  Gtbbff,  C.  J.  adverted  to  the  din* 


tlnetion  between  the  plaintiff's  title  and 
the  defendants  liability. 

V  Howell  «.  Coleman*  2  Bos.  &  Pul.  406. 

4  Beynolds  v.  Hankin,  4  Bar.  &  Aid. 
586. 

'  Clark  P.  Cawthrone,  7  T.  R.  821. 

•Pritchard  9.  Cowlan,  2  Marsh.  40. 
Tidd,  6th  edit  201,  2.  Jones  v.  Lewis, 
2  Marsh.  885.  7  Taunt  55.  fi.  C;  but 
see  HoUoway  v.  Lee,  2  Moore's  Rep.  211, 
and  Tidd,  7th  edit  220.  21. 


:^0  OF  THE  D£CLARATIOK  IN  AN  ACTION 

Of  tlie  Ar-  of  a  bill  of  exchange,  at  the  suit  <rf  an  indorse^  the  court  refused  to 
'''^^-  iliscliai^e  her,  on  the  affidavit  of  a  third  person,  that  she  was  a  married 

woman;  and  in  all  cases  it  should  seem  that  a  feme  covert^  applying  to 
be  discharged  from  arrest,  must  found  her  application  upon  ner  own 
personal  oath  of  the  fact  of  coverture,  and  not  upon  the  affidavit ^)f  ano* 
ther. « 

Bail.  An  iiidorser  of  a  bill  of  exchange  may  be  bail  for  the  drawer  in  an 

action  against  him  upon  the  same  bill,  though  it  be  objected  that  he  b 
inadmissible,  inasmuch  as  the  plaintiflT's  security  will  not  be  increased 
by  the  recognisance  of  the  indorser,  who  is  already  liable  to  the  plain- 
tiff on  the  bill.*"  And  it  has  been  recently  detemined,  tliat  if  a  party 
become  bail  in  two  separate  actions  against  different  parties,  on  the  same 
bill,  it  is  sufficient  for  him  to  swear  that  he  is  worth  double  the  amount 
of  the  sum  sworn  to  in  one  action,  and  that  it  is  not  necessary  for  the 
bail  to  swear  to  double  the  amount  in  both  actions.* 

Thedeclar-  In  an  action  on  a  bill  of  exchange,  check,  or  promissory  note,  if  be- 
r'*^-!  1  *^®^^  ^®  original  parties,  it  is  at  the  option  of  the  plaintiff  to  declare 
[^  3dI  J  either  upon  tlie  instrument  itself,  or  upon  the  consicieration  for  which 
it  was  ^ven  ;  but  in  the  case  of  remote  parties,  as  the  indorser  aeainst 
the  acceptor  of  a  bill,  or  the  maker  of  a  note,  and  where  independently 
of  the  bill,  there  is  no  privity  of  contract  between  the  parties,  the  in* 
strument  itself  must  be  declared  on,  adding  such  of  the  common  counts 
as  the  evidence  may  probably  support  $  but  it  is  always  advisable  to 
declare  on  the  instrument  itself,  as  then  in  case  of  a  judgment  by  de- 
fault, the  amount  of  the  damages  are  referred  to  the  master,  to  be  com- 
puted by  him  ;  but  if  the  declaration  do  not  state  the  bill,  the  plaintiff 
must  execute  a  writ  of  inquiry.^ 

Count  sta-     The  declaration,  or  county  in  which  the  bill,  clieck^  or  note^  is  set 
ting      iheforthf  necessarily  varies  in  point  of  form,  according  to  the  puties  by, 
bill,  &c.     i^Qd  against  whom,  the  action  is  brought.     In  the  Appendix  will  be  in- 
troduced all  the  different  forms  which  usually  occur  in  practice,  and 
notes  to  each  will  be  subjoined,  explanatory  of  the  proper  mode  of 
forming  the  declaration  in  each  case. 

With  respect  to  the  venue,  as  bills  of  exchange  and  promissory  notes, 
like  bonds,  are  bona  nolabilia  wherever  they  happen  to  be,  the  plaintiff 
has  a  right  to  lay  his  venue  in  any  county ;  ana  the  court  will  not,  at 
the  instance  of  the  defendant,  change  it  upon  an  affidavit  that  it  was 
really  made  in  a  different  county.*  And  if  an  action  be  bona  fidt 
brought  on  a  promissory  note,  the  plsuntiff  may  retain  tlie  venue,  thoueh 
the  action  be  also  for  other  causes  ;  and  tlie  court  will  not  restrain  the 
plaintiff  from  proceeding  in  the  county  he  has  elected,  for  the  other 
causes.*  But  it  would  not  suffice  to  retain  the  venue,  that  the  plaiutifi* 
should  introduce  a  count  upon  a  promissory  note,  which  either  did  not 
exist,  or  in  respect  of  which  there  was  no  subsisting  cause  of  action.^ 
And  as  in  the  case  of  an  action  on  a  bond,  if  very  special  grounds  for 
changing  the  venue  be  laid  before  the  court  by  affidavit,  as  that  there 
are  several  material  and  necessary  witnesses  who  reside  at  a  great  dis- 

<  Jones  o.  Lewis,  2  Marsh.  385.  7  Tkunt         *  Moore's  B^.  C.  P.  29;  and  see  Tidd's 

55.  S.  C.  Practice,  267. 

y  Osborne  o.  Noad»  8  T.  R.  648. 
tt  Haines  9.  Manley,  2  Bos,  &  Pul.  626;         >  Tidd's  Practice,  6tb  edit  683. 
but  see  Joaes  «.  Ripley^  8  Price's  Rep.         ■  Shepherd  9.  Green*  6  Taont  57<r. 
261.  k  Id.  Ibid, 
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lance  from  the  count j  where  the  venue  is.laid,  the  court  will  change  Ooant  sta* 
the  venue^  especially  if  the  defendant  admit  a  particular  fact,  which,  ^  *^ 
in  point  of  form,  exists  in  the  original  county*  *"  ' 


the 


&c. 


It  was  formerly  usual  to  commence  the  declaration  on  a  bill  of  ex- 
change^  with  a  statement  setting  out  the  custom  of  merchants  relative  to 
the  validity  of  bills  of  exchange,  and  that  the  parties  to  it  were  persons  r  352  '] 
within  tbeycustom  ;  but  this  mode  of  declaring  has  long  been  dissused, 
and  is  improper  $*^  and  though  it  iS'  usual  to  state  that  the  bill  was 
drawn  and  accepted  ^  according  to  the  usuaee  and  custom  of  merchants, 
from  time  immemorial  used  and  approved  of,"  yet  even  this  reference 
to  the  custom  in  any  part  of  the  declaration  is  unnecessary. '  in  de- 
clarations on  promissory  notes  made  in  England,  it  is  usual  to  state 
that  the  defendant  became  liable  to  pay  by  force  of  the  statute  of  Anne, 
which  renders  these  instruments  available  i'  but  this  is  unnecessary. 
And  if  the  note  be  made  out  of  England,  it  would  be  improper^ 
and  perhaps  fatal,  to  state  that  the  note  was  made  according  to  the 
statute.^ 

En  stating  the  cause  of  aetionf  there  are  four  points  principally  to  be 
attended  to.  Firsts  The  description  of  the  bill,  promissory  note  or 
check.  SecofkUy^  How  the  defendant  became  party  to  it ;  and  his  sub- 
sequent contract.  Thirdiy^  The  mode  by  which  the  plainliflf  derived 
his  interest  in,  and  right  of  action  on,  the  instrument ;  and  Lastly^  The 
breach  of  the  defendant's  contract 

These  will  suffice  without  any  statement  of  a  consideration  which  is 
implied.^ 

And  Jirstf  the  bill,  promissory  note,  or  check  (of  which  a  profert  is    ist  The 
not  to  be  made,')  should,   like  all  other  contracts,  be  stated  in  the  de-   sutement 
claration,  as  it  was  really  made  in  terms,  or  according  to  its  legal  ope-  ^  ^^  ^^' 
ration  f^  and  if  there  be  a  variance  in  any  material  point,  it  will  be    ^ 
fatal,^  though  stated  under  a  videlicct."'(4d2) 


*  Tidd's  Practice  6th  edit.  635. 

«» Soper  V.  Dible,  1  Ld.  vRaym.  175.— 
BrozDwich  v.  Lojd,  2  Lutw.  1583.  Co. 
Lit.  89  a.  a.  7. 

Soper  «.  Dible,  Ld.  Raytn.  175.  In  an 
action  upon  a  bill,  the  defendant  demur- 
red, because  the  decJaration  did  not  set 
out  the  custom,  and  the  court  held  it  un- 
nece^sarj,  and  tliat  the  better  way  was  to 
omit  it 

*  Hossey  v,  Jacob,  1  Ld.  Raym.  88. 
Ereskin  v.  Murray,  Ld.  Raym.  1542; 
Carter  Dowriali,  Carth.  83.  Williams  v. 
Williams,  id.  269.  Mannin  v.  Gary,  1 
Lutw.  27d. 

This  was  determined  in  Ereskin  v.  Mur- 
ray, 2Ld,  Raym.  1542.  On  error  after 
judgment  by  default,  see  Ld.  Raym.  88. 
Carth-  S3.     Lutw.  279. 

'  Brown  p.  Harraden,  4  T.  R.  155. 


i  Carr  v.  Shaw,  Bayl.  18.  Ante,  327, 
notes. 

^  Ante,  9, 10,  &c.  Bishop  v.  Young,  2 
Bos.  Sl  Pul.  81. 

'  Master  v.  Miller,  4  T.  R.  33S,  Odams 
o.  The  Duke  of  Grafton,  Bunb.  243.  Suis- 
ter  V.  Goel,  1  Sid.  386.  1  Salk.  215.  Com. 
Dig.  tit  Pleader,  O.  S.  Tidd's  6th  edit 
618. 

••  Per  Gibbs,  C.  J.  in  Waugh  v.  Russel, 
1  Marsh.  217,  Heys  v.  HcaeltiDe,  2  Campb. 
604.  Sclw.  4th  edit.  850.  1  Chitty  on 
Plead.  8d  edit  297.  803.  308. 

» Bristow  V.  Wright,  Dough  667.  Gor. 
don  V.  Austin,  id.  4  T.  R.  611.  As  to  va- 
riances in  general,  see  1  Chitty  on  Plead. 
3d  edit  303,  &c. 

«>  White  u.  Wilson,  2  Bos.  &  Pul.  116. 
I  Chitty  on  Plead.  3d  edit.  368. 


(452)  If  a  declaration  state  that  the  defendant,  at  Dublin,  made  a  promissory  note, 
and  thereby  promised  to  pay  the  same  at  Dublin,  without  alleging  it  to  be  at  Dublin  in 
Ireland;  the  promiasory  note  must  be  taken  to  have  been  drawn  in  England,  fof  English 
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uC  Th«  Thus  where  in  aa  action  on  a  note  made  1»jr  the  firm  of  Anstin^  8tro« 
of  olelSui  ^'^'  ^^^  ShifUiff  in  those  names,  the  declaration  was  against  them  hy 
jic.  'the  name«i  of  Austin,, StrohelU  and  SktUliff^  and  stated  that  sach  defen- 

dants made  the  note,  the  variance  was  holden  fatal;"  and  if  a  bill  drawn 
by  the  name  of  Couch  be  declared  upon  in  an  action  against  a  ttiird 
person,  as  drawn  by  Crouch,  such  variance  is  also  fatal.  ^  And  under 
a  count  for  usury,  in  discounting  ImIIs,  one  of  which  was  described  as 
drawn  on  a  certain  person,  to  wit,  John  K.,  it  is  a  fatal  variance,  if  tiie 
bill  produced  appear  to  be  drawn  on  Abraham  R.« 

So  where  in  an  action  by  the  indorsee  against  the  acceptor,  tiie  dec!a« 
ration  described  theliill  as  drawn  by  one  PTiUiam  Turner,  and  indorsed 
by  the  said  ^//tam  Turner  to  tlie  plaintiff,  and  the  bill  produced  in  evi- 
dence was  drawn  by  Wingfield  Turner,  tlie  variance  was  held  fatal.< 
But  where  the  promissory  note  was  signed  ^^for  Bowes,  Hodgaona,  Ke^^ 
and  Co."  and  Uiey  were  sued,  and  one  of  them  was  declared  against  by 
the  name  of  Hictnas  Kay  fbut  whose  real  name  was  John  J^,  com- 
monly pronounced  Kay,)  me  Judee  was  of  opinion,. that  the  misnomer 
was  no  objection,  it  being  proved  that  the  real  partner  had  been  sued, 
and  served  with  the  process,  though  under  a  mistaken  ChriaHan  name; 
and  that  the  variance  between  Key  and  Kay  was  immaterial,  they  being 
idem  9onttn8J  And  in  another  case,  where  the  plaintiff  declared  in  the 
name  of  Edward  Boughton  upon  a  bill  of  exchange,  drawn  by  him,  paj* 
ble  to  his  own  order,  and  accepted  by  the  defendant,  and  also  upon  the 
common  counts,  and  it  appeared  that  the  plaintiff's  real  name  was  Ed- 
mund^  and  that  in  that  name  he  bad  drawn  the  bill,  yet  the  plaintiff  re- 
covered.* And  it  has  been  recently  held,  that  a  variance  between  the 
real  name  of  an  indoraer^  and  that  which  is  alleged  in  the  decUuration, 
and  appears  on  the  bill,  is  immaterial/ 

If  one  of  several  persons,  acceptors  of  a  bill,  were  an  infant,  the 
holder  may  declare  on  it,  aa  accepted  by  the  adult  only,  in  the  names 
of  both;  and  if  the  defendant  pleads  in  abatement,  that  the  other 
partner  ought  also  to  have  been  sued,  the  plaintiff  may  reply  his  infancy; 
and  it  is  no  departure,  and  it  is  most  proper,  not  to  state  that  t6e 
{^  854  3  infant  was  a  party  to  the  instrument. <>  And  if^a  bill  of  exchange  purports 
to  have  been  drawn  by  a  firm  consisting  of  several  persons  (as  by  '^  Ellis, 
Needhara,  jun.  and  Co.")  in  an  action  by  an  indorsee  against  the  ac- 
ceptor, the  declaration  may  aver  in  the  plural  that  certain /persons  using 


»  Gordon  v.  Austin,  4  T.  R.  611.  N.  B. 
There  u  a  singular  difference  between  the 
folio  and  octavo  editions  in  the  statement  of 
this  case,  the  last  does  not  notice  the  mis- 
take in  the  sumamej  which  was  the  mate- 
rial  objection. 

*>  Whitwell  0.  Bennett,  3  Bos.  &  Pul. 
55S.     Selw.  4th  edit.  349. 

P  Hutchinson  v.  Piper,  4  Taunt  810. 

9  he  Sage  c.  Johnson,  Forrest's  Rep. 
23. 


'  Dickenson  d,  Bowes  and  others,  16 
East,  110. 

'  Boughton  V.  Frere,  3  Campb.  29.;  but 
note,  it  does  not  J^pear  from  the  report 
whether  the  plaintiff  only  recovered  upon 
the  common  counts. 

*  Forman  t^.  Jacob,  1  Stark.  47. 

"  Burgess  v.  Merrell,  4  Tsimt.  46x<. 
1  Cbitty  on  Plead.  Sd  edit  8&. 


money;  and  proof  of  a  note  made  payable  at  Dublin,  in  Ireland,  for  the  same  firm  ut 
Irish  money,  does  not  support  the  declaration.     Spromle  v.  Lef^^  1  Bern.  U  CieMW- 16. 

In  a  declaration  on  a  promissory  note,  the  omission  of  the  place  where  it  is  payable  is 
fatsl.     Sebree  ▼.  Dorr^  9  Wheat  558. 

It  is  not  necessary,  in  case  of  a  lost  note,  that  there  should  be  a  special  count  vtatir  - 
such  losp.    Renner  r.  Bank  of  Columbia s  9  Wheat.  507. 
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the  iinu  drew  ftnd  indorsed  the  biiU  although  in  point  of  fact  the  firm    ^^^'  t^^ 
consisted  only  of  a  single  individuaU  the  acceptor  being  estopped  ^^^^^fJ^^'wn 
disputipg  the  fact. X  So  where  a  declaration  described  a  bill  or  exchange  ^^^^^    '  ' 
as  directed  to  the  three  defendants,  and  accepted  hj  them,  and  it  was 
proved  to  have  been  directed  to,  and  accepted  by  a  fourth  party  also^ 
who  was  dead,  this  was  iield  no  vanaDce;^  and  in  an  action  against  ono 
of  several  makers  of  a  joint  or  several  promissory  note,  the  describing 
it  as  the  separate  note  of  the  defendant,  without  noticing  the  other  par- 
ties, is  no  variance. ^(4a4) 

If  it  be  alleged  in  the  declaration,  that  defendant  on  such  a  day 
(without  laying  it  under  a  videlicet)  drew  a  bill  of  exchange  without 
alleging  that  it  bore  date  on  that  day,  a  mistake  of  the  day  will  not  be 
material,  but  if  the  words  *^  bearing  date  the  same  day  and  year  afore- 
said" be  inserted,  then  a  variance  would  be  fatal  ;•  and  the  mis-state- 
ment of  a  day  in  a  note  payable  by  instalments  is  fatal.  **  In  general, 
the  date  of  the  bill  or  note  should  be  stated,  and  if  there  be  no  date, 
then  the  day  it  was  made,  and  if  that  cannot  be  ascertained,  then  the 
first  day  it  can  be  proved  to  have  existed •*>  And  where,  in  an  action  on 
a  foreign,  bill,  payable  at  double  usance  from  the  date  thereof,  the 
declaration  stated  the  bill  to  have  been  drawn  on  such  a  day,  but  did 
not  state  the  date,  the  court  held  it  sufficient,  and  that  they  would 
intend  that  it  was  dated  at  the  time  of  drawing  it<>  And  where  a 
second  oount  stated,  that  afterwards,  to  wit,  on  the  day  and  year  afore- 
saidf  the  defendant  drew  a  certain  other  bill  of  exchange,  payaWe  two 
months  after  the  date  thereof,  without  mentioning  any  express  date  in 
either  count,  the  last  count  was  held  sufficient,  the  court  intending  the 
date  to  have  been  the  day  on  which  the  bill  was  alleged  to  have  been 
made.  *  If  a  bill  or  note  by  mistake  has  been  dated  contrarv  to  the 
intention  of  the  parties,  the  declaration  may  run  thus,  *^on,  &c.  (the 
time  intended)  at,  &.c.  made,  &c.  bearing  uate  ky  mistake,  on«  &c. 
but  me^nt  and  intended  bv  the  said  A.  B.  and  C.  Q.  to  be  dated  on  thef  355  ] 
said,  &c.  and  then  and  tnere  delivered,  &c.  by  which  said  note  he  the 
said  C.  D.  then  and  there  promise  to  pay,  two  months  after  the  date 
thereof,  (th^t  is  to  say,  after  the  said*  &c.  when  the  said  note  was  so 
made  and  intended  to  be  dated  as  aforesaid,)  to  the  said  A.  B."  ^c. 
It  has  been  held,  that  in  a  declaration  upon  a  oill  or  note  importing  to 
be  payable  within  a  limited  time  after  the  date,  and  datea  on  a  par- 
ticular day,  the  precise  day  must  be  stated,  and  that  if  a  day  upwards 
of  six  years  before  the  commencement  of  the  action  be  stated,  and  the 


«  Bam  V.  Clive,  4  Cunpb.  78.  4  M.  &  & 
13.  g.  C. 

T  Monntstephen  v,  Brooke  and  others, 
iBarn.  fc  Aid.  224. 

*  Id.  ibid,  and  ante,  8S9. 

"  Cozen  0.  Lyon,  2  Campb.  307, 8.  8^w. 
4th««t360.    Fitzgib.  180. 


k  Welto  V.  Girling,  1  Oow,  C.  N.  P. 
21. 

«  Ante,  60.  Bayl.  174,  5. 

^  Da  U  Courier  v.  Bellamy,  2Siow. 
422,  approved  of  in  Hague  v.  French,  9 
Bos.  k  Pul.  178. 

•  Hague  9,  Fren<A,  8  Boa.  It  Pul.  178. 


(4M)If  abmbeaddrMaedtoW.abyini8tiike,jrorI.  a,  aad  H  is  presented  to  the 
right  persoa,  it  is  sufficient,  and  in  the  declaration  it  mMf  be  steteid  that  the  bill  was  drawn 
Oft  W.  &  meaning  the  said  L  a  ti^tcrvy  ▼.  JZo^tiwan,  1  Day's  Rep.  11. 

Proof  of  a  note  dated  the  2Sth  July,  does  not  support  a  dechiratioa  statinc  a  note  dated 
on  the  8(^th.    SUphtnt  t.  Graham,  78e^.  &  Riiwie,  6QS. 
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f  !■■ 


1^  The  defendant  plead  actio  non  accrevit^  the  plaintiflf  cannot  recover, 
•?U»e^bUl  ^^^  doctrine  maj  be  questionable. s 

It  is  usual  also  to  state  the  place  at  which  the  bill  or  note  wa- 
drawn,  as  thus,  **  that  the  drawer  on,  &c.  at  LiverpooU  to  wit,  at 
London,  &c.  (the  venue.")  It  has  been  considered  that  in  a  declara- 
tion on  a  foreign  bill,  the  place  at  which  it  bears  date  must  be  state*!, 
and  that  some  place  in  England  or  Wales  should  be  subjoined,  by  way 
of  venue,  under  a  videlicet,  thus,  **  at  Venice  in  Italy,  to  wit,  at  Lor- 
don,~^c."*  But  where  a  promissory  note,  dated  and  made  at  Paris, 
was  declared  upon  in  an  action  by  the  payee  against  the  maker,  as  made 
in  London,  it  was  decided  to  be  no  variance,  because  the  contraa 
evidenced  by  a  promissory  note  is  transitory,  and  the  place  where  it 
purports  to  have  been  niade  is  immaterial ;'  and  it  is  laid  down,  that 
inland  bills  and  notes,  though  they  may  bear  date  it  a  particular 
place,  may  be  alleged  to  have  been  made  any  where  in  England  or 
VV'ales> 

The  instrument  itself  must  be  stated  in  terms,  or  according  to  the 
legal  effect.  If  it  be  in  foreign  language  it  may  nevertheless  be  stated 
as  if  it  were  in  English,  without  noticing  the  foreign  lang;uage.*  If 
(]  356  ]  the  bill  be  payable  at  usances,  the  length  of  them  should  be  averred 
thus,  '*  at  two  usances,  that  is  to  say,  at  two  months  after  the  date 
thereof,''  and  the  omission  will  be  fatal  on  demurrer.  ■•  And  if  by  tlie 
body  of  the  bill  or  note,  it  be  made  payable  at  a  particular  place,  that 
qualification  of  tiie  contract  must  be  stated^* 

A  bill  or  note  payable  to  the  order  of  the  plaintiff,  may  be  stated  in 
the  declaration  to  be  payable  to  him,  and  there  is  no  occasion  to  insert 
any  averment  that  he  made  no  order  ;<*  and  the  omission  of  the  word 
"  sterHng'^  is  immaterial.'  Though  if  the  bill  be  payable  in  Irish  cur- 
rency, and  the  bill  be  described  as  if  it  were  payable  m  English  sterling 
money,  that  would  be  a  fatal  variance*^ 

And  a  bill  of  exchange  expressed  on  the  face  of  it,  to  be  for  ^  value 
delivered  in  leather,'*  may  be  stated  in  pleading  to  have  been  for  value 
received  in  leather.'    And  it  has  been  considered  that  when  a  bill  of 


*  Stafford  v.  Forcer,  10  Mod  611.  cited 
1  Stra.  22.  In  an  action  on  a  note  dated 
in  1704,  defendant  pleaded  that  the  cause 
of  action  did  not  accrue  within  eix  years, 
the  plaintiff  replied  a  bill  filed  in  1714  ; 
ftnd  that  the  cause  of  action  accrued 
wHhin  six  yeara  of  that  time,  and  after 
verdict  for  the  plaintiff,  the  court  ar- 
rested the  judgment,  because  it  was 
stated  that  the  note  was  made  and  dated 
in  1704,  and  then  the  cause  of  action 
must  have  accrued  above  six  years  before 
1714  ;  but  see  Leaper  9.  Tutton,  16  East, 
420. 

« In  Trinity  Term,  1818,  K.  B.,  the 
eourt  held  that  on  a  guarantee  of  the 
debt  of  another,  the  plaintiff  might  give 
in  evidence  a  verbal  promise  to  revive 
the  original  widertaking  in  wrtcinp,  so  as 
to  defeat  a  plea  of  actio  non  aecrevU  infra 


sex  a$mog.    Gibbons  v.  M'Casland,  1  Bar 
&  Aid.  690. 

»>  Bayl.  165.  Salk.  679.  Cowp.  177,  S. 
6  Mod.  228.  Com.  Did.  tit  Ac.wa> 
N.  7. 

*  Per  Lord  Ellenborough,  in  Houriet  r. 
Morris,  8  Campb.  804. 

»«Bayl  175. 

*  Attorney  General  v.  Valabreque, 
Wightw.  9. 

»  Barclays.  Campbell, Salk.  181.  Smart 
V,  Dean,  3  Keb.  645.    Bayl.  184,  5. 
"  Ante,  250. 

*  Frederick  v.  Cotton,  2  Show.  8.  Tiihet 
V,  Pomfiret,  Carth.  480.    BayL  189, 190. 

P  Glossop  V.  Jacob,  1  Stark.  69. 

4  Kearney  v.  King,  2  Bam.  U  Aid. 
301. 

»  Jones  ti.  Mars,  2  Campb.  807,  in  not? *• 
White  V.  Ledwick,  M&  ante,  67,  ani 
Highmore  r-  PrimroBe»  6  M.  &  &  65- 
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Exchange  is  in  tliis  form,  "pay  to  F.  G.  B.  or  order  i33 15,  value  re-    !»*•  Tl» 
ceived,  and  wns  subscribed  by  tlie  drawer,  it  piay  be  alleged  >"  P'^^^*^gof^*^e°tS5' 
to  be  a  bill  of  exchange  for  value  received  by  the  drawer  from  the  ^c. 
payee,*  and  it  should   seem  that  it  is  not  necessary  to  insert  in  the 
dcclaratiiin  that  part  of  the  bill  wliich  relates  to  the  consideration/ 

It  is  not  advisable  to  state  more  of  the  bill  or  note  declared  on  than 
is  necessary  to  enable  the  plaintiff  to  recover,"  and,  the  formal  descrip- 
tion of  the  direction  to  tne  drawee,  should  in  general  be  omitted,  at 
least  in  one  count,  for  fear  of  a  variance ;  and  where  a  bill  is  not 
addressed  to  any  person  by  name,  but  accepted  by  the  defendant,  the 
declaration  should  merely  state  that  the  drawer  drew  the  bill,  and 
thereby  recjuired  the  payment  of  such  a  sum,  and  that  the  defendant 
accepted  without  stating  any  address.*  If  the  bill  or  note  were  informal, 
it  may  be  stated  in  its  terms  with  an  innuendo  of  its  meaning,  which 
seems  the  safest  course,  y 

If  the  rules  of  law  prevent  the  instrument  declared  on  from  operating 
according  to  the  words  of  it,  it  may  ut  rca  magia  valeat  quam  per  eat  be 
stated  to  have  been  made  in  such  a  manner  as  the  law  will  give  effect  [  35?'  ] 
to  it,  though  there  may  be  a  verbal  variation  between  that  statement  and 
the  instrumei^t  itself.*  Therefore  in  the  case  before-mentioned  of  a  note 
by  which  a  man  promised  never  to  pay  a  sum  of  money,  it  was  holden 
that  it  might  be  declared  on  as  a  promise  to  po}/;^  and  bills  payable  to 
the  order  of  fictitious  persons,  may  be  declared  on  as  payable  to  bearer, 
against  every  party  aware  of  the  fact." 

It  is  incumbent  on  Aie  plaintiff,  in  every  declaration  founded  on  aadly.  How 
breach  of  contract,  to  show  the  contract  for  the  non-performance  of  the  defen- 
which  the  action  is  brought,  and  consequently  it  is  necessary  to  state  in  <^*  ^®" 
a  declaration  on  a  bill,  now  the  defendant  became  party  to  ity  whether  by  ^^J^*^ 
drawing,  accepting,  or  transferring  it,  as  that  he  **  made,"  **  ac<5epted,"  &c.  * 

**  indorsed,"  or  ''delivered''  it;  which  allegations  will  be  sufficient, 
althougli  the  defendant  did  not  in  fact  do  either  of  these  acts  himself, 
provided  he  authorized  i\\z  doing  of  them;  though,  indeed,  it  is  not  un- 
frequent  when  the  fact  is  so,  to  state  that  those  acts  were  done  by  the 
procufatimi  of  the  agent  who  was  employed  :<"  and  though  it  is  usual  to 
allege  a  promise,  it  has  been  decided  that  this  is  Unnecessary,  as  the 
law  implies  a  promise  where  there  is  a  legal  liability.'  In  an  action 
against  the  acceptor  of  a  bill  and  the  maker  of  a  note,  at  the  suit  of  the 
payee  or  indorsee,  the  defendant's  promise  is  to  be  stated  to  have  been 
•'  according  to  the  tenor  and  effect  of  the  bill  or  note;^^  but  in  an  action 
against  a  drawer  or  indorser  of  a  bill,  or  the  indorser  of  a  note,  after 
stating  tlie  default  of  the  party  primarily  liable,  the  liability  and  the 
promise  of  the  defendant  are  stated  to  have  been  to  pay  on  request^  that 
being  the  legal  result. 


»n 


The  words  '^  his  own  proper  hand,  being  thereunto  subscribed,''  sub- 

"  Grant  r.  Da  Costa,  8  M.  ft  S.  851.  •  Ante,  42. 

Ante^  67,  note.  ^  Ante,  64. 

'  Id.  ibid,  per  Lord  EIleDborough.  «  Collia  o.  Emett,  1   Hen.   Bla.  313.— 

•Bristow    V.    Wright,    Dough   667.—  .  Brucker  v.  Fromount,  6  T.  R.  659.    Heys 

Dundas  v.  Lord  Weymouth,  Gowp.  665.  o.  Heaeltine,  2  Campb.  604. 

Price  V.  Fletcher,  Cowp.  727.  ^  Starkie  v.  Cheesman,  Garth.  510.  Salk. 

*  Grray  v.  Mihier,  3  Moore,  01.  128.  S.  C.  Sed  vide  Bac.  Ab.  tit  Aesump- 

y  Waugh  V.  RuBBel,  1  Marsh.  215.  sit,  F.  and  Morris  v.  NorfoUc,  1  Taunt. 

'  RoUeston  0.  MageatOD,  4  T.  R.  W-  217. 

ChItty  on  bills.  T  t 
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2aiy.  How  scribed  should  be  omitted.    In  an  action  by  the  indorsee  again&t  the  ac- 
Jj^*^^  ^®^^°"  centbr  of  a  bill  of  exchange,  the  declaration  stated,  that  the  oavee 
came  party  ^"^^''^^^  ^^  '"*  ^^'^  proper  liand  beiJig  thereunto  auhscrihed;  (458)  an  J 
to  the  bili,it  appeared  that  the  payee's  name,  upon  the  back  of  the  bill,  was  writ- 
he, ten  under  his  authority  by  his  wife,  and  it  was  held  that  the  defendant 
having,  after  notice  of  non-payment,  promised  to  pay,  was  not  at  liber- 
ty to  object  that  tl^e  indorsement  was  not  in  the  hand-writing  of  the 
[    358   ]  payee  himself;"  but  had  it  not  been  for  such  promise,  the  variance  would 
have  been  fatal.'    And  in  an  action  against  the  drawers  of  a  bill  of  ex- 
change, the  declaration  stated,  that  the  defendants  made  the  bill,  "  their 
OM;n;>ro;ier  Aa;ic/5  being  thereto  subscribed;"  and  in  fact  their  firm  ot 
A.  and  Co.  was  subscribed  to  the  bill,  and  Lord  Ellenborough  said, 
*«  Had  it  been  *  their  own  proper  Aonrf,'  I  should   have  clearly  held  it 
•<  sufficient.     As  it  stands,  I  entertain  some  doubt;  but  1  will  not  non- 
suit,"« 

m 

It  is  advisable  to  state  the  true  date  of  the  acceptance  of  a  bill  pay- 
able aftfer  siffht,  and  in  any  other  case  where  the  acceptance  is  dated 
of  a  day  different  to  the  date  of  the  bill,  it  should  be  described  accord- 
ingly;^ but  it  seems  that  a  variance  is  not  material.*  And  though  it 
has  been  considered  that  if  the  plaintiff  allege  in  terms,  that  the  accept- 
ance was  made  before  the  time  limited  by  tiie  bill  for  its*payment,  the 
plaintift*  will  be  precluded  from  giving  in  evidence  an  acceptance  after- 
wards,* this  doctrine  has  been  disputed  by  high  authority."  And  where 
the  plaintiff,  as  indorsee  of  a  bill,  against  the  defendant  as  acceptor,  stated 
in  his  declaration,  that  the  defendant  became  liable  to  pay  and  promised 
to  pay  according  to  the  tenor  and  effect  of  the  bill  and  his  acceptance, 
it  was  held  that  he  might,  under  the  plea,  that  the  cause  of  action  did 
not  accrue  witliin  six  years,  give  in  evidence  a  promise  long  after  the 
bill  was  due!"*  . 

On  the  before-mentioned  rule  that  the  plaintiff  should  not  state  more 

«  Helmsley  v.  Loader,  2  Campb.  450.  *  Forman  v.  Jacob,  1  Stark.  46;  and  sse** 

Payl.  P.  &  A.  App.  No.  2.     BayJ.   182,  3.  Young  t.  Wriffht,  1  Campb.  139.  Ld.  Ravm 

*  Levy  V.   Wilson,   6   Esp.   Rep.  180.  364.     12  Mod.  212. 

Payl.  P.  &  A.  275,  6.    Bayl.  183.  ^  Jackson  v.  Piggott,  Ld.  Raym.  364.  12 

s  Jones  &  al.  o.  Mars  &  al.  2  Campb.  Mod.  212. 

305.  '  Bayl.  181. 

«»  Bayl.  191.  "•  Leaper  v.  Tutton.  16  East,  420. 


(458)  The  same  point  was  ruled,  where  the  note,  was  signed  by  procuraU(m,  and  it  ^ras 
alleged  that  the  piomissore  **  made  their  note  under  thetr  hands"  Essex  JNwembt^r 
Term,  1805.     Gardner  v  Stacker.    Per  Sedgwick,  J.  MSS. 

An  averment  that  t}\e  partners  of  a  firm  made  the  note,  **  the  proper  name  afid  firw 
€f  the  partners  being  thernmto  subscribed"  is  proved  by  showing  the  note  signed  by  one 
partner  in  the  partnership  name.  It  is  not  necessary  to  state  that  one  of  the  parti^rs 
signed  in  the  name  of  the  firm;  but  if  so  stated,  it  is  good.  Manhattan  Conipvtf:'^  v. 
I^dyard,  1  Caines*  Rep.  192.  So  an  averment  that  **  certain  persons  using  the  fu^f'e. 
stile  and  firm  of  IV.  8f  W,  made  the  fiote^  the  proper  handwriting  of  one  ofthtm  m 
their  said  copartnership  name^  stile  and  firm,  being  thereto  subscribed,**  is  good.  iTowr 
V.  Scofield,  2  Caines*  Rep.  368.  If  in  an  action  against  two  persons,  die  declaration  doe^ 
not  allege  them  to  be  partners,  or  to  act  under  a  firm,  and  it  is  averred  that  tbey  '*  ma'k 
the  note  in  their  otcn  pi-oper  hands  and  names  thereto  sttbseribed,**  proof  that  one  o( 
the  defendants  subscribed  the  note  with  the  joint  name  or  firm,  is  not  sufficient  to  maiQ- 
tain  the  declaration.     Pease  v.  Morgan,  7  John.  Rep.  468. 

tf  the  plaintiff  alle^  himself  in  the  declaration  to  be  the  bearer  of  a  note  payable  (• 
the  bearer,  this  is  sufficientf  Without  an  express  allegation  that  the  maker  promised  tH. 
plaintiff  to  pay  him.  Dole  v,  fVeeks,  4  Mass.  Rep.  461;  and  see  Gilbert  \.  Maihtc*"' 
Bankf  5  Mass.  Rep.  97.    , 


ttamoi 


^ 
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|>F  the  bill  than  is  essential  to  his  title,  it  is  not  necessary  or  advisable  2Jiy.  How 
in  an  action  against  the  drawer  or  indorser  4)f  a  bill,  to  state  that  the  Jj**  defen- 
drawec  accepted  it,  but  if  it  be  stated,  it  must,  in  an  action  against  ^.^^^^  i^ 
the  drawer  be  proved,  unless  it  be  shown  that  he  indorsed  the  bill  after  to  the  bill, 
it  was  accepted,  or  that  after  it  was  due  lie  promised  to  pay."  &c. 

If  the  engagement  of  either  of  the  parties  were  conditional,  it  must 
be  described  accordingly,  and  therefore  a  conditional  acceptance 
must  be  so  stated,  ana  if  declared  upon  as  an  absolute  engagement, 
the  variance  will  be  fatal,  although  tlie  condition  has  been  |ier- 
forraed."  We  have  already  considered  when  it  is  necessary  to  describe 
the  acceptance  as  payable  at  a  particular  place,  and  when  that  statement  [  359  ] 
would  be  improper.p 


Thirdly^  K  plaintiffs  who  sues  upon  a  bill,  check,  or  note,  must  showSdly.  How 


brings.9  Thus,  in  an  action  by  u.ciuuui.ccm  ucaxc.^i,i,d^h„,. 
ot  a  bill,  it  IS  necessary  to  show  that  it  authorized  a  transfer,  and  he  to. 
must  also  state  that  the  transfer  was  made.*"  In  general,  whatever 
torras  a  constituent  part  of  the  plaintifi*'s  title,  must  be  set  out  correct- 
ly.'  But  this  rule  is  liable  to  similar  exceptions  to  that  which  makes  it 
necessary  to  set  out  the  instrument  as  niadej  and  he  may  set  it  out,  as 
ill  case  of  a  bill  payable  to  the  order  of  a  fictitious  person,,  according  to 
the  effect  given  to  it  by  law.*  It  has  been  decided,  that  the  payee 
ol  a  bill  or  note  payable  to  his  own  order,  may  state  it  to  have  been 
made  payable  to  himself 5"  and  a  note  payable  to  a  married  woman,* 
and  indorsed  by  her  husband,  may  be  stated  to  have  been  payable  to 
the  husband.^  An  indorsee  may,  it  is  said,  declare  against  his  im- 
mediate indorser^  as  on  a  bill  of  exchange  made  by  the  defendant, 
directed  to  the  acceptor,  and  payable  to  the  plaintitf,  the  act  of  indors- 
ing being  similar  in  its  operation  to  that  of  making  a  bill,  but  this  is  not 
the  practiccy 

In  general,  however,  the  plaintiil'^s  title  should  be  stated  according 
to  (he  facts,  and  if  he  claim  as  a  remote  indorsee,  every  indorsement  is 
usually  set  forth :  but  where  the  first  indorsement  is  in  blank,  and  the 
plaintiff  is  apprehensive  he  will  not  be  able  to  prove  all  the  subsequent 
indorsements,  it  is  proper  to  add  a  count  stating  the  plaintiif  to  b« 
immediate  indorsee  of  some  prior  indorser.  In  such  case,  however,  it 
is  said,  that  in  order  to  render  the  evidence  correspondent  to  the  decla- 
ration, all  the  subsequent  names  must  be  struck  out  of  the  bill  before 
or  at  the  time  of  the  trial ;»  which  miiy  be  done,  notwithstanding  there 
has  been  a  subsequent  indorsement  in  full."  In  this  case,  in  order  to 
'lYoid  unnecessary  expense,  the  indorsement  may  be  described  concisely 

"  Jones  V.  Morgan,  2  Campb.  474.  Bayl.  "  Frederick  v.  Cotton,  2Sbow.  8.  Smhb 

i^l.  V.  M'Clure,  5  East,  476.  2  Smith's  Rep.  43. 

®  LangBton  v.  Corney,  4  Campb.  176.  S.  C. 

Swan  0.  Cox,  1  Marsh,  176,  ante,  181.  «  Barlow  v.  Bishop,  1  East,  432.    3  Esp. 

P  Ante,  250  to  259.  Rep.  266.  8.  C.     Ankerstein  v.  Clarke, 

•J  Bishop  V.  Hayward,  4  T.  R.  471.  ^  T.  R.  616,    Arnold  ».  Revoult,  1  Brod. 

'  Bavl  180  ^  ^-  ^^^• 

.  u     T    T,x  '  Brown  V.  Harraden,  4T.  R.  149. 

)     K%  tt  i  '^^^y^^-  ^  Gwinnet  0.  Phi-  z  Anon.    12  Mod.    345.      Peacock    v. 

i'>?'  J:   «  ^°'    ^**^^"  ^  y^m^U  1  Hen.  Rhodes,  Dougl.  633.     Anon.   Holt,  296. 

l'ia.60o,6.  Kyd.206. 

'Vnte,64.  •  Ante,  185.    Bayl.  184. 
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Sdly.  How  thus:  '*An(l  the  said  A.  then  and  there  indorsed  and  delivered  tiie 
iheplaintiifu  gj^jj  \y^\\  ^f  exchange  to  the  said  B.,  and  the  said  B.  then  and  there  in- 
p^^tj™^^  *  dorscd  and  delivered  the  said  bill  of  exchange  to  the  said  C.  &.c."  In  an 
action  against  a  remote  indorser,  though  there  be  several  ind^rscmeuts 
between  that  of  the  payee  and  the  defendant,  the  plaintift*  may  declare, 
as  on  an  immediate  indorsement  by  the  payee  to  the  defendant,  and 
by  him  to  the  plaintiff',  and  need  not  notice  the  intermediate  indorse- 
inents.''(46l) 

Ii  has  been  recently  decided,  that  in  an  action  against  the  indors.i- 
of  a  bill  of  exchange,  in  which  the  declaration  siated  several  prio* 
indorsements,  it  is  not  necessary  to  prove  any  indorsements  on  the  )jiii 
prior  to  tlie  defendants,  though  it  is  otherwise  in  an  action  against  tlit- 
acceptor;  consequently,  where  a  remote  indorser  is  sued,  there  will  l>e 
no  nsl:  in  stating  all  the  prior  indorsements  in  the  declaration .<•  And 
in  another  case  it  was  held,  that  in  a^i  action  by  the  indorsee  again^t 
the  acceptor,  where  several  indorsements  had  taken  place,  and  \\W\A\ 
were  laid  in  the  declaration,  and  are  consequently  necessary  to  be  proMMl 
in  general,  yet  if  the  defendant  applies  for  lime  to  the  holder,  and  oilVrs 
terms,  it  is  an  admission  of  the  holder's  title,  and  a  waiver* of  proof  ol 
all  tlie  indorsements  exccjit  tlie  first-"  On  an  indorsement,  Ifor  h*^^ 
than  the  full  sum  mentioned  in  a  bill  or  note,  the  plaintiiTmust  descr.m* 
the  same  accordingly,  and  show  that  the  residue  was  paid.'"  In  dcscribii:*; 
the  indorsement,  it  is  not  advisable  to  allege  that  the  indorser's  haini- 
writing  v»^as  thereunto  subscribed,  and  if  tliat  allegation  be  inserted, 
•  and  the  bill  appear  to  have  been  indorsed  by  an  agent,  t!ie  .variance  v.iil 
be  fatal.' 

If  a  note  payable  to  bearer  be  declared  on  as  indorsed,  the  indorse- 
ment roust  be  proved 5=(1)  but  when  the  declaration  states  that  the  in- 
dorsement was  after  the  making  of  the  bill,  and  it  appeared  in  evidence 
to  have  been  before,'^  or  that  it  was  before  the  bdl  was  due,  ami 
appears  in  evidence  to  have  been  made  afterwards  this  is  not  a  material 
variance.*  It  is  not  necessary  to  allege,  as  part  of  the  plaintittV  titl«s 
that  the  bill,  &c.  was  delivered  to  him."  as  the  allegation,  that  the  h\\\ 

bChatera»  Bell,  4  Esp.  Rep.  211.  Bayl.  ^  I^vy  r.   Wilson.   4  Esp.   Hep.   IS'. 

163.  ttntp,  287,  8. 

«  Critchlow  o.  Parry,  2  Campb.  182.  „  *^ -a     i    in u  t-K..«« 

. -o              ^        A    1             /*  t^       1^  R  Waynam  r.  Bend,  1  Campb.  1/5.:  an' 

a  Bosanquct  v.  Anderson,  6  t>p.  lien.  *r       •     »   i    »  «  Vr         * 

A'i                                           »          1         1  gg^  Manning  8  Index,  75. 

•  Hawkips  r.  Gardner,   12  Mod.   213.         '' Smith  r.  Mingay,  1 M.  &  S.  92. 
Bayl.  183,  n.  a.  *  Young  v.  Wright,  1  Campb.  139. 


(461)  It  is  not  necessary  to  stale  the  indorsement  to  be  "  for  value  received;"  and  ii'  'O 
stated,  the  averment  is  surplusage,  and  need  not  be  proved.  IVilsoti  v.  Codman's  F.J 
3  Cranch,  193.  But  see  Welch  v.  Lindoy  7Cranch'.H  Rep.  159.  An  indorsement  ih^'W/M 
facie  evidence  of  being  made  for  the  full  value.  RiiiiUe  v.  MandevUte^  5 Cranch.  •>-- 
But  it  is  otherwise  if  made  **  witliout  recourse."  JViIch  v.  Llmlo.  And  if  the  ijuW^rM- 
ment  be  restrictive  as  to  a  right  against  the  indorser,  as  if  it  be  *'  without  recourse'  io 
the  indorser,  it  is  not  necessary,  in  a  declaration  against  the  maker  by  the  indor^cf.  ^^^ 
state  such  restriction.   Wilson  v.  Coitman's  iir. 

But  the  words  *•  for  value  received,"  in  setting  forth  a  promissory  note  in  a  decJ^ira- 
tion  are  words  of  description,  and  not  an  averment,  and  therefore,  if  the  words  arc  net  :'■> 
the  note,  the  variance  is  fatal.  Saxtoti  v.  Johnson^  10  John.  Rep.  4 IS. 

(1)  The  indorsement  of  a  note,  payable  to  bearer,  makes  the  indorser  liable*  as  upon  - 
new  bill  to  bearer.  Eccies  v.  Ballard,  2  M*Cord,  38«. 
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was  payable  to  the  payee,  or  "that  an  indorsement  was  made^^^  iiiclmlcs  4th]y.  The 
it;*^  nor  is  it  necessary  to  aver  notice  of  an  indorsement.^  necessary 

and  def en- 
It  is  also  necessary  to  show  the  defendant's  breach  of  contract.  If  a  dant's 
bill  be  accepted  payable  when,  or  if  a  certain  event  shall  take  place,  it  breach  of 
must  be  shown  that  such  event  has  occurred.*"  And  if  the  bill  be  pay- *^°°''*^*' 
able  at,  or  after  usances,  their  duration  must  be  averred."  If  a  note  be 
|iayable  on  or  after  demand,  it  is  advisable  at  least  in  one  count  in  an 
action  against  tlie  maker,  to  allege  a  demand."'  In  general,  in  an  ac- 
tion against  the  acceptor  of  a  bill  or  maker  of  a  note,  wlio  is  primarily 
liable,  it  is  not  necessary  to  aver  or  prove  any  presentment  for  payment, 
tiie  action  itself  being  (leemed  a  suflicient  demand,  and  the  common 
breach  at  the  end  of  the  money  counts  <utiicing  ;"  and  we  have  se  i, 
that  unless  the  bill  be  accepted  payable  at  a  particular  place  only  and 
not  elsewh*2re,  pursuant  to  the  late  act,  no  averment^  ot  a  presentment 
there  is  necessarv."*  In  all  cases  wliere  bv.  the  terms  of  tlie  ori"inal 
contract,  as  when  in  the  boiU/  of  the  bill  or  note,  it  is  made  payable  at 
a  particular  place,  a  presentment  tlieie  and  reru;>al,  or  some  discharge 
tlispensing  with  the  presentment,  must  be  averred  in  an  action  against 
the  acceptor  of  the  one  and  the  maker  of  the  other,  and  an  allei^ation 
that  the  loakers  of  a  note,  payable  in  tlie  body  of  it  at  a  ))articuli'r 
iionse,  became  insolvent,  and  ceased,  and  wholly  declined  and  re['iise'J, 
then  and  thenceforth  to  pay  at  the  ])lace  specified,  any  of  their  notes?, 
tloes  not  show  a  Sufficient  discharge  or  excuse  for  the  want  of  a  pre- 
sentment of  the  particular  note  declared  on.''(l) 

It  is  sufficient,  however,  in  these  cases,  if  the  declaration  allege  the 
presentment  to  have  been  made  to  the  persons  at  wlu^se  house  the  bill 
was  made  payable,  **  according  to  the  tenor  and  effecl  of  the  bill,"  and 
**  the  acceptance  thereof.*"  But  if  a  bill  \^  stated  to  have  been  ac- 
cepted, payable  by  certain  persons,  at  a  particular  place,  it  h:is  bt'on 
holden,  in  an  action  against  the  drawer,  that  an  averment  of  a  present- 
ment to  thoie  persons  generally,  without  saying  at  what  ]>lace,  i,-^  suiii- 
tient."  But  it  sufHces,  in  an  action  against  an  acceptor,  to  aver  a  pre- 
M*ntment  at  the  particular  place,  without  showing  that  payment  was  re- 
fused there  being* suihcient  to  allege  the  non-payment  at  the  coi^clusion 
of  the  declaration.*  Nor  is  it  necessary  to  aver,  that  the  acceptor  of  the 
bill,  or  maker  of  the  note,  had  notice  of  non-payment  at  the  particular 
place. y  An  allegation  in  a  declaration  that  a  bill  of  exchange  was  pre-r  s^o  ] 
sented  for  payment  by  1.  S.  does  not  render  it  incumbent  ori  the  plaiu- 

k  Chiirdvi]!  v.  Gardner,  7  T.  R.  5%. 
:>:nith  r.  M-Clure,  5  Ka-,!,  477.  ante,  95. 
I>uyK  180. 

•'lUynolds  p.  Davies,  1  Bos.  &  Pul.  021. 
TUyl.  IHl. 

""  Ante,  ISl;  .358. 

nBayl.  181,5. 

^  See  post,  08  to  the  statute  of  limitation; 
Init  sec  Cro.  Eliz.  548.  Rumball  w.  Bail, 
10  Mop.  88.     Bayl.  187.     Ante,  259. 

V  Frampton  v.  Coulson,  1  Wils.  3;}. 

s  Ante,  259. 


'  Ante,  2C0.     Bayl.  185. 

•  Bowes  V.  Howe,  5  Taunt,  30.  Ante, 
2.50. 

'Huffan  r.  El]i.«,  3  Taunt.  415.  Ante, 
255,  notf,     15ayl.  187. 

"  Ambrose  v.  Ilopwood,  2  Taunt.  CI. 
Bayl.  18G. 

»  Butterworth  v.  Lord  Dcspcnccr,  3  M. 
&  S.  150,  and  Benson  »,  White,  4  Dow's 
Rep.  334.     Ante,  252. 

>  Id.  Ibid.  Pearse  v.  Pembertiv,  li 
Campb.  2b' 1,     Ante,  009,  SIO. 


(I)  In  an  action  against  the  maker  of  a  note,  promit-inp:  to  pay  at  a  particular  place,  it 
•."^  not  necessary  tlutt  the  declaration  should  allege  a  demand  at  the  time  and  place  np- 
f  <Mnted  for  payment     Car  ley  v.  VaneCj  17  Mass.  2^9. 
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4ihly.  Thetift*  to  show  tliat  a  presentment  by  I.  S.  was  made,  the  material  allc- 
aveme  te  ^^^^^  being  the  presentment)  and  the  person  by  whom  it  was  made  i> 

and  defen-^'""^^^®"^!-* 
dant's 

breach  of  When  the  declaration  is  against  the  drawer  or  iyidtn'ser  of  a  bill,  or 
contract,  ^jj^  indorser  of  a  note,  as  their  contract  is  only  conditional  to  pay,  if  i^^ 
acceptor  of  the  one  or  maker  of  the  other  do  not,  it  is  necessary  to  aver 
a  presentment  for  payment  to  the  drawee  of  the  bill,  or  maker  of  the 
note,  on  the  day  it  became  due,*  and  that  he  refused  to  pay,*(465)  or 
could  not  be  found  upon  diligent  search  :  and  such  averment  shoulii 
correspond  with  the  facts.*  If,  however,  tlie  drawee  or  maker  cannoi 
be  found,  it  is  sufficient  to  aver  generally,  that  he  was  not  found,  wilh- 
out  stating  that  any  inquiry  was  made  after  him,  though  it  is  now  more 
usual  to  aver  that  diligent  search  was  made,  and  which  must,  as  we  hav,^ 
seen,  be  prwed.  When  he  has  merely  removed,  and  not  absconded,' 
and  when  it  appears  that  a  bill  was  payable  at  a  banker's,  or  particular 
place,  a  presentment  there  must  be  alleged.'^ 

In  an  action  against  the  drawer  or  indorser  of  a  bill,  or  the  indorser  cl 
a  note,  it  is  also  a  most  material  averment,  that  the  defendant  had  no- 
tice of  the  dishonour  of  the  bill,  or  some  excuse  must  be  alleged  for  tht- 
neglect  to  give  such  notice,  and  an  error  in  this  respect  will  be  fatal 
even  after  verdict.'    In  tlie  case  of  a  foreign  bill,  a  protest  also  should 

*  Boehm  p.  Campbell,  1  Gow.  Rep.  55.  see  Boulager  r.  Talleyrand,  2  Eap.  Rej' 

•Mercer    r.  Southwell,   2  Show.    180.  550. 
Bayl.  185,  6.  ^  Starkie  v.   Cheesmau,  Carlh.   509- 

» Rushton   r.   Aspinall,   Dougl.   679.—  Bayl.  187.     Ante,  261. 
Lundie  ©.  Robertson^?  East,  231.      Bnvl.  •  Parker  v.  Gordon,  7  Elast,  3S5. — Ante. 

185,6.  *  250. 

•Leesono.  Pigott,  Bayl.  IS?,  ace.  but         *  Rushton  ».   Aspinall,  Dougl.    679.— 


(465)  But  where  in  an  action  by  an  indorsee  against  his  immediate  indorser,  there  ^vt^ 
in  the  declaration  no  averment  of  a  demand  on  the  maker  on  the  day  when  the  note  b»- 
came  due,  but  only  an  averment,  "  although  often  requested,"  Sec.  it  was  held,  that  .•: 
ter  verdict  the  declaration  was  sufBcient.  Lejjtngtveil  v.  Wn'fc,  1  John.  Cas.  99.  h 
in  an  action  against  the  drawer  by  the  payee,  the  declaration  alleg.e  a  demand  on  the  at- 
ceptor  afttrXhe  expiration  of  the  time  of  payment,  it  is  bad  on  demurrer.  Lindo  v 
Burgos,  1  Selw.  N.  P.  im. 

Where  notice  is  averred  to  have  been  actually  given  of  the  dishonour  of  a  bill.  i» 
must  be  proved  as  laid;  and  therefore  if  in  fact  it  has  not  been  given,  tl»e  declara!!-  " 
should  ^»tate  that  due  diligence  had  been  used  to  give  notice,  and  assign  the  reason  ^v:.> 
it  was  not  done.  Blakth/  v.  GraiUy  6  Mays.  Rep.  S86.  But  see  Stewiut  v.  Kdtn,  - 
Caincs'  Rep.  121.  And  if  no  demand  is  made  of  the  itiakcr,  and  a  sufHcient  excu.so  r\ 
ists,  that  excuse,  and  not  sm  averment  of  due  presentment  should  be  stated  in  the  dtcu- 
ration.     Semb.  Band  v.  Famham,  6  Mans.  Rep.  170. 

If  notice  of  non-acceptance  be  duly  averred  in  an  action  aginst  the  drawer,  but  no  ju 
test  is  averred,  after  verdict  it  is  sufficient,  for  the  law  will  presume  it  to  be  a  rt-j; "' 
notice  by  protest.     J^MWts  on  Jissiunjff^it^ZGAyTioie.     And  it  is  not  necessAry  orpr';-': 
to  set  forth,  in  the  declaration  a  presentment  or  protest  for  non-payment  of  a  bill.  ^aK- :• 
there  is  an  averment  of  a  previous  presentment  for  acceptance  and  refusal,  and  diu  !i'»- 
tice  thereof  given;  and  if  averred,  it  will  he  rejected  as  surplu.sage.   Mason  v.  Franklin, ^> 
John.  Rep.  202,  note.     If  the  indorser  of  a  note  die  before  it  becomes  due,  in  an  ecu*  » 
agamst  his  e.xecutor  by  the  holder,  the  declaration  should  allege  the  promise  to  pav.  t. 
he  by  the  executor,  and  not  by  the  testator,  otherwise  it  will  be  a  fatal  variance.     »V'  i*- 
art  v.  ICden,  2  Caines*  Rep.  121. 

Where  a  declaration  by  indorsee  against  indorser,  avers  demand  and  notice  in  tir. 
usual  form,  it  is  suHicient  if  the  plaintiff  proves  a  slate  of  facts,  which  di.-pences  wiili  J»« 
tual  demand,  &c.  and  shows  due  diligence,  &c.     WiUiams  v.  MaUhfWs,  3  Cowcn,  2^2 

W^here  the  indorsee  of  a  bill,  in  an  action  against  the  indorser,  relics  on  the  want  i»' 
funds  of  the  drawer  in  the  hands  of  the  drawee,  instead  of  due  notice,  it  is  necc--vi'> 
for  him  to  aver  that  fact  in  the  declaration.     Frazier  v.  Harris,  2  Litt.  185. 


■ip 
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l)e  rftatcil  ;s  and  the  allegation  that  the  plaintiff  pi-otestcd,  or  caused  to  4thiy.  The 
be  protested,  would  be  improper  ;^  and  it  was  formerly  considered,  that  ^^^^^^^^^ 
where  the  plaintift'  proceeds  for  interest,  &c.  against  the  drawer  or  m- anj  ^  defen- 
dorser  of  a  bill,  a  protest  must  also  be  stated  in  the  case  of  an  inland  dant's 
bill  f  but  that  doctrine  has-lately  been  over-ruled.*'  And  the  neglect  to  breach  of 
state' the  protest  of  a  foreign  bdl  can  only  be  taken  advantage  of  by<^^^^*^*- 
special  demurrer.^ 


If  there  are  any  circumstances  in  tlie  case  dispensing  with  present- [] 
nient  or  protest,  or  notice  of  the  dishonour,  as  it  the  drawer  counter- 
manded the  payment,  or  had  no  effects  in  the  hands  of  the  drawee,  it 
is  advisable  to  insert  a  count  stating  those  circumstances."'  In  an  ac- 
tion against  a  drawer  or  indoi-ser  of  a  bill,  and  the  indorser  of  a  note, 
their  liabilities  and  promises  are  stated  to  have  been  to  pay  on  request^ 
and  not  according  to  the  tenor  and  effect  of  the  bill." 

When  there  arc  several  different  bills  or  notes,  a  count  on  each  may, 
with  propriety,  and  indeed  must  be  inserted  in  the  declaration,  how- 
ever prolix  it  may  thereby  be  rendered  ;°  but  the  court  will,  when 
there  are  a  great  many  notes  of  the  same  description,  grant  a  rule  for 
striking  out  all  the  counts  but  one,  and  giving  the  other  notes  in 
evidence  under  the  account  stated. p  The  other  points  relative  to  the 
declarations  on  bills,  notes,  and  checks,  will  be  found  in  the  notes  to 
the  precedents. 


56S 


] 


With  respect  to  the  common  counts^  although  it  is  not  usual,  when  Sect.  2.  Of 
there  is  a  bill  or  note,  to  rely  on  them  alone  in  pleading,  yet  they  will  ^^®  counts 
in  many  cases  supply  the  omission  or  defect  of  the  count  on  the  ii^stru- ^jjj^^*^^" 
ment  itself;  and  the  plaintiff  will  be  at  liberty  to  go  into  evidence  of  and  of  the 
the   consideration  for  which  he  received  it,  and  may  recover  on  the      common 
common  counts,  if  adapted  to  such  consideration,  in  case  he  cannot  <^^"^^** 
substantiate,  in  evidence,  the  factf^  necessary  to  support  the  count  on 
the  instrument,  or  such  count  should  be  defective :q  (1)  taking  care  that 
the  particulars  of  his  demand  state  the  consideration  of  the  bill,  &c.;*^ 
and  perhaps  to  notice  such  demand  in  tlie  counsel's  opening  of  the 


l^unrlie  ».  Robertson,  7  East,  231.     Bayl. 
1^5,  6. 
R  Gale  ».  Walsh,  6  T.  R,  2.S9.     Bayl. 

^  Witherley  r.  Sarsfield,  1  Show.  127. 
Bayl.  189. 

*  Boulager  v.  Talleyrand,  2  Es^p.  Rep. 
r)r>0. 

k  Windlc  r.  Andrew,  2  Barn.  &  Aid. 
696. 

»  Solomons  v,  Staveley,  cited  Dougl. 
6'84,  n.     Bayl.  189. 

™  Sec  form  in  Legg  v.  Thorp,  12  East, 
i7I.  Bayl.  189;  and  see  Precedents, 
post,  and  3  Chitty  on  pleading,  3d  edit 
44,  43. 


openi 

n  Bayl,  190. 

^  Lane  o.  Smith,  3  Smith's  Rep.  113. 

p  Cunnack  v.  Gundry,  1  Chitty's  Rep. 
709. 

<»  See  the  cases,  Selw.  N.  P.  4th  edit. 
353.  4.  Bayl.  163,  &c.  Manning's  Ind. 
76,  6.  Thompson  v,  Morgan,  3  Campb. 
101,  2.  Tyte  v.  Jones,  1  East,  68,  n.  a. 
A  Ives  w  Hodgson,  7  T.  R.  241.  Tatlock 
V.  Harris,  8  T.  R.  174.  Claxton  v.  Swift, 
2  Show.  501.  Kyd,  68.  197.  Peake's 
Law  of  Evid.  219.  Bui.  Ni.  Pri.  139. 
Payne  t».  Bacomb,  Dougl.  651.  Brown 
V.  Watts,  1  Taunt  353. 

*  Wade  V.  Beasley,  4  Esp.  Rep.  7.— 
Selw.  N.  P.  4th  ed.  354,  n.  62. 


(1)  lo  an  action  on  a  promissory  note,  where,  besides  the  special  count,  there  are 
the  usual  money  counts  and  for  goods  sold,  &c.  the  plaintiff  may  elect  on  which  count  to 
give  the  note  in  evidence.    Burdick  v.  Green  18  Johns.  14. 


^f) 
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Sect.  3.  Of  case  on  the  trial."  Thus,  where' the  plaiiitifl"  declared  on  a  proini-.»,orv 
the  counts  j^^^^Q  and  on  a  quanlinn  meruit  for  work  and-  labour,  which  wa-^  th<' 
on  the  con-  ;  ,        . .         r  *      i  •   i     •  i.  •  i     i    ^  i  ^  j.  i    •        i  i 

suieration.  c(>»s«derauon    for  which   it  was   a,iveri,    bul    the  note  not  being;  iluly 

and  of  the  Stamped,  and  a  verdict  having  been  taken  generally  for  the  plaint  iiV, 
common  the  defendant  moved  TO  enter  a  nonsuit — the  court  said,  tliat  al(hou;ih 
counts.  ^i^Q  note,  not  being  stamped^  could  not  be  ^iven  in  evidence,  yc%  tn? 
plaintiff*  ought  to  have  an  opportunity  of  recovering  on  the  other 
{]  364  ]  count,  and  accordingly  a  new  trial  was  granted;*  and  in  Wilson  r. 
Kennedy,"  where  tlic  same  point  was  determined,  Lord  Kenyon  ^al  i. 
that  a  promissory  note  is  not  like  a  bond,  which  merges  the  demand.^ 
It  has  also  been  decided,  that  it  is  not  necessary  to  declare  on  a  pro- 
missory note^  but  that  in-  an  action  for  money  lent,  the  same  may  be 
given  in  evidence  ;y  for  the  stat.  3  &  4  Anne,  c.  9,  which  enables  tlio 
plaintiff  to  declare  upon  the  note,  is  only  a  concurrent  remedy  ;  and 
where  a  bill  \Va9  drawn  on  an  agent  and  made  payable  out  ot  a  par- 
ticular fund,  and  consequently  invalid,  and  the  agent  said  he  would 
pay  it  when  he  got  monev  of  the  principal,  it  was  held,  that  this  wa^ 
binding  on  him,  and  that  if  he  got  the  money  at  any  subsequent  time, 
he  was  bound  to  pay  the  amount,  and  that  it  was  recoverable  as  moiuv 
had  and  received.*  Where,  however,  the  party  is  discharged  by  alUM- 
ation  of  the  bill,  &c.  or.  by  the  laches  of  the  holder,  the  plaintiff 'i^ ill 
not  be  allowed  to  go  into  evidence  on  the  common  counts  ;'»(1)  iind 
where  a  promissory  note  has  been  given  for  money  due  from  the  defendant 
•  to  the  plaintiff,  who  declares  thereon,  together  with  the  money  count?. 
he  must  prove  the  note  to  have  been  destroyed  before  he  can  have  re- 
course to  the  money  counts,  if  it  appear  that  the  money  so  claimed  was 
that  for  which  the  note  was  given."?  (46r) 

»  Paterwn   v.   Zachariah,   1   Stark.   72.         *  See  also  ante,  95. 
see  tlie  ca.ves  in  Weils  r.  Girling,   1  Gow.  y  b„i.  j^.  p.   137^  g,     g^o^  ^,_  Atkin- 

R«P-  22,  3.  2  Stra.  719.     P:x  parte  Milla.  2  Ves.  iuD. 

'  Alves  V.  Hodjrson,  7  T.  R.  241.     Tyte      30;?. 

r.    Jones,    1    Ejusj    58,   n.   a.     Wade   v.         .  c.  tj'h   k.  x?      t»       €%*-, 

■o       1      V.  V       u       J  *  Stevens  v.  Hill,  5  Ksp.  Rep.  217. 

Breasley,  4  EBp.  Rep.  7.  »         1         r 

»  Wilson  r.   Kennedy,   Esp.  Rep.  245.  '  Long  r.  Moore,  3  Ksp.  Rep.  ir>5. 

Tytft  r.  Jones,   1    East,    n.     a.       Selw.  ■»  Dan^crliold  r.  Wilby,  1  Esp.  Rep.  l.'jf 

N.  P.  4th  ed.  354.  Ante,  9(),  7. 


(1)  If  the  drawer  has  been  discharged  from  liability  upon  the  bill  by  the  laches  of  rl. 
holder,  the  latter  cannot  recover  on  a  count  for  money  had  and  received.  Austin  v 
Rodman,  1  liawks  195. 

(4t>7)  Seo  Fintard  v.  Tachiufrton,  10  Johns.  R«p.  104,  and  other  cases  collected  in  i!»' 
note  to  p.  185.     But  a  recovery  cannot  be  had  upon  a  note  lost,  and  not  destroyed,  if  '♦ 
had  been   indorsed  before    it   wa.s   lost.     Pinlard  v.  Packinffton.      See  Frttrn.iii  \. 
Botpiton,  7  Mass.  Rep.  583.    Anderson  v.  liobson,  2  Bay's  Rep.  495.     Usher  if  t^.  \ 
Qinther^  2  Harr.  &  M'Hen.  Rep.  457.     Morgan  v.  Beinfzel,  7  Cranch,  273. 

A  note  pot  negotiable  within  the   statute,  expressed  to  be   for  value  received,  mi" 
be  given  in  evidence  between  the  orij:rinal  parties  under  the  money  counts,  if  there  be  y>\>.H.< 
of  a  sufficient  consideration.     Smif/i  v.  Smithy  2  John.  Rep.  235.     But  if  no  consi*ivr?- 
tion  appear  on  the  face  of  the  note,  it  is  otherwise.     Sa^to7i  v.  Johnston^  10  John.  K'{ 
418.     And  if  such  a  note  be  transferred  and  an  express  promise  be  made  to  pay  tl»t^  ;- 
sij^nee,  he  may  maintain  an  action  on  the  money  counts.     Surteetf  v.  Hubbard.  4  V.^i 
Rep.  204.     Moicry  v.   "JTodd,  12  Mass.  Rep.  281.     Ante,  61.  note.     So  between  il. 
assignor  and  liis  immediate  aj-sicjnee,  an  action  on 'such  counts  may  be  maintained  :  ^ ; ' 
not  by  a  remote  assignee  against  the  assignor,  for  there  is  no  privity  between  tBt:i. 
jMandcmJIe  v.  Biddle,  1  Cranch,  290.  298. 

A  bin  of  exchange  may  be  given  in  evidence  in   an  action  by  the  payee  opainM  tl.- 
maker  under  the  money  counts.     Cruser  v.  Armstrongs  3  John.  Cas.   5.  Amoid  v 
Crane  8  John.  Rep.  79.     A  note  payable  to  A.  or  bearer  may  be  given  in  evidcncr  ia 
an  action  by  the  holder  against  the  maker  under  the  money  counts.     Pierre  v.  Crop''. 
12  John.  Rep.  90.    So  in  an  action  by  the  indorsee  against  the  maker.    Ibid     An  1    i 
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The  above  rule  does  not  in  general  apply  when  there  is  no  privity  ^^^  2.  Of 
between  the  plaintift'  and  defendant,  as  between  the  indorsee  and  the  ^^^^^^l 
acceptor,  of  a  bill,  and  the  indorsee  and  the  maker  of  a  note,"  between  ^g^^j^'^ 
whom,  if  the  plaintift*  cannot  succeed  on  the  count  on  the  bill,  and  and  of  the 
there  be  no  express  promise  to  pay  the  amount,  the  common  counts  are 
in  general  of  no  avad.* 


common 
cotmts. 


The  instrument  itself  wilU  it  is  said,  when  duly  stamped,  in  certain 
cases,  be  evidence  in  support  of  the  counts  for  money  lent,  paid,  had, 
and  received,  and  that  founded  on  an  actual  or  supposed  account 
stated;  and  those  counts,  when  applicable,  should  therefore  always 
be  inserted  in  the  declaration;*  buft  in  a  late  case  it  was  held,  that  a 
promissory  note  is  only  evidence  under  the  money  counts  as  between 
the  original  parties  to  it;*"  a  decision  which  appears  to  accord  with 
the  rule  of  law  as  to  the  assignment  of  chores  in  action^  and  Inay  pro-  f 
bably  afiect  the  autliority  of  some  of  the  decisions  presently  noticed.* 

The  court  for  money  lent,  it  is  said,  is  proper  in  an  action  at  the  suit 
of  the  payee  of  a  bill  against  the  drawer,  and  in  an  action  at  the  suit 
of  the  payee  of  a  bill  against  the  maker,  they  being  evidence  of  money 
lent  by  the  payee  to  the  drawer  of  the  one,  and  maker  of  the  other,  "^ 
It  is  also  proper  in  an  action  at  the  suit  of  an  indorsee  against  his  im- 
mediate indorser.*  So  a  note  in  this  form:—"  3d  December,  1751,  then 
**  received  of  Mr.  Harris,  the  sum  of  nineteen  pounds,  on  behalf  of  my 
^'  grandson,  which  I  promise  to  be  accountable  for  on  demand,  witness 
**  my  hand,  S.  Huntbach," — the  grandson  being  an  infant,  was  holden  to 
be  evidence  in  support  of  the  court  for  money  lent. '^ 

It  has  been  said,  that  a  bill  or  note  is  prima  facie  evidence  of  money 
paid  by  the  holder  to  the  use  of  the  drawer  of  the  one,  and  maker  of 
the  other;'  and  that  a  bill,  when  accepted,  is  evidence  of  money  paid  by 
the  holder  to  the  use  of  tlie  acceptor;"*  and  if  an  indorser  has  taken  up  a 
bilU  he  may,  having  failed  in  his  first  count  against  the  acceptor,  on  ac- 
count of  a  variance,  recover  under  the  count  for  money  paid."  But  in 
another  case  Eyre,  Chief  Justice,  said,  that  the  presumption  of  evidence 


'  Jolmson  V.  CoIIings,  1  Kast,  98.  Bar- 
low V.  Bishop,  id.  4'M,  5.  AVhitwell  v. 
l^ennett,  3  Bos.  Sc  PuL  559.  Houle  r. 
Baxter.  3  Eaal,  177. 

«*  WayDam  v.  Bend,  1  Campb.  175. 

«  See  Wells  v.  Girling,  1  Gow.  Rep. 
22,  and  casea  there  cited. 

f  See  the  last  note  but  one.  ♦ 

K  See  Lord  Kenyon's  observatiooa  in 
Johnson  9.  Collings,  1  Knat,  \0'S,  4,  and  in 
Barlow  0.  Bishop,  id.  434,  5. 

^  Per  Lord  £llenborough,  in  Marshall 
V.  Poole,  18  East,  100.  Ex  parte  Mills,  2 
Ves.  jun.  295.    Storey  v.  Atkins,  2  Stra. 


725.  Gierke  v.  Martin,  Ld.  Raym.  758. 
Carter  v.  Palmer,  12  Mod.  380.  Grant  v. 
Vaughan,  3  Burr.  1516.  1525.  Smith  v. 
Kendall,  6  T.  R.  124.  Carr  v.  Shaw, 
Ante,  327.  Bayl.  IS,  n.  1.  163.  Sed  vide 
Cary  v.  Gerrish,  4  Esp.  Rep.  9. 

'  Kessebower  v.  Tims,  K.  B.  22  Geo.  8. 
Bayl.  164,  n.  b. 

*^  Harris  v,  Huntbach,  1  Burr.  373. 

1  Bayl.  164. 

»  Id.  165. 

o  Le  Sage  v.  Johnson,  Forr.  Rep.  23. 
Bayl.  164.  S.  C. 


this  last  ease  the  court  overruled  the  decision  in  Wayncan  v.  Bend,  1  Campb.  Rep. 

<.) 

An  indorsement  "  without  recourse  to  the  indorser"  is  not  evidence  m  an  action  by 
the  indorsee  against  the  indorser  under  a  count  for  money  had  and  received.  JVeleh  v. 
Lindo,  7  Cranch,  159.    But  a  general  indorsement  ia.— ^/a^6  Bank  v.  Htwd,  12  Maa«. 

Rep.  172. 

A  promissory  note  is  legal  evidence,  in  an  action  for  money  paid,  if  nothing  appear  oa 
its  face  to  render  it  void  :  though  it  may  be  void  from  circttiastanceB  dehors  the  note. 
Mifcra  V.  bwiriy  2  Serg.  aad  Bawle,  368. 
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OF  THE  DECLARATION  IN  AN  ACTION 


Sect.  2.  Of  which  a  bill  of  exchange  affords,  has  no  application  to  the  assumpsit  for 
the  cotaUa  naonev  paid  by  the  payee  or  holder  of  it,  to  the  use  of  the  acceptor ;  asd 
sideratum^  that  it  must  be  a  very  special  case  which  will  support  such  an  assump- 
and  of  ^esit.®    In  the  case  of  Cowley  v.  Dunlop,?  Lawrence,  J.  expressed  opin- 
common     ion  that  the  drawer  of  a  bill,  who  is  obliged  to  take  it  up  after  having 
counts.       negotiated  it,  is  confined  to  his  action  on  the  bill  to  recover  against  the 
accepter.     If  the  drawee,  without  .having  effects  of  the  drawer  in  hi§ 
han^,  accept  and  pay  tiie  bill  without  having  it  protested,  he  may  re- 
cover the  amount  in  an  action  for  money  paid,  laid  out,  and  expended, 
([  366    ]to*tlic  use  of  the  drawer  ;*i  though  it  is  usual  to  declare  on  the  ex- 
press or  implied  promise  to  provide  for  the  bill  at  maturity,  or  to  indem- 
nify.' (1) 

It  has-been  hold  en,  that  a  bill,  as  well  as  a  note,*  is  prima  facie  evi- 
dence of  money  had  and  received  by  the  drawer  or  maker  to  the  use  of 
the  holder  ;Vand  an  acceptance  is  evidence  of  money  had  and  received 
by  the  acceptor  to  the  use  of  the  drawer. «  But  it  is  doubtful  whether 
the  indorsee. or  holder  can  use  the  bill  against  the  acceptor  as  evidence 
under  this  count.'  And  it  seems  now  settled,  that  the  plaintiff  can  in 
no  case  recover  under  this  count,  unless  money  has  actually  been  recei- 
ved by  the  party  sued,  and  for  the  use  of  the  plaintiff.  ^  (2)  If  the  in- 
dorsee of  a  bill  of  exchange,  who  has  received  a  navy  bill  as  a  security 
to  him  till  the  bill  of  exchange  is  accepted,  deposit  such  navy  bill  witli 
the  drawee,  and  the  drawee  receive  the  money  upon  it,  he  is  answerable 
.for  the  amount  in  an  action  for  money  had  ana  received  to  the  use  of 
the  indorsee,  though  he  may  have  done  nothing  that  amounts  to  au  ac- 
ceptance of  the  bill  of  exchange.'    In  an  action  for  money  had  and  re- 


^  Gibson  v.  Minet,  1  Hen.  Bla.  602.  and 
see  Howie  v.  Baxter,  8  East,  177. 

P  Cowley  V,  Dunlop,  7  T.  R.  672.  Buck- 
ler V.  Buttevant,  3  East,  72.  Simmondsv. 
Parminter,  I  Wils.  186. 

1  Smith  V.  Nissen,  1  T.  R.  169,  Cow- 
ley V.  Diinlop,  7  T.  R.  676.  Simmonds  v, 
Parminter,  1  Wils.  188. 

'  Simmonds  r.  Parminter,  1  Wils.  188. 

■  Vin.  Ab.  tit.  Evidence,  A.  b.  36,— Ford 
V-  Hopkins,  1  Salk.  283. 

« Bay].  168.  cites  Grant  V  Vaughan,  3 
Burr.  1616.  Sed  vide  Wajrman  r.  Bend,  1 
Campb.  176. 

"*  Thompson  v,  IVIorgan,  8  Campb.  101. 
Bayl.  168. 

*  Johnfion  v.  Collings,  1  East,  104.  Dims- 


dale  V.  Lancfaester,  1  EIsp.  Rep.  201  — 
Bayl.  96.  Brown  v.  London^  Freem.  14 
1  Ventr.  163.  S.  C.  Israel  v.  Douglas,  I 
Hen.  Bla.  239.  Eaglechilde's  case,  Holu 
67.  Vide  Waynam  v.  Bend,  Campb.  1*' 
But  in  Bayl.  on  Bills,  164,  it  b  laid  dowi. 
that  the  acceptance  is  evidence  of  nionry 
had  and  received  by  the  acceptor  to  thf 
use  of  the  holder,  end  of  money  paul  b}" 
the  holder  to  the  use  of  the  acceptor,  ani 
an  indorsement  of  money  lent  by  the  in- 
dorsee to  the  indorser. 

y  Barlow  v.  Bishop,  1  East,  434,  5  — 
Waynam  v.  Bend,  1  Campb.  175. 

»  Pierson  v.  Dunlop,  Cowp.  671  ;  m\ 
see  6  Esp.  flep.  247,  14  East,  690,  ante. 
193,  4. 


(1)  A.  the  payee  of  a  note  for  1600  dollars  indorsed  it  to  B.,  who  indorsed  it  to  a  bank  \) 
whom  it  was  protested  for  non-payment  Due  notice  was  given  to  A.  who  afterwanl- 
paid  the  bank  800  dollars  ia  part  and  promised  to  pay  the  residue.  The  bank  sueti  B 
as  indorser  and  recovered  judgment  against  hii%  for  the  balance  due  on  ihe  note  after  (if 
ducting  the  800  dollars.  B.  afterwards  paid  380  dollars  to  the  bank  who  continiieii  tn 
possession  of  the  note  which  had  not  been  fully  paid.  Held,  that  though  B.  could  n- 
maintain  an  action  on  the  note,  as  it  had  not  been  fully  paid  and  was  the  property  of  t<i-' 
bank,  yet  that  he  might  recover,  the  380  dollars  of  A.  on  a  count  for  money  paid,  iai^ 
out,  and  expended,  &c.    Builer  v.  Wright,  20  Johns.  367. 

(2)  A  bill  or  note  is  prima  facie  evidence  under  a  count  for  money  had  and  receivH 
against  the  drawer  or  indorser:  but  the  presumption  that  the  contents  of  the  bill  or  u^-e 
have  been  received  by  the  party  sued  may  be  rebutted  by  circumstances,  aad  a  recovf  • 
17  cannot  be  had  if  it  be  proved  that  the  money  was  actually  received  by  aDCtlH:> 
Pag^s  Adm.  v.  Bank  of  Alexandria,  7  Wheat  86. 
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ceived  by  the  holder  of  a  bill  against  a  person  who  has  received  a  sum  Sect  2.  Of 
of  money  from  the  acceptor  to  satisfy  it,  any  defence  may  be  set  up  t^^e  coimfa 
which  cpuld  have  been  availablci  if  the  action  had  been  brought  against  ^^^^^ 
the  acceptor  himself.'^  and  of  the 

common 
According  to  the  case  of  Israel  v.  Douglas,^  an  acceptance  is  evi-  <?^w«'* 
dence  of  an  account  stated  by  the  acceptor  with  the  holder  of  the  bill, 
and  if  there  be  a  variance  in  describing  the  bill  in  an  action  by  drawer, 
against  acceptor,  the  former  may  recover  on  this  count,  although  there 
be  only  one  bill,  and  one  item  oi  account.^ 

It  is  here  propfr  to  observe,  that  whenever  the  bill  or  note  is  not 
declared  upon,  it  is  not  adduced  in  evidence  as  an  instrument  carrying 
with  it  the  privileges  it  is  o|h^rwise  entitled  to  in  respect  of  its  bearing  f  367  ] 
internal  evidence  of  a  consideration  ;  but  it  is  mereiy  used  as  a  piece 
of  paper  or  writimg,  to  found  an  inference  only,  in  support  of  the  money 
counts,  which  inference  may  be  rebutted  and  destroyed  by  contradic- 
tory evidence  on  the  part  of  the  defendant ;  in  which  case  tne  jury  must 
draw,  from  the  whole  of  the  evidence,  the  conclusion  of  fact,  that  so 
much  money  was  lent,  paid,  or  had  and  received,  or  that  an  account 
was  stated.  "^ 

*  Redshawv.  JftcksoD,  1  Campb.  373.  *  Higfamore  v.  Primrose,  5  M.  &  S. 

t»  Israel  u  Douglas,  1  Hen.  Bla.  239.  65. 
Sed  vide  WhitweU  v*  Bennett,  3  Bos.  &         ^  Story  v,  Atkins,  2  Stra.  725.    Gibson 

Pill.  559.   Johnson  77.  CoUings,  1  East,  98.  «.  Minet,  1  Hen.  Bla.  602. 
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CHAPTER  III. 


OF  PAYMENT  OF  DEBT  AND  COSTS— JUDGMENT  BY  DE- 
FAULT—AND THE  PLEAS  AND  DEFENCE  IN  AN  ACTION 
OF  ASSUMPSIT  ON  A  BILL,  &c. 

# 

\t  HEN  the  plaintiff  has  declared,  the  defendant,  if  he  have  anv 
defence,  pleads  ;  if  he  have  no  defence,  hMettles  the  action  by  payin,; 
the  debt  and  costs ;  or  he  lets  judgment  gooy  default ;  or  obtains  tinu* 
by  dilatory  pleading.  If  the  defendant  wish  to  see  a  copy  of  the  bill  or 
note,  tlie  practice  is  stated  to  be,  for  a  judge  on  summons,  without  an 
aftidfivit,  to  make  an  order  for  the  delivery  of  a  copy  to  the  defendant 
or  his  attorney,  and  that  all  proceedings  be  in  the  mean  time  stayerl.^ 
But  the  court  or  a  judge  will  not  grant  leave  to  inspect  a  bill  in  order 
to  ascertain  whether  it  was  duly  stamped,  or  has  been  altered,  as  iho-^e 
are  considered  as  unjust  defences.^ 

Sect.  1.  Of     If  the  defendant  be  advised  to  settle  the  action  in  the  first  instance. 

Htnyingpro- without  incurring  further  expense,  he  may  move  the  court,  in  which  the 

payment  of  *^*'^^'^  is  brought,  for  a  rule,  calling  on  the  plaintiff  to  show  cause  win, 

the      debt^^  payment  ot  the  debt  and  costs,  all  further  proceedings  should  not  be 

and  costs,  stayed  :  or  he  may  apply  to  a  judge  for  a  summons  to  the  same  effect. 

But  where  an  indorsement  was  made  upon  a  note  by  the  payee,  that  if 

the  interest  was  paid  on«tipulated  days,  during  his  life,  the  note  shouM 

be  given  up  ;  default  having  been  maae  in  payment  of  the  interest,  the 

Court  of  Common  Pleas  refused  to  stay  the  proceedings  on  payment  oi 

it,  and  costs.*^  * 

If  the  holder  of  a  bill  bring  separate  actions  against  the  acceptor, 
the  drawer,  and  indorsers,  at  the  same  time,  the  court  will  stay  the 
proceedings  in  the  action  against  the  drawer,  or  any  one  of  the  in- 
dorsers, upon  payment  of  the  amount  of  the  bill,  and  the  costs  of 
that  particular  action  ;  but  the  action  against  the  acceptor  will  only  be 
stayed  on  the  terms  of  his  paying  the  costs  in  all  the  actions,  he  bein;:; 
f  S69  ]  the  original  defaulter  ;*  and  therefore,  where  several  actions  have  been 
brought,  it  may  be  the  least  expensive  course  for  the  acceptor  to  suffer 
judgment  by  default,  in  which  case  he  can  only  be  charged  with  the 
costs  of  the  particular  action  against  himself  ;.''  and  if  in  an  action 
against  the  acceptor  of  a  bill,  an  attachment  be  obtained  against  ilie 
sheriff  for  not  bringing  in  the  body,  the  sheriff  may  be  relieved  on  pay- 
ment  of  the  costs  of  that  action  only.' 

Sect.  2.  Of  When  the  defendant  has  no  defence,  either  on  the  merits  or  on  the 
judgment  pleading,  and  is  not  able  to  pay  the  debt  and  costs  in  the  first  in- 
by  default»gtance,  he  usually  obtains  time  by  pleading,  or  suffers  judgment  to  s:^ 

•  Tidd,  6th  edit.  618.  Windham  c".  Wither,  Sira.  B15.    Goldmg 

«» And  see  Odams  v.  Duke  of  Grafton,  i*.  Grace,  2  Bla.  Rep.  749.    Tidd,  6th  t-d 

Bunb.  243.  562.     See  post,  423. 

«  Steel  V.  Bradfield,  4  Taunt.  227.-2  « The  King  ».  Sheriff  of  London.  2  Bar 

Bla.  Rep.  958.  &  Aid.  192. 

^  Smith  V.  Woodcock,  4  T  R.  691.—  f  Id.  Ibid. 
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by  default,  whereupon  the  ptaintifT  must,  in  an  action  of  assumpsitt  be- Sect  2.  of 
fi>re  he  will  be  entitled  to  final  judgment  and  execution,  ascertain  ^^^ij''"^ffault^ 
airiount  of  the  debt,  which  is  done  either  by  referring  it  to  the  master  ^   ^       ' 
to  compute  the  principal,  interest,  and  costs,  (473)  or  by  suing  out  a 
writ  of  inquiry.     By  sufiering  judgment  by  default,  the  defendant  is 
precluded  from  making  any  objection  to  the  validity  of  the  instrument;* 
utid  from  availing  himself  of  its  loss  as  a  ground  of  defence.  ^ 

Formerly,  a  writ  of  inquiry  was  the  only  le»al  mode  of  ascertaining 
what  was  clue  in  the  case  of  a  judgment  by  default  in  an  action  on  a 
bill  or  note;  but  it  has  long  been  the  practice  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  fur  the  plaintiil',  instead  of  executing  a 
writ  of  inquiry,  to  apply  to  the  court  in  term  time,  or  to  a  judge  in 
vacation,  on  an  affidavit  of  the  nature  of  the  action,  for  a  rule  or  sum- 
mons to  show  cause,  why  it  should  not  be  referred  to  the  master  or 
prothonotaries,  in  the  Common  Pleas,  to  see  what  is  due  for  principal 
and  interest,  and  why  final  judgment  should  not  be  signed  for  that 
sum,  without  executing  a  writ  of  inquiry,  upon  which  the  court  or 
judge  will  make  the  rule  absolute,  on  an  affidavit  of  service,  unless 
trood  cause  be  shown  to  the  contrary.'  And  although  formerly  the 
Court  of  Exchequer  did  not  adopt  this  practice,*  yet  now  it  is  other- 
wise. » 

In  the  King's  Bench,  where  interlocutory  judgment  was  signed,  and  f  370  "] 
the  plaintiff  died  on  a  subsequent  day  in  the  term,  the  court,  granted 
a  rule  to  compute  principal  and  interest  on  the  bill  on  which  the  action 
was  brought  ;•  and  in  another  case,  they  referred  it  to  the  master,  to 
see  what  was  due  for  principal  and  interest  upon  a  bill  of  exchange, 
upon  producing  &  copy  of  the  bill  verified  by  affidavit  of  the  plaintiff's 
attorney,  the  original  having  been  stolen  out  of  his  pocket,  and  no 
tidings  of  it  obtained." 

This  practice,  however,  is  confined  to  cases  where  tli«  declaration 
states  the  bill  or  note,  and  does  not  apply  to  cases  where  the  instru- 
ment i8  not  specially  declared  upon."  And  it  is  still  necessary  to  sue 
<»ut  a  writ  of  inquiry,  when  the  bill  is  payable  in  foreign  money,  the 
value  of  which,  it  is  said,  can  only  be  properly  ascertained  by  a 
jury.p(474)     And  in  a  recent  case,  the  coSrt  would  not  direct  the  mas- 


f  Shepherd  v-  Charter;  4  T.  R.  275. 

''  Brown  v,  Meseiter,  3  M.  &  S.  281— 
Aate,  132,  164. 

*  Shepherd  v.  Charter,  4  T.  R.  275— 
Rushleigh  V.  Salmon,  1  Hen.  Bla.  262. 
Andrews  r.  Blake,  id.  529.  JLiongman  r. 
K»im,  id.  511.  In  Chillton  v.  Harborn, 
1  An«.tr.  Rep.  249,  it  is  said,  that  tlie  first 
caMi  where  the  court  granted  this  rule,  was 
that  of  Rashleigh  v.  Salmon,  29  Geo.  .3. 
1  Hen.  Bla.  252.  Tbellusson  v.  Fletcher, 
Doug.  315,  316. 


k  Cliilton  V.  Harbon,  1  Anstr.  Rep.  249. 

*  Biggs  V.  Stewart,  4  Price  Rep.  134. 

»  Berger  v.  Green,  1  M.  &  S.  229. 

"Brown  v.  Messiter,  3  M.  &  S.  2H1. 
Ante,  154,  note. 

^  6«borne  v.  Node,  8  T.  R.  648. 

P  Messing  r.  Lord  Massarenu,  4  T.  R. 
403.  IVIaunsel  r.  Lord  Mas^anMic,  5  T.  R. 
87.  Nelson  v.  Sheridan,  8  T.  R.  .395.  Cro. 
EUz.  536.  Cro.  Jac.  617.  Tidd,  6th  edit. 
598. 


(473)  ThiH  is  the  settled  practice  in  the  courU  of  the  United  States  in  all  cases  where 
thn  ituni  is  certain,  or  may  be  made  ceitain  by  composition  Ramer  t.  Marshall,  1 
Wheaton,  215. 

(174)  If  there  be  no  averment  of  the  value  of  the  foreign  money  in  a  bill,  the  defect 
>  cured  by  a  verdict    Brown  v.  Barry y  3  Dall.  Rep.  365. 
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Sect  2.  Of  ter  to  allow  re-exchange,  in  an  action  upon  a  bill  drawn  in  Scotlaiul 
iy  defeiUt  "P^'^  *^^  accepted  by  the  defendant  in  England  ;*i  and  the  court  re- 
5tc.  *  'fused  a  reference  to  the  roaster  in  an  action  of  debt  on  a  judgment  re- 
covered on  a  bill  of  exchange.  "^  Where,  however,  there  was  a  demur- 
rer to  one  count  on  a  bill  of  exchange  and  judgment  for  the  plaintifi'. 
and  a  plea  to  other  counts  on  which  issue  was  joined,  the  Court  of 
King's  Bench  referred  it  to  the  roaster,  to  see.  what  was  due  to  the 
plaintiff  on  the  former.'  But  in  such  c^e  a  9iolle  prosequi  must  be 
entered  as  to  the  other  counts,*  which  may  be  done  any  time  before  final 
judgment.^ 

The  plaintiff  may,  in  the  King's  Bench,  obtain  a  rule  for  referring  a 
bill  of  exchange  to  the  master,  on  the  day  on  which  interlocutory  judg- 
ment was  signed  for  want  of  a  plea  i"*  but  where  it  is  signed  upcyfi  de- 
murrer, as  a  day  is  given  to  the  parties  upon  the  record,  it  might  be 
thought  incongruous  to  deprive  either  of  them  of  the  whole  of  the 
day,  after  he  is  once  possessed  of  it ;  and  it  has  therefore  been  the 

Practice  not  to  move  for  such  rule  until  the  following  day.*  In  the 
ling's  Bench,  the  rule  nisi  and  rule  absolute,  must  bom  be  served  ;  bui 
there  need  not  be  any  notice  of  taxing ;  if  the  defendant  wish  it,  he 
[  371  3  must  at  his  peril  take  care  to  get  a  rule  to  be  present.^  In  the  Commun 
Pleas,  notice  must  be  given  to  the  defendant  of  the  prothonotary's  ap- 
pointment to  compute  principal  and  interest  on  the  bill,  in  order  that 
the  defendant  may  have  an  opportunity  of  brining  forward  any  facts 
which  may  have  occurred  to  reduce  the  sum  which  the  plaintiff  seeks  to 
recover.* 

Though  the  rule  Nisi  calls  upon  the  defendant  to  show  cause  why  the 
matter  should  not  be  referred  to  the  master,  yet  it  ha»been  held  in  tlic 
Common  Pleas,  that  no  irregularity  previous  to  the  judgment  can  be 
shown  as  cause  against  the  reference.  ^  And  the  same  practice  prevail^ 
in  the  King's  Bench;  and  in  a  late  case,  where  the  defendant's  counsel 
opposed  a  ri^e  Nisi,  for  referring  to  the  master,  on  an  affidavit,  show- 
ing that  the  judgment  was  irregular,  it  having  been  signed  without  a 
plea  having  been  demanded,  the  court  determined  that  this  was  no 
ground  for  opposing  the  motion,  and  that  a  cross  motion  to  set  aside 
the  judgment  must  be  made,  which  was  accordingly  done,  and  the  rule 

«»  Napier  v.  Shneider,  12  East,  430 —  «Id.  Ibid.    SSmith'flRep.  179.      TidJ, 

Goldimuth  v.  Taite,  2  Boe.  &  PuL  65.  6tli  edit  597. 

« Nelson  v.  Sheridan,  8  T.  R.  896.  ^  SeUin  ».  Dufton,  HU.  1813.      Farmer 

•  Dussery  v.  Johnson,  7  T.  R.  473,  «•  Wood,  Eaatcr,  T.  1816.  Ma  of  Mr.  Lc 

Jslanc. 
•Heald  ».  Johnson,  2  Smith's  Rep.  46,         .  Branine  v.  Patterson,  4  Taunt  4:=* 
47.    1  Stra.  632.    Tidd,  6th  edit  599,  Tjdd,  6th  Sit  697. 

•  Pocock  «.  Carpenter,  3  M.  &  S.  109.  •  Pell  v.  Brown,  1  Bas.  &  Pul  369. 


Where  there  were  several  counts,  one  on  a  promissory  note,  and  others  for  mcr.t;. 
lent,  money  had  and  received,  and  insimtd  computassent,  and  judgment  was  takro 
generally,  with  a  rule  that  the  clerk  assess  the  damages,  without  entering  a  nolie  prost- 
gtii  on  the  money  counts,  judgment  was  reversed.  Burr  v.  Waterman,  Court  of  Er- 
rors, 2  Cowen,  36  in  note. 

And  where  the  general  money  counts  are  joined  with  one  on  a  promissory  note,  th« 
defendant  cannot  compel  the  plaintiff  to  enter  a  nolle  prosequi  dn  the  money  counts 
and  assess  the  damages  through  the  clerk,  on  the  promiswry  note.  Bem^  v-  ^'<^' 
n'kkle,  3  Cowen^  385. 
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lor  referring  to  the  master  was  enlarged,  till  the  motion  of  the  defend- Sect  2.  Ot 
ant  had  been  discussed  and  detehnined.*  by"deS^", 

&c. 

Whfen  the  plaintifT  proceeds  to  ascertain  the  damages  by  executing 

a  writ  of  inquiry,  he  need  not  adduce  any  evidence,  but  should  pro- 
duce the  bill,  which  it  will  not  be  necessary  to  prove;*  for  where  the 
action  is  founded  on  the  instrument  itself,  letting  judgment  go  by  de- 
lault  is  an  admission  of  the  cause  of  action,  and  of  the  defendant's 
liability  to  the  amount  of  the  bill  ^  and  the  only  reason  why  the  pro  L  ^^^  J 
iluction  of  the  bill  is  required,  is,  that  it  may  be  seen  whether  or  not 
any  part  of  it  has  been  paid  :"  for  the  same  reason,  the  defendant  will 
r.of  be  suffered  to  give  in  evidence  any  matter  in  defeasance  of  the 
action.  ^(477) 

• 
The  defences  of  which  the  defendant  may  avail  himself  in  this  Sect  3.  O^ 
action,  are  founded  either  on  a  mis-statement  in  the  declaration,  of  the  P'^**    •**** 
cause  of  action,  or  on  some  defect  in  the  right  of  action  itself.     Those  ^" 
of  the  first  description  are  taken  advantage  of  by  a  general  or  special 
demurrer ;  by  a  general  demurrer  when  tlie  mis-statement  is  substan- 
tially bad,  and  by  a  special  demurrer  when  it  is  only  formally  so. 
Dd'ences  arising  from  a  defect  in  tlie  right  of  action  itself,  are  brought 
torward  eitlier  in  the  shape  of  a  special  plea,  or  are  given  in  evidence 
under  the  general  issue  of  non-assumpsit.    They  consist  either  of  a 
denial  that  the  plaintiff  ever  had  cause  of  action,  or  admitting  that  he 
once  had,  of  an  assertion,  that  it  is  either  suspended  or  extinguished. 
And  a  plea  to  an  extent  in  aid,  stating  that  the  defendant  had  ac- 
cepted a  bill  drawn  upon  him  by  the  original  debtor,  and  which  did  not 
iiecomc  due  till  the  day  after  the  inquisition  was  taken,  is  ffood,  al- 
though the  defendant  hau  refused  payment,  and  the  original  debtor  to 
the  crown  had  been  obliged  to  take  it  up.« 


^  Marshall  v.  Van  Omeran,  K.  B.  Trin. 
Ttrm,  1818. 

«  Greene  v.  Hetrne,  S  T.  R.  301.  Bui. 
Ni.  Pri.  278.  Theliusson  v.  Fletcher, 
Doigi.  316,  n.  2.  Golding  o.  Grace,  2 Bla. 
Hvp.  7-19. 

Kevis  17.  Lindsell,  2  Stra.  1149,  On  exe- 
cuting a  writ  of  inquiry  in  an  action  on  a 
note,  the  plaintiff  did  not  produce  the  aub- 
wrihing  witnew,  but  offered  other  evidence 
'hat  it  was  the  defehdant's  hand,  and  the 
« ourt  held  thcU  sufficient  For  the  note  be- 
ing set  out  in  the  declaration  is  admitted, 
the  only  use  of  producing  it  is,  to  see 


whether  any  payment  is  indorsed  upon  it 

(irf'ene  v.  Heame,  4  T.  R.  301.  Upon 
A  rule  msi  to  set  aside  an  inquisition  against 
thf:  acceptor  of  a  bill  of  exchange,  it  was 
"r;r'^d  that  the  bill,  though  produced  before 
tiK'  jury,  was  nolprox^ed^  but  the  court  held, 
that  by  suffering  judgment,  the  defendant 
^^initted  the  acceptance  of  the  bill,  and 
was  liable  to  its  amount :  and  Bulier,  J. 


said,  the  only  reason  of  producing  the  bill 
is  to  see  whether  any  part  of  it  is  paid. 

Mills  V.  Lyne,  B.  R.  Hil.  26  Geo.  S. 
Bayl.  227,  note  g.  On  a  writ  of  inquiry 
in  an  action  upon  a  note,  the  sheriff  direct- 
ed the  jury  to  give  nominal  damages  only, 
because  the  plaintiff  could  not  prove  the 
note.  Liawrence  insisted  that  the  plaintiff 
was  bound  to  produce  the  note  (because  a ' 
receipt  of  part  might  have  been  indorsed 
thereon,)  and  to  prove  the  defendant's  sig- 
nature, but  per  Bulier,  J.  **  If  you  had 
paid  part,  you  might  have  pleaded  it,  but 
you  have  let  judgment  go  for  the  whole," 
and  the  court  set  anide  the  inquisition. 

^  Anon.  8  Wils.  155.  Shepherd  v.  Char- 
ter, 4  T.  R.  275. 

*  Per  Bulier,  J.  in  Greene  v.  Heame, 
8  T  R.  .301. 

*  ELast  India  Company  r.  Glover,  1  Stra. 
612.     Shepheid  v.  Charter,  4  T  R.  275. 

«  The  King  v.  Dawson,  1  Wightw.  32. 
Ante,  95. 


(477)  But  the  note  should  conform  to  the  allegations  of  the  declaration,  otherwise  it  is 
^'>t  evidence  on  a  writ  of  inquiry.  Therefore,  where  the  declaration  did  not  allege  when 
'•ic  note  was  payable,  and  the  note  produced  was  payable  at  60  days,  the  variance  was 
n«ld  fatal;  for  a  note,  in  which  no  time  of  payment  is  mentioned,  is  payable  on  demand. 
^h-dry  V.  MandevUle,  7  Cranch.  Rep.  208. 
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Scct/3.  Of    Those  of  the  first  description  are  also  divisible  into  two  heafi^. 

def^!»!*  ^  '^^^^^^y*  those  defences  which  deny  that  the  instrumeni  declared  on  wa^ 
made,  indorsed,  or  accepted,  or  that  the  defendant  was  party  tu  it ; 
and  those  which  admit  such  facts,  but  allege  that  the  contrac^t^  sup- 
posed to  have  been  raised  bj  them,  was  void  or  voidable,  on  account 
of  the  incapacity  of  the  defendant  jto  contract,  as  in  the  case  of  in- 
fancy or  coverture,  or  on  account  of  the  want  of  considerationj  or  the 
illegality  of  it,  or  on  the  ground  of  an  improper  presentment  for  ac- 
ceptance, or  payment,  or  neglect  to  give  notice  of  the  dishonour  of 
the  bill,  or  some  laches  of  the  holder,  or  the  person  from  whom  he 
attempts  to  derive  an  interest  in  the  instrument ;  or,  admitting  there 
once  existed  a  valid  contract,  insist  that  it  was  performed  by  payment 
*  or  otherwise  ;  or  if  unperformed,  that  there  was  some  legal  excuse  fu* 
the  non-performance  of  it,  as  a  release  or  parol  discharge  before  breach.' 
But  we  have  seen  that  the  defendant  cannot  give  in  evidence,  as  a 

[  973  3  defence,  a  parol  agreement  to  renew,*  or  a  verbal  engagement  that  the 
•  bill. should  be  payable  only  in  case  a  particular  fund  should  be  pro- 
ductive>(l) 

Defences  of  the  second  description,  namely,  tliose  which  admit  tha: 
the  plaintiff  once  had  cause  of  action,  but  insist  that  it  no  longer  exists, 
are  either  such  as  allege  that  the  plaintiff  is  under  an  existing  disability 
to  sue,  by  his  being  an  outlaw,  alien  enemy,  bankrupt,  &c.  ^  or  that  the 
defendant  is  under  a  disability  to  be  sued,  either  by  his  being  an  insol- 
vent debtor,  bankrupt,  &c.|  or  that  the  action  is  discharged  by  an  ac- 
cord and  satisfaction,'  arbitrament,  release,  (which  we  have  seen,  ma^, 
in  the  case  of  bills,  be  by  parol,)  former  recovery  for  the  same  c^u^fi 
tender,  set-off,  or  the  statute  of  limitations.  "(S) 

The  statute  of  linutations  begins  to  operate  only  from  the  time  wheu 
the  bill,  &c.  is  due,  and  not  in  general  from  the  date;°  and  thereforo 
the  plea  in  an  action  against  an  acceptor  of  a  bill,  or  maker  of  a  note* 
when  payable  after  date,  should  be  actio  7wn  .accrevit^  and  not  non- 
assumpsit  infra  sex  annos,^ 

Where  a  bill  or  note  is  payable  a  certain  time  after  sight  no  deb' 
accrues  until  it  has  been  presented  to  the  drawee,  therefore  tlie  statute 
of  limitations  is  no  bar  to  such  a  note  unless  it  has  been  presented  foi 

*>  Ante,  188  to  19S.  ■  Whittcrebeim  v.  The  Countess  Dowi- 

«  Hoare  v.  Graham,  S Campb.  67.  Ante,     age*"  o^  Carlisle,  1  Hen.  Bla.  631.     Ren.'.*- 
47  r.  Axton,  Carth.  3.     As  to  the  point  wh»-r 

*  CampbeU  e.  Hodgson.  1  Gow's  C.  N.     "«'  •*«'»*«  °/  lWt«tions  b.^«»  "">  '  ' 
p  .^      ^  6      «  a  note  payable  on  demand,  aee  Topham  * 

.  wv  *  •        *       .-i-    *•             XI  Braddick,  1  Taunt  576,  6.    Sir  Willw- 

*   ,^   «  A*  ^^^^  ?il  ««?°";  **®  ^J?"'^  ""'  Jones.  194.    Godb.  4S7.     12  Mod.  444.- 

Aylelt,  2  Campb.  829, 330.  Ante,  96,  note,  15  Vea.  487.  and  see  Savage  v.  Aldrt- 

and  307,  note.  2  Stark.  232. 

B  Chievly  v.  Bond,  4  Mod.  105.  «  Josselyn  e.  Lacier,  10  Mod.  294.  ^ 


(1)  Parol  evidence  is  admissible  in  a  suit  by  the  indorsee  against  the  indorser  of  a 
note  indorsed  in  blank,  to  show  that  at  the  time  of  the  indorsement,  the  indorsee  received 
the  note  under  an  agreement  that  he  would  not  have  recourse  upon  it  against  the  indonxrr. 
Hill  V.  Ely,  5  Serg.  &  Rawie,  363. 

(2)  A  plea  to  an  action  on  a  note  for  the  payment  of  money  on  a  certain  day,  at  a  par- 
ticular place,  that  the  defendant  was,  at  the  day  and  place  appointed,  ready  with  his  irc- 
ney  to  pay  the  note,  but  the  payee  was  not  ready  to  receive  it,  and  that  the  money  fc« 
ever  since  remained  there  for  the  payee's  use,  must  conclude  with  a  prqfert  m  cvria 
Curleyy.  Vance,  17  Mass.  Rep.  389. 
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papient  six  years  before  the  action  was  commenced.'  With  respect  Sact  3.  Of 
to  promissory  notes  payable  on  demand,  it  has  been  held  that  *^*?fJ^**^ 
statute  runs  Yrom  the  date  of  the  note,  and  not  from  the  time  of  the 
(lernand.*!  An  indorsement  on  a  bill  or  note  by  the  holder  of  the  pay- 
ment of  interest  within  six  years  may  be  given  in  evidence  to  prevent 
the  operation  of  the  statute  of  limitations  if  it  were  bona  Jiae  made 
n  hea  the  six  years  had  not  elapsed. ' 

An  acknowledgment  by  «ne  of  several  drawers  of  a  joint  and  several  ^  374  3 
promissory  note  will  take  the  case  out  of  the  statute  as  against  any  one 
of  the  other  drawers  in  a  separate  action  on  the  note  against  hiin.*(479) 
And  in  an  action  against  A.  on  the  joint  and  several  nromissery  note  of 
himself  and  B.  to  take  the  case  oat  of  the  statute  ot  limitations,  it  is 
enough  to  give  in  evidence  a  letter  written  by  A.  to  B.  withiu  six  years, 
desiring  him  to  settle  the  debt.^  liut  the  acknowledgment  by  one  part- 
ner to  bind  the  otiier  must,  in  such  case,  be  clear  and  explicit,  and 
therefore*  it  is  not  sufficient,  in  order  to  take  f^case  out  of  the  s^tute 
of  limitations  in  aii  action  on  a  promissory  note,  to  show  a  payment  by 
a  joint  maker  of  the  note  to  the  payee  within  six  years,  so  as  to  throw 
it  upon  the  defendant  to  show  that  the  payment  was  not  made'  on  ac- 
count of  the  note.'*  Where  the  acceptor  of  a  bill  of  exchange  acknow- 
ledged his  acceptance,  and  that  he  had  been  liable^  but  said  that  he  was 
not  liable  then,  because  it  was  out  of  date,  and  that  he  would  not  pay 
it,  and  that  it  was  not  in  his  power  to  pay  it,  this  was  deemed  sufficient 
to  take  the  case  out  of  tlie  statute.  '^ 

It  has  been  held,  tliat  where  one  of  two  drawers  of  a  joint  and  several 
promissory  note  having  become  a  bankrupt,  if  the  payee  receive  a  dividend 
under  the  commission  on  account  of  the  note,  this  will  prevent  the  other 
drawer  from  availing  himself  of  the  statute  in  an  action  brought  against 
him  for  the  remainder  of  the  money  due  on  the  note,  the  dividend  having 
been  received  within  six  year^  betore  the  action  brought.}"  But  in  a  re- 
cent case  where  one  of  two  joint  drawers  of  a  bill  ot  exchange  became  , 
bankrupt,  and  under  his  commission  the  indorsee  proved  a  debt  (beyond 
the  amount  of  the  bill)  for  goods  sold,  &c.  and  they  accepted  a  bill  as  a 
Hecaritj  they  then  held  for  their  debt,  and  afterwards  received  a  divi- 
dend^  it  was  held,  that  in  an  action  by  the  indorsees  of  the  bill  agunst 
the  solvent  partner,  the  statute  of  limitations  was  a  good  defence,  al- 

P  Holmes  v.  Harrison,  2 Taunt.  823.  '  Seiirle  v.  Ijord  Barrington,  2  Sua.  82Q« 

"1  Christie  o.   FaDsick,    C.  P.   London  2  Ves.  sen.  43.  54. 

^itibga  after  Mich.  Term,  52  Geo.  8.  cor.  ,  Whitcomb  v.  Whiting,  Doug.  652, «. 

^r  J.  ManafieW,  28clw.  4th  ed.  131.  339.  ,  „  „. ,  „ ..    w  ^    o  V^        km        i 

I  app  •.  Lancaster,  Cro.  Elia.  548.    Rum-  J  ^aUiday  «^  Ward    8  Campb.  82.  and 

ball  r.  Ball,   10  Mod.   38.     8  Salk.  227:  Bee  11  East.  58o.     1  Stark.  81. 

Ante,  249.     Sed  quare,  see  14  East,  500.  "  Holme  t;.  Green,  1  Stark.  488. 

T  ^^"^^h^'^^  }J^'^l'J^\^i^3'.f:         "  Reaper  v.  Tutton,  16  East,  420. 
Jones,  194.     Godbolt,  487.     12  Mod.  444.  '^ 

K)  Ves.  487.  '  Jackson  t^.  Feirbank,  2  Hen.  Bla.  340. 


(479)  The  same  point  has  been  ruled  in  the  United  States,  even  when  the  acknowledg- 
mpnt  was  made  after  the  dissolution  of  the  partnership.  Smith  v.  Ludlow,  6  John.  Rep. 
2t)7.    See  Clements  v.  Williams,  February  Term,  1814.  MSS.  Sup.  Court 

But,  where  an  action  was  brought  again»>t  A.  and  B..  and  C.  his  wife,  upon  a  joint  pro- 
miiwory  note  made  by  A.  and  C.  before  her  marriage,  and  the  promise  was  laid  by  A.  and 
C.  before  her  marriage,  and  the  defendant  pleadeQ  the  statuie  of  hmitations,  whereupon 
i^Hue  was  joined;  it  was  held,  Uiat  an  acknowledgment  of  tlie  note  by  A.  witiiin  six  years, 
but  after  the  intermarriage  of  B.  and  C.»  was  not  evidence  to  support  the  issue.  Pittamr. 
yoster,  1  Barn.  &  Cressw.  24S. 
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Sfec«.B.  Of  though  the  dividend  had  been  paid  by  the  assigtiees  of  the  bankrupt 

?**?'*'•* partner  within  six  years." 
defence.      '^  •' 

With  respect  to  the  mode  of  taking  advantage  of  these  defences^ 
those  which  in  effect  deny  that  the  bill)  &c.  was  made,  or  that  the 
defendant  or  plaintiff  was  party  to  it,  such  as  those  which  are  founded 
on  some  defect  in  the  instrument,  apparent  on  the  face  of  it,  or  or 
the  ground  that  the  supposed  drawing,  acceptance,  or  indorsement, 
do  not  amount  to  such  act,  cannot  be  pleaded,  and  can  only  be  taken 
[  375  ]  advantage  of,  under  the  general  issue  oi  non-assumpsit  to  which  thej 
amount.  But  all  defences  which  admit  the  existence  of  a  contract  but 
allege  that  it  was  never  binding,  or  that  if  it  were,  it  was  either  per- 
formed, or  discharged  before  breach,  may  be  pleaded  specially ;"  though 
in  general,  matters  which  deny  that  the  plaintiff  ever  had  cause  of  ac- 
tion, are  not  pleaded,  but  are  given  in  evidence  under  the  general  issue 
of  non-assumpsit,  which  puts  the  plaintiff  on  proof  of  his  right  of  ac- 
tion :  where,  however,  spch  defences  lie  more  in  the  knowledge  of  the 
defendant  than  the  plaintiff,  as  in  the  case  of  infancy  and  coverture, 
it  is  considered  fairer  practice,  to  plead  them  in  the  first  instance,  or 
give  notice  of  them  to  the  plaintiff,  previously  to  the  trial  of  the  cause, 
as  otherwise  the  plaintiff  may  be  surprised  by  them  at  the  trial.  De- 
fences of  the  second'  description,  which  .admit  that  the  plaintiff  once 
had  right  of  action,  are  usually  pleaded  $  and  a  tender,  set-off,  bank- 
ruptcy,  or  insolvency  of  the  defendant,  and  the  statute  of  liaodtations, 
must  in  all  coBes  be  pleaded.^ 

*  Brandcam  v.  Wharton,  1  Barn,  4t  Aid.     v.  Jacob,  1  Ld.  Rajm.  88,  9.     Com.  Di^. 
463.  Uu  Pleader,  K.  H. 

•  HatUm  V.  Morse,  1  Salk.  394.    Hussey        ^  Draper  v.  Olassop,  I  Ld.  Raym.  153. 
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CHAPTER  IV. 


OF  THE  EVIDENCE  IN  AN  ACTON  ON  A  BILL,  NOTE,  &c. 

1  HE  evlclcnce  to  be  adduced  in  an  action  on  a  bill  or  note,  &c.  is  to 
be  considered  witb  reference,  first,  to  the  plaintiff  ^8  cause  of  action  and 
secondly,  the  defendanPa  answer  to  the  action. 

Tlie  evidence  which  the  plahitiff  should  adduce  in  support  of  his  de- 
claration, in  which  the  bill,  &c.  is  set  forth,  may  be  considered  with 
reference,  Jirst^  to  the  facts,  which  must  be  proved  ;  and  secondly,  to 
the  mcmner  of  proving  those  facts. 

With  respect  to  tiie  facts  which  must  be  proved,  the  evidence  is  Whatfaetg 
in  all  cases  governed  by  the  pleadings,  it  being  .necessary  to  prove  thepWntiflf 
erery  tlung  put  in  issue,  and  no  more.  *  When  the  general  issue  of  ^''^^P'^^*' 
non-assumpsit  is  pleaded,  the  plaintiff  most  proVe  every  material  alle- 
gation in  his  declaration,  the  requisites  of  which  have  been  already 
stated  I   but  on  an  issue  taken   on  a  special   plea,    replication,  or 
refoinder,  if  there  be  no  plea  of  non-assumpsit^  it  is  only  necessary  to. 
prove  the  particular  point  referred  to  the  jury,  for  whatever  is  not 
CYpreasly  uenied,   i^   admitted  by  the  pleauing ;   and  on   the  same 
principle,  where  the  issue  lies  only  on  tne  defendant,  as  where  it  is 
joined  on  the  plea  of  infancy,  and  there  is  no  other  plea,  it  is  not 
incumbent  on  uie  plaintiff  to  adduce  any  evidence  in  support  of  hia 
declaration. 

Under  the  general  issue,  the  plaintiff  must  prove, 

1st.  That  the  bill  or  note,  declared  ofi,  was  nuide  as  stated  in  the 
declaration,  cither  in  words,  or  that  its  legal  operation  was  as  therein 
described. 

2dly.  That  the  defendant  became  party  to  the  bill  as  alleged  in  the 
pleadings. 

Sdiy.  The  pkdfUijf's  interest  in  the  bill,  as  indorsee,  bearer,  &c.  and 
sometimes  the  constderaion  which  he  gave  for  it. 

4thly.  The  special  averments,  and  the  breach  of  the  defendant's  con-  [  $77  ] 
tract. 

We  will  consider  each  of  these  heads  in  their  natural  order,  and  the 
mode  of  proof  to  be  adduced  in  support  of  them. 

l5f.  The  bill  or  note  and  the  allegations  respecting  it  must  be  proved  iit.  Proof 
as  described  in  the  declaration,  in  terms,  or  in  substance,  whoever  may  of  the  bill 
be  the  defendant,  and  any  material  variance  will  be  fatal.*    If  there ^*****^"^ 

■ 

*  Ante,  332. 


i 
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of  which  appears  to  have  been  altered  by  the  acceptor,  it  lies  on  the 
plaintifi*  to  show  that  the  alteration  was  made  previous  to  the  indorse- 
ment by  the  drawer,  to  whose  order  it  was  made  payable.^  And  if  the 
plaintiff  sue  on  a  promissory  note  which  purports  to  bt  payable,  to  a 

Cerson  of  a  different  name/he  should  be  prepared  with  evidence,  that 
e  was  the  person  intended, « 

In  an  action  against  the  acceptor  or  indorser  of  a  bill,'  or  the  in- 
dorser  of  a  note,*"  the  hand-wiUmg  of  the  drawer  of  the  bill  and  the 
maker  of  the  note,  are  considered  as  admitted  and  need  not  be  proved, 
nor  can  it  be  contradicted  by  the  defendant,  and  the  circumstance  of 
its  having  been  forged,  constitutes  no  defence,  unless  it  appear  that  the 
bill  was  accepted  before  the  drawer  had  sight  of  the  bill,  in  which  case 
it  is  said,  that  the  drawer's  ha.nd-writing  must  be  proved.' 

In  an  action  against  the  drawer  or  indorser  of  a  bill  for  default  of 

payment,  it  is  unnecessary  to  allege  that  it  waa  accepted,  btft  if  it  be 

stated,  it  must  be  proved  ;«  though  proof  of  an  express  promise  of 

f  578   ]  payment  by  the  drawer  after  tJie  bul  was  due,  precludes  the  necessity 

of  proving  such  acceptance,  ^ 

If  the  bill  were  in  foreign  money,  it  skould  be  proved  what  was  the 


*>  Johnson  v.  Duke  of  Marlborough,  2 
fitark.  313.    Bul.  Ni.  Pri.  255. 

«  Willis  o.  Barrett,  2  SUrk.  29.  Ante, 
68,  note. 

<*  Wilkinson  0.  Lutwedge,  1  Stra.  64a 
Jenys  v.  Kowler,  2  Stra.  946.  Price  v, 
Neale,  Burr.  1351.  ]  Bla.  Rep.  390.  Per 
Dunpier,  J.  in  Bass  v.  Clive,  4  M.  &  S. 
15.    Ante,  1S5.    Bayl.  217. 

*  Free  and  others  v.  Hawkins,  Holt  C. 
N.  P.  650.  In  an  action  against  the  payee 
of  a  promissory  note,  who  was  likewise 
the  indorser,  held,  that  his  indorsement  was 
an  admission  of  the  .handrwriting  of  the 
xnaker.  Action  by  indorsee  against  the 
payee  of  a  promissory  note,  of  which  Sir 
Bobert  Salisbury  was  the  maker,  and  the 
defendant  became  the  payee  and  indorser 
AS  Burety  for  l^r  R.  S.  to  the  plaintiffs. 
The  only  evidence  on  the  making  of  the 
note  by  Sir  R.  S.  waa  by  proving  the  in- 
dorsement of  the  note  by  the  defendant, 
which  was  objected  to  by  Mr.  Serjt  Lens. 
But  Gibbs,  C.  J.  ruled,  from  the  analogy 
of  a  bill  of  exchange,  where  the  accept* 
ance  is  an  admission  of  the  hand-writing  of 
the  drawer,  that  the  indorsement  by  the 
payee  is  an  admission  of  the  liand-writing 
of  the  maker. 

'Id.  Ibid.  Bayl  219.  Peake  Evid.  4th 
edit.  248.  ted  quare. 

8  Jones  p.  Morgan  and  another,  2  Campb. 
474.  Bayl.  181.  219,  220.  Wayman  r. 
Bend,  1  Campb.  174. 

Jones  o.  Morgan  and  another,  2  Camj^. 
474.  This  was  an  action  on  a  bill  of  ex- 
change drawn  by  the  defendants,  payablf 


to  their  own  order,  and  indorsed  by  them 
to  the  plainti6El  The  bill  was  drawn  upon 
one  T.  Burt,  by  whom  it  was  dishonoured 
for  non-payment,  and  the  declaration  un- 
i^ecessarily  stated  that  he  had  accepted  it 
according  to  the  usage  and  custom  of  mer- 
chants. No  evidence  could  be  adduced  of 
his  hand-writing,  but  it  appeared  that  after 
the  bill  was  due,  one  of  the  defendants  se- 
veral times  promised  the  plaintiff  to  pay 
it  The  plaintiff's  counsel  contended  there 
was  no  necessity  to  prov^  the  acceptance, 
as  it  had  been  stated  unnecessarily,  the 
liability  of  the  defendants,  at  all  events  at- 
taching, upon  the  non-payment  of  the  bill, 
and  at  any  rate,  that  the  acceptance  was 
admitted  by  the  promiites  to  pay  after  th« 
bill  was  due,  apd  in.tlie  plaintiff 's  band** 
Lord  Ellenborough  was  clearly  of  opinion 
that  the  aeceptanee  being  itated  in  the  do 
claration  must  be  proved,  and  he  was  in- 
clined to  think  at  the  trial,  that  the  pro- 
mises to  pay  did  not  amount  to  an  adtniv 
sion  of  an  acceptance,  he  therefore  di- 
rected a  nonsuit.  But  iipon  a  motion  in 
the  ensuing  term,  to  set  the  nonsuit  aside*. 
his  Lordship  and  the  rest  of  the  court, 
thought,  upon  authority  of  Lundie  r. 
Robertson,  7  £^st,.2Sl,  that  the  promises 
to  pay  were  a  sufficient  admis^ipn  of  thr 
acceptance,  and  upon  the  same  evidenct 
at  the  Sittings  after  Michaelmas  Term 
la^t,  the  pinintiff  had  a  verdict.  Sci; 
also  Bosanquet  p.  Anderson,  6  Esp.  Kep. 
48.    Post. 

^  Id.  Ibid.       Boaanqiiet  v,  A/^deiaon,  C 
JSsp.  Rep.  48.    Post. 
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rale  of  escUango,  and  value  of  siwh  money  at  the  time  the  bill  became  |**^'?{J^ 
tluc;  and  if  the  bill  were  payable  at  usances,  the  duration  of  9«ch^™jjl^; 
usances  should  be  proved,  ed. 

With  respect  to  the  mode  of  •proving  the  bill,  and  the  allegation  re-  ^J^*  P.[ 
spcciing  t7,  on  the  rale  that  the  plaintiflf  must  adduce  in  support  of  hia P'®^"** °*  * 
action  the  best  evidence  in  his  [fower,  he  must  in  general  produce  the 
instrument  declared  on,  in  proof  of  the  allegations  that  it  was  made, 
and  proof  of  the  mere  loss  of  the  bijl  will  nbt  in  general  excuse  the 
non-prod4jction  of  it*  Whei-e,  however,  it  can  be  proved,  that  the 
original  bill  has  been  destroyed,*  or  that  it  is  withheld  bjr  the  defen- 
dant,* it  will  suffice  to  produce  a  copy,  or  to  give  parol  evidence  of  its 
contents,  and  where  the  defendant  tore  his  own  note  Of  hand,  a  copy 
was  admitted  as  good  evidence.*" f 485)  But  in  these  cases,  the  plain- 
tilf  must  show  safiicient  probability  to  satisfy  the  court,  that  the  ori- 
ginal note  was  genuine."  And  it  has  been  decided,  that  when  the 
original  note  is  in  the  hands  of  the  defendant,  the  plaintiflf  n»ust  give 
lum  notice  to  produce  it,  or  he  will  not  be  allowed  to  go  into  evidence 
of  its  loss  or  contents  ;^  and  this  rule  has  ever  been  considered  as  ap-[  379  ] 
plying  to  an  action  of  trover,  for  a  bill  of  exchange  in  the  possession 
of  the  defendant  ^p  but  it  is  now  established,  that  in  such  action  oF 
trover,  or  in  any  other  proceeding,  as  on  an  indictment  for  stealing  a 
bill,  or  for  forgine  a  note  which  the  defendant  swallowed,  which  ne- 
cessarily imports  ^at  the  plaintiff  means  to  charge  the  defendant  with 
the  ppssessioQ  of  the  instrument,  no  notice  to  produce  need  be  served 
upon  him.<i  Where  a  notice  has  been  given  in  order  to  let  in  the  se- 
cfMidary  evidence,  the  service  of  such  notice,  and  the  destruction  or 
detention  by  die  defendant  of  the  instrument  must  be  proved*' 

If  there  was  a  std)seribing  ioitne$9  to  the  bill  or  note,  or  to  an  indorse- 
ment tliereol',  then  in  an  action  against  the  drawer  of  the  bill  or  the 
^akcr  of  the  note,  it  will  be  necessary  to  subpoena  such  witness,  and 
if  iherc  be  any  doubt  as  to  his  proving  that  he  saw  the  defendant  write 
his  name,  the  subscription  must  be  proved  by  some  other  evidence, 
which  will  in  tliat  case  be  admissible ;"  and  if  a  person  sees  a  de- 

'j\nt«,  152,3,4.  paper*  Md  that  he  did  not  observe  whe- 

*  Aiite»  155.  ther  toy  thing  wta  et  that  time  written 
'  Ante,  152.  on  it.  Plaintiff 's^counsel  then  proposed 
">  Per  Holt,  C.  J.  Anon.  'Lord  Raym.     to  caU  ivitntMes  to  prove  the  defendant'^ 

731.  hand-writing.       Williams    objected,    that 

*  Gaodier  ft.  Lake,  1  Atk.  446.  there  being  a  subscribing  witness  to  the 
^  Pliil.  on  Evid.  3d  edit.  889.  note,  who  was  not  incompetent,  no  otiber 
p  Cowan  V.  Abrahams,  1  E»p.  Rep,  50.  evidence  of  it  could  be  given.    Ke  cited 


<i  How  V.  Hall,  14  East,  274.    Phil,  on  Phipps  t^.  Parker,   1    Campb.    412 Le 

Kv  j'l.  'M  edit  Z9\'  Blance,  J.  <*  I  will  make  no  observation 

r  Phil,  on  Evid,  3d  edit.  390.  upon  that  CMe.      It  may  be  dietinguish- 

•  Lenriftn  v.  Dean,  I^ocaster  Lent  As-  able,  as  there  the  instrument  was  a  deed. 

}.i/..'S,  1810,  eor.  Le  Blanc,  J.  2  Campb.  But  I  am  quite  clear,  that  ?f  the  sub- 

f»36.     Action  on  a  promisttpry  note^  which  scribing  wellness  to  a  note,  when  called, 

««ppeared  to  be  witnessed  by  one  Bentley.  cannot  prove  it,  by  reason   of   hit   not 

^ntley  was  called,  and  swore  that  he  having  seen  it  drawn,  the  plaintiff  may 

did   n<'>t  see  the  defendant  subscribe  the  proceed  to  prove  by  other  means."    Vide 

note,   but   (he  defendant  merely  desired  Fasset  v.  Brown,  Peake  Rep.  23.    Grel^ 

him  to  try  to  write  his  name  upon  the  lier  v.  Neale,  id«  146. 


(485)  Secondary  evidence  of  the  contents  of  a  note,  is  admissible  where  it  appear* 
*hfi  original  is  dcatrqyed  ox  lo«.    J^mner  r.  Bank  of  Cfglurn^,  8  Wheat.  590. 
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J^iJ^l^u  "^^^^  ^"y  "^ "Stake  in  the  date,  or 

ZlcrtTf^^  '°  ^  explained,  then  e- 

And  m  action  by  the  indorsee 

of  which  appeai-s  to  have  bee 

plaintift*  to  show  that  the  a)  * 

ment  by  the  drawer,  to  w^;'> 

plaintiff  sue  on  a  promlp    ^  f 

Cerson  of  a  different  nr     |  | 
e  was  the  person  in* 


S\CK' 


In  an  action  agr  ;  ' 
dorser  of  a  note/  •  i  ^ 
maker  of  the  nr,  %  \ 
nor  can  it  be  ' 
its  having  b' 
bill  was  a^' 
it  is  said 


^» 


ia»  not  desired  hj  ih^  parties  u* 
tutting  bis  wme  to  il,  prove  i* 


proof  of  his  hand 
the  note  was  pr 
if  the  cfefendp 
»re  was  a  ' 
eld,  th- 
'  of  f 
ar' 
I 


5 


t  ars  ]»" 


.'inentio.  *  <  - 

.^nether  the  mc. 
.  of  the  defendant's  ht. 
.ould  have  sufficed.'     It  has 
.e  issue  is  founded  on  a  plea  of  non  . 
-  t)ond,  some  evidence  must  be  given  of  the  i. 
^ecuting  the  deed,  which  is  not  to  be  assumed  frou. 
.a  executed  by  a  person  in  his  name,  in  the  presence  of  the 
^1^  witness,  who  was  unacquainted  with  him.»    The  payment  of 
oney  in^"  court  ffenerally  precludes  the  defendant  from  disputing  the 
^lidiij  of  the  bill,  or  showing  that  it  is  improperly  staoiaed.*^   In 
guch  case  the  plaintiff  should,  on  the  trial,  produce  the  n5e,  and  it 
irjil  not  suffice  to  call  the  attorney  to  prove  that  he  took  the  money  out 
^  court* 


In 
payr 

at)" 


^  ^ooi     Secondly ^  It  must  be  proved,  iJiai  the  defendant  was  a  party  to  the 
^'deten-lfill  ornotc.     Thus  in  an  action  against  tlie  acceptor  of  a  bill,  it  must 
tjgnt    ^  be  proved,  that  the  defendant  accepted  the  bill  either  verbally  or  in 
'^^c!   *  writing  5"  and  if  the  acceptance  was  made  by  an  agent,  it  must  be 
^'  shown  that  he  was  legally  authorized  by  the  principal  :*  and  in  general 

the  agent  himself  should  be  subpoenaed  ;  but  it  is  not  yi  all  cases  ne- 
cessary to  subpoena  the  agent  himself:  thus  in  an  action  on  a  policy  of 
insurance,  the  atlldavit  of  a  person,  stating  that  he  subscrmed  the 
policy  on  the  behalf  of  the  defendant,  which  affidavit  the  defendant 
himself  had  previously  used  on  a  motion  to  put  off  the  trial,  was, 
under  the  particular  circumstances,  admitted  as  proof  of  the  agency  ; 
for  the  defendant  having  used  the  affidavit  for  such  a  purpose,  must  be 
considered  as  having  known  and  adopted  its  contents,  though  the  sin^^le 
circumstance  that  the  affidavit  purported  to  have  been  made  by  a  per&ou 


»  M'Craw  v.  Gentry,  3  Campb.  2S2, 

n  Nelson  v  Whittall,  1  Selw.  &  Barn.  19. 

»  Per  Lord  Ellenborough,  Currie  v- 
Child,  3  Campb.  283,  cited  in  Nelson  v. 
Whittall,  1  Selw.  &  I^arn.  22,  n.  a-  and 
8»ee  Gough  t>.  Cecil,  Selvv.  4th  ed.  516. 
note. 

y  Per  Bayley,  J.  in  Nelson  v.  Whittall, 
1  Selw.  &  Barn.  21.  "  It  is  laid  down,  in 
Mr.  Phillips's  Treatise  on  the  Law  of  Evi- 
dence, that  the  proof  of  the  hand-writing 
of  the  attesting  witness  is,  in  all  case)), 
sufficient  I  always  felt  this  dilhculty, 
that  that  proof  alone  does  not  con- 
nect the  defendant  with  the  note.  If  tlie 
attesting  witness  himself  gave  evidence, 
he  would  prove,  not  merely  that  the  in- 
strument Tvaa  executed,  but  the  identity 


of  the  person  so  executing  it ;   but  the 
proof  of  the  hand- writing  of  the   a itf sl- 
ing witness,  establishes  merely  that  t«<uhr 
person  assuming  the  name,  which  the  in- 
strument purports  to  bear,    executed  u. 
and  it  does  not  go  to  establish  the  idecury 
of  that  person  ;   and   in  that  respect  tt'^ 
proof  seems   to  me   defective.       In    th^ 
case,  however,  there  is  evidence  amflficirnt 
to  connect  the  defendant  with  the  nctr. 
for  he  was  present  in  the  room  wheo .:. 
was  prepared. 

*  Per    Dampier,    J.    in    Mlddletoc    t 
Sandford,  4  Campb.  84. 

■  Israel  v.  Benjamin,  8  Cainpb.  AH. 

"  Id  ibid. 

•^  Ante,  170  to  1S2. 

^  Johnson  v.  Ii|ason,  1  £sp.  Bep.  90^. 
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*;»  and  if  an  indorsement  on  a  promissory  2dly.  Proof 
tested  by  a  subscribing  witness,   such*?**^  defen- 
♦^  the  defendant  pay  money  into  courtpartytotlie 
'^e  instrument,  the  signature  and  its  bill,  &c. 
'^e  proved,  and  the  only  question  to 


* 


.    • 


.laration. 


And  this  doctrine  has  becm  carried  so  iai. 
three  persons  as  drawers  of  a  bill  of  exchange, 
drawn  by  an  agent  of  the  firm  upon  one  ot  4.e  l 
that  the  acceptance  by  the  drawee  was  evidence  asau 
ners  of  the  bill  having  been  regularly  drawn  and  rendered 


dajii  was  a  party  to  the  hill  or    Mode  oi 
■  one  of  several  acceptors  is  P'oo^- 
'ithers.^  In  an  action  against 
^t  be  proved  by  the  witness 
I ,  'h  it  is  insisted,  amounted 
*'»  Mrd  person,  that  person 
'  V  oof  of  an  answer  given  [  384  J 
'**  taken  up  when  due, 
\  be  shown  that  the 
'  °    If  the  accept- 
'gnature  proved, 
lote,  flis  signa- 
'  by  a  witness, 
5y  the  party 


*  Johnson  v.  Ward,  6  Esp.  Rep.  48. 
Pliil.  Evid.  3d  edit.  79. 

*  Per  Gibbs,  J.  in  Langhorn  v.  Allnutt, 
4  Taunt  519.     Phil.  Evid.  3d  edit.  78. 

8  Gray  v.  Palmer  and  another,  1  Esp. 
Rep.  135.  Per  Lawrence,  J.  in  Sheriff  v. 
Wilks,  1  East,  52. 

Gray  and  others  v.  Palmer  and  Hodg- 
^0T1,  I  Esp.  Rep.  185.  Afisumpsit  by  the 
plaintifTs  as  indorsees  of  a  promissory  note 
against  the  defendants  as  the  drawers.  The 
note  was  a  joint  and  several  one,  signed  by 
James  and  John  Palmer,  and  Edward 
Hodgson.  rnie  declaration  was  against 
tliem  jointly  in  the  common  form,  viz.  that 
the  said  James  and  John  Palmer,  and  Ed- 
v^ard  Hodgson,  made  their  certain  note  in 
writing,  commonly  called  a  promissory 
note,  \heir  proper  hands-writing  being 
thereto  subscribed,  &c.  Hodgson,  one  of 
the  defendants,  had  pleaded  a  sham  plea  of 
judgment  recovered,  to  which  there  was 
the  usual  replication  of  mil  iiel  reeordy  and 
demurrer,  in  which  state  the  pleadings  then 
stood  as  to  him;  the  two  other  defendants 
James  and  Jolm  Palmer  severally  pleaded 
non-assumpsit,  and  these  were  the  issues  in 
the  cause  on  the  record.  The  counsel  for 
the  plaintiff  proved  the  hand.s-writing  of 
James  and  John  Palmer,  and  there  rested 
their  cas€.  The  counsel  for  the  defendants 
insisted  that  this  alone  was  not  sufficient ; 
for  that  it  was  also  necessary  to  prove  the 
hand- writing  of  Hodgson  the  other  defen- 
dant, inasmuch  as  the  plaintiff  had  declar- 
«'d  on  a  joint  contract  against  the  three  de- 
fendants. It  was  answered,  that  Hodgson 
iiad  by  his  plea  admitted  the  note  to  be  his; 
and  it  was  therefore  only  necessary  to  prove 
it  against  those  parties  who  had  by  their 


pleas  denied  it  to  be  thei,-  * 

proved  as  to  them,  gave  iK  *^  ^^«        n^it^  \ 
cicnt  title  to  recover.  LotSv^'^^       TaUSt 
that  it  was  nj^ce8«arytopTov>H..,    ^  tO 
writmg  of  all  the  parties  to  L^  C>      1 
Lordship  said,  that  betweenX'^^V. 
and  Hodgson  U  was  unneceaaarv  t   ^^ 
his  hand-writing,  he  having  by  hi,   y*'*** 
judgment  recovered  not  denied  if  k      ** 
the  other  defendants  had  a  right  to  ^^  ^^ 
declaration  proved,  which  could  only*b  ^ 
proving  the  hands-writing  of  all  the  d  f^ 
dants  subscribed  to  the  note ,  as  the  plain^ff 
had  averred  in  the  declaration  ther  k  5 
done.  ^  ^ 

*»  York  V.  Blott,  6  M.  &  S.  71. 

»  Thwaites  v.  Richardson,  Peake  Rep. 
16. 

►Id.  ibid-  Phil.  Evid.  3d  ed.  75.— 
Hodenpyl  v.  Vingerhoed  and  another. 

Hodenpyl  x\  Vingerhoed  and  another, 
cor.  Abbott,  J.  2d  July,  1818,  Guildhall. 
Assumpsit  on  a  promissory  note,  dated  at 
Rotterdam,  and  drawn  in  Dutch,  and  for 
the  payment  of  900  guilders  to  the  plaintiff, 
and  subscribed  by  the  firm  of  "  Vingerhoed 
and  CluLstian."  The  declaration  stated 
several  christian  names  of  each  defendant 
A  witness  swore  that  he  knew  the  firm  of 
Vingerhoed  and  Christian,  and  that  there 
were  two  persons  of  those  surnames  in  the 
firm,  but  that  he  did  noj  know  their  chris- 
tian names:  and  that  in  a  conversation  with 
Vingerhoed,  he  admitted  that  the  note  was 
subscribed  by  him  in  the  name  of  the  firm. 
This  was  held  sufficient  to  establish  the 
action  against  both  defendants.  Blunt  and 
Bowman  for  plaintiffs.     But  see  post 

«  Td.  ibid. 
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2dJy-  Proof  to  prove  tlie  authority  of  the  agent»   Sq  the  admission  by  one  partner  ot 
^\     wliB^^'*  partnership  with  the  co-dcTendantS)  who  were  suetl  with  him,  as 
party  to  the  *^^^^P^^''®  of  a  bill  of  exchange,  and  who  had  been  outlawed,  has  been 
bill,  &C.     received  as  proof  against  him  of  a  Joint  promise  by  all."     The  rule  has 
even  been  extended  in  actions  so  far  as  to  admit  the  declarations  of  one 
partner  to  be  evidence  against  another^  concerning  joint  contracts  and 
their  joint  interest,  although  the  person  who  has  made  such  declarations 
is' not  a  party  to  the  suit ;  as  where  in  an  action  by  a  creditor  agnirsi 
some  of  the  partnership  firm,  the  answer  of  another  partner  to  a  bill 
filed  by  other  creditors  was  received  in  evidence  against  the  defen- 
dants, not  indeed  to  prove  the  partnership,  but  that  being  establisheii, 
as  an  admission  against  those  who  are  as  one  person  ^'ith  him  in 
interest *»    And  the  admission  of  a  partner,  thotigh  not  a  party  to  t!i<>, 
suit,  is  evidence  as  to  joint  contracts  against  any  other  partner,  as  well 
after  the  determination  of  the  partnership  as  during  its  continuance.  ^ 
So  we  have  seen  that  the  admission  of  one  of  several  drawers  of  a 
r   $g3  ]  promissory  note  is  sufRcient  to  take  the  case  out  of  the  Statute  of  Li- 
mitations, in  a  separate  action  against  the  others**!   But  in  a  joint  action 
a^inst  three  persons  aa  acceptors  of  a  bill  of  exchange,  as  a  joint  Ha- 
bdity  must  be  projjirf,  the  circumstance  of  two  of  the  defendants  havini: 
been  outlawed  will  not  dispense  with  proof  of  their  joint  liability,  <il- 
though  the  defendant  who  alone  pleaded  to  the  action  waa  in  justice 
liable  to  pay  the  debt/    So  in  an  action  against  two  persons,  as  maker;t 
of  a  note^  if  one  of  them  suffer  judgment  by  default,  liis  signature  must 
nevertheless  be  proved  on  the  trial  against  the  other."     A  declaration  ot 
an  agent  can  only  be  evidence  against  the  principal  where  it  accompanies 
the  transaction  about  which  he  is  employed,  and  if  made  at  anotlier  tiin^ 
it  is  not  admissible/ 

In  an  action  against  the  acceptor  of  a  bill,  payable  after  sighl^  it  is  in 
general  necessary  to  prove  the  date  or  time  of  the  acceptance^  but  if  his 
signature  as  acceptor  is  proved,  tlie  date  of  the  acceptance  appearing 
over  it,  although  fn  a  different  hand-writing,  will  be  presumed  to  have 
been  written  by  his  authority.** 

In  an  action  against  the  drawer  or  indorser  of  a  bill  or  note,  the  honl- 
wriling  of  the  defendant^  or  a  signature  by  his  agent,  havins  power  ta 
bind  him,  must  be  established  in  evidence,  in  like  manner  as  in  an  action 


™  Poitbouse  r/  Parker  and  others,  1 
Campb.  82. 

Porthousc  V.  Parker  and  others,  1 
Campb.  82.  This  was  an  action  by  payee 
against  the  drawers  of  a  bill,  which  pur- 
ported to  be  drawn  by  one  Wood,  as  the 
agent  of  George,  James,  and  John  Parker, 
upon  John  Parker.  There  was  no  proof 
th^  Wood  had  authority  from  the  defen- 
dants to  diaw  the  bill,  but  a  witness  swore 
that  he,  as  the  agent  of  John  Parker,  the 
drawee,  and  one  of  the  defendants  had  ac- 
cepted it  on  his  account  Lord  l^llenbo- 
rough  held,  that  the  bill  having  been  ac- 
cepted by  order  of  one  of  the  defendants, 
this  was  sufficient  evidence  ^f  its  having 
been  regularly  drawn;  and  further,  that  the 
acceptor  bemg  likewise  a  drawer,  there 
M'ouM  be  no  occasion  for  the-  plaintiff  to 
prove  that  the  defendants  had  received  ex- 
press notice  of  the  difi^honour  of  a  bill,  us 


this  must  have  necessarily  been  kno^cll  t..y 
Give  of  ihero,  and  the  knowledge  of  oiie 
was  tlie  knowledge  of  all. 

•  Per  Lord  Ellenborough,  in  Sangstfr  t. 
Mazarredo  and  others,  1  Stark.  1^1.  Vhi\ 
Evid.  3d  edit  161. 

**  Grant  v-  Jackson,  Pcake.  203.  W«>«  ! 
r.  Braddick,  1  Taunt  104.  Nichoil  t*. 
Dowding  and  Kemp,  1  Stark.  Si. 

P  Wood  and  others  v.  Braddick, }  Taunt 
104. 

<  Ante,  374. 

'  Sheriff  v.  Wilkes  and  others,  1  Ea-t 

48. 

•  Gray  and  others  v.  Palmer,  1  Esp.  F-^? 
135.    Ante,  381,  note. 

•  Retl^im  V.  Benson,  iGo^,  4S>9l 

•»  CIossop  ff.  Jacob,  4  Campb.  22T. — 
1  Stark.  *»,  S.  C. 
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an;ainst  the  acceptor  of  a  bill 5*  and  if  an  indorsement  on  a  promissory  ^ly.  Proof 
note  purports  to  have  been  attested  by  a  subscribing  witness,  s^ch  ^^*^  "*^2^ 
witness  must  be  called  jy  but  if  the  defendant  pay  money  into  court  p^^y^ih^ 
^^oncrall;^^  or  upon  the  count  on  the  instrument,  the  signature  and  Its  bill,  &c. 
validity  is  admitted,  and  need  not  be  proved,  and  the  only  question  to 
be  tried  will  then  be  the  quantum. » 

77ie  mode  of  proving  that  the  defendant  was  a  party  to  the  bill  or    Mode  of 
note  has  already  been  partially  considered;*  one  of  several  acceptors  isP'®®^* 
competent  to  prove  the  hand-writing  of  the  others.*'  In  an  action  against 
the  acceptor,  nis  acceptance,  if  by  parol,  must  be  proved  by  the  witness 
who  heard  him  accept;  and  if  the  answer,  which  it  is  insisted,  amounted 
to  an  acceptance,   was  giverl  by  a  clerk,  or  third  person,  that  person 
must  be  subpoenaed;  and  it  has  been  held,  that  proof  of  an  answer  given  [   384  } 
at  the  house  of  the  drawee,  that  the  bill  would  be  taken  up  when  due, 
is  not  sufficient  proof  of  <an  acceptance,  but  it  must  be  shown  that  the 
answer  was  given  by  the  drawee,  or  by  his  authority.*    If  the  accept- 
ance was  in  writing,  it  must  4)e  produced,  and  the  signature  proved. 
In  an  action  aeainst  the  drawer  or  indorser  of  a  bill  or  note,  Ris  signa- 
ture must  also  ne  proved^  The  signature  may  be  established  by  a  witness,- 
who  can  swear  to  the  hand-writing,  or  to  an  admission  of  it  by  the  party 
bued.  * 

The  simplest  and  most  obvious  proof  of  hand-writing  is  the  tes- 
timony of  a  witness  who  saw  the  defendant  subscribe  the  bill  or  note ; 
but  (unless  there  was. a  subscribing  witness,  who,  we  have  seen,  must 
be  subpoenaed,*')  this  evidence  is  not  essential,  and  it  will  suffice  to 
rail  a  witness  who  is  acquainted  with  the  defendant,  and  who,  from 
seein?  him  write,  or  from  correspondence  with  him,  has  acquired  a 
knowledge  of  his  hand-writing,  and  can  swear  to  his  belief,  tliat  ther 
{subscription  is  the  defendants ;  and  in  an  action  on  a  foreign  bill  tor 
prove  the  hand-writing  of  the  defendant,  it  is  evidence  to  go  to  a  jurj 
that  a  person  who  saw  him  write  oncc^  thinks  the  hand-writing  alike, 
tliough  he  has  no  belief  on  the  subject. <"     This  suffices,  because  in 


■  Gutteridge  t>.  Smith,  •  Hen.  Bit.  874.* 
'  Stone  v.  Metcalf,  1  Surk.  53.    Aiile, 

879. 

*  Gstteridge  v.  Smith,  2  Hen.  Bla.  Sf4. 
•«'jpra,  note, 

■  Ante,-  378  to  883. 

»>  York  V,  Blott,  6  M.  &  a  71. 

«  Saycr  r.  Kitchen,  1  Esp.  Rep.  209.  Ab- 
'4unipsit  agvinst  acceptor  of  a  bill,  drawn 
ii])on  him  by  one  HoUand,  and  a]so  a  fur- 
tni>r  sum  for  floods  sold  and  delivered. 
Tne  plaintiff  was  unable  to  prove  the 
hand-Tvriting  of  the  defendant  Bub.scribcd 
to  ibc  bill  by  any  witness  who  was  ac- 
(jtiaintcd  with  it,  but  offered  thb  foUowii^ 
a<t  an  adroiaslon  by  him,  tantamount  to 
proof  of  lus  acceptance.  This  evidence  was, 
rhat  of  a  clerk  of  the  bankinc-house  into 
^vnich  the  biU  in  question  had  been  paid, 
:ind  who  had  brought  the  bill  to  the  defen- 
fhnt*«  house  for  acceptance.  Tl»e  defen- 
i!;int  was  not  then  at  home;  but  the  clerk 
rfM'etved  for  answer  at  the  house,  tliat  the 
tiili  would  be  taken  up  when  due  Mingay, 
fr)r  the  plaintiff,  contended,  that  this  an- 
%wf  r  so  recehred  at  the  house  of  the  defcn- 

Chitty  on  bills. 


dant  to  a  bill,  upon  which  his  name  appeared 
as  drawee,  was  a  .sufficient  acknowledgment 
of  the  acceptance,  upon  which  to  charge 
him.  Lord  Kenyon  ruled,  that  it  alone, 
without  some  proof  of  tlie  defendant^ 
hand-writing,  or  something  to  show  that 
the  acknowledgment  came  from  him,, was 
insufficient;  the  plaintiff  having  no  further 
evidence  to  that  point,  the  count  on  the 
note  was  abandoned. 

«•  Ante,  379.  383. 

*  Garellis  v.  Alexander,  4  Esp.  Rep.  37. 
Assumpi^it  oa  a  foreign  bill  of  exchange. 
To  prove  tlie  hand-writing  of  the  defcn- 
dant,  the  plaintiff  called  the  clerk  of  the 
defendant's  attorney.  His  evidence  wafi, 
that  he  had  seen  the  defendant  sign  tiie 
bail  bond  in  the  cause,  but  had  never 
seen  liim  write  on  any  other  occasion. 
Being  asked  whether  he  believed  the  ac* 
ceptance  to  be  the  hand-writing  of  tlie 
defendant,  he  said  he  could  form  no  belief 
on  the  subject;  it  was  like  the  hand- writing 
in  which  the  bail  bond  was  subscribed,  and 
he  was  about  to  compare  them  together, 
liord  Kenyon  told  him,  he  must  form  m 

Y7 
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2dly.  Proof  every  person's  manner  of  writing  there  is  a  certain  distinct  ^revailin 5; 
da*\  ^^was  c^^^'^ctef,  which  may  be  easily  discovered  by  observation,  and  when 
party  toThe®"*^®  known,  may  be  afterwards  applied  as  a  standard  to  try  any  other 
bill,  &c.     species  of  writing  whose  genuineness  is  disputed.   A  witness  may  there- 
fore be  called  and  asked  whether  he  has  seen  the  defendant  write,  and 
afterwards  whether  he  believes  the  signature  to  the  bill  or  note  to  be 
the  defendant's  hand-writing  5'  but  it  is  reported  to  have  been  decidctl 
at  Nisi  Prius,  that  a  person  who  has  only  seen  a  party  write  his  sur- 
name, is  not  competent  to  prove  his  hand -writing  to  the  christian  a^^ 
well  as  surname  to  an  acceptance. »    The  usual  course  is  to  subpa  na  a 
witness  who  can  swear  he  knows  the  defendant,  and  that  he  ha?  seen 
him  write  frequently,  or  has  frequently  addressed  letters  to  him.  and 
receives  answers  in  return  ;  and  that  from  the  knowledge  he  has  thus 
acquired  of  his  hand -writing,  he  believes  the  particular  signature  to  be 
the  defendant's  hand-writing.     A  knowledge  of  the  hand-writing  ac- 
,         quired  by  a  witness  in  the  course  of  correspondence  with  the  defenilant, 
is  sufficient  to  enable  him  to  swear  to  his  oelief  of  the  hand-writinj^  ;=^ 
but  barely  having  seen  letters,  purporting  to  have  been  franked,  by  him, 
or  other  •papers,  which  he  has  no  authentic  information  are  f>f  the  de- 
fendant's hand-writinnr,  is  not  sufiicicnt*' 

m 

In  forming  this  belief  it  has  been  observed,  t%t  a  witness  therefore, 
when  called  to  speak  of"  tiie identity  of  the  defendant's  hand-writinL'. 
oueht  to  judge  solely  from  the  impression  which  the  hand-writing  it>e!t 
makes  upon  his  mind,  without  taking  any  extrinsic  circumstance  into 
his  consideration  ^  and  therefore  where  a  witness  said,  that  lookinsr  a^ 
the  hand-writing  he  shoufd  have  thought  it  to  have  been  that  of  the 
[  386  3  party  whose  name  it  bore,  but  from  his  knowledge  of  him,  he  tho'jji: 
fie  could  not  have  signed  such  a  paper,  it  was  held  that  this  was  pnnui 
fade  evidence  of  the  band-writing  5*  and  oh  the  same  principle  whcrr 
it  was  contended  that  the  paper  produced  was  the  forgery  of  a  third 
person,  evidence  that  such  third  person  had  forged  the  defendant's 
name  to  other  instruments  of  a  similar  nature,  was  held  to  be  inadmi>' 
sible,"  and  even  in  one  case  which  came  before  the  court,  the  party  who 


judgment  without  such  comparison  of  handfl. 
He  then  looked  on  the  bill  again,  and  said  it 
was  like  the  hand-writing  in  which  the  de- 
fendant had  subscribed  the  bail  bond,  but 
that  be  could  not  speak  to  any  belief  further 
than  he  had  already  done.  Garrow,  for  the 
defendant,  objected  that  there  was  not 
8u£licient  evidence,  and  that  it  would  be 
of  dangerous  consequences  to  allow  such 
loose  evidence  of  a  hand-writing  to  charge 
a  party  with  a  debt 

Lord  Kenyon.  This  is  the  case  of  a 
foreign  bill  of  exchange,  and  I  think  there 
is  evidence  to  go  to  the  jury,  and  that  I  am 
bound  to  leave  it  to  them.  To  be  sure 
mere  comparison  of  hands  is  not  admissi- 
ble evidence  of  itself :  that  was  Algernon 
Sydney's  case  ;  but  there  the  witness  had 
never  seen  him  write ;  and  the  only  evi- 
dence in  the  case  was  mere  comparison  of 
hands;  but  in  the  present  case  the  witness 
has  seen  the  defendant  write,  and  he  speaks 
to  the  likeness  which  the  hand-writing,  in 
which  the  bi)l  is  accepted,  bears  to  that 
which  he  has  seen  the  defendant  actually 


write;  I  there foi#  think  that  it  is  cviJiCr.c^ 
to  go  to  the  jury. 

But  it  has  been  holden,  that  a  witP'^-' 
who  has  only  seen  the  drawee  write  \i'.* 
name,  pending  the  action  for  the  purp"^* 
of  showing  the  witness  his  usual  moit  lu 
writing  his  acceptance,  is  not  an  adn.i-. 
ble  witness  for  such  drawer  to  di-^prrvt 
his  hand-writing  to  the  bill,  on  which  hr  :* 
sued,  because  the  defendant  might  wrf 
differently  before  the  witness  puri>os»?Iy  :'^ 
establish  a  defence.  Stranger  v.  Seark,  1 
Esp.  Rep.  14,  16. 

»  Peake^s  Evid.  4th  edit.  109, 1 10.— P:  ' 
Evid.  3d  edit.  422. 

I  Powell  ».  Ford,  2  Stark.  264. 

^  See  Phil.  Evid.  8d  edit.  422,  2:^  24. 
427,  28.     Peake's  Evid.  4th  edit.  110. 

'  Cary  v.  Pitt,  Peake's  Evid    4th.  ei:r. 
110. 

kPca3<e's  Evid.  4th  edit  110. 

»  Da  Costa  v.  Pym,  Sittings  at  GuJIJhO 
after  Trin.  Term, 37  Geo.  3.  Peake^s  Ev . J 
4th  edit.  Appendix;  85. 

«"  Balcetti  r.  Serani.  Pcakc*s  Ni.  T 
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contended  that  the  hand-writing  was  ft  forgery,  was  only  permitted,  2dljr.  Proof 
altera  great  deal  of  other  evidence,   to  examine  a  clerk  at  the  po3t-j[^'  defen- 
otfice,  whose  businees  it  is  to  inspect  franks  and  detect  forgeries,  tOpJJj*^^ 
p.'ove  that  from  the  appearance  of  the  hand-writing  it  was,  in  his  opin-bill,  6tc. 
ion,  a  forgery,  and  not  genuine  hand-writing  ;  and  in  a  subsequent 
case,"  Lord  Kenjon  said,  that  such  evidence  was  whoUj  inadmissible, 
and  observed,  that  though  in  Revet  v,  Braham  it  was  admitted,  yet  that 
in  his  direction  to  the  jury  he  had  laid  no  stress  at  all  upon  it* 

It  has  been  observed,  that  the  Analogies  of  law  appear  strongly  te 
support  the  admissibility  of  this  evidence,  for  opinion  founded  on 
observation  and  experience  is  received  in  most  questions  of  a  similar 
nature.  There  is  a  certain  freedom  of  character  in  that  which  is  ori- 
gifial,  which  imitation  seldom  attains,  and  the  want  of  that  freedc'm  is 
more  likely  to  be  detected  by  one  whose  attention  has  been  directed  to 
the  subject  than  by  another  who  has  never  given  his  lAind  to  such  pur- 
suits. It  does  not  therefore  seem  too  much  to  say  that  such  evidence 
is  in  all  cases  inadmissible,  though  it  certainly  ought  to  be  received 
with  great  caution,  and  meet  with  little  attention,  unless  as  corrobora* 

ling  other  and  stronger  evidence. 

# 

Tiie  true  distinctioq^  as  to  the  inadmissibility  of  such  evidence  seems 
to  have  been  taken  by  Mr.  Baron  Hotham  on  the  trial  of  The  King  v. 
Cater, »  where  the  defendant  being  indicted  for  publishing  a  written 
libel,  and  a  person  from  the  post-onice  who  had  never  seen  bim  write 
i^eing  called  as  a  witness,  that  Judge  permitted  the  witness   to  give 
general  evidence  that  tlie  writing  appeared  to  be  in  a  feigned  hand ;  but 
Mhcn  the  witness  was  asked  whether,  on  comjMirins  such  hand-wpiting 
with  papers  proved  by  others  to  be  the  genuine  hand-writing  of  the 
defenaant,  he  could  say  it  was  the  disguised  hand  of  the  same  person, 
his  Lordship  rejected  the  evidence  attempted  to  be  introduced  by  such 
examination,  because  it  arose  only  from  comparision  of  hands.     The£   387   ] 
case  of  Revet  v.  Braham,  may  therefore  still  be  considered  as  an  exist- 
in":  authority  to  show,  that  for  tlie  purpose  of  proving  generally  and  in 
the  abstract  that  a  hand-writing  is  not  genuine^  such  evidence  is  ad- 
missible, though  deserving  of  little  attention  for  the  want  of  freedom  in 
the  hand-writing.    And  the  painting  of  the  letters,  as  it  was  called  by  the 
witness  in  that  case,  may  arise  from  the  infirmity  of  the.writfer,  or  his 
not  having  formed  a  fixed  character,  or  many  other  causes  which  a  per- 
son unacquainted  with  the  genuine  hand-wntihg  cannot  take  into  his 
ronsideratioQ.     A  tradesman  who  is  daily  making  entries  to  his  books^ 
Vrill  acquire  a  more  free  and  ^steady  character  than  an  illiterate  per<ion 
v,ho  can  but  just  wrifct  his  name  ;  and.  a  man  whose  habits  of  lite  lead 
l.im  to  write  much  oftener  and  with  less  care,  will  still  get  more  of  a 
peculiar  character  in  his  hand-writing,  all  which  circumstances  should 
certainly  be  taken  into  the  consideration  of  a  jury  before  tliey  give 
w  eight  to  such  evidence. 

It  has  been  well  observed,  that  inasmuch  as  the  mind  arrives  at  the 
belief  of  hand-writing  merely  by  recollection  of  the  general  character 
from  an  acquaintance  by  frequently  seeing  it,  and  not  from  the  forma- 
tion of  particular  letters  or  a  single  inspection,  courts  of  justice  have 
v/iacly  rejected  all  evidence  from  bare  comparison  of  hands  unsupport- 

1 12.      Graft  v.  Lord  Brownlow  Bertie,         »  Cary  v.  Pitt,  Peake's  Evid.  4th  edit.   • 

>.uings  at  Westminster,  after  Trin.  Terra,      110.  • 

1777.  MS.    Peake's  Evid.  4th  edit  110.  »  4  Esp.  Rep.  117, 
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2*Uy.  Proofed  by  other  circumstances ;  they  will  not  therefore  permit  two  papers 
that  defen-  ^^^  ^f  which  is  proved  to  be  the  hand-writing  of  a  party  to  be  delivered 
party  to  the  to  a  jury  for  the  purpose  of  comparing  them  together,  and  thence  infer- 
bill,  &c.      ring  that  the  other  is  also  of  his  hand-writingjp  but  where  witnesses 
have  been  called  to  prove  the  similitude  of  hand-writing,  and  other 
witnesses  have  from  the  same  premises  drawn  a  different  conclusion, 
this  rule  has  been  relaxed  in  favour  of  a  jury  whose  habits  of  life  have 
accustomed  them  to  the  sight  of  hand-writing«<i  but  this  mode  of  pro- 
ceeding however  seems   rather  a   departure  from  the  strict  rules  of 
evidence,  and  before  an  illiterate  jury  would  probably  .not  be  adopt- 
ed."^ 

In  general  the  signature  of  a  party  to  a  bill  or  note  may  be  proved 
as  against  him  by  his  admisHion;  and  if  he  made  such  admission  before 
the  bill  was  due,  and  the  holder  received  the  bill  on  the  faith  of  such 
representation,  the  party  will  be  precluded  afterwards  from  disputing; 
the  fact,  or  showing  that  the  hand-writing  was  a  forgery  :•  (496)  and  ia 
£  388  3  ^n  action  against  a  person  as  acceptor,  though  thj^plam tiff  fail  in  proving: 
the  defendant's  hand -writing,  ancl  it  appear  t^  be  a  forgery,  yet  proot 
that  the  defendant  had  paid  several  other  bills,  accepted  in  like  man- 
ner, will  establish  his  liability.^  And  an  admission  of  a  hand  writin::;, 
made  by  the  defendant,  pending  a  treaty  for  cotjjpromising  the  suit,  \i 
evidence  against  him."  So  in  action  against  an  mdorser,  proof  that  the 
defendant  had  a  written  letter,  stating  that  he  had  received  a  bill,  cor- 
responding with  that  upon  which  the  action  was  brought^  and  that  after 
issde  joined,  he  had  declared  that  he  came  to.  town  to  hasten  the  trial 
0}  a  cause  brought  against  him*,  on  an  indorsement  he  had  made  upon 
a  bill,  and  that  he  carried  the  cause  down  by  proviso,  was  held  sutii- 
dent.  <  But  an  admission  in  general  only  operates  against  the  party 
making  it,  and  therefore  proof  that  one  of  the  indorsers  had  confes:^ei 
his  signature  is  not  admissible  evidence  in  an  action  by  an  indo^^ie^ 
against  the  drawer  of  a  bill:'  and  we  have  seen,  that  in  an  action  agaLu>t 


P  Macferson  v.  Thoytes,  Peake's  Rep. 
20.     Brookbard  v.  Woodley,  id.  note  a. 

^  Allesbrook  v.  Roach,  Sittingn  at  West- 
minster after  Trinity  Term,  1795,  MS.  1 
£sp.  Rep.  851,  S.  O.  Dacosta  o.  Pym. 
Ante,  386. 

'  Peake's  Evid.  4th  edit.  110  to  115. 

*  Leach  v,  Buchanan,  4  Esp.  Rep.  226. 
Cooper  V,  Le  Blanc,  2  Stra.  i05I.  Ante, 
185.  Hart  v.  King,  12  Mod.  809.  Bayl. 
223. 

'Barber  v.  Giogell,  8  Esp.  Rep.  6p. 
Ante,  25,  note.     Bayl.  224,  5. 

<*  Walrige  r.  Kenaison,  1  Esp.  Rep. 
143. 


>  Dale  V.  Lubbock,  l«Barn.  K.  B.  19^ 
Bayl.  224. 

y  Hcmmings  v.  Robinson,  Barnes,  ^^< 
edit.  436.  In  an  action  by  the  indon>eo  of 
a.  note  against  the  maker,  it  was  reser\^) 
as  a  point  whether  the  acknowledgmert 
of  an  indorser  was  sufficient  evidence  (•' 
prove  his  indorsemtot,  and  the  eoart  ')e!  i 
not  In  Western  v.  Wilmoit,  trieii  ai 
Westminster  Hall,  5th  July,  1820,  bfforr 
AbbotU  C.  J.  plaintiff  declared  again^-t  <i> 
fendanf  as  ac^^ptor  of  a  bill,  drawn  ''^ 
Berne,  payable  to  bis  own  order,  indor-  ^ 
by  him  to  Snriitb,  by  him  to  Cross,  arnl  ^^ 
him  to  the  plaintiff.    JPlaintiff  proved  ti.e 


(496)  But  notwithstanding  an  acknowledgment  of  the  signature  to  the  note,  the  mak.r 
may  produce  evidence  of  persons  acquainted  with  his  hand-writing,  to  state  tlieir  o}!n- 


ion  that  the  signature  Ip  not  genuine,  and  also  to  prove  the  same  by  signatures  known  tn 
be  his.     Such  an  acknowledgment  is  not  conclusive,  and  may  be  shown  to  have  bc<a 


„  .^_, — r-  ,^«.     <.  -.^subscribing 

the  execution  of  tlie  note,  it  may  be  proved  aliunde.     Ibid.    Where  the  subsciibin?v\it- 
•  ness  is  out  of  the  state,  other  evidence  is  admissible  to  prove  the  hand-writing  of  i^^ 
maker,  and  this  before  proving  the  hand-writing  of  the  subecribina  witness.     Uvrnn » 
WallUy  11  Mass.  Rep.  809.  * 
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several  drawers,  indorsers,  or  acceptors,  a  mere  admission  upon  ^^eMly.Proot 
plradings  by  one  of  his  signature  will  not  exempt  the  plaintiff  from  ™*^  "*^^ 
]  rfiving  it  against  the  others,  though  an  admission  in  fact  would  be  other-  p^^^^  ^^  ^^ 
v»ise«»    The  payment  of  money  into    court,  generally,  on  the  whole  bill,  &c. 
declaration,  precludes  the  defendant  from  disputing  his  signature.* 

But  an  offer  to  pay  a  part  as  a  compromise  is  no  eyidence,  because, 
as  observed  by  Iisrd  Mansfield,  men  must  be  permitted  to  endeavour 
to  buy  their  peace   without  prejudice  to  them,  if  the  offer  do  notf   389  3 

5uccee4.* 

A  promise  by  the  acceptor  or  other  party  to  pay  the  bill  after  it  was 
line  will  preclude  the  necessity  for  proof  of  the  defendants,  or  any 
other  parties,  hand* wri tin g.« 

Thirdly.    It  will  be  incumbent  on  tite  plaintiff  to  prove  his  interest  in  Sdly.  Piroof 
llie  bill  or  note,  w,  in  other  words,  how  he  became  a  party  to  it.    Theo/theplain- 
jjt^yee  or  the  bearer  of  a  bill  •or  note,  originally  payable  to  bearer,  has  in  ^^ '»  »**^c- 
goQeral  only  to  produce  the  instrument;  though  under  suspicious  circum-  '*" ' 
fetances,  the  bearer  of  a  note  transferrable  by  delivery,  may  be  required 
to  prove  that  he  or  some  person,  under  whom  he  makes  his  title,  took  it 
tona  fide^  and  gave  valuable  consideration  for  it.**     But  if  in  an  action 
bj  the  indorsee  of  a  note,  payable  to  A.  or  bearer,  ^he  indorsement  by 
A.  be  unnecessarily  stated,  it  must  be  proved.'     Proof  of  a  promissory 
note  payable  to  A.B.^  generally,  is  /7Wma/acie«evidence  of  a  promise  to 
A.B.  the  father,  and  not  to  A.  B.  the  son,  the  names  being  the  same; 
but  A.  Bm  the  son,  bringing  the  action,  and  being  described  as  the 
Younp;cr  in  the  declaration,  and  beidg  in  possession  of  the  note,  is  en* 
tit  lea  to  recover  upon  if 

:n^lor«rement  by  Berne,  and  by  Crow,  and  *  Per  Lord  Mans6eld,  C.  J. in  Grant  r. 

'.liJit  Smith,  oa  being  applied  to  after  the  Vaughan,  3Burr.  1627.     Ante,  68,  note. 

<lo:Vndant  was  shown  the  bill  and  indorse  •  W«ynain  v.  Bend,  1  Campb.  176.   Rex 

!.ipnts,  and   admitted   the  indorsement  of  «.  Stevens,  6  EaKt,  244.  1  Smith,  437.  S.  C; 

Smith  a9  bin  band-writiog.     It  was  also  and  see  ante,  377,  note. 

T'oved,  that  the  defendant,  after  the  biU  Waynam  xk  Bend,  1  Campb.  175.    Ac- 

br-camc  due,  was  shown  the  bill,  and  in-  tion  against  the  defendant  as  maker  of  a 

formed  that  plain tilf  was  the  holder;  where*  promissory  note  for  200/.,  payable  to  L. 

upon  he  admitted  it  was  a  just  debt,  and  Toader  or  bearer.    The  declaration  stated, 

it»at  he  would  pay  shortly.     Chitty,  for  that  L.  Toader,  to  whom  the  sum  of  mo- 

piaintiff,  submitted,  that  such  aeknowledg-  ney  mentioned  in  the  note  was  payable, 

nerrt  by  Smith  was  sulficient  in4.his  action,  indorsed  it  to  the  plaintiff.    No  evidence 

•md  that  defendant's  admission  v^as  also  of  this  indorsement  bein^  giv'cn,  it  was 

c  quivalent  to  an  account  stated.     But  Ab^  Contended,  that  the  plaintiff's  case  was  im- 

t'oit^  C.  J.  said,  that  sneh  admission  by  a  perfect,  and  that  he  must  be  ccUled.    The 

tiurd  person  could  not  affect  the  defendant;  counsel  on  the  opposite  side  answered, 

and  that  as  there  was  no  original  defendant,  that  the  averment  being  unnecessary,  might 

•T  priority  between  the  parties,  this  was  be  rejected;  and  that  at  any  rate  the  plaintiff 

not  an  account  stated  ;  therefore  plaintiff  might  recover  under  the  count  for  money  . 

was  nonsuited.    But  see  post,  396,  note.  had  and  received,  the  note  being  for  value 

*«Ante,  881   2  received.    Lord  Ellenborough  held,  that 

•  GutteridgJ  V,  Smith,  3  Hen.  Bla.  374.  "  ^  indorsement  was  statea,  though  un- 

Watkins  r. f owers,  2  T.  R. 276.    Guillod  »«f «««nly  ^.^^  a?^''\.?''  ^^JT^'  i\ 

V,  Nock,  1  Esp.  R^p.  347.    Israel  v,  Ben-  ""l^/  P^^'*^.'  ^"^  ^^}^^  ^^^'^''^  ^°"^** 

jnmin,  8  Campb.  40  not  recover  imder  any  of  the  money  counts. 

I.  T^  «    «.r   «    .w.-     ^              ^  «    ,  ••  °^  ''"""»  not  an  original  party  to  the  bill, 

k  Bull.  N.  P.  236.    Gunn  v.  Gulloch,  and  there  was  no  evidence  of  any  value 

WestminsUr,  Sittings  after  Trinity  Term,  being  received  by  the  defendant  from  him. 

''^^^-  A  witness,  however,  was  afterwards  foond 

^  Helmsley  v.  Tx)ader,  2  Campb.  460.  who  proved  the  hand- writing  of  L.  Toader, 

Jones  tr.  Morgan,  id.  474.   Ante,  377,  note,  and  Uie  plaintiff  had  a  verdict 

Hosanquet  v.  AnderBon,  €  £>p.  Rep.  48.  '  Sweeting   9.    Fowler   and    another, 

Vr^U  390,  note.  1  SUrk.  106. 
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Sdly.  Proof  So  whert  the  first  indorsement  was  in  full,  directing  the  acceptor  to 
coihe plain- jj2~^g  jjjjl  ^^  ^  certain  person,  who  has  indorsed  the  same  totheplaii- 
restf&e!  ^^^°»  he  must  in  an  action  against  the  drawee  or  acceptor,  prove  tlie  in- 
dorsement of  that  person,!*  and  all  the  indorsements  stated,  though 
unnecessarily,  in  the  declaration,  must  be  proved,*!  and  therefore,  it  is 
usual,  where  there  are  several  indorsements,  to  insert  two  counts,  one 
stating  the  several  indorsements,  and  the  other  describing  the  plaintitf 
as  the  immediate  indorsee  of  the  first  indorser.' 

But  if  the  -first  indorsement  was  in  blanks  it  will  be  unnecessary 
even  in  an  action  against  the  drawer  or  acceptor,  to  prove  any  of  the 
subsequent  indorsements,  although  they  were  in  full,  but  they  may  be 
struck  out  at  the  time  of  the  trial,  unless  they  be  unnecessanly  stated 
in  the  declaration.*  And  a  smalt  mistake  in  the  declaration  in  the 
[  d9d  1  name  of  the  indorser,  as  describing  him  as  Phillip,  when  the  bill  and 
the  evidence  prove  him  to  be  Phillips,  will  not  be  material •< 


m 


If  the  bill  or  note  be  payable  fo  tlie  order  of  several  persons  not  i 
partnership,  the  hand-writing  of  each  must  be  proted,»'and  though  it 
IS  reported  to  have  been  held  in  one  case,  that  an  acceptance  after  an 
indorsement  by  one  of  the  payees,  admits  the  regularity  of  the  indoi'sc- 
ment;*  th^t  decision  appears  to  be  contrary  to  former  authorities, 
though,  if  a  bill  have  several  indorsements  upon  it  at  the  time  it  i? 
presented  for  acceptance,  and  the  drawee,  when  he  accepts,  expres^lv 
promises  to  pay  the  bill,  it  has  been  decided  that  the  indorsements  ai^ 
admitted  .7 


ner;  it  was  not  proved  that  Henry  was  eio 
cmpoi?«ered.  The  defendant  might  say, 
that  he  had,  .by  his  acceptance,  admitted 
the  existence  of  the  firm  of  Stachen  and  Co* 
and  that  the  bill  was  drawn  by  Henry  as 
their  agent,  but  he  does  not  thereby  admit 
that  the  indorsement  was  on  the  same  terms, 
and  it  was,  therefore,  necessary  that  such 
procuration  should  be  proved.  Rule  dis- 
<:harged. 

P  Ante,  134. 

s  Cooper  o.  Lindo,  B.  R.  Sittings,  Lon- 
don, after  Mich.  Term,  62  Geo.  3  Selw.. 
4th  edit.  336,  n.  k.  Bosanquet  v.  Ander- 
son, 6  Esp.  Rep.  43,  post,  896,  note.  Sed- 
forth  and  another  v.  Chambers,  1  Stark. 
S26,  post,  396,  and  ante,  377.  • 

'Ante,. 859.  Chaters  v.  Bell,  4  Esp, 
Rep.  210. 

•Ante,  iS5. 

«  Forman  t».  Jacob,  1  Stark.  Rep.  47. 
It  appeared  t^at  the  name  of  the  indorser 
was  Phillip  Phillips ;  and  it  was  objected 
that  this  varied  from  the  allegation  of  an 
indorsement  by  Phillip  Phillip,  the  per- 
son being  different  The  bill  itself  was 
payable  to  Phillip  Philfips,  and  the  name 
was  so  indorsed  on  the  bill.  Per  Lord 
Ellenborough,  whether  the  name  on  the 
bill  be  the  party's  false  or  true  name  is 
immaterial,  if  it  be  his  name  of  trade,  the 
only  question  is  as  to  the  identity  of  the 
person. 

"  Carvick  v.  Mckery,  Dougl.  653. 

"  Jones  and  another  v.  Radford,  K.  B. 
Sittings  after  Hilary  Term,  46  Goo.  8. 


t  Campb.  83,  (but  see  Carvick  ».  Wrkfrf 
Dougl.  630,  653.  Hankey  v.  Wi'- :-. 
Say.  223,  contra,)  held,  that  in  an  aciie 
upon  a  bill  drawn,  payable  to  the  orlr 
of  two  persons  not  partners,  indorsed  ly 
one  in  the  name  of  both,  and  aflerwar  i- 
accepted  by  the  defendant,  that  the  '"• 
gtilarify  of  the  indorsement  could  n(»t  l-'- 
disputed.  Action  by  tlie  indorsee  ip\".< 
the  acceptor  of  a  bill  of  exchan^,  pay- 
able* to  two  persons  of  tlie  names  of  11  ;- 
kins  and  M'Mic^ell.  The  bill  had  b.^-. 
indorsed  by  Hopkins  in  the  name  of  hi: 
self  and  M'Michell,  and  defendant  b< 
accepted  it  with  the  indorsement  apon  r 
The  defence  was,  that  the  payees  wi'^ 
not  partners,  and  that  the  bill  oul.; 
therefore  to  have  been  indorsed  by  l»"'  • 

But  Lord  Ellenborough  held,  thai  thv  Jc 
fendant  having  accept^  the  bill  ind^.r^' • 
by  one  for  himself  and  the  other,  cou  ^ 
not  now  di.9pute  the  regularity  of  llii*^  n- 
dorsement,  bot  see  Carvick  v.  Vick^r^. 
Dougl.  85.  Smith  p.  Cheater,  1  T.  R  C:i 
Ante,  390. 

»  Sir  Joseph  Hankey  and  Company  r 
Wilson,  Saycr's  Rep.  223.  Uponaru- 
to  show  cause  why  a  new  trial  sliouM  n  ' 
be  had  in  an  action  of  assumpsit  it  >V 
peared,  that  the  action  waa  brou^jhi  Ij 
the  plaintiffs,  as  indorsees  of  a  bill  of  ••^• 
change  ;  that  the  defendant  had  accept'  ' 
the  bill ;  that  there  was  no  actual  |'n  t  • 
that  the  name  of  one  of  the  indors'^-rs  ;'< 
the  bill  was  of  his  hamUwriting  ;  that  iV 
MUse  of  that  indorser,  and  the  nan^»  ^' 
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la  an  action'  against  the  drawer  or  acceptor  of  a  bill  payable  to  the 8dly.  Proof 
order  of -several  persons  in  partnership,  it  is  in  general  necessary  to  ?^^®  Pj*^**" 
prove  the  partnership,  and  the  hand-wriilng  of  one  of  thein  or  of  an  Jg,^"  |.^^** 
agent  in  the  name  of^the  firm. »  - »      • 

Where  a  bill  ash  been  made  payable  to  the  order  of  a  {?c  itious  per- 
son, it  has  been  decided,  that  proof,  that  the  party  sued,  knew  of  that 
circumstance  at  the  time  he  became  a  party  to  the  bill,  or  before  he 
transferred  the  same,  will  dispense  with  proof  of  the  haiid-wrlting  of 
the  supposed  indorser.* 

Where  several  personu  sue  as  indorsees  of  a  bill  of  exchange,  if  the 
bill  appears  indorsed  in  blank,  there  is  no  necessity  for  their  proving 
thai  they  were  in  partnership  together,  or  that  the  bill  was  indorsed  or 
delivered  to  them  jointly.**  But  when  a  bill  of  exchange  is  payable  or 
indorsed  specially  to  a  firm,  it  has  often  been  ruled,  that  in  an  action  by 
the  payees  or  indorsees  strict  evidence  must  be  given  that  the  firm 
consists  of  the  persons  who  sue  as  plaintiffs  on  the  record.*  And 
where  a  bill  of  exchange  was,  by  the  direction  of  the  payee,  indorsed  in 
blank  and  delivered  t^  A.  B.  and  Co.  who  were  bankers,  on  the  account 
of  the  estate  of  an  insolvent,  which  was  vested  in  trustees  for  the 
benefit  of  his  creditors,  it  was  held  that  A.  and  B.  two  of  the  mem- 
bers of  the  firm,  and  also  trustees,  could  not,^  conjointly  with  a  third 
trustee  who  is  not  a  member  of  the  firm,  maintain  an  action  against  the 
indorser  without  some  evidence  of  the  transfer  of  the  bill  to  them  as 
trustees  by  the  firm,  by  delivery  or  otherwise.  *     When  it  is  incumbent 


all  the  other  indorsers  were  upon  the  bill 
at  the  time  of  its  being  accepted  ;  that  at 
t/ie  time  of  his  accepting  it,  the  defnidani 
i  remised  to  pay  the  bill,  and  that  upon 
**i]s  evidence,  which  was  lelt  by  Ryder, 
<  Ii.  J.  to  the  jury,  a  verdict  was  found 
''>r  the  plaintiffs.  The  que.s*iori  was, 
^.'nether  upon  this  evidence,  the  matter 
•■'WKht  to  have  been  left  to  fhe  jury?  It 
v/is  holdcn  that  it  oug^ht  And  by  the 
<»ourt. — it  is  in  general  necessary  to  give 
actual  proof  that  the  name  of  every  in- 
doi^ier  is  of  his  hand-writing  ;  but  it  is 
not  necesnary  to  do  this  in  every  case. 
)n  the  present  case,  it  was  a  matter  pro- 
[f-r  for  the  determination  of  a  jury, 
If: h ether  the  acceptance  of  the  hlH  when  all 
t^if  indorsers  names  were  upon  i7,  together 
with  the  promise  to  pay  did  not  amount  to 
un  adjinssion  that  the  name  of  every  in- 
dorser is  of  his  hand  writing,  inasmuch 
A9  ^nch  an  admnsioa  would  supercede  the 
necessity  of  actual  proof,  that  the  name 
i'i  any  indorser  is  of  his  hand-writing. 

»  Ante,  381,  2. 

»  Ante,  64,  note. 

•*  Ord  aod  others  r.  Portal,  3  Campb. 
239.  Rordasnz  and  another  v.  Lench, 
I  Stark.  446.  Ord  and  two  others  t>.  Por- 
te.!, 3  "Campb.  239.  Action  by  the  plain- 
nits  as  indorsees,  against  the  defendant 
3-5  acceptor  of  a  bill  of  exchange,  drawn 
by  one  Stcd,  payable  to  his  own  order, 
a<ui  indorsed  bj  him  in  blank.  The 
)>iaintitfs  case  being  closed  without  show- 
>ng  that  the  piaintiffs  were    in    partner* 

Chi'itt  on  bills* 


ship,  or  that  the  bill  had  been  indorsed 
to  them  jointly,  Garrow,  for  the  defend* 
ant  insisted  tliat  they  ought  to  be  non-' 
suited.  Tlie  declaration  alleged,  that  the 
drawer  of  the  bill  indorsed  and  delivered 
the  bill  to  the  three  plaintiffs,  and  there 
was  no  evidence  whatsoever  in  support 
of  his  allegation.  Per  Lord  Ellenbo- 
rough.  There  is  no  occasion  for  any  such 
evidence.  The  indorsement  in  blank  con- 
veys a  joint  right  of  action'to  as  many  as 
agree  in  suing  on  the  bill.  The  plaintiffs 
had  a  verdict 

Rorda>»nz  and  another  v.  Tjeech,  1  Stark. 
446.  The  two  plaintiffs  sued  as  the  in- 
dorsees of  two  bills  of  exchange.  The 
bills  had  been  indorsed  i;i  blank,  and  the 
only  que.stion  was,  whether  it  was  incum- 
bent on  the  plaintiffs  to  prove  their  joint 
title  to  sue  on  the  bill  by  showing  that 
they  were  partners,  or  by  proving  a  trans- 
fer to  thcni  jointly.  Lord  Ellenborough 
held,   that  it   was  not.     Verdict  for  tlie 


plaintiffs, 

=  Note,  in 
240. 

<•  Machcll 
1  Stark.  4f>9. 


Ord  ».  Portal,    S   Campb. 


and  others  v.  Kimiesr, 
This  was  nn  action  by  Ma- 
chell,  BouchfT,  and  Bitbcck,  as  the  in-' 
dorsees  of  a  bill  of  exchange,  against  t  »e 
defendant  as  the  indorser.  The  bvll  in 
question  was  dated  on  the  21st  of  August, 
1815,  and  was  drawn  by  Corbett  on  Gol- 
die,  for  the  payment  of  400/.  six  months  af- 
ter date  to  his  own  order,  indorsed  by  Cor- 
bett to  Kinnear,  the  defendant,  and  indor- 
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^Ih'  ^!^^^^  ^^^  plaintiffk  to  prove  the  names  of  the  partners  of  m  firm,  the  conn- 
S'ff's'Ltw-*^^  for  such  plaintiffs  maj  suggest  to  the  witness  called  to  prove  ihe 
est,  Lc.      partnership,  the  names  of  the  component  members  of  the  firm." 

t  396  ]  Jt  has  been  decided,  that  the  admission  by  an  iodorser  of  a  promissorr 
note  of  his  hand-wntiog  is  sufficient  evidence  of  the  indorsemi^ot  in  an 
action  a|2;ainst  the  maker,  because  such  admission  is  in  dero^ntlon  (if 
the  party's  own  title  to  the  note,  and  therefore  admissible.^    But  tlin 


Btd  by  the  latter  in  blank.  The  principal 
questioD  was,  whether  under  the  circum- 
stances such  a  nf!:ht  had  been  transferred  to 
the  plaintills  as  entitled  them  to  sue  upon 
the  bill.  It  appeared  tliat  Macheli  and 
Boucher  were  two  of  the  partners  of  which 
the  fir^  of  Langlon  and  Co.  con^i^ted. 
Macheil,  Boucher,  and  Birkbock,  the  three 
plaintiffs,  were  the  trustees  of  tiie  estate  of 
Holder,  an  insolvent,  for  the  benetlt  of  the 
creditors;  Birkbeck  not  being  h  member  of 
the  firm  of  Lan^ton  and  Co.  Tlie  defen- 
dant being  indebteti  to  the  estate  of  Holder, 
transmitted  the  bill  in  question  to  his  cletk 
inJI^verpool,  with  directions  to  deliver  it 
to  Langton  and  Co.  on  the  account  of 
Holder's  estate,  and  either  to  indorse  it  or 
to  give  tliem  a  letter  of  guarantee  losecuic 
the  payment  The  clerk  accordingly  in- 
dorsed it  in  blank  and  delivered  it  to  Lang- 
ton  and  Co.  Garrow,  A.  G.  for  the  defen- 
dant, objected  that  it  was  not  competent  to 
two  of  the  firm  of  Langton  and  Co.  to  as- 
sociate with  themselves  a  third  person  who 
was  a  stranger,  for  the  purpose  of  bringing 
an  action  on  the  bill,  without  showing  that 
the  bill  had  been  transferred  by  Langton  and 
Co.  to  the  plaintiffs,  thus  associated.  Mar- 
ryat,  for  the  plaintiffs,  contended,  that  since 
the  bill  had  been  indorsed  in  blank,  it  was 
competent  to  any  number  of  persons  to  as- 
sociate together  for  the  purpose  of  bringing 
an  action.  And  he  cited  the  case  of  Ord 
and  others  v.  Portal,  3  Campb.  239,  where 
it  was  held,  that  an  indorsement  in  blank 
eonvcyed  a  joint  right  of  action  to  as  many 
as  agreed  to  sue  upon  the  bill  ;  per  Lord 
Ellenborough,  the  bill  having  been  indor- 
sed and  delivered  to  Langton  and  Co,  ac- 
cordfhg  to  Kinnear*8  direction,  Ijangton 
and  Co.  had  authority  to  appropriate  it. 
Since  it  was  paid  to  them  on  account  of 
Holder's  estate,  if  they  had  received  the 
amount  it  would  have  been  money  had  and 
received  by  them  on  account  of  the  estate, 
but  the  evidence,  as  it  stands,  proves  the 
interest  in  the  bill  to  be  in  Langton  and  Co. 
It  would  be  8U  flic  lent  to  prove  that  Lang- 
ton and  Co.  consented  to  appropriate  the 
bill  to  the  three  plaintiffs  as  trustees.  If 
langton  and  Co.  had  indorsed  it  to  the 
plamtiffs,  the  right  to  sue  would  have  been 
clear,  or  they  might  have  transferred  the 
right  by  a  delivery  of  the  bill,  but  without 
some  evidence  of  this  kind,  the  right  to  sue 
still  remains  in  Langton  and  Co.  Had  it 
Dot  been  for  (he  evidence  of  the  particular 


transfer  to  Lan«^on  and  Co.  an  rndorsem'^ii 
in  blank  might  have  entitled  the  pariif*, 
who  brin^  the  action  to  recover.  Plaiii- 
titfs  nonsuited. 

•  Accrro  and  others  r.  Pctroni,  1  Sf.rk 
100.  Ai»umpsit  by  the  plaintiffs,  barnk'-'r^ 
at  Paris,  upon  an  account  stated  by  tht  1"* 
fendani.  The  witne?>s  called  to  prove  tii" 
partnership  of  the  plaintiff  could  noi  rer.,!- 
lect  ilie  names  of  the  coraponenl  menibers 
of  tlie  firm  so  as  to  repeat  them  m'il1<.H!; 
sug^eistioB,  but  said  he  might  pos-^iliy  rr- 
cognise  them,  if  suggested  to  him.  Lcri 
tllenborough,  alluding  to  a  case  tried  bf- 
fore  Lord  Manflield,  on  which  the  vritn*^? 
had  been  allowi*d  to  read  a  written  !m  m 
names,  ruled,  that  there  was  no  objf c:;Oi 
to  a.sking  the  witness  whether  cerlaLn  ?[•<■ 
cified  persons  were  members  of  the  fu'.:: 
The  witness  recollected  the  surnames  b-J 
not  the  christian  names,  of  those  mentioneil 
as  members  of  the  firm,  and  their  chrisiisn 
names  being  specified  in  the  declaration  vt 
the  count  upon  tlie  account  stated,  and  vat 
terms  of  the  acknowledgment  bein<r  ^  '• 
eraUy  to  Acerro  and  Ca  the  plaintilf"*  w^r- 
noni<>uited.  Sed  quare  as  to  the  chri>r!ir* 
names,. which  are  not  in  general  materia! 
See  Hod^npyl  v  De  Virgerhoed  end  ar- 
ther,  ante,  381.  3  Campb.  29.  2  Mar.-h. 
159. 

'  Maddocks  v.  Hanker,  2  E^.  R^p.  t^i? 
Assumpsit  by  the  indorsee  of  a  promi^s  t 
note  against  the  maker;  the  promissory  nctf 
was  drawn  by  the  defendant  payable  loiae 
Sellier,  who  indorsed  to  Rymcr,  by  whoT. 
it  was  indorsed  to  the  plaintiff.    The  pUr.- 
tiff  proved  the  hand   writing  of  the  <ie 
fendant  and  Rymer,  by  persons  acquaint^i 
with  them,  and  the  only  doubt  in  ibe  r?.*^ 
was  as  to  the  hand-writing  of  ScIIier.    Tm 
evidence  to  estebiish  that  fact  was  of  a  j^t- 
son  who  had  gone  to  Sellier,  he  then  bt^n-r 
in  prison,  and  asked  him  if  that  wa5  i> 
hand-writing-T-To  whom  he  ackaowjec's**! 
that  it  was.     Gibbs,  for  the  defendant,  cc- 
jected  to  this  evidence,  insisting,  that  y.ch 
an  admission  of  a  fact  was  not  evidenrc 
against  the  defendant,  as  it  might  be  izae- 
rial  to  ascertain  the  time  when  the  iqiiir-^ 
ment had  been  made.     Lord  KeoyoD  !>-i-. 
that  he  thought  it  was  admisEible  and  <-<^ 
cient  evidence,  as  it  went  in  derogatioc  ci 
the  parties  own  title  to  the  note,  but  he  of- 
fered to  reserve  the  case.  The  plaifitif  hi  ^ 
a  verdict;  bat  see  ante,  888.  note. 
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i'loctrine  seems  now  over-ruled;*  the  indorser  himself  maybe  called  3dty.  Proof 
as  a  witness  to  prove  his  own  hand- writing  ;**  and  he  may  be  called  }^^^ff>^\j^^[ 
prove  his  indorsement  after  another  witness  for  the  plaintift'has  ne^tiv'ed  ^^^  &c. 
It  ;*  though  it  has  been  doubted  whether,  after  the  plaintiff  has  failed  in 
proving  S^e  indorsement  by  one  witness,  he  can  call  any  other  person^ 
And  a  promise  to  pay,*  or  offer  to  renew,"  made  to  an  indorsee  after 
the  bill  was  due,  aispenses  with  the  necessity  for  proof  of  •the  indorse- j^    S9r  J 
ment,  because  it  atfmits  the  title  of  the  holder.    And  after  a  partner*- 
ship  has  been  established   in  cvi'dence,    the    admission  of  a  partner, 
though  not  a  party  to  the  suit,  is  evidence  as  to  joint  contracts  against 


8  Western  il  Wilmott,  and  HemmiagB 
r.  Kobinson,  »ate,  388. 

^  Hichfrdsoa  p.  Allan,  2  Slark.  S34. 

*  Id.  ibid. 

^  Id.  ibid. 

'  Ilankey  v.  Wilson,  Say.  223.  Ante, 
392,  note. 

•■  Bosanquet  v.  Anderson,  6  Esp.  Rep. 
44.  Sedforth  and  another  v.  Chambers,  1 
JStark-  326.     Bayl.  22a 

Bosanquet  t>.  Anderson,  6  Esp.  Rep.  43. 
In  ai  action  by  the  indorsee  of  a  bill  of  ex- 
change, where  several  indorsements  hav^ 
taken  place,  which  are  laid  in  the  declara- 
tion, thoufh  necessary  to  be  proved  in  gen- 
<»ral,  yet  if  defendant  applies  for  time  to  the 
holder,  aod  offer  terms,  it  is  an  admission 
of  the  holder's  title,  apd  a  waiver  of  proof 
of  ail  the  indorsements  except  the  first 
Assumpsit  by  the  plaintifF  as  indorsee  of  a 
bill  of  exchange,  drawn  by  Wilson  in  his 
own  favour  on  the  defendant  who  accept- 
ed it,  and  indorsed  over  by  Wilson.  The 
<^ieclaration  stated  several  indorsements  on 
the  bill.  The  evidence  for  the  plaintiff  was 
only  proof  of  the  hand-writing  of  the  first 
iadorser,  and  that  the  defendant,  *when  the 
bill  became  due  came  to  the  plaintiffs,  who 
were  bankers,  and  then  holders  of  the  bill, 
knd  offered  another  bill  in  the  place  of  it, 
he  being  then  imable  to  take  it  up.  It  was 
contended  for  the  defendant  that  it  was  ne- 
cessary for  the  plaintiff  to  prove  all  the  in- 
dorsements on  the  bill  stated  in  the  (declar- 
ation, for  that  by  the  averments  so  made 
he  had  bound  himself  to  prove  them,  though 
if  he  had  not  done  so  and  declared  only  on 
the  tirst  indorsement,  he  might  have  recov- 
ered on  that  only.  It  was  answered  by 
the  plaintiff's  counsel  that  it  was  sufficient 
for  the  plaintiff  to  prove  the  hand- writing 
of  the  first  indorser  under  the  circum- 
ttance^'Sbove  stated;  that  of  his  offering 
terms  to  the  plaintiff  and  thereby  admit- 
ting the  bill  to  be  his ;  and  that  there 
was  no  necessity  for  proving  the  hand- 
writing of  all  the  indorsers  though  so 
laid  in  the  declaration,  as  by  such  ad- 
niii^ion  «nd  offer  he  admitted  «the  plain- 
ts tf's  title  to  the  bill,  and  thereby  wai- 
ved the  necessity  of  such  proof  as 
would  be  otherwise  necessary.  Lord 
l^Uenborough  said,  that  the  acceptor  by 
)i\%  acceptance  adi^itted  the  hand-writing 
of  hi^  correspondent,  the  drawer,  but  if 


payable  to  the  drawcr^a  own  order,  his 
hand>writing  as  such  indorser  must  in 
every  case  be  proved,  as  that  put  the  bill 
iulo  circulation,  and  though  he  accopteti 
the  bills  with  many  names  on  it,  if  they 
weie  laid  in  the  declaration  they  should 
be  proved  \  but  he  was  of  opmion  that 
the  offer  here  made  by  the  acceptor  to 
pay  the  bill  to  Uie  plaintiffs,  who  then 
held  the  bill,  with  ail  the  names  on  it, 
was  a  sufficient  admission  of  the  plain- 
tiff's title,  which  was  derived  through  the 
several  indorsements,  and  of  the  defend- 
ant's liability  so  as  to  supercede  the  ne^ 
cessity  of  proof  of  each  persons  hand- 
writing.    Verdict  for  plaintiff. 

Sedforth  and  another  v.  Chambers, 
1  Stark.  826.  This  was  an  action  by  the 
indorsees  of  a  bill  of  exchange  against 
the  indorser.  The  bill  was  drawn  by 
Fish,  on  Hill  and  Co.,  payable  four 
months  after  date  to  the  order  of  Fish, 
and  indoised  by  Fish  to  the  defendant, 
by  the  defendant  to  Sheckles,  by  SheckleB 
to  Niblock  and  Co.,  and  the  latter  to 
the  plaintiffs.  All  the  indorsements  were 
stated  in  the  declaration.  The  plaintiffs 
proved  all  the  indorsements  except  that 
of  Sheckles,  and  in  order  to  supercede 
the  proof  of  this  indorsement  they  gave  in 
evidence  a  letter  written  by  ike  dffendant 
to  the  plaintiffs^  offering  to  giv^  them  a 
substituted  bill  to  be  approved  of  by  any 
moderate  person,  but  stating  that  lie  had 
not  money  to  take  it  up  with  ;  adding,  that 
he  hoped  it  was  not  in  thie  hands  of  Nib- 
lock  and  Co.  At  the  time  this  letter  wan 
written  the  bill  was  in  the  hands  of  the 
Eolicitor  for  the  plaintiffs,  and  the  indorse* 
ments  were  complete.  The  Attorneyr 
General  for  the  plaintiffs  submitted,  that 
this  evidence  was  sufficient  without  fur- 
ther proof,  and  cited  the  case  of  Bosan- 
quet V.  Anderson,  6  Esp.  Rep.  43,  to 
show  that  an  application  by  a  defendant 
for  time  was  an  admission  of  liability. 
Lord  EUenborough  remarking,  that  the 
hope  expressed  by  the  defendant  that  the 
bill  was  not  in  the  hands  of  Niblock  and 
Co,  who  were  indorsers  subsequent  tp 
Sheckles,  showed  that  he  knew  the  chan- 
nel through  which  the  plaintiffs  title  had 
been  derived,  was  of  opinion  that  the 
evidence  amounted  to  proof  of  their  title 
through  that  channel.  VeVdict  for  the 
plaintiffs* 
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Sdly.  Proof  any. Other  partner,  as  well  after  the  determination  of  the  ptrtnerslilp 
^heplain-^g  during  its  continuance.*  But  although  a  bill  of  exchange  has  been 
^  j^c"^*'" shown  to  the  drawer,  with  tlie  name  of  the  payee  indorsed  upon  it, 
and  he  merely  objects  to  paying  it,  thai  he  had  drawn  it  without  con- 
sideration, in  an  action  against  him  by  the  indorsee,  this  docs  not  dis- 
pense with  regular  proof  of  the  indorsement.'?  The  payment  of  money 
into  court  generally,  on  the  whole  declaration,  amounts  to  an 
admission  of  the  indorsement,  and  dispenses  with  the  necessity  ol' 
proving  it.^ 

In  an  action  agxunst  an  imlorser  of  a  bill  Or  note,  the  hand-writing^ 
of  the  dravver,i  and  all  prior  indorsers^  being  admitted  by  the 
C  398  ]  defendant's  indorsement^  they  need  not  be  proved.  But  i(  a  subseijuenf 
indorsement  be  stated  in  the  declaration  they  must  be  proved,  anil 
therefore  it  is  usual  when  there  are  indorsers  subsequent  to  the  dcien- 
dant,  whom  the  ijlaintitTdoes  not  wish  to  discharge,  to  insert  one  couii!, 
stating  all  the  indorsements,  and  another  describing  the  plaintitt*  as 
immediate  indorsee  of  the  defendant." 

In  an  action  at  the  suit  of  an  executor  against  the  acceptor  of  a  hill 
on  a  promise  laid  to  the  testator,  and  plaintifl*  must  prove  -tliat  the 
bill  was  accepted  in  tlie  testator's  life-time  ;*  and,  as  we  shall  hereafter 
see,  when  a  bill  or  note  i^  attempted  to  be  set  ofi'  against  the  claim  tit' 
the  assignees  of  a  bankrupt,  the  party  must  prove  that  the  note  came  to 
his  hands  before  the  bankruptcy."  But  if  the  act  of  bankruptcy  were 
secret,  and  the  bill  or  note  proposed  to  be  set  off,  were  afterwards 
received  ty  the  party  two  calendar  months  before  the  commission 
was  issuedf,  and  without  notice  of  the  bankruptcy,  he  may  !>et 
them  off.* 

When  the  drawer  of  a  bill  payable  to  the  order  of  a  third  person 
and  returned  lo  and  taken  up  by  him,  sues  the  acceptor,  in  order  to 
show  that  the  right  of  action  has  become  vested  in  him,  he  should  In- 
prepared  to  prove  such  return  to  him,'  and  it  has  been  considered,  that 

"  Wood  and  others  c.  Brad  dick,  1  Taunt,  payee.      Clark,    for    the    plaintiff,    con- 

134.     Phil.  Ev.  3d  ed.  75,  6.  tended,  that  the  defendant's   indorsemii 

°  Duncan  v.  Scott.  1  Cainpb.  104.  admitted     all     antecedent     indorsement-- ; 

P  Gutteridge    v.    Smith,    2  Hen.    Bla«  that  eyen  if  they  were  forged,  he  ^ym.d 

374.  be    liable  ;  that  he  was  to  be  con>i'l''i'^'l 

s  Lambert  r.  Pack,  1  Salk.  127.  1  Ld.  .  as  the  drawer  of  a  new  bill  of  exch'r/.<  ; 

Raym.  443.  12  Mod.  244.  Holt,  117.  S.  C.  and  that  his  contract  was  very  di.:f:i"' 

Free  v,  Rawlings,  Holt  C  N.  P.  550.  from  that  of  the  acceptor,  who  cnly  in- 

«  Id.  ibid.  Critchlow  v.  Parry,  2  Campb.  .dertook  to  pay  to  the  payee,  or  liis  0"1  ^ 

182.     Chaters  ».  Bell,  4  Esp.  Rep.  210.  and    against     whom,    therefore,   a  uii'. 

Ante,  859,  8W).     Bayl.  220.  through  the  payee,  must  be   cstabii-!!  - 

Critchlow    v.    Parry,  2    Campb.    192:  Lord  EUenborough  was  of  this  opinion  a:-  i 

t  Action  by    the  indorsee  against   the   in-  the  plaintiff  had  a  Terdict 

■dorser  of  a  bill  of  exch.inge.     The  decla-         •  Ante,  359.    Bosanquet  v.  Andrrscn. 

ration    stated  several   indorsements  prior  6  Esp.  Rep.   43.      Sedford    v.  Cbiiiubvi  . 

to  that  of  the  defendant,  which  was  im-  1  Stark.  32(>.     Ante,  396. 

mediately   to   the   plaintiff.      A    question         ■  Anon.  12  Mod.  447.     Sarejl  r.  W.tt 

arose  whether,  upon  proof  of  the  defend-  3  £ast,  409. 

ant's  hand-writing    it  was    necessary  to  "  Dickson  t*.  Evans,  6  T.  R.  57,    ^I»^'' 


prove     the    hand  writing  of    any  of    the  v.  Wright,  2  Marsh.  209.     6  Taunt 

prior    indorserif!.      Ix)rd   EUenborough   at  S.  C.     Oughterlony  o.  Easterby,  4  T*i  J** 

jirst  doubled  whether  it  was  not  necessary  8S8.     See  pest,  lit  Bankruptcy. 
4n  this  case,  aa  well  as  in  an  action  against         «  46  Geo.  3.  c.  135.  s.  3. 
the  acce-ptor,    to    prove  all  ihe  indorse-         >  As  to  such  action,  see  ante,  343,  4:  <irl 

ments  that  were  mentioned  in  the  declara-  Simmons  v.  Pannmter,  1  Wila.   l^'^     * 

lion,  and  particularly  that  of  the  original  Bro.  P.  C.^0 1. 
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when  a  prior  indorser,  who  has  been  obliged  to  pay  a  subsequent  iiidor-3d1y.  Proof 
ser,  ftues  the  acceptor,  he  should  prove  such  payment.*  tur^^inte- 

^  rest,  &c. 

in  an  action  by  an  accommodation  accept or^  against  the  drawer  fofQ  399  ] 
money  paid,  or  specially  for  not  indemnifying  U»e  platntiiT,  he  should 
prove  that  the  bill  has  been  in  circulation,  and  the  production  of  the 
bill  from  the  custody  of  the  acceptor,  is  not  prima  ^acie  evidence  of 
Ms  having  paid  it,  without  proof  that  it  was  once  in  circulation  after  it 
had  been  accepted^  nor  is  payment  to  be  presumed  from  a  receipt 
indorsed  on  tiie  biU,  unless  such  receipt  is  shown  to  be  in  the  hand- 
writing of  a  person  entitled  to  demand  payment.*  It  has,  however, 
been  held,  that  a  general  receipt  on  the  back  of  a  bill  is  prima  facie^ 
evidence  of  its  having  been  paid  by  the  acceptor,  and  will  not  of  itself 
be  evidence  of  a  payment  by  the  drawer,  though  it  is  produced 
bv  him.^ 

Me  have  seen,  that  in  some  cages,  the  plaintiff  will  be  called  upon  Conadera- 
to  I  rove  the  consideration,  which  he  gave  for  the  bill  or  note.°    In  aution. 
r.clion  by  the  indorsee  of  a  bill  of  exchange,  if  it  appear  tliat  a  priori  400    ] 
I  ai'ty  made  k  under  duress,  or  was  defrauded  of  it,  and  the  plaintiff 
has  previous  notice  to  do  so,  he  must  be  prepared  to  prove  under  what 
circuRistances,  and  for  what  value  he  became  the  holder.'^ 

'*■  Mcndez  o.  Carreroon,  sed  quxre.  bij  acted  upon.     But  tlie  receipts  indorsed 

Mendez  v,  Carreroon,    1   Lord  Raym.  on  these  bills  put  the  matter  beyond  aU 

742.     Ia  cafie    upon  a  bill   of  erchajige  doubt,    as  the  defendant   was    guilty  of 

upon     the     evidence    at    the    trial     be-  forgery  if  the  bills  had  not  been  paid,  and 

fore    Holt,  C.  J.    at  Guildhall,   Nov.  23,  the  law  would  not  presume  that  a  man  had 

Mirh.  Term,  12  Ayilliam  3,  the  case  was  .committed  a  capital  offence.     Lord  £llen- 

this:  A.  drew  a  bill  of  exchange  upon  B.  borough.    Show  that  the  bills  were  once 

payable  to  C.  at  Paris;  B.  accepted  the  in  circulation  after  being  accepted*  and  I  • 

)''My  &e.  indorsed  it,  payable  to  D.,  Q.  to  will  presume  that  they  got  back  to  the  ac- 

fj ,  E.  to  R,  F.  to  G.,  G.  demanded  the  ceptor's  hands  by  his  having  paid  them. 

l/i!l  to  be  paid  by  Bf,  and  upon  non-pay-  But  when  he  merely  produces  them,  bow 

nu-nt,  G.  protested  it  within  the  time,  &c.  do  I   know  tliat  they  were   ever  in  the 

rn'i  ihen  G.  brought  an  action  against  D.,  hands  of  the  payee;  or  any  indorsee,  with 

4.1(1  it  was  well  brought,  and  he  recovered;  his  name  upon  them  as  acceptor?    it   ifl 

aiierwards  D.  brought  an  action  agaiast  B.,  very  possible,  that  when  they  were  left  for 

anti  tliough  D   produced  the  bill  and  the  acceptance,   he  refused   to  deliver  them 

protest,  yet  because  he  could  not  produce  back,  and  having  detained  them,  nowpro^ 

»  receipt  for  the  money  paid  by  him  to  G.  duces  them  a)»  evidence  of  a  loan  of  money. 

upon  the  protest,  as  the  custom  is  among  Nor  do  I  think  the  receipts  carry  the  mat- 

KiCTcbants,  as  several  merchants  on  their  ter  a  bit  further,  unless  you  show  them  to 

r:tths   aOirroed,   hjB   was  nonsuited.      But  be  in  the  hand- w^riting  of  the  defendant,  or 

Knit,  C  J.  seemed  to  be  of  opinion,  that  some  other  person  authorized  to  receive 

*i  he  had  proved  payment  by  him  to  G.  it  payment  of  the  bills,    A  man  cannot  be 

had  b<^en  well  enough.  allowed  to  manufacture  evidence  for  him-  * 

-*  Pt>el  V.  Van  Battenberg,  2  Campb.  439.  self  at  the  risk  of  being  convicted  of  forge- 
Action  for  money  lent.  The  plaintiflf's  ry;  and  it  is  possible,  that  though  the  bills  • 
cabe  was,  that  he  had  accepted  and  paid  are  unsatisfied,  these  receipts  may  have 
several  bills  of  exchange  for  the  defen-  been  fraudulently  indorsed  without  the 
dant's  accommodation.  The  bills  Were  plaintiff's  privity.  The  fact  of  payment 
prcKluced  by  the  plaintiff,  and  proved  to  still  hangs  in  doubt,  and  you  must  do  some- 
have  been  drawn  by  the  defendant  They  thing  more  to  turn  the  balance.  Prove  the 
were  likewise  receipted  in  the  usual  form  bills  out  of  the  plaintiff's  possession  accept- 
of  bilb  paid,  but  it  did  not  appear  by  .ed,  and  1  will  presume  that  they  got  back 
whom  the  receipts  were  written.  Kichard-  again  by  payment.  If  you  do  not,  the  plain- 
son  contended  that  the  simple  production  -tiff  must  be  called.  However,  a  witness 
ol   the  bills  by  the  acceptor,  was  prima  afterwards  swore  that  the  defendant  had 

facie  evidence  of  payment.    They  could  acknowledged  the  debt,  and  the  pla^ff 

not  have  got  into  his  hands  unless  he  had  had  a  verdict-  • 

paid  them,  and  the  presumption  that  an  in-         *>  Scholey  v,  Walsby,  Peake's  Rep.  24, 5. 
j-trumcnt  in  the  powession  of  the  person         «  Ante,«8,  69,  70,  tc. 

>iubl<vipoii  it  i«,«itisfied,  has  been  invaria-  ,    ^  Duncan  t^.  Scott,  ICSampb.  100.  Ante, 
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tioS!"'*^*"'  But  the  defendant  will  not  be  allowed  to  call  on  the  plaintiff  to 
°*  prove  the  consideration  which  he  e;avc  for  the  bill,  unless  he  has  o;iven 

him  reasonable  notice  that  he  will  be  required  to  oifer  such  proof,  so 
that  the  plaintit!*  may  come  to  the  trial  prepared  to  estabii>»h  his  con- 
sideration.*^ And  the  roerfel^  ^^^^^  *  notice  that  the  plaintiff*  will  be 
required  to  prove  what  consideration  he  gave,  is  not  sufficient  to  thmw 
tlie  burden  upon  him;  some  suspicion  roust  iirst  be  cast  upon  his  title, 
b^  showing  tnat  the  bill  was  obtained  from  the  defendant,  or  some  pre- 
vious holder,  by  undue  means,  after  which,  and  not  till  then,  the  plain- 
tiff will  be  required  to  prove  how  he  became  the  holder.'  And  thoui.rh 
it  has  been  decided,  that  when  the  plaititiff  has  in  due  time  received  a 
notice  from  the  defendant  to  prove  the  consideration,  he  ought  to  do 
so  in  opening  his  case  to  the  jury;  and  that  after  his  counsel  have 
closed  (lis  case,  he  shall  not  be  permitted  to  go  into  evidence  of  con- 

[  401  3  deration,  in  reply  to  the  defendant's  case  ;«  yet  a  different  practice  now 
prevails,  and  the  plaintiff  is  allowed,  after  the  defendant  has  provi^d 
that  he  received  no  value,  and  has  cast  a  suspicion  on  the  plaintiff  *« 
case,  to  go  into  full  proof  of  the  circumstances,  under  which  he  hold? 
the  bill.''  If,  however,  the  defendant  can  make  out  a  strong  case  ot 
fraud  or  want  of  consideration  against  the  plaintiff,  sufficient  to  esta- 
blish a  defence,  it  docs  not  then  seem  necessary  to  give  the  plaintiff  any 
notice  to  prove  the  consideration.* 


68,  note.  Paterson  v.  Hardacre,  4  Taunt 
114.  Ante,  68,  note.  Rees  v.  Marquis  of 
Headfort,  2  Campb.  574. 

Rees  V.  Marquis  of  Headfort,  2  Campb 
574.  This  was  an  action  against  the  de- 
fendant as  acceptor  of  a  bill  of  exchange, 
drawn  by  one  Whitton,  payable  to  his  own 
order,  indorsed  by  him  to  Chamberlain  and 
Co.  and  by  them  to  the  plaintitf.  The 
plaintitf  made  out  a  prima  facie  case;  but 
Whitton,  the  drawer,  having  been  called 
to  prove  the  hand-writing  of  the  parties,  it 
appeared  from  his  cross  examination,  that 
he  himself  had  never  received  any  consi-, 
deration  for  the  bill,  and  had  been  tricked 
out  of  it  by  means  of  a  gross  fraud.  Lord 
£Ilenborough  held,  that  on  this  ground  the 
plaintitf  was  bound  to  prove  what  consi- 
deration he  gave  for  it;  and  as  he  was  not 
prepared  to  do  so,  his  Lordship  directed  a 
nonsuit. 

•  Paterson  v.  Hardacre,  4  Taunt.  114. 
Ante,  C8,  note.  Mansfield,  C.  J.  declared 
the  decision  of  the  court  to  be,  that  where- 
evcr  a  defendant  meant  to  avail  himself,  as 
a  defence  against  an  action  brought  upon  a 
bill  of  exchange,  of  the  circumstances  that 
the  bill  had  been  lost,  or  fraudulently  ob- 
tained, and  that  the  plaintiff  had  no  right 
to  the  possession  thereof,  it  was  necessary 
that  the  defendant  should  distinctly  give 
notice  to  the  plaintiff,  that  he  meanTto  in- 
sist, at  the  trial,  that  the  plaintiff  should 
prove  the  consideration  upon  which  he  re- 
ceived the  bill;  and  no  such  notice  having 
bem  given  in  this  case,  the  rule  must  be 
discharged. 

•  Reynolds  v.  Chetile,  2  Campb.  596. 
The  defendant  had  given  the  plaintiff  no- 
tice to  prove  what  considerAtioB  he  gmve 


for  the  bill,  which  it  was  mibmitted  be  vryi 
bound  to  prove  accordingly.  Ijord  E!:e.n- 
borough.  The  notice  is  insufficient  to 
tlirow  this  burthen  on  the  plaintiff,  j^'J 
must  first  cast  some  suspicion  upon  Kj^ 
title,  by  showing  that  the  bill  was  obtair^rj 
from  the  defendant,  or  some  previoas  ho:J- 
er,  by  force  or  by  fraud.  The  plaintiff  hid 
a  verdict 

8  Per  Lord  Ellenborough,  in  Dclann«j 
9.  Mitchell,  1  Stark.  439.  This  was  an  mic- 
tion by  the  plaintiff  as  the  indorsee  of  a  bn! 
of  exchange,  against  the  defendant  as  ac- 
ceptor. Scarlett,  for  the  plaintiff,  havin; 
adduced  Uie  usual  documentary*  proD:V, 
was  inclined  to  rest  his  case  there,  iM>- 
mating,  that  if  in  the  coivse  of  the  cau^t*. 
it  should  become  necessary,  he  was  ]':r- 
pared  to  prove  the  consideration  eivtn 
for  the  bill.  The  Attorney-General  in- 
sisted, that  since  notice  had  been  givor^. 
that  one  ground  of  defence  wa»  the  w  i  .i 
of  consideration,  it  would  not  be  con«r'- 
tent  to  the  plaintiff,  after  having  clot^tl  lu- 
case,  to .  go  subsequently  into  such  tv.- 
dcnce.  Lord  Ellenborough  held,  that  alter 
such  notice  he  could  not 

Humbert  r.  Ruding,  K.  B.  We^trn- 
ster,  13th  July,  1817.  action  on  a  b:I'  ot 
exchange.  The  defendant  had  gt^  n 
notice  to  the  plaintiff  to  prove  the  com^dc- 
ration  of  the  bill,  and  Lord  Ellenboro  f ?5 
said,  I  think,  as  this  is  tlie  case,  y  a 
must  go  into'  proof  of  the  consider^r  •  i 
in  the  first  instance  Mr.  Jervis  for  Cf 
plaintiff. 

h  Abbott,  C.  J.  has,  at  Nisi  Prins,  de- 
clared  that  this  is  the  correct  couwe. 

'  Green  v.  Deakin  and  others,  2  Staik 
347. 
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We  have  already  stated,  when  the  want  of  consideration  or  the  ille-  Considera. 
gality  of  it  will  affect  the  plaintiff's  right  of  action.*'    By  a  recent  sta-^^"* 
tute  it  is  declared,  Uiat  usury  in  the  consideration  shall  ^not  affect  a 
bona  fide  holder,  who  became  so  after  the  10th  day  of  June,  IB18.* 
In  the  case  of  a  bank-note,  unless  there  be  a  stiong  presumption  of 
fraud  or  want  of  consideration,  the  plaintiff's  interest  in  the  security, 
cannot  be  disturbed." 

4thly<  In  an  action  against  the  acceptor  upon  a  general  acceptance  4thly.  Erv* 
to  pay  the  bill  according  to  its  tenor,  and  in  an  action  against  the  maker  ^*^«     ^ 
»f  a  promissory  note,  it  is  not  necessary  to  prove  a  P^^^^^^^  f^^  of^o^^eu 
payment^  because  such  presentment,  we  have  seen,  is  not  essential  to  ^nd    other 
the  action.^    So  in  t)ie  Court  of  Kine's  Bench,  where  a  bill  is  drawn,  circumiuii- 
payable  generally  as  to  place,  but  nas  been  accepted  payable  at  a  c«*  *?  ■"•" 
banker's  or  other  particular  place,  it  is  not  the  practice  in  an  action  J*^  **  ^^' 
against  the  acceptor  to  go  into  proof  of  a  presentment  at  such  place,  r   ^q^  i 
unless  such  presentment  has  been  unnecessarily  averred."     But  as  in^       '* 
the  court  of  Common  Pleas  a  different  doctrine  has  been  entertained  by 
some  of  the  Judges,   it  is  advisable  for  the  plaintiff  to  be  prepared  to 
prove  that  facti*     When  in  the  body  of  a  bill,  or  in  the  address  at  the 
toot,  or  in  a  body  of  a  note,  it  has  been  made  payable  at  a  particular 
place,  the  contract  is  considered  as  qualified^  and  a  presentment  there 
must  be  averred  and  proved  in  an  action  against  the  acceptor  of  the  bill 
or  maker  of  the  note.^     (n  short,  whenever  a  particular  presentment  is 
essential  to  the  support  of  the  action,  or  when  it  has  been  averred,  it 
must  be  proved.'     in  case  of  a  conditional  acceptance,  it  is  necessary 
to  allege,  as  well  as  prove,  that  the  terms  of  the  condition  have  been 
performed.  • 

In  an  action  against  the  drawer  or  indorser  of  a  bill,  or  the  indorser 
of  a  note,  as  his  contract  is  only  to  pay  in  case  the  party  primarily  liable 
does  not,  the  default  of  such  party  must  be  proved,  or  some  evidence 


^  Ante,  6S  to  89. 

I  58  Geo.  3.  c.  93. 

^  Solomon  v.  Bank  of  .England,  13  Ea8t» 
135.  Ante,  148.  King  v.  Milson,  2 
Campb.  6. 

King  0.  Milson,  2  Campb.  5.  Posses- 
sion is  prima  facie  evidence  of  property 
in  negotiable  instruments.  Therefore,  in 
trover  for  a  bank-note,  it  is  not  a  prima 
facie  case  for  the  plaintiff  to  prove  that  the 
note  belonged  to  nim,  and  that  the  defen- 
dant afterwards  converted  it,  and  the  de- 
f^-ndant  will  i^t  be  called  upon  to  show  his 
title  to  the  note,  without  evidence  from  the 
other  side,  that  he  got  possession  of  it 
mala  Jide  or  without  consideration.  Tro- 
\-er  for  a  50/.  bank  of  England  note.  The 
plamtifT's  case  was,  that  he  had  lost  the 
note  from  his  pocket  in  the  street,  and  that 
the  defendant,  into  whose  possession  it 
soon  afterwards  came,  was  not  the  bona 
Jide  holder  of  it  for  a  valuable  considera- 
tion. Lord  Ellenborough.  **  There  is  a 
distinction  between  negotiable  instruments 
and  common  chattels;  with  respect  to  the 
former,  possession  is  prima  facie  evidence 
»  of  property.  I  mint  presume  that  the  de« 
1  fendant,  when  possesKd  of  this  note,  was 


a  bona  fide  holder  for  a  valuable  conside- 
ration. It  lies  upon  you  to  impeach  his 
title.  You  might  have  thrown  so  much 
suspicion  upon  his  conduct  in  the  trans- 
action, as  to  have  rendered  it  necessiary 
for  him  to  prove  from  whom  he  received 
the  note,  and  what  consideration  he  gave 
for  it.  But  I  think  you  have  not  done 
so.  The  suspicious  circumstances,  de- 
tailed by  the  witnesses,  may  be  accouAted 
for  from  the  defendant's  ignorance.  It 
would  greatly  impair  the  credit,  and  im- 
pede the  circulation  of  negotiable  instru- 
ments, if  persons  holding  them  could,  with- 
out strong  evidence  of  fraud,  be  compelled 
by  any  prior  holder  to  disclose  the  manner 
in  which  they  received  them."  Plaintiff 
nonsuited.  *         ^ 

»  Ante,  249. 

*^  Ante,  254,  note. 

P  Ante,  25T,  note. 

s  Ante,  250,  1,  2. 

'  As  to  the  cas«8  lyhen  a  presentment  is 
necessary,  see  ante,  249  to  259. 

•  Langston  v.  Comey,  4  Campb.  176. 
Anderson  v.  Hick,  8  Campb.  179;  and  see 
Wynne  v.  Raikes,  5  East,  514.   -2  Smith, 
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4tUy.  Evi-must  be  adduced  to  dispense  with  the  necessity  for  such  proof.  Tti  h 
dence  of  jn  ^^  action  against  tlic  drawer  or  indorser  of  a  bill,  or  the  mdorscr  ot 
the  breach  ^  ^^.  j^  j^  necessary  to  prove  a  presentment  to  the  drawee  tor  pay- 
•^r°!!twment*  Though  it  is  not  necessary  to  prove  that  the  presentment  wus 
S-cumsto^-made  by  the  pSrson-named  in  the  cfeclaration.-  Nor  is  it  necessary  in 
ces  to  6U9-an  action  against  the  indorser  of  a  bill,  to  prove  any  presentmeut  Us  or 
tain  the  ac-^gjnan^  ^p^n  the  drawer,  because  tlie  indorser  by  the  act  ot  imloisi- 
?^"^««  -.ment,  engiges  that  the  bill  shall  be  paid,  which  contract  being  broke  i 
E  ^^^  J  by  the  dishonour  of  the  bill,  the  Uder  is  entitled  to  sue  without  re- 
fcrence  to  the  drawer's  breach  of  contract.*    When  the  action  is  lor 


» Pardo  V.  Fuller,  2  Comyns,  679.    Hey- 
lyn  V.  Adarason,  2  Burr.  676. 

Pardo  If.  Fuller,  2  Conayns,  679;  This 
was  an  action  on  a  promissory  note 
against  the  indorser.  At  the  trial  before 
Chief  Justice  WUlcs,  at  Guldhall,  it  was 
doubted  whether  the  plaintiff  ought  not 
to  prove  a  demand  upon  the  drawer,  be- 
fore the  action  was  brought ;  the  matter 
of  proof  was  left  to  the  jury,  whether  a 
demand  was  made  or  not  On  a  motion 
for  a  new  trial,  Judge  Forteacue  men- 
tioned the  case  of  DaviiDs  v.  Mason, 
1  Geo.  2,  in  the  court  of  Common  Pleas, 
wherein  it  was  agreed  by  the  court,  that 
there  ought  to  be  a  demand  upon  the 
drawer,  for  the  indorser  undertook  con- 
ditionally only,  if  the  drawer  did  not 
pay.  Indeed,  if  a  note  be  forged,  Chief 
Justice  Holt  held  tl^e  indorser  liable 
though  on  demand,  and  indeed  no  de- 
mand can  be,  for  when  a  note  is  forged, 
there  is  no  drawer.  So  on  a  note  pay- 
able to  a  man  or  bearer,  no  demand  nen^d 
be  from  him  to  whom  it  is  made  payable. 
But  a  new  trial  was  denied,  for  the  evi- 
dence of  the  demand  was  left  to  the  jury 
who  were  proper  judges  of  that  fact,  and 
knew  best  the  course  of  dealing. 

•  Boehm  v.  Campbell,  1  Gow,  C  N.  P. 

66. 

«  Heylyn  v.  Adamson,  2  Burr.  669. 675. 

Bromley  v.  Frasier,  1  Stra,  441. 

It  was  determine*!  in  the  case  of  Hey- 
lyn ».  Adamson,  2  Burr.  669,  which  ex- 
amines    and     reconciles    the    authorities 
upon    the    subject,    that    to    entitle    the 
indorsee  of  an  inland  bill  of  exchange,  to 
bring  an  action  against  the  indorser  upon 
failure  of  payment  by  the  drawee  it  is 
not  necessary  to  make  any  demand  of  or 
inquiry  after  the  first  drawer.    This  point 
had  been  laid  down  differently  in  different 
books,  owing   to  the   drawer   of   a  bill 
of  exchange  being  confounded  with  the 
maker  of  a  j^missory  note.    Vide  1  Ld. 
Raym.  443.     Rap.  Temp.  Hardw.  p.  822. 
2  Burr.  677.      The  distinction  subsisting 
between  them  is  tlius  clearly  and    satis- 
factorily laid  down  by  Lord   Mansfield, 
2  Burr.  675,  by  whom  the  law  upon  the 
subject  now  seems*  to  be   settled.    **  As 
to  fordgn  bills  of  exchange,  the  question 
was  solemnly  determined   by  this  court, 
upon  verf  satisfactory  grounds  in  the  case 
of  Bromley  v.  Fragicr,  1  Stra.  441.    That 


Was  an  action  ujion    the    case    upon   a 
Jforeign  bill  of  exchange  by  the   indorjff 
against     the    indorser.    and     on    g^ncrul 
demurrer  it  was   objecteH  that  thiy  hr.d 
not  shown  a  demand  *ipon  the  drawer,  lu 
whose  default  only  it  is  that  the  innorvK 
warranti."     And  because  tliis  was  a  \>c'M 
unsettled,   and  on  which  there  arc   f<  n- 
tradiclory  opinions  in  Salk.  131.  and  l-i^ 
the    court  took   time   to  consider  of  it. 
And  on  the  second  argument,  they  «1^  i- 
vered  their  opinions,  that  the  dechir  •:;  -n 
was  well  enough  for  Uie  de^^ijcn  «i   «*■ 
law  of  mercliants  in  distinguishinjj  tl-  - 
from  all -other  contracts  by  makinirtM  v. 
assi^^able,   was  for    the  convcni'nte  ii 
commerce,    that    they  might    pass  ti  m 
hand  to  hand  in  the  TS-ay  of  trade,  m  !/• 
same  manner  as  if  they  were  specie^  Now 
to  require  a  demand  upon    the   drawtr 
will  be   laving  such  a  cloe   upon   th'^" 
bills  as  will  deter  every  body  from  tj.c- .: 
them.     The  drawer  lives  abroad,  pt>t\:> 
in  the  Indies,  where  the  indorsee  hs^  ji 
correspondent  to  whom  he  can  scinl  i-t 
bill  for  a  demand,  or  if  he  couid,  yet  i  '' 
delay  would   be   so   greats    Uiat    nooci;. 
would  meddle  with  them.     Supposre  it  w^.s 
th^   case  of   several   indorspments,  «";] 
the  last  indorsee  travel  round  the  woi  u 
before  he  tan  fix  his  action  upon  thi-  rr  ^ 
from  whom    he   received    the    bill  '•    I" 
common  experience,   every  body  k:K^^- 
that  the  more  indorsements  a  bill  lu>.  t ' 
greater  credit  it  bears,  whereas,  il  th  -? 
demands  are  all  neces'^ary  to  be  mndt-.n 
must    naturally  diminish    the    value ;  t^} 
how  much  the  more  difficult  it   reni>-.> 
the  calling  in  the  money.     And  as  lo  '^c 
notion  tliat  has  prevailed,    that    the  m 
dorser   warrants    only  in  default  ol  t^ 
drawer,  there  is  no  colour  for  it,  for  c^. ' 
indorser  is  in  the  natwe  of  a  new  diau  •• 
and  at  Nisi  Prius  the  indorsee  i^*  nt... 
put  to  prove  the  hand  of  the  first  dra^rr. 
where  the  action  is  against  an  md  T*tr 
The    requiring  a  protest  for  non-acr.p- 
ance  is  not  because  a  protest  amoi;r.t^  '•' 
a  demand,  for  it  is  no  more  than  sn  ^ '::  ^ 
notice  to  the  drawer  to  get  hb  effect*  •  • 
of  tlie  hands  of  th*^  drawee,  who.  1}  ^ 
others  drawing,  is  supposed  ^^}^^^\\ 
cient  wherewith  to  satisfy  the  bill.    1 1^ 
the  whole  they  declared  thcmselve^^  to  .^^ 
of  opinion,  that  in  the  case  of  a  J^^-' 
bill  of  exchange,   a  demaad   opoa 
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defaalt  by  the  drawee  to  accept,  a  due  presentment,  and  a  refusal  must.^tlily.  Evi- 
also  be  proved  ;y  and  when  it  was  essential  from  the  circumstance  of  fif*^*?-,  ^. 
the  bill  being  payable  at  a  banker's,  (hat  a  presentment  should  be  ^f ^ontxactl 
made  there,  such  presentment  must,  in  an  action  against  the  drawer  or  and  other 
indorser  of  a  bill  be  proved  to  have  been  made  in  due  time,  and  proof  circumstan- 
of  a  presentment  by  a  notary  in  the  evening,  when  no  person  was  at  the*^^.'  ^J  *"■' 
banking-house  to  give  a  proper  answer,  will  not  sumce,*  though  if  it |?J|^^  ***' 
appear  that  upon  such  presentment  in  the  evening,  there  was  some 
person  at  the  bankers'  who  in  pursuance  of  autliority  gave  an  answer  to  [^  405  ]! 
the  holder,  such  evidence  would  suffice.* 

In  an  action  against  the  drawer  or  indorser  of  a  foreign  bill  (and  m 
an  action  on  an  inland  bill  when  a  protest  is  averrcd>**)  it  is  necessary 
to  prove  ?L protest  for  non-acceptance,*  or  non-payment,*  the  requisites 
and  points  relating  to  it  which  have  already  been  considered.  But  irv 
the  case  of  an  inland  bill,  interest  or  damages  may  be  recovered  from 
a  drawer  or  indorser  without  proof  of  a  protest.*  A  protest  apparently 
under  the  seal  of  a  notary  public,  and  made  abroad,  need  only  be  pro- 
duced, and  proves  itself  without  showing  by  whom  it  was  madie/    D\xt 


rl rawer  is  not  necessary  to  make  a  charge 
"pon  the  iodorser,  but  the  indorsee  has 
the  liberty  to  resort  to  either  for  the 
money*  consequently  the  pl«intiff  (they 
fail)  must  have  judgment.  Every  ineon- 
venience  here  suggested,  holds  to  a  great 
flc^^rec,  and  every  other  argument  holds 
^-qually  in  the  case  of  inland  bills  of  ex- 
cliange.  We  are  therefore  all  of  opinion, 
that  to  entitle  tlie  indorsee  of  an  inland 
bill  of  exchange  to  bring  an  action 
against  the  indorser  upon  failure  of  pay- 
ment of  the  drawee,  it  is  not  necessary 
to  m-ike  any  demand  of  or  inquiry  after 
the  first  drawer.  The  law  is  exactly  the 
same,  and  fully  settled  upon  the  analogy 
of  promissory  notes  to  bills  of  exchange, 
'Riiich  is  very  clear,  when  the  point  of 
re5;emblance  is  once  fixed.  While  a  pro- 
missory note  continues  in  its  original 
s'lapc  of  a  promi*je,  from  one  man  to  pay 
to  another,  it  bears  no  similitude  to  a  bill 
of  exchange.  When  it  is  indorsed,  the 
re».emblance  begins,  for  then  it  is  an 
order  by  the  indorser  upon  the  maker  of 
the  note  (his  debtor  by  the  note)  to  pay 
to  the  indorsee.  Tliis  is  the  very  defii^i- 
tion  of  a  bill  of  exchange.  The  indorser 
is  the  drawer,  the  maker  of  the  note  is 
the  acceptor,  and  the  indorsee  is  the  per- 
son tj  whom  it  is  made  payable.  The 
mdorser  only  undertiakes,  in  case  the 
maker  of  the  note  does  not  pay.  The 
indorsee  is  bound  to  apply  to  the  maker 
of  the  note,  he  takes  it  upon  that  con- 
dition, and  therefore  must  in  all  cases 
know  who  he  is,  and  where  he  lives,  and 
if  after  the  note  becomes  payable,  he  is 
guilty  of  a  neglect,  and  the  maker  be- 
romea  insolvent  he  loses  the  money,  and 
he  cannot  come  u{Jon  the  indorser  at  all. 
Therefore,  before  the  indorsee  of  a  pro- 
missory note  brings  an  action  against  the 
mdorecr,  be  must  rfiow  a  demand  or  due 
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diligence  to  get  the  money  from  the' 
maker  of  the  note,  just  as  the  person  to 
whom  the  bill  of  exchange  is  made  pay- 
able, must  show  a  demand  or  due  dili- 
gence to  get  the  money  from  the  acceptor, 
before  he  brings  an  action  against  the 
drawer.  This  was  determined  by  tho' 
whole  court  of  Common  Pleas,  upon  great 
consideration  in  Pasch.  4  Geo.  2,  as  cited 
by  my  Lord  Chief  Justice  Lee,  in  the  caao 
of  Collins  V.  Butler,  2  Stra.  1087.  So 
that  the  rule  is  exactly  the  same  upon 
promissory  notes  as  it  is  upon  bills  of 
exchange,   and  (he  confusion  has  in  part 

1  risen  from  the  maker  of  a  promissory 
note  being  called  the  drawer,  whercaa  hj 
comparison  to  bills  of  exchange,  the  in- 
dorser is  the  drawer.  All  the  authorities, 
and  particularly  Lord  Hardwicke,  in  the 
case  of  Ilamorton  o.  Mackerell,  Mich. 
10  Geo.  2.  according  to  my  Brother  Deni- 
Bon's  state  of  what  his  I<ordship  said* 
put  promiftsory* notes  and  inland  bills  of 
exchange  just  upon  the  same  footing, 
and  the  statute  expres'sly  refers  to  inland 
bills  of  exchange.  But  the  same  law  must 
be  applied  to  the  same  reai'on  to  the  8ub« 
stantial  resemblance  between  promissory 
notes  and  bills  of  exchange,  and  not  to 
the  same  sound  which  is  equally  used  tO 
describe  the  mnkers  of  both." 

y  Ante,  15vS,  &c. 

*  Ante,  25.9,  276,  677.     Parker  ».  Gor- 
don, 7  East,  385.     Ante,  277,  jiote. 

•  Garnell   v.  Woodcock,   1  Stark.  475. 
Ante,  277,  note. 

**  Boulager  v.  Talleyrand,  2  Esp.  Rep. 
550.     Selw.  4th  edit.  358.     Ante,  862. 

*  Ante,  215. 

«*  Ante,  309.  ^ 

•  Ante,  218.  312.    Windlc  r,iVndrew*, 

2  Barn.  Si  Aid  696. 

'  Anon.  12  Mod.  345.    2  Rol.  Rep.  34tf. 
3  A 
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vi-a  protegt  made  ia-England,  must  be  proved  bj  the  notary  who  made  it, 
^/and  by  the  subscribing  witness,  if  any.er(l) 


4iUy.  Evi- 
dence oi 
th«  breach 

and  other  In  an  action  against  the  drawer  or  indorser  of  a  bill,  or  inderser  of  a 
circumstan-note,  it  is  in  general  necessary  to  prove  that  due  notice  of' the  dishonow 
cw  to  Busr^ng  given  to  the  defendant.  The  requisites  and  time  within  which  no- 
tion/  ***''tice  of  non-acceptancei*  or  non-payment*  must  be  given^  have  already 
.  *  been  considered.    This,  we  have  seen,  cannot  be  left  to  inference  with- 

out positive  proof,  and  therefore  a  witness  swearing  that  he  gave  notice 
in  two  or  three  days  after  the  dishonour,  when  three  days  would  be  too 
late^  will  not  be  sufficient  [M-oof.^ 

We  have  already  considered  what  notice  of  non-acceptance^  and 
non-payment"  is  sufficient  If  the  notice  wat  given  by  letter,  or  in 
writing,  it  has  been  decided,  that'  evidence  of  the  contents  of  such  no- 
tice cannot  be  given  without  first  proving  the  service  of  a  notice  to  the 
C  ^^®  J  defendant  to  produce  such  letter  or  writing,  and  it  is  still  advisable  to^ 
serve  such  notice  to  produce."    But  in  some  recent  cases  it  has  since 


10  Mod.  69.    Peake  Law  of  Evld.  4th  ed. 
80,  in  note*.    Bajl.  226. 

f  Chesmer  v,  Noyes,  4  Campb.  129. 
This  was  an  action  on  a  foreign  bill  of  ex- 
change drawn  at  St  Croix,  upon  a  person 
at  Bristol.  In  the  eourse  of  the  trial  it 
became  material  to  show  that  the  bill  had 
been  presented  to  him  for  payment  For 
this  purpose  the  plaintiff's  counsel  offered 
as  evidence  a  notarial  protest  under  seal, 
stating  the  fact  of  the  presentment  in  the 
usual  form,  and  contended,  that  by  the 
usage  of  merchants,  a  protest  uncler  a  no- 
tary's seal,  b  evidence  of  the  dishonour  of 
foreign  bills  of  exchange.  Lord  EHIenbo- 
rough.— The  protest  may  be  sufficient  to 
prove  a  presentment  which  took  place  in  a 
foreign  country,  but  I  am  quite  clear  that 
the  presentment  of  a  foreign  bill  in  England 
must  be  proved  in  the  same  manner  as  if  it 
were  an  inland  bill,  or  a  promissory  note. 
The  plaintiff  had  a  verdict  upon  other  evi- 
dence. 

^  Ante,  196  to  240. 

*  Ante,  a08  to  820. 

^  Lawson  ».  Sherwood,  1  Stark.  814. 
Ante,  814»  note.  Elford  v.  Teed,  1 M.  It 
Sii  28. 

1  Ante,  216  to  230. 


■  Ante,  809  to  820. 

■  Shaw  o.  Markham,  Peake's  Hep.  1^ 
I^ngdon  V.  Hulls,  5  £ep.  Rep.  IM.  Peake'4 
Law  of  Evid.  4th  ed.  115.  Phil.  Evid.  ^i 
edit  895. 

Shaw  9.  Markham,  Peake,  165.  A«- 
sumpsit  against  the  defendant  as  indur^^^r 
of  two  prMnissory  notes  drawn  by  ThotiwJ 
Thomas.  A  witness  of  the  name  of  O- 
borne  swore,  that  when  Thomas  duiio- 
noured  the  note,  be  wrote  three  letters  to 
the  defendant  to  inform  him  of  it,  aoJ 
sent  one  to  his  living  at  Chester,  another 
to  his  living  at  Torraire,  and  a  third  t.^ 
the  bookseller's  where  be  usually  lod^^^i 
when  in  London.  No  notice  had  bt^n 
given  the  defendant  to  produce  ihf*^ 
letters,  nor  any  copy  kept  Erskine,  tor 
the  defendant,  objected  to  the  eyidcnre. 
contending,  that  no  notice  having  br^n 
given  to  produce  these  letters  the  pla-^^- 
tiff  could  not  give  ]^ol  evidence  of  thi  ir 
contents.  Bower,  for  the  plaintiff,  an- 
swered, that  the  lettess  themselves  wf^e 
nothing  more  than  a  notice,  and  that  it 
was  an  established  rule  that  no  notice' 
need  be  given  to  produce  a  notice.  Lrri> 
Kenyon  said,  this  objection  could  not  bf 
got  over,  and  no  evidence  of  the  contests 


(I)  A  protest  of  an  inland  bill  of  exchange  or  promissoiy  note  is  not  necessary,  Bor  i§ 
it  evidence.  Young  v.  Bryan,  6  Wheat  146.  The  Unhn  Bank  v.  Hydt,  6  Wheat  bll 
.NUholas  V.  Webb,  S  Wheat  326. 

By  an  act  of  the  legislature  of  Pennsylvania,  2d  January,  1815,  the  official  aeH,  pro- 
tests, and  attestations  of  notaries  public  certified  according  to  law  under  their*re8peciive 
hands  and  seals  of  office  may  be  received  in  evidence,  provided  any  party  may  eont^f 
diet  them  by  other  evidence  any  such  certificate.  Under  this  act,  notice  to  the  indor<^r 
of  the  non-payment  of  a  promissoiy  note,  is  held  to  be.  an  official  act,  and  the  prote>t  i* 
prima  fade  evidence  thereof.  Browne  v.  Philadelphia  Bank^  6  Sef^.  &  Rawie,  4^ 
Stewart  V.  Allison,  Ibid.  824.  'Iht  certificate  of  the  notary  under  seal  is  prima  fa^^ 
evicfenc^that  such  person  is  a  notary  public  Ibid.  But  the  notary  may  be  admitted  to 
give  evidence  to  explain  or  rebut  the  tacts  stated  by  him  in  the  protest,  Craig  v.  5^<^^< 
cross.  And  may  even  be  compelled  to  appear  and  give  eueh  evidence.  Whght  ^  -'?' 
inondt  Sup.  Court,  Fean^lvania,  March  Term,  1825. 
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been  determined  that  secondary  evidence  may  be  given  of  a  written  4thly.  Evi- 
notice  of  the  dishonour  of  a  bill,  without  notice  to  produce  such  f^^^ce  of 
writing. » J5 1 9)  So  a  copy  of  a  letter  containing  notice  of  the  dishonour  ^*  breach 
of  a  bill,  18  admissible,  without  notice  to  produce  the  original,  and  proof  luit]^"^^* 
that  du{dicate  notices  of  the  dishonour  of  a  bill  were  written,  and  that  circumttaii- 
a  letter  was  delivered  to  the  defendant  upon  the  dishonour  of  a  bill,  to-  c^  to  siu- 
gether  with  proof  of  notice  to  produce  the  letter  so  delivered,  as  con- Jf"*  ^*  *^ 
laining  notice  of  dishonour,  is  evidence,  on  default  of  production,  tliat  ^^^ 
the  defendant  had  notice;?  and  proof  of  a  letter  from  the  defendant,  in 


of  tbe  letter  could  be  receiyed  without  a 
notice  to  produce  it  CaU  it  a  notice,  or 
by  any  other  name,  it  was  Htill  a  letter, 
and  moHt  be  proved  as  any  other  written 
paper. 

Langdon  v.  Hulls,    6  Esp.   Rep.   1^6. 
Assumpsit  on  a  bill  of  ezchanse  drawn 
by  the  defendant  in  his  own  favour  on 
one  Pugh  for  60/.,  two  nontbs  after  date, 
accepted  by  Pugh,  and  indorsed  by  the 
defendant  to  the  plaintiff.*  The  plaintitf 
having  proved  the  acceptance  and  hand- 
writing of  the  defendant  to  the  indorHe- 
meat,  then  proved  that  the  bill,  when  due, 
was   presented    for   payment   at   Pugh'a 
house,  and  tliat  it  was  not  then  paid.     To 
prove  the  notice  to  the  defendant  as  the 
<I rawer  of  the  non-payment  by  the  acceptor, 
the  plaintiff  proved,  by  the  notary's  cleric 
who  presented  the  bill»  that  he  had  left 
word  at  the  defendant's  house   that  the 
bill  had*  not  been  paid,  the  plaintiff  also 
proved   that  hia  attorney,    by  his  diree- 
tions,  had  Written  a  letter  to  the  defen* 
dant,  informing  him  of  the  non-payment 
of  the  bill  by  Pugk    It  becoming  neces-* 
sary  to  prove  this  notice  so  given  by  the 
plaintiff's  attorney  by  letter  to  the  defen- 
f1  ant,  the  attorney  was  called.    No  notice 
had  been  given  to  produce  this  letter,  but 
he  having  stated  that  he  had  written  such 
a  letter,  was  proceeding  to  state  the  no- 
tice of  the  non'payment  as  mentioned  in 
the  letter,  of  which  letter  he  bad  a  copy, 
when  it  was  objected  that  evidence  of  the 
contents  of  the  letter  could  not  be  given, 
as  no  notice  had  been  given  to  produce  it. 
It  wa.H  answered,  that  the  letter  itself  was 
a  notice,  and  that  it  had  been  so  decided 
that  notice  to  produce  a  notice  was  not 
necessary,  and  the  case  of  Jory  t.  Or- 
chard, 2  Boa.  &  Pul.  39,  was  cited,  as  in 
point     It  was  contended  by  the  defen- 
dant, that  notice  of  the  non-payment  of 
the  bill  had  not  been  given  in  due  time, 
and  that  the  letter  had  not  been  written 
until  several  days  after  the  time  for  re- 
gular notice  had  expired,  and  it  therefore 
became  important  to  ascertain  the  exact 
time  when  it  was  written.    Lord  Ellen- 
boroQgh  said,  that  notice  of   the  disho- 
nour of  a  bill  of  exchange,  by  letter,  was 
certainly  |ood   evidence,   and   had  been 
«o  decided,    bot  that  there  were    other 


circumstances  liesides  the  mere  fact  of 
.notice,  which  were  necessary  to  give  ef- 
fect to  it,  so  as  to  entitle  the  plaintiff  to 
recover.  These  were  the  date  and  the 
time  when  it  was  sent,  which  were  ma- 
terial, for  notice  of  the  dishonour  was 
not  sufficient  unless  ^ven  in  the  time  re- 
quired in  the  case  of  bills  of  exchange. 
To  ascertain  the  date  of  the  post-mark 
might  be  material,  he  was  therefore  of 
opinion  that  the  plaintiff  could  not  give 
evidence  of  the  contents  of  the  letter,  not 
having  given  notice  to  produce  it,  and 
that  upon  that  evidence  the  plaintiff 
could  not  recover.  The  plaintiff  then 
proved  a  subsequent  admission  by  the 
defendant  that  he  had  notice,  and  had  a 
verdict. 

^  Aekland  «.  Pearce,  2  Gampb.  601. 
Phil.  Evid.  3d  «d.  895. 

AcUand  v,  Pearce,  2  Campb.  601 

Action  against  drawer  of  a  bill.  The  wit- 
ness called  to  prove  notice  of  the  dishonour 
of  the  bill  said,  that  on  the  day  it  became 
due,  he  left  a  written  notice  of  its  having 
been  dishonoured  at  the  defendant's  house. 
Le  Blanc,  J.  after  argument,  ruled,  that 
the  secondary  evidence  of  the  contents  of 
this  notice  might  be  given  without  a  notice 
to  produce  it,  and  compared  it  to  a  notice 
to  quit 

P  Roberts  v.  Bradshaw,  1  Stark.  28 

Hetherington  v,  Kemp,  4  Campb.  194. 

Roberts  v.  Bradshaw,  1  Stark.  28.  Ac- 
tion on  a  bill  of  exchange  by  the  indorsee 
against  the  drawer.  In  order  to  prove  no- 
tice of  the  dishonour,  the  counsel  for  the 
plaintiff  called  a  clerk  of  the  plaintiff's, 
who  stated,  that  on  the  2d  of  February,  the 
day  on  which  the  bill  had  been  dishonour- 
ed, his  master  gave  him  two  papers  to  com* 
pare  with  each  other,  one  of  which  the 
witness  now  produced,  and  purported  to  be 
a  notice  of  the  dishonour  of  the  bill  in  ques- 
tion. Topping,  for  the  defendant,  obiect- 
ed,  that  this  could  not  be  read  without 
proof  of  notice  to  produce  that  which  had 
been  so  delivered,  but  Lord  Ellenborough, 
G.  J.  was  of  opinion,  that  a  letter  acquaint- 
ing a  party  with  the  dbhonour  of  a  bill, 
was  in  the  nature  of  a  notice,  and  that  it 
was  unnecessary  to  prove  a  notice  to  pro- 
duce such  a  letter.  Upon  further  ex|imin- 
ation  the  witness  stated,  that  upon  the  day 


(519)  Sec  Undenherser  v.  Meath  «  Wheat  194.  S.  P. 
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,4thly.  Evi-  which  he  licknowledged  the  receipt  of  a  letter  from  the  liolder  of  a 
5m  *b     ^uOa™^*^  <^**®  (being  the  proper  time  for  giving  notice,)  but  without  refer- 
of  contact,  ""g  to  its  contends,  would  afford  presumptive -evideuce  of  the  receipt 
It  other  cir- by  the  party  of  a  regular  notice.  9 
cumstaaces 

to  cusuin  j,^  general,  on  proof  of  notice  of  the  dishonour  of  a  bill  or  note  taring 
*^  ^^  i)een  given,  it  will  suffijce  to  show,  that  a  letter,  containing  information 
of  the  fact,  and  properly  directed,  was  put  in  the  proper  post-office/ or 
left  at  the  defenuant's  house.*  In  civil  cases,  tlie  post-mark  upon  the 
jetter  seems  to  be  evidence  of  the  time  and  place  when  it  was  put  into 
the  post-office/ 

Proof  of  having  sent  a  notice  or  other  paper  "by  the  post,  has  gen- 
,erally  been  considered  in  mercantile  transactions  to  be  sufficient  proof 
of  notice  to  the  party  to  whom  it  was  directed,  and  this  on  a  principle 
of  general  convenience.  A  question  has  sometimes  arisen  as  to  the 
requisite  prpof  of  the  fact  of  sending  by  the  post.  In  one  case," 
where  it  became  necessary  to  prove  that  a  license  to  trade  had  been 
sent  by  the  plaintift*  to  A.  B.,  it  was  proved  to  be  the  invariable  course 
of  the  plaintiff's  office,  that  the  clerk,  who  copys  a  license,  sends  it 
off  by  trie  iK)st,  and  writes  on  the  copy  a  memorandum  of  his  havinc 
done  so  ;  a  copy  of  the  license  in  question  was  produced  from  the 
plaintiff's  leiter-buok,  in  the  hand -writing  of  a  deceased  clerk,  who 
nad  written  a  memorandum,  stating,  that  the  original  hai  been  sect 
to  A.  B.J  and  a  witness,  acquainted  with  the  plaintiff's  mode  of  trans- 
acting business,  swore,  that  he  had  no  doubt  that  the  onginal  had  been 
sent  according  to  the  statement  in  the  memorandum  ;  this  evidence  was 
Jield  to  be  sufficient.  In  another  case  relating  to  a  bill,^  where  the 
question  was,  whether  the  defendant  had  received  notice  of  the  dishon- 
,our  of  a  bill  of  exchange,  it  was  proved,  that  on  the  day  after  thr 
bill  became  due,  the  plaintiff  wrote  a  letter,  addressed  to  the  defen- 
dant, stating  that  it  had  been  dishonoured  ;  but  this  letter  was  put 


after  he  had  compared  the  two  papers,  he 
carried  a  letter  from  the  plaintiff  to  the  de- 
fendant, but  did  not  know  the  contents. 
L«or(f  Ellenborough  was  of  opinion  that  this 
was  not  sufficient  evidence.  The  plaintiff 
then  proved  the  service  of  a  notice  on  the 
defendant,  calling;  upon  him  to  produce  a 
letter  from  the  plaintiff,  giving  lum  notice 
.of  the  dishonour  of  the  bill  mentioned  in 
the  declaration.  The  Attorney-general 
contended  that  this  was  sufficient  evidence 
to  go  to  a  jury,  that  the  original  had  been 
f^ent,  and  that  it  lay  upon  the  defendant  to 
show,  by  producing  it,  that  the  letter  j)ro- 
vcd  to  have  been  delivered  on  the  3d  of 
February,  was  nothing  more  than  an  invi- 
.tation  to  dinner,  or  somrthing  else  equally 
unconnected  with  the  dishonour  of  the  bill 
in  question.  Topping. — ^No  answer  lias 
been  given  to  the  objection;  a  notice  is  of 
jio  avail  to  warrant  the  reading  of  a  copy, 
unless  the  party  be  proved  to  have  been  in 
possesHion  of  the  original;  on  the  contrary, 
the  notice  itself  assumes  the  fact  of  posses- 
sion. Lord  Ellenborough,  C.  J. — ^I  think, 
certainly,  that  there  is  a  )oo6en68B  in  this 
evidence,  and  you  may  afterwards  move 
,tbe  court  upon  it.    Supposing,  however, 


that  the  paper  delivered  had  been  a  TperUc 
blank,  or  contained  matter  wholly  uncon- 
nected with  the  dishonour  of  the  biil.  F-J 
might  have  produced  it,  and  diown  ihc  uct 
to  be  80,  since  it  is  evident  what  letter  we* 
the  object  of  the  plaintiff's  notice.  Tbi?  i» 
the  first  time  the  indentity  of  such  a  lettf^r 
has  been  so  minutely  scrutinized  and  lii" 
proof  might,  in  many  instances,  be  atten- 
ded with  great  difficulty,  as  where  letter? 
after  being  written,  are  placed  upon  iht  t»- 
ble,  it  might  afterwards  be  ^xceediaz'r 
difficult  to  identify  them  with  those  ai'i-- 
wards  put  into  the  post-office,  ycrdici  N 
the  plaintiff.  In  the  ensuing  Term  the 
court  refused  a  rtile  nisi  for  a  new  trial. 

*)  Uetheringtpn  v.  Kemp,  4  Campb 
194. 

'  Sanderson  t\  Judge,  2  Hen.  Bla.  ^^^ 
Ante,  221.  Scott  r.  Lifford,  9  East,  S47 
Ante,  222.     Bayl.  226. 

•  Stedman  t>.  Gooch,  1  Eup.  B^P  ^ 
Jones  V  Maruh,  4  T.  R.  465. 

'  Archangel  v,  Thompson,  2  Camp^ 
62S. 

^  Hagendon  o.  Reed,  2  Cam^  S79. 

"  Hetheringtoo  v.  Kemp,  4  Canpb.  I^ 
eiupra,note.    PhiL  on  £7i<l  8d  edit- 39C 
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down  on  a  table,  where  according  to  the  usage  of  his  counting-house,  4ihly.  Eri- 
letters  for  post  were  always  deposited,  and  that  a  porter  carries  them'*|f°*^*  **[ 
trnm  thence  to  the  post  oAice;  but  the  porter  was  not  called,  and  ^^^^^  oAotdrtct 
was  no  evidence  as  to  what  had  become  of  the  letter  after  it  was  put  and  other 
down  upon  the  table.  A  notice  to  produce  the  letter  had  been  served  circumstan- 
upon  the  defendant.  It  was  contended  for  the  plaintiff*  that  this  was*^^  *^  ■""• 
gwd  prima  facie  evidence   that  the  letter    had   been   sent  by   ^^^Son  ' 

post.  Lord  Eileuborough  held,  that  some  evidence  ought  to  be  given  r  499  1 
that  the  letter  had  been  taken  from  the  table  in  the  counting-house'' 
and  put  in  the  post-office.  If  the  porter  had  been  called,  and  if  he 
had  said,  that  although  he  had  no  recollection  of  this  particular  letter, 
he  invariably  carried  to  the  post-office  all  the  letters  found  upon  the 
table,  this  might  have  been  sufficient ;  but  it  was  not  sufficient  to  give 
such  general  evidence  of  the  course  of  business  in  the  plaintiflf '9  count- 
i  iig-Louse.(oj22) 

The  plaintiff,  however,  may  prove  facts  to  excuse  his  neglect  to 
make  a  due  jji^sentment  on  a  protest  in  the  case  of  a  foreij^n  bill,  or  to 
give  notice  of  non-acceptance  or  non-payment,  as  that  the  defendant 
when  drawer,  had  no  effects  in  the  hands  of  the  drawee,  from  the  time 
it  was  drawn  until  it  became  due«y 

So  proof  of  a  payment  of  part,  or  9l  promise  to  pm/  after  full  notice 
of  the  laches  of  the  holder,  we  have  seen,  dispenses  with  the  necessity* 
for  proof  in  an  action  against  the  drawee  ot  a  due  presentment,  pro« 
test,  and  notice,  and  has-been  considered  as  admitting  all  these  facts, 
AS  well  the  right  of  the  holder  to  sue;*  and  the  same  evidence  suffices 
in  an  action  against  an  indorser;*  though  it  has  recently  been  con- 


7  Ante,  198  to  215. 

'  Ante,  233  to  540,  where  the  cases 
7>tnbli:jhing  and  qualifying  this  rule  are 
rolicctcd  ;  and  see  Greenway  v.  Hindley, 
i  Campb.  52.  L>undie  o.  Robertbon, 
7  Kawt,  231.  Potter  ».  Ray  worth,  18  East, 
m17. 

"  Taylor  v.  Jones,  2  Campb.  105. 

Taylor  v.  Jones,  2  Campb.  105.  Ac- 
lion  against  the  defendant  as  indorser  of 
a  promissory  note,  due  May  5th,  1605. 
The  plaintiff  proved  the  defendant's  in- 
<i 01  cement ;    and  also    that   in   the   year 


1617,  the  defendant  being  requested  to 
pay  the  note,  he  promised  that  be  would, 
but  prayed  for  further  time.  There  was 
no  evidence  of  the  presentment  of  the 
note  to  the  maker,  or  of  any  notice  of  its 
non-payment  being  given  to  the  defend- 
ant ;  nor  did  it  appear  that  when  the  de- 
fendant so  promised  to  pay,  he  knew 
whether  any  application  for  payment  had 
been  made  to  the  maker.  Gaselee,  for 
the  defendant,  contended,  that  the  sub- 
sequent promise  did  not  dispense  with 
proof  of  the  presentment  and  notice,  un- 
less made  with  full   knowledge    of   the 


(522)  Although  Ae  protest  of  a  notary  public  is  not  evidence  in  the  case  of  promissory 
notes  and  inland  bills  of  exchange,  yet  the  books  of  a  notary  public  proved  to  have 
iy#*en  regularly  kept,  are  admissible  in  evidence  after  his  death,  to  prove  a  demand  of 
p-iynient.  and  notice  of  non-payment,  of  a  promissory  note.  ^TickolaM  v.  fVtbbt  8 
Wheat  326, 

The  protest  of  a  deceased  notary  and  a  register  of  protests  kept  by  him  in  which  the 
Tiotea  and  memoranda  in  his  hand  writing  proved  by  a  witness  stated  that  the  notary  had 
nia<le  diHgent  search  and  inquiries  after  the  maker  of  a  note  in  the  city  of  New  York 
(where  the  note  was  dated,)  in  order  to  demand  payment  of  him  and  that  he  could  not 
be  fodnd,  &c.  and  that  notice  of  non  payment  was  put  in  the  post  office  :  Held,  that  this 
wa8  tiufiicient  evidence  of  due  diligence  as  to  the  demand  of  payment  of  the  maker  of  the 
note,  but  not  of  notice  to  the  indorser,  as  the  note  or  memorandum  of  the  notary  did  not 
«ute  where  the  indorser  resided  nor  to  what  place  the  notice  to  him  was  directed  :  But 
it  seenu  that  if  the  notary  had  stated  that  the  indorser  after  (liligent  search  and  inquiry 
could  not  be  found,  that  wouM  have  been  sufficient  to  entitle  the  plaintiff  to  recorer 
-izaiast  the iadorBer.    HolHday y.  Martinet, ^  Johns.  W8, 
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4thly.  Evi-sidered,  ^liat  admitting  a  drawer  of  a  bill  may,  by  circumstances,  im- 
^^%  ^p/icrf/y  waive  hia  right  of  defence  founded  on  the  laches  of  the  holder, 
of  cotttracf  ^®*  *^  TOUst  be  proved,  that  an  indorser  has  ca7)res«/jr/i  waived  it.*  And 
«ad  other  in  these  cases  It  is  to  be  left  to  the  jury  to  say  whether,  under  the  cir- 
circonrtan-cumstances,  the  defendant  had  notice  at  the  time  of  his  promise  or  ap- 
5^*®  •"^plication,  that  there  had  been  no  due  presentment,  or  that  the  holder 
ji^,^^      **^'nad  otherwise  been  guilty  of  negligence," 

In  an  •action  by  the  drawer  against  the  acceptor  of  a  bill,  payable  io 
ilie  «rder  of  a  third  person,  and  which  the  drawer  has  been  obliged  to 
pay,  it  is  necesj&ary,  in  support  of  the  count,  stating  the  return  of  the 
bill,  to  prove  the  acceptance,  the  demand  of  payment,  a^id  refusal  or 
neglect  to  pav,  and  tne  return  of  the  bill  to  the  j)laintilf,  and  the 
payment  by  him  if  averred,  but  it  is  not  necessary  to  prove  that  the 
acceptor  had  effects  in  hand,  that  fact  being /^ri/na/aete  admitted  b; 
the  acceptance.  ^ 

When  the  acceptor  of  an  accommodation  bill  sues  the  drawer  spe- 
cially, and  which  he  cannot  do  on  the  bill,  he  must  pi^ve  the  hand- 
writing of  the  defendant  as  drawer,  and  the  payment  by  himself,  oi 
some  special  damage,  as  imprisonment  in  execution,*  and  which  in  the 
latter  case  will  not  suffice^  unless^  there  is  a  special  count  in  the 
declaration  for  not  indemnifying.'  And  as  the  presumption  of  law  lb. 
*that  the*  acceptor  had  consideration  for  his  acceptance,' it  will  t>e 
incumbent  on  him  to  prove  the  contrary.'  Prima  facie^  a  general 
receipt  on  tlie  back  of  a  bill,  imports  a  payment  by  the  accentor.^ 
But  the  production  of  the  bill  from  the  custody  of  the  acceptor  will  not 
afford  for  him  prima  facte  evidence  of  his  having  paid  it,  without  proof 
that  it  was  once  in  circulation  after  it  had  been  accepted ;  nor  n 
payment  to  be  presumed  from  a  receipt  indorsed  on  the  bill,  unless  i. 
be  shown  to  be  in  the  hand-writing  of  a  person  entitled  to  demand 
payment.*  So  in  an  action  by  bankers  to  recover  the  amount  of  a  biii 
of  exchange  accepted  by  the  defendant,  payable  at  their  house,  ani 
paid  by  them  after  it  was  indorsed,  they  are  bound  to  proved  the 
indorsement  by  the  payee  and  the  defendant's  acceptance,  and  tlieu 
payment.*^ 


Evidence     With  respect  to  the  evidence  on  the  part  of  the  defendant^  it  mus; 

for  the  dc-  necessarily  aepcnd  on  the  circumstances  of  each  case, 
feadant.  "^       ^ 


laclies  of  the  holder.  In  the  cases 
hitherto  decided  upon  this  subject,  some- 
thing appeared  that  might  be  considered 
a  waiver  of  any  irregularity  with  regard 
to  the  bill  or  note,  which  could  not  be 
Inferred  from  a  mere  promise  to  pay, 
made  at  a  time  when  the  party,  without 
being  aware  of  it,  was  discharged  from 
his  liability.  But  Bayley,  J.  held,  that 
where  a  party  lo  a  bill  or  note,  knowing 
it  to  be  due,  and  knowing  that  he  was 
entitled  to  have  it  presented  when  due  to 
the  acceptor  or  maker,  and  to  receive 
notice  of  its  dishonour,  promised  to  pay 
it,  this  is  presumptive  evidence  of  the 
presentment  and  notice,  and  he  is  bound 


by  the  promise  so  «»d«.  Verdict  i<f 
plaintiff. 

^  Borradaile  r.  Lowe»  4  Taunl.  93 
Ante,  289. 

«  Hopley  ».  Dufresne,  13  East,  27? 
Horford  v.  Wilson,  1  Taunt  16.  Bayl  22J 

«>  Vere  c.  Lewis,  3  T.  R.  183.  SJnv 
monds  v.  Parminter,  1  Wlls.  185.  Aa^i 
398. 

•  Chilton  ».  Wiffen,  8  WUs»  12.  U 

<  Taylor  v.  Higgins,  3  Elast,  1^. 

«  VcMf  ff.  Lewis;  3  T.  R.  183. 

««  Scholey  9,  WaJsby,  Pemke's  Bf p^  ^^ 

•Pfiel  x>.  Van  Battenbctg,  2  Cm^- 
439.    Ante,  899. 

^  Foster  v.  Clements,  2  C«|i^  17. 


OP  THE  EVIDENCB.  411 

If  the  defendant  would  wish  to  establish  that  the  atamp  is  insufR-  E^ckc 
cient,  he  should  be  prepared  to  produce  and  point  to  tlie  particular  jP^™^^*" 
provision  of  a  printed  copy  of  the  stamp  act  on  which  he  relies  ;  and  if 
the  objection  be,  that  a  bill,  purporting  to  have  been  made  abroad, 
was  made  in  England,  and  therefore  required  a  stamp,  it  will  not 
suffice  merely  to  prove  that  the  drawer  was  in  England  at  the  time 
the  bill  bears  date^  but  the  fact  must  be  established  by  more  positive 
evidence.' 

If  the  defendant  relies  on  the  illegality  or  insuflBciency  of  the  consi' 
deration^  he  should,  in  due  time  before  'the  trial,  serve  a  notice  upon 
the  plaintiff^s  attorney,  to  prove  the  consideration  he  gave  for  the  bill, 
and  the  time  when,  and  person  from,  whom  he  received  the  same,"  and 
he  should  prove  the  due  service  of  such  notice,  for  without  such  notice 
we  kave  seen,  the  defendant  cannot  call  on  the  plaintiff  to  enter  into 
those  circumstances,"  The  defendant  should  also  be  prepared  with 
evidence  to  prove  the  circumstances  under  which  the  bill  was  drawn  or 
ne{^tiated.«  If  goods  were  delivered  in  part  of  discount,  and  accepted 
voluntarily,  then  the  defendant  musty  in  order  to  make  out  a  case  of 
isury,  prove  tlie  excess  in  the  charges*'  But  if  the  defendant  jjroye 
that  ^oods  were  forced  upon  him  or  another  party,  then  the  plaintiff 
may  be  called  on  to  prove  that  they  were  fairly  charged.*!  If  the  usury 
was  committed  in  discounting  another  bill  besides  that  on  which  the 
action  is  brought,  in  one  undivided  transaction,  no  parol  evidence  is 
aclmissible  as  to  the  contents  of  the  other  bill,  unless  notice  has  been 
^'.scn  to  produce  it,  and  which  notice  should  be  proved.' 

In  an  action  at  the  suit  of  an  indorsee  against  the  maker  of  a  pro- 
Tiissory  note  where  the  defence  was  usury  in  its  creation,  it  was  held, 
that  letters  from  the  payee  to  the  maker,  stating  the  consideration  as 
between  them,  if  shown  to  have  been  contemporaneous  with  the  making 
'»f  the  note,  were  admissible  evidence  to  prove  the  usury,  without  call- 
'iig  the  payee  himself;*  but  in  general  the  letters  of  an  indorser,  or  at 

AbraTurtD  v.  Du  Bois,  4  Campb.  269;  agpreement   between    the    defendant  and 

°  See  the  form  of  notice,  post,  Appen-  Coates  and  Co.     To  prove  thia  he  offered 

^^x-  .  in  evidence  certain  letters  from  Coates  and 

'  Ante,  408.  ^  Ca  to  the  defendant,  wherein  they  propo* 

^  As  to  the  consideration,  see  ante,  68  sed  to  accommodate  him  with  their  ae- 

to  89,  and  index,  title  Consideration.  ceptance  at  three  months,  upon  receiving 

f  Coomb   r.    Miles,    2    Campb.    553.  his  note  for  the  same  sum  at  ninety  days^ 

ilkho.  Topping,  1  Esp.  Rep.  176.    Post,  together    with  two^nd-a-half    per    cent 

^^6'  commission.    Park  objected  to  the  admis* 

*)  Davies  v.  Hardacre,   2   Camb.  874.  sibility  of  this  evidence.       He  allowed, 

.Ante,  87,  8.  that  in  an  action  against  the  acceptor  of  » 

'  Hallam  tt.  Withers,  1  Esp.  Rep.  259.  bill,  the  drawer  or  indorser  may  be  called 

•  Kent  V.  Lowen,  Campb.  177.  ISO.  d.  to  prove  that  there  was  usury  in  its  origi- 

*^   P.  in  Walsh  v.  Stockdale,  coram  Ab-  nal  concoction,  but  there  the  evidence  was 

r>ntt,  J.  Sittting  at  Guildhall,  post,  Trin.  given  upon  oath,  and  an  opportunity  was 

r«rm,  1818.  afforded  to  cross-examine  the  witneRKs. 

Kent  9.    Lowen,  1  Campb.    177.,   and  Here  these  letters  of  Coates  and  Co.  were 

1^0.  d.     Assumpsit  against  the  defendant  not  upon  oath,  and  might  be  coUusively 

a»  maker  of  a  promissory  note  for  153/.  written,  with  a  view  to  defeat  the  fair 

'  '>5.  dated  9th  August,  1806,  at  ninety  days  claim  of  the  plaintiff.    Lord  Ellenborough 

/ter  dads,  payable  to  Messrs.  Coates  and  ruled,  that  it  was  necessary  to  prove  by 

Co.  indorsed  by  them  to  J.  Watson,  and  the  poet  mark,  or  otherwise,  that  the  let- 

:-  donsed  by  him  to  the  plaintiff.    The  ma-  ters  were  cotemporaneous  with  the  making 

K.ng  of  the  note,  and  die  several  indorse-  of  the  note,  and  that  after  that  they  would 

r^fniB  being  proved,  the  Attorney-General  be  evidence  of  an  act  done  by  Coates  and 

pcncd,  as  a  defence  to  the  action,  that  Ca  who  were  the  payees  of  the  note,  and 

*':  note  had  been  given  under  »  usurious  through  whom   the  plaintiff  made   title 
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Evidence  least  those  written  after  he  has  parted  with  the  bill,  are  not  adrntssi- 
J^'' ,*®  ^^^  ble  in  evidence  to  impeach  the  indorsee's  title/  In  an  action  against 
the  acceptor  of  a  bill  given  for  the  price  of  a  horse  warrant<^d  stmnd^  the 
breach  of  warranty,- it  the  horse  were  returned  forthwith,  will  afford  a 
complete  defence."  But  it  has  been  recently  held  that  if  the  consi<le- 
ration  has  only  partially  failed,  and  the  exact  amount  to  be  deducted  is 
unliquidated,  the  defendant  cannot  go  into  evidence  in  reduction  of 
damages,  but  it  is  driven  to  his  cross  action  ;*  and  a  party  who  has 
given  his  promissory  note  as  the  stipulated-  price  of  a  picture,  cannot 
give  the  inadequacy  ef  the  consideration'  in  evidence,  with  a  view  to 
reduce  the  damages,  though  he  may^ive  it  in  evidence  as  a  circumstance 
indicatory  of  frauds  in  order  to  defeat  the  contract  altogether.'^  And 
we  have  seen,  that  if  a  note  be  payable  on  demand,  parol  evidence  can- 
not be  given  of  an  agreement  to  wait  for  payment  till  after  the  death 
ef  the  testator." 

Though  we  have  seen  that  it  is  incumbent  on  the  plaintiff  in  general 
^to  prove  a  due  presentment  and  notice  of  the  dishonour,  in  support  of 
[[413  J  his  action  against  the  drawer  Or  indorser  of  the  bill,  yet  in  doubtful 
cases  it  may  be  necessar^r  for  the  defendant  to  be  prepared  with  evi- 
dence  to  negative  the  plaintiff's  prima  facie  proof;  and  we  have  seen, 
that  where  Sie  holder  of  a  bill,  upon  its  being  dishonoured,  received 
part  payment,  and  for  the  residue  another  bill,  drawn  and  accepted  ^v 
persons  not  parties  to  the  original  hill^  and  such  holder  afterwards  sued 
the  indorser  upon  such  original  bill,  it  suffices  for  him  to  prove  the  pre- 
sentment and  dishonour  of  the  substituted  bill,  and  it  is  incumbent  on 
the  defendant  to  prove  that  a  loss  has  been  sustained  in  consequence  of 
the  want  of  notice  of  non-payment  of  such  substituted  bill,* 

Competes-     We  haVe  already  considered  .when  it  is  necessary  to  aubpcetia  2 
cy  of  wit-gtibscribing  witness.**    It  may  here  be  proper  to  examine  the  cases  re« 
^neeses.       gpecting  the  admissibility  of  witnesses  in  an  action  on  a  bill  or  note. 

The  general  rule  is,  that  it  is  no  objection  to  the  competency  of  a 
witness  that  he  is  also  a  party  to  the  same  bill  or  note,  unless  he  b^ 
*  directly  interested  in  the  event  of  the  tbit,  and  be  called  in  support 

of  such  interest,  or  unless  the  verdict  to  obtain  which  his  testimony  i^ 
offered,  would  be  admissible  evidence  in  his  favour  in  another  suit.' 
If  the  verdict  will  not  necessarily  affect  his  own  interest,  he  is  a  com- 

Whether  the  act  was  proved  hf  a  A  oral  against  the  indorser;  the  verdict  for  the  de- 

declaration,   or   by   other    evidence,    his  fendant  was  confirmed. 

Lordship  said,  made  no  difference.      The  'Clipsam  v.  O'Brien,  1  Esp.  Rep.  10. 

{)ost-mark  being  examined,  did  show  the  "  Lewis  v.  Cosgrave,  2  Taunt.  2. 

etters  to  have  been  written  just  before  »  See  the  cases,  ante,  70;  71 ,  72. 
the  date  of  the  note,  and  they  were  read   <      J  Soloman  v.  Turner,  1  Stark.  51.  Antt^i 

in  evidence  accordingly;  and  Lord  Ellen-  70.     , 

borough  told  the   jury,  that  if   they  be-  «  Woodbridgc  v.  Spooner,   S  Bwn.  & 

]ieved   that   the   note   was  made  on  the  Aid.  233.     Chit  Rep.  661. 

terms  held  out  in   the  letters,  they  must  •  Bishop  v.  Rowe,  3M.  &S.  862.  Afitf, 

find  for  the  defendant,  who  had  a  verdict  98.    See  7  Taunt.  9lZ    STkunt  130. 

accordingly;  and  on  a  motion  for  a  new  *»  Ante,  379. 

trial,  it  was  contended,  that  the  letters  of  «  Bent  v.  Baker,  3  T.  R.  27.   Jordaint  >■ 

the  payee  had  been  improperly  admitted,  Lashbrook,  7T.  R.  601.     Smith  r.  Prar*. 

but  the  court  being  of  opinion  that  they  7T.  R.  62.   Jones  t?.  Brooks,  4  T»iQt- 4^^ 

were  legal  evidence  to  prdve  the  twury  as  Bayl.  241. 
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atnessy    and  though  his  testimony,  by  defeating  the  preseni  Coajpeten- 
n  the  bill  or  note,  will  probably  deter  the  holuer  from  pro-  ^Y  ^^  ^^" 


pe^ent  witness, 
action  on    ' 

ceediug  in  another  action  against  the  witness,  yet  that  only  affords 
matter  of  observation  to  the  jury,  as  to  the  credit  to  be  given  to'Uis'  tes- 
timony,** 


Thus,  though  it  was  formerly  held,  that  no  party,  should  be  permitted 
to  give  testimony  to  invalidate  an  instrument  he  had  signed,"  a  contrary 
rule  now  prevails. '(j28) 

Thus,  in  an  action  at  the  suit  of  an  indorsee  against  the  acceptor,  the 
drawer,  or  indorser,  is  a  competent  witness  for  the  defendant,  to  prove 
that  the  bill  was-  originally  void,  or  that  it  was  made  in  London,  though 
dated  at  Hamburgh,  and  consequently  invalid  for  want  of  an  English  [  414  2 
stamp.*  And  Lord  Mansfield  admitted  the  maker  of  a  note  to  prove,- 
iti  an  action  against  an  indorser,  that  the  date  had  been  altered,^ 

But  in  an  old  reporter  it  is  stated  to  have  been  decided,  that  a  persoh^ 
supposed  to  be  the  drawer  of  a  bill,  cannot,  without  a  release,  be  called 
to  prove  that  he  did  not  draw.* 

•*  W.  ibid.  Foster  Charlton,  payable  to  the  defendant, 

•  Waltort  V.  Shelly,  1  T.  R.  300.  dated   the   13th  of  June,  177.'>;  the  defeii- 

'  Bent  V.  Baker,  3  T.  R.  36.    Jordavne  o.  dant  insisted,  that  the  date  of  the  note  had 

Lrishbrook,  7T.  R.  601.  been  altered  from  the  3tl  to  the  13th;  and 

K  Jordaine  v.  'La.shbrook,   7  T.  R.  601.  to  prove  it,  called  Foster  Chariton.     Lord 

and  Smith  v.  Pra«jer,  id.  (»2.  Manstield  adniiltibd  him,  aj*  at  all  events  he 

^»  Levi   V.   Flsfecx,    Mich.   Term.    1775.  was  liable  to  pay  the  note. 

2  Esp.  Rep.  70S.    The  plaintiff  declared  as  '  Anon.   12  Ma<l.  3-15.     Dupays  v.  Shep<i 

gn  mJorsee  of  a  promissory  note,  drawn  by  herd,  Holt»  297.     Trials  per  Pais,  602. 


(528)  The  decision  in  TVnltnn  v.  Shelly  seftms  to  have  been  adhered  to  in  the  United 
Stitea-  In  Matsachisf^tts  and  .^Tew  York  it  has  been  decided  that  a  party  to  a  negotra- 
ble  instrument  cannot  be  admitted  as  a  witness  to  prove  the  note  originally  void.  Church- 
hill  V.  Suier,  .4  Mass.  Rep.  15<).  HYirren  v.  Mern/^  3  Mass.  Rep.  27.  Parker  v.  Lovejoy, 
3  Mass  Hep.  3»3.5.  Wid^iry  v.  Munroe,  6  Mass.  Rep.  449.  Jones  v.  Coolrid^e^  7  Mass. 
\hp.  199.  Winter  v.  Said'/er,  3  John.  Cas.  185.  WUhne  v.  ItootieveU,  3  John.  Cils.  206. 
Coleman  v.  Wire,  2  John.  Rep.  165.  Skildin^  V.  Warren,  15  John.  Rep.  270.  But  ho 
is  a  good  witness  to  prove  any  facts  subsequent  to  the  due  execntion  of  the  note,  which 
ih-Mtroys  the  title  of  the  holder.  }loJur  v.  Arnoldy  1  Caiaes'  Rep  258.  Woodhull  v. 
Ilt'hneSt  10  John.  Rep.  231.  Warren  v.  Mtrn/j  3  Mass.  Rep.  37.  Barker  v.  Frcntise, 
H  Mass.  Rep.  130.  Park:rv,  Jliuhson,  7  Mass  Rtp.  470.  Wibb  v.  Danforth,  1  Day's 
Rt-p.  301.  Mann  v.  Sumnny  14  John.  Rep.  270.  Hnlhy  y.  Broiim,  16  Johns.  Rep.  70. 
Muera  v.  Palmer,  18  John.  Rep.  167.  The  indorser  of  a  negotiable  note  is  not  a  com- 
poi«nt  witness,  in  air  action  between  the  inilorsee  and  maker,  to  prove  a^uryin  the  trans- 
fer of  the  note  by  hiin.  Manning  v.  Wheatland^  10  Mass,  Rep.  502.  And  in  Pennsyl- 
vania,  it  has  been  decided,  that  an  indorser  cannot  in  a  like  action  be  a  witness,  that 
there  wa«  no  orijrinal  consideration  for  the  bill.  SUll  v.  Lynch,  2  Dall.  Rep.  194.  See 
aino  Allen  ▼.  HolkinSt  1  Day's.  Rep.  17.  Bearing  v.  Rceder,  1  H.  &  Munf.  Rep.  175. 
2  Hinney,  154.  2Desaus  Cha.  Rep.  224. 

But  this  rule  is  confined  to  negotiable  instrum^nli*.  Pleasants  v.  Pemberion,  2  Dall. 
19o.  1  Ycates*  202.  Bariiifr  v.  Shippen,  2  Binn.  165.  Ib'H.  APFerran  v.  Powers^ 
1  StTg.  &  Rawie,  102.  And  they  must  be  such  as  are  actually  negotiated  in  the  usual 
rourue  of  busine.ss.  Bla<i,^  v  Phoenix  Ins.  Co.  Cir  Co.  U.  S-  Whart.  Dig.  270.  Baird 
V.  Cochran,  4  Serg  &  Rawle,  39D.  lifphinn  v.  Cassd,  6Serg.  &  Rawle,  113.  Batik 
of  Montgomery  v.  Walker,  9  Serg.  &.  Rawle,  236. 

Th»».  indorser  is  not  a  competent  wiuiess  in  Pennsylvania  in  a  suit  against  the  maker  of 
Q  promissory  note,  to  prove  that  the  note  was  originally  drawn  for  the  indorser's  accom- 
modation, and  thereby  enable  the  maker  to  set  up  a  discharge  by  tlie  holder's  giving  time 
t*^  rha  indorser. 

For,  though  a  party  to  negotiable  paper  m?»y  be  received  to  prove  subsequent  facts  to 
•discharge  it,  yet  he  b  not  competent  to  show  that  the  instrument  was  not  ia  truth  what 
it  purported  on  its  face  to  be.  Bank  of  Montgomery  v.  Walker  ^  9Scrg.  &  Rawle,  236/ 
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Competeiip     go  if  ibe  Witness  has  an  interest  iDcliiiing  hii 
Gj  of  wit-  ^j^g  parties  as  the  other,  so  as  upon  the  whole  to  roi 
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him  as  much  io  one  of 
e  parties  as  the  other,  so  as  upon  the  whole  to  make  him  indifiereot  in 
point  of  substantial  interest  in  whose  favour  the  verdict  may  be  given, 
he  will  be  competent  to  give  evidence  for  either  partj.*'  Thus  one 
joint  maker  of  a  promissory  note  is  a  witness  to  prove  the  signature  of 
the  other  who  has  been  separately  sued.^  Ana  where  one  partner 
drew  a  bill  in  the  partnership  firm,  and  gave  it  in  payment  to  a  separate 
creditor,  in  discharge  of  his  own  debt,  the  Court  of  King's  Bench  held, 
that  in  an  action  by  such  creditor  against  the  acceptor,  eidier  of  the 
partners  might  be  called  on  the  part  of  the  defendant  16  prove  that 
the  partner  who  drew  the  bill  had  no  authority  to  draw  it  in  the  name 
of  tfie  firm,  and  that  the  bankruptcy  of  the  partners  would  not  vary 
the  question  as  to  the  competency  of  the  witness.  In  this  case  the 
partner  who  drew  the  bill  would  have  been  liable  to  the  plaintiff  for 
the  amount  of  his  debt,  if  the  plaintiff  had  failed  in  the  action ;  and 
if  the  plaintiff  had  succeeded,  he  would  have  been  liable  to  the 
defendant,  the  acceptor,  and  with  respect  to  the  other  partner,  thoogh 
he  would  have  been  liable  to  the  defendant,  if  the  plaintiff  recovered, 
•'he  would  have  had  his  remedy  over  a^lnst  the  joint  partner."  And 
though  in  another  case  the  court  held  that  a  witness  who  might  have  a 
remedv  by  action,  whether  the  plaintiff  or  defendant  had  a  verdict,  was 
nevertneless,  interested,  because  under  the  particular  circumstances,  he 
would  have  a  greater  difficulty  in  the  one  case  than  in  the  other,  to 
enforce  that  remedy,"  it  has  been  observed,  that  this  appears  to  be 
the  only  case  which  has  been  decided  on  such  a  grouna,  and  that 
U  ^^^  J  from  the  leading  cases  on  this  subject  which  rest  on  the  broad  ^und 
of  interest,  such  a  circumstance  may  now  more  properly  be  considered 
as  having  a  strong  influence  on  the  witness,  but  not  as  forming  anj 
solid  objection  to  his  competency. "» 

• 

But  if  the  verdict  would  necessarily  benefit  or  affect  the  witness,  as 
if  he  be  liable  to  the  costs  of  the  action,  then  without  a  release,  which 
will  annul  his  interest  in  the  event,  he  will  not  be  a  competent  witness;* 
an(l  therefore  in  an  action  against  the  acceptor  of  a  bill,  accepted  by 
him  for  tlie  accommodation  of  the  drawer ;  the  latter  is  not,  without  a 
release,  a  competent  witness  to  prove  that  the  holder  came  to  tlie  bill 
on  usurious  consideration,  because  he  does  not  stand  indifferently  liable 
to  the  holder  and  the  acceptor  ;  for  the  holder  can  recover  aninst  him 
only  the  contents  of  the  bill,  but  the  acceptor  would  be  entitled  in  an 
action  ftfr  not  indemnifyine  to  recover  against  him,  as  well  the  amount 
of  the  bill  as  the  damages  he  may  have  sustained,  including  the  costs  of 
the  action  against  himself,  and  therefore  the  drawer  has  a  direct  inte- 
rest in  defeating  such  action."*  (1)    This  decision  seems  to  overrule  the 


»  Phil.  Et.  8d  edit  64  to  67. 

•  York  ».  Blott,  6  M  &  a  71. 

»  Ridley  v.  Taylor,  IS  Eait,  176.  tnd  see 
York  V.  Blott,  6  M.  &  &  71.  PtuL  £v.  8d 
edit  65. 

■  Buckbnd  v.  Tankard,  6  T.  R.  579. 

•  Phil.  Er.  8d  edit  66, 7. 

f  Jones  V,  Brooke,  4  Taunt  464.  Hard- 
wiek  V.  Blanchard,  1  Gow.  C.  N.  P.  118. 
Phil  Evid.  Sd  edit  49.  60. 


s  Jones  V,  Brooke,  4  Tuiint  44M.  Hard- 
wick  o.  Blancfaard,  1  Gow.  C.  N.  P.  US. 
and  see  Phil.  Ev.  Sd  edit  56. 

Jones  V,  Brooke,  4  Taunt  464.  Per 
Mansfield,  Ch.  J.  This  action  is  brougbt 
aeainst  Brooke  as  acceptor  of  a  bill  of  ci- 
chanre ;  at  the  trial,  the  defence  made,  ws^i 
tbat  ttiis  biU  was  ^v^en  by  the  drawer  to  the 
indorser  on  a  usurious  consideration,  the  let- 
ter baTing  taken  usurious  mterastoB  ^ 


(1)  This  doctrine  seems  recognised  in  Bank  tif  Monl^gomarff  ▼.  Waikert  ^SiiS*  ^ 
Rawle,'286. 
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prior  caaes  of  Birt  v.  Kershaw,'  and  Shuttleworth  v.  StcpUeng**    But  Oomue 

if  such  accommodation  acceptor  release  such  drawer,  the  fatter  will  he^^^^^' 

rendered  competent;*  and  the  drawer  of  a  bill  who  has  become  bankrupt, 

19  a  ffood  witness  in  an  action  against  an  acceptor,  who  accepted  the  bill 

for  the  accommodation  of  such  drawer,  on  being  released  by  such  ac«^  415  j 

ceptor,  although  the  latter  had  not  formally  released  the  assignees  of 

the  estate**    if  a  person  who  has  guaranteed  the  payment  of  a  bill,  has 

been  discharged  by  his  bankraptcy  and  certificate  from  liabilty  to  pay 

the  amount  of  the  bill,  be  is  a  competent  witness,  because  he  is  also 

thereby  relieved  from  liability  to  costs** 

In  an  action  a^inst  the  acceptor  of  a  bill  the  drawer  is  a  competent 
witness  either  fSr  the  plaintiff  to  prove  the  hand-writing  of  the  ao- 
ceptor,^  or  for  the  defendant  to  prove  that  the  plaintiff  discounted  the 
bill  upon   a  usurious  consideration,*  or  tliat  it  has  been  paid.*    And 


couBlang  the  b3];  tnd  that  tlie  bill^wa*  ac* 
cepted  tor  tbe  aeeommodation  of  the  draw- 
er. An  objectioa  >ya8  taken  to  the  witness, 
who  was  the  wife  of  tbe  drawer  ;  and  the 
obiectipn  was  overruled,  on  the  ground  that 
it  IS  now  the  practice  to  receive  persons 
whose  names  are  on  bills  of  exchange,  as 
witnesses  to  impeach  such  bilK  And  so 
it  is;  but  here  tbe  question  is,  inasmuch  as  . 
this  was  an  action  against  the  acceptor, 
whether  she  could  be  received  as  against 
the  acceptor,  the  drawer,  as  it  was  con- 
tended, being  interested  to  defeat  the  acr 
tion:  the  doubt  was  this;  the  drawejr  has 
an  interest  to  protect  the  acceptor^  for  if 
the  holder  succeeds  against  the  acceptor, 
the  acceptor  will  have  a  right  against  the 
drawer,  to  make  the  drawer  pay,  not  only 
|he  money,  but  also  all  damages  he,  the  ac- 
ceptor, misht  hav^  sustained  by  being  sued 
for  it;  for  the  drawer  of  an  accommodaticm- 
bill  is  bound  to  indemnify  the  acceptor 
againai  the  consequences  of  an  acceptance 
made  for  the  ai^commodation  of  the  draw- 
er; we  are  therefore  of  opinion  that  tha 
drawer  cannot  be  a  witness,  and  conoe- 
quentiy  the  rule  must  be  made  absolute  for 
entering  a  verdict  for  the  plaintid' ;  and  see 
Hardwick  0.  Blanchard,  1  Gow.  C.  N.  P. 
113. 

'  Birt  V,  Kershaw,  2  East,  458. 

■  Shuttleworth  tiu  Stevens,  1  Campb. 
407. 

c  Hardwick  tiu  Blanchard*  1  Gow.  C  N. 

P.  lis. 

"  Cartwright  9.  Williams,  2  Stark.  8i0. 

"  Bread  «.  Bacon,  5  Taunt.  iSa. 

7  Dickenson  v.  Prentice,  4  Esp.  Rep.  82. 
Barber  v.  Gmgeli,  3  £sp.  Rep.  62.  Bayl 
242. 

Dickenfon  ir.  Prentice,  4  E>ip.  Rep.  82. 
This  was  an  action  against  the  defendant 
as  accepter  of  a  biJl,  uia  defanee  intended 


to  be  set  up  was  that  the  acceptance  was 
a  forgery;  to  prove  the  defendant's  hand- 
writing, the  plaintiff  called  the  drawer,  it 
was  objected  that  having  drawn  the  bill, 
the  forgery  <]^  the  acceptance  could  only 
be  imputable  to  bun,  and  that  as  he  might  . 
be  committed  for  a  capital  offence  if  the 
forge ty  was  established,  he  had  such  an  in- 
terest as  ought  to  disqusiify  him.  But  \jsmA 
Kenyon  said,  this  was  matter  of  obaerva^ 
tjon  as  to  his  credit ;  but  no  objection  to 
his  admissibility.  He  was  admitted  and 
the  plaintiff  had  a  irerdict  (831) 

'  Rich  o.  Topping,  Pcake's  Rep.  224. 
1  Espi  Rep.  176.  8.  CL  Brown  o.  Ackar- 
man,  5  Esp.  Rep.  119.  Bayl.  242. 

Rich  0.  Topping,  Peake*s  Rep.  224.  The 
drawer  himself  bad  indorsed  the  bill  to  the 
plaintiff  for  a  usurious  consideration,  ha 
had  a  release  from  the  acceptor,  which 
Lord  Kenyon  thought  was  necessary.  The 
learned  reporter*  however,  in  a  note  on  the 
case,  considers  that  the  witness  stood  in« 
different,  and  ought  to  baye  been  received 
even  without  a  rdcnse,  aod  in  Brown  9* 
Ackerman,  6  £3sp.  Rep,  118,  Uie  drawer 
(under  precisely  similar  circumstances)  waa 
admitted  without  a  release,  at  least  it  ia  not 
stated  that  he  had  any. 

•  Humphrey  v.  Monm,  Peake^s  Rep. 
62w  Garringtott  rh  Milner^  Peake*s  Rep. 
6.  Bayl.  242. 

Humphrey  0.  Moxon,  Peake's  Rep.  52. 
Assumpsit  oa  a  bill  of  exchange,  indorsee 
against  acceptor.  The  defendant's  counsel 
offered  to  call  the  drawer  to  prove  that  the 
bill  was  paid  by  him,  and  relied  on  the  case 
of  Gardner  and  Gartsr,  determmed  some 
time  since.  Erskine  objected  to  this  wit- 
ness. This  case  differs  from  that  of  Gard- 
ner and  Garter,  ihere  the  payee  was  the 
plaintiff ;  this  action  is  brought  by  the  in- 
dorsco.  Lord  Kenyon.    It  nuJus  no  differ* 


(681)  It  has  been  held  ia  MoMQcbnutUy  that  in  an  action  by  an  indorsee  against  the 
drawer,  the  indoraer  is  not  a  competent  witness  to  prove  the  hsjid-writing  of  the  drawer 
without  a  release,  or  Ua  equivalent,  a  discharge  from  liability  on  tbe  indorsement 
hmmu  7.  Mil%  1  Man.  Rep.  73.    I&tt  t.  Btomn^  8  Mms.  Rep.  225. 
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CHAPTER  V, 


OF  THE  SU^^  RECOVERABLE  IN  AN  ACTION  ON  A 

JtILL,  &c. 

J  HE  amount  of  the  ^amaoes  which  the  plaintiff  is  entitled  to  reco* 
vcr,  necessarily  depends  on  the  liability  of  the  parties  to  the  iDstm^ 
ment  $  the  nature  ot  which  liability  has  already  been  considered  ia  that 
part  of  the  work  which  treats  of  the  drawing,  acceptance,  transfer,  and 
dishonour  of  bills,'^  and  from  whence  it  may  be  collected,  that,  in  gene- 
ral, the  sum  for  which  the  bill  is  payablej^  may  be  recovered,  and  ia 
certain  cases,  interest,  and  such  expenses,  as  may  have  been  occasioned 
by  the  dishonour  of  it 

'**•  ?*  With  respect  to  the  principal  money^  or  that  sum  which  is  payable 
Dioney.  ^^  ^^®  ^^^®  ®^  ^^'  ^'^^  ^^  note,  many  instances  occur,  in  which,  ai- 
thongh  the  plaintiff  may  not  have  given  full  value  for  the  bill,  &c.  he 
may,  nevertheless,  recover  the  whole  sum,  holding  the  overplus  be- 
yond his  own  demand  as  trustee  for  some  other  party  to  the  bill,  &c. 
entitled  to  receive  such  overplus;  Thus,  if' a  bill  be  drawn  in  the 
regular  course  nf  business,  as  for  money  really  due  from  the  drawee 
to  the  drawer,  in  such  case,  in  order  to  avoid  several  actions,  an  in- 
dorsee, though  he  hath  not  ^ven  the  full  value  of  the  bill,  maj  re- 
cover the  whole  sum  payable,  and  be  the  holder  of  llie  overplus  as  a 
trustee  for  the  indorser  ;^  and  if  the  holder  receive  part-payment  of  the 
first  indorser,  he  may,  nevertheless,  recover  the  whole  against  the 
drawer  and  acceptor,  though,  if  die  acceptor  pay  a  part,  then  only  the 
residue  can  be  recovered  against  the  drawer.  °  This  rule,  permittiDg 
the  holder  of  a  bill,  &c.  to  recover  more  than  is  due  to  himself,  onlj 
applies  where  there  is  some  other  person  entitled  to  receive  from  the 
defendant  the  overplus  of  what  is  due  to  the  plaintiff,  and  if  there 
be  no  such  person,  the  plaintiff  will  be  permitted  only  to  recover  what 
is  due  to  himself.'  But  in  case  of  bankruptcy,  tiie  nolder  may  prove 
E  ^^  ]  the  whole  amount  under  a  commission  asatnst  a  remote  party,  and 
receive  a  dividend  until  his  debt  is  satisfaed,  though  he  cannot  prove 
for  more  than  the  sum  actually  due  on  the  balance  of  account  against 
his  immediate  indorser. «  Vve  have,  in  the  preceding  chapter,  seen* 
that  a  partial  failure  of  consideration  cannot  be  given  in  evidence  to 
reduce  the  damages,  though  tlie  total  failure  is  an  answer  to  the 
action.' 

When  a  bill  or  note  is  payable  by  instalments,  and  it  conbuns  a 
clause,  that  on  failure  of  payment  of  any  one  instalment,  the  whole 

•  See  Index,  tit  Damages  and  Pro-         «*  Pienon  ft  Dunlop,  Cowp.  671.-^tf*' 
test  9.  Bradfield,  4  Taunt.  227.    Jones  r.  Hil- 

^  Wiffen  V.  Rpberts,  Esp.  Rep.  261.  bert,  2  Surk.  304. 

•  Walwyn  v.  St  Quintm,  1  Bos.  &  Pul.         •  Ex  parte  Bloxam,  6  Ves.  449.  (fi^-^ 
I           66S.    Johnson  f>.  Kennion,  2  Wils.  262.     C.    Aee.  5  Ves.  44a    Cullen,  S7,  a  '^• 

and  see  the  same  rule  in  proof  in  bank-  £x  parte  Leers,  6  Ves.  644.,  contftt)?^ 
ruptcj,  £x  parte  De  Tastet,  1  Rose,  IQ.  *  Ante,  412.  qusre,  ante,  71. 
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shall  become  due,  the  holder  is  entitled  to  recover  the  whole  Mrioant  of    '«t.  Tlie 
the  sum  for  which  it  was  given  :  but  where  the  instrument  *doe8  not    ^'^^^ 
contain'^ such  a  clause^  it  is  doubtflil  on  the  authorities,  whethe^r  the"*     ^' 
holder  can  legallj  take  a  verdict  for  more  than  the  instalment  due. 
According  to  the  case  of  Beckwith  t>.  Nott,*  and  several  other  cases 
cited  by  Lord  Loughborough,  in  giving  the  opinion  of  the  Court  in  the 
cAse  of  Rudder  r.  Price/  the  plaintiff  is  entitled  to  the  whole  sum  for 
which  the  note  was  given  ;  but  according  to  other  cases,  and  particti- 
larlj  that  of  Ashford  v.  Hand/  the  plaintiff  is  only  entitled  to  the  in- 
stalment due  at  the  time  of  commencing  the  action.  (537)    When  at  the 
time  of  the  trial,  nearly  all  the  instalments  are  due,  the  jury  will  fre- 

Suently,  for  the  sake  oi  avoiding  another  action,  give  the  whole  sum  in 
amages.  If  the  plaintiff  take  a  verdict  for  more  than  he  is  entitled  to 
recover,  the  court  will  either  make  him  correct  the  verdict,  and  paj  the 
costs  occasioned  by  his  misconduct,  or  grant  a  new  trial.  ■^ 

\^hen  interest  is  made  payable  by  the  bill,  &c.  itself,  there  is  no  2d1y.  late- 
doubt  of  its  being  recoverable  as  a  debt,  in  other  cases  it  is  recovered  ^^"^ 
only  as  damages.*      Interest  is  recoverable   from  the  acceptor  of  a 
bill,  and  the  maker  of  a  promissory  note  payable  at  a  certain  time  . 

after  date  or  sight  from  the  day  on  which  they  became  due,  without 
proof  of  any  demand,"  or  if  payable  on  demand  from  the  time  of  the 
demand."  If  a  jury  should  be  of  opinion  that  the  delay  of  payment 
has  been  occasioned  by  the  default  of  the  holder,  they  may  refuse  to  al-  [^  421  } 
low  any  interest.<»  Interest  is  computed  and  given  at  law  as  well  as  in 
equity  upon  bills  of  exchange  from  the  time  they  became  due,  in  the 
nature  ofdamages,  not  strictly  as  interest ;  and  for  breach  of  contmet 
not  in  pursuance  of  it.'  But  in  case  of  bankruptcy,  although  there  be 
a  surplus,  bills  do  not  carry  interest  unless  the  previous  dealings  between 
the  parties  afforded  evidence  of  a  contract  to  pay  intere8t««    But  the 


f  Beckwith  9.  ^ott,  Cro.  Jae.  M&  Jenk. 
333.  &  C. 

>*  Radder  v.  Price,  1  Hen.  Bla.  55L 

*  Ashford  v.  Hand,  Andr.  370.  Robin* 
0on  o.  Bland,  2  Burr.  1085. 

*  Bftcon  V.  fieai'les,  1  Hen.  Bla.  88. 
Pierson  o.  IHuilop,  Gowp.  571.  Bajl.  99^ 
aee»  JofaniOB  v.  Kennion,  2  WUa^  262. 
Setnb*  eonira. 

>  Cameron  v.  Smith,  2  Bam.  ^  Aid. 
805. 

■»  8  Ve«.  1S4.  5  Vcs.  SOS.  lithgow  v. 
Jjfon  and  others,  1  Cowp.  Ch.  Ca.  22. 
IjaiwndtM  V.  Oollens,  17  Yea.  27. 

*  Upton  9.  Lord  Ferrera  5  Yea.  80L 


Farquhar  v.  Morria,  7  T:  R.  124.  Blaney 
9.  Hendrick,  2  Bla.  Rep.  761. .  8  Will. 
205.  8.  C.  Yemon  v.  Cholmondeleyt 
Bunb.  119.  Frith  9.  Loroux,  4.  T,  R.  68. 
Marina,  18.  Cotton  v.  Horaeraandta, 
Prac.  Reg.  857,  and  aee  the  cases  and 
law  in  De  Haviland  9.  Bowesbaak,  1 
Campb.  50  to  53.  Porter  v.  Palagrave,  2 
Campb.  473.   3  Yea.  134,  5. 

®  Per  Bayiej,  J.  in  Cameron  9.  Smith, 
2  Bam.  k  Aid.  308. 

P  £z  parte  Williams,  1  Rose,  899.  and 
FiX  parte  Cocks,  id.  317.  Lowdes  v. 
Collins,  17  Yes.  27.  Lithgow  9.  Ljon, 
1  Corap.  Ch.  Ca.  29. 

%  Id.  ibid. 


<637)  h  baa  been  held  in  MasitfckuMits,  that  the  instalments  only  which  are  due  at 
the  commencement  of  the  action  can  be  recovered.  7\icher  v.  Randall^  2  Mase.  Rep* 
28S.  And  upon  a  not<;  payable  in  a  certain  number  of  years  with  interest,  in  the  mean 
time,  aaoually,  judgment  can  be  recovered  upon  default  of  payment  of  the  interest,  for 
the  intereat  only.  HoMttngi  v.  Wiswall,  8  Mass.  Rep.  45ft.  GreenUcf  v.  Kellogg^  8 
Maaa.  RefK  ft68.  CooUy  v.  IZoae,  8  Masa.  Rep.  221.  Aad  the  interest  so  recoverable 
is  flhnple  intereat  cmly  upon  the  principal  aum,  althpugh  several  years  interest  be  in  ar- 
rear.    Hoitmg*  v.  WiwoaU^  8  Maaa.  Rep.  456w 

.And  interest  ia  payable  only  accoiding  to  the  law  of  the  place  where  the  note  ia  drawn 
and  ia  u>  bs  paid,  though  eucd  elaewhef e.  Fadm  ▼.  Shwrp^  4  John.  Rep.  188.  SlaeunH 
V.  JPomery^  0  Crmnch^  221. 


^i 
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2d]7.late^j|.|^^0i»  qj.  iuddrser  of  ^  bill  of  ezchanffe,  or  the  iodorser  of  a  note,  is 
^*^  ^^'^^y  Hable  to  paj  interest  from  the  time  ne  receives  notice,  of  the  dis- 
honour:' in  order  to  subject  him  to  liability  in  case  of  an  inland  bill, 
it  is  not  necessary  to  protest  it  for  non-payment  j*  and  where  the  maker 
of  a  promisMory  note  paid  money  into  tlie  hands  of  an  aj^ent  to  retire  it, 
and  the  agent  tendered  the  money  to  the  holder  on  condition  uf  havius; 
it  delivered  up,  and  the  note  being  mislaid,  that  condition  was  not  com- 
plied with,  and  the  agent  afterwards  became  bankrupt  with  the  money 
in  his  hands  |  it  was  held,  that  though  the  maker  was  still  respoasiibie 
for  the  amount  of  the  note,  he  was  relieved  from  payment  of  interest;' 
and  when  goods  are  soldt  to  be  paid  fur  by  a  bill  of  exchange,  and  the 
purchaser  neglects  to  give  the  bill,  the  vendor  is  entitled  to  interest 
irom  the  time  when  the  bill,  if  given,  would  have  become  due ;"  and 
the  interest  may,  in  that  case,  be  recovered  under  the  common  couut 
for  goods  sold  ;^  and  this  doctrine  applies  to  auy  case  where  tliereis 
contract  to  pay  by  a  bilK' 

But  interest  is  not  recoverable  on  a  debt  for  goods  sold,  even  on 
limited  credit,'  or  for  work  and  labour  done,*  or  for  money  had  and  re- 
ceived, or  l«nt,  unless  there  was  a  course  of  dealing  allowing  it,^  un- 
£  422  3  less  it  can  be  proved  that  the  defendant  made,  use  of  the  money,  and 
did  not  merely  withhold  it.'' 

In  some  cases  it  is  said,  that  interest  is  payable  from  the  date  of  the 
note,  as  where  it  appears  on  the  face  of  it  to  have  been  given  for 
money  lent  ;'•  or  is  payable  with  interest*  Bankers  cannot  charge  in- 
terest upon  interest  without  an  express  contract  for  tliat  purpose.' 

Under  particulars  of  demandi  stating  that  the  action  was  br(ju§lit 
to  recover  the  amount  of  a  note  of  hand,  it  was  holden,  tliat  interest 
on  'it  is  recoverable,  and  that  when  a  note  is  payable  by  instalipents, 
and  on  failure  of  payment,  of  any  instalment,-  tlie  \frht>leis  to  become 
due,  the  interest  is  to  be  calculated  on  the  whole  sum  remaining  unpaid 
on  default  of  any  instalment,  and  not  on  the  respective  instalments  at 
the  respective  times  when  they  would  become  payable.' 

With  respect  to  the  time  when  interest  atopsy  Lord  Mansfield  de- 
clared,^ that  the  general  practice  of  the  associates  in  taking  damaj^^ 
in  caaes  where  the  debt  carried  interest,  was  to  stop  at  the  commence- 


»  Walker  »,  Barnes,  6  Tauiit  240.— 1 
Marsh.  36  S.  C 

•  Ante,  216.  312.  405.  Windle  v.  An'- 
drews,  2  Barn.  &  Aid.  696 

«  Dent  V.  Dunn,  2  Campb.  206. 

•  Middleton  p.  Gill,  4  Taunt.  298,  9. 
Lowndes  v.  Collens,  17  Ves.  27,  Porter 
17.  Palsgrave,  2  Campb.  472.  Boyce  v. 
Warhurton,  2  Campb.  480.  428,  note. 

•  Manhall  v.  Poole,  13  East,  98  ;  but 
see  Slack  v.  Lowell,  3  Taunt  157. 

y  1  Furlonge  v.  Rucher,  4  Taunt  250. 

»  Gordon  v.  Swan,  12  East,  41^. — 
is  Campb.  429 ;  but  f^ee  Mountford  v. 
Willis,  2  Bos  &  Pul.  837.  Blaney  p. 
Henrick,  3  Wils.  205.  2  Bla.  Rep  761. 
S.  C.  Trelawney  v.  Thomas,  1  Hen.  Bl. 
905.  Du  Haviland  v.  Bowerbank,  1  Camp. 
51. 

•  Trelawney  v.  Thomas,  1  Hen.  Bla. 


305.  Blaney  v.  Hendrick,  3  Wilt.  20?. 
2  Bla.  Rep.  761.  S.  C.  De  Haviland  r 
Bowerbank,  1  Campb.  51. 

•»  Calton  r.  Bragg,  15  East,  22*.  ?« 
parte  Williams,  1  Rose,  89a  Denton  r. 
Rodie,  3  Campb.  496.  Gwyn  r.  Go<lb;, 
4  Taunt  846. 

«  Thompson  v.  Morgan,  3  Campb.  10- 
Walker  v.  Constable,  1  Bos.  &  Pul.  ^ 
Dfe  Haviland  v.  Bowerbank,  1  C«ir.pt 
50.  Crockford-T.  Winter,  id.  129.  D* 
Bemales  v.  Fuller,  2  Campb.  426. 

**  Cotten  ©.  Horsemandeil',  Prac.  B^- 
867.     Bayl.  158. 

•  Kennerly  ».  Nash,- 1  Stark,  452. 

•  Dawes  ©.  Pinner,  2  Campb.  4^.  >« 
note  ;  end  ante,  85.  But  §ee  Bnue  r. 
Hunter,  3  Campb.  467. 

«  Blake  ©.  Lawrence,  4  Eap.  B«P-  "'• 
*»  In  Robinsoa  ».  Blafid*  2  Bojr.  1^- 


! 
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ment  of  the  action  j^  which  practice  was  not  founded  in  law,  but  in  Mly.  Intc 
mistake  and  misapprehension;  and  that  in  point  of  justice,  interest '^^' 
should  be  carried  aown  quite  to  the  actual  payment  of  the  money  :  but 
as  (hat  cannot  be,  it  should  be  carried  aown  to  the  time  when  the 
demand  is  completely  lit|uidated,  by  the  judgment  being  signed,  by 
which  means  complete  justice  is  done  to  the  plaintiff,  and  the  tempta- 
tion to  a  defendant  to  ma'ke  use  of  all  the  unjust  diiatories  of  chicane, 
is  taken  away  :  for  if  interest  were  to  stop  at  the  commencement  of 
the  suit,  when  the  sum  is  large,  the  defendant  might  gain  by  protract- 
ing the  cause  in  the  most  expensive  and  vexatious  manner.  In  trover 
for  bills  of  exchange,  interest  from  the  date  of  the  final  judgment  upon 
all  such  bills'  as  had  been  received  before  the  judgment,  and  upon  all 
such  as  had  been  received  afterwards  from  the  time  of*  the  receipt,  was 
allowed  in  the  Exchequer  (Chamber ;''  but  it  has  been  recently  deter- 
mined, that  in  trover  for  bills,  interest  cannot  be  recovered  after  the 
time  of  the  demand  and  refusal  to  deliver  them  up.'  So  we  have  seen 
that  after  a  tender  and  wrongful  refusal  to  deliver  a  bill,  the  interest  [  423  } 
thereon  ceases  to  run." 

The  rate  of  interest  allowed  in  this  country  is  £5  per  cent,  per 
annumy  as  well  in  courts  of  equity  as  at  law." 

In  an  action  against  the  drawer  of  a  foreign  bill  of  exchan8;e  dis- 
honoured here  by  non-acceptance,  where  the  plaintiff  is  allowed  a  v^r 
cerUage  as  of  JSIO  per  cetU.  in  name  of  damages,  he  is  only  entitled 
to  interest  from  the  day  the  bill  ought  to  have  been  paid,  but  where 
there  is  no  such  allowance  for  damages,  the  plaintiff  is  entitled  to 
interest  from  the  day  the  bill  was  dishonourea  for  non-acceptance. « 
And  in  a  late  case,  upon  a  bill  drawn  in  Bermuda,  on  England,  which 
ought  to  have  been  paid  in  England,  the  plaintiff  recovered  7i  interest^ 
heing  the  rate  of  interest  at  Bermuda.' 

The  only  expense  which  the  holder  of  a  bill,  at  the  time  it  became    sdly.  Ex- 
due,  can  be  put  to  by  the  dishonour  of  it,  is,  that  of  the  charge  forpemes. 
noting  and  protesting,  and  he  cannot  demand  more  of  any  of  thd  parties 
to  the  bill,  than  a  satisfaction  for  that  expense.  (541)     But  a  party  who 


*  Randolph  9.  Raginder,  Prac.  Reg. 
357. 

^  Atkins  7f.  WhMler,  2  New  Rep.  206. 

*  Mercer  v.  Jonet »  8  Campb.  477. 
"  Ante,  421. 

"  Upton  V.  Lord  Ferrers,  5  Ves.  803. 
Ante,  76. 

°  Gantt  V.  Maickenaie,  8  Campb.  61. 
This  was  an  action  on  a  bill  of  exchange 
for  1000^,  drawn  at  Barbadoea,  the  18th 
of  Febniaiy,  1809,  by  the  defendant  on 
Scott,  Idlea,  and  Ca  in  London,  payable 
to  the  plaintiiT  at  sixty  days  sight  The 
bill  waa  refused  acceptance  on  the  17th 
April,  1809,  and  was  afterwards  pre- 
sented for  payment  on  the  19th  June  fol- 
lowing, and  again  dishonoured.  The 
only  question  was,  from  what  period  In-* 
terest  was  to  be  calculated.  Lord  Ellen- 
borough  left  this  upon  the  custom  of  mer- 


chanta  to  the  special  jury,  who  said  Ae 
holder  of  the  bill  was  entitled  to  10/.  per 
cent,  as  damages,  and  that  interest  was  to 
be  allowed  only  from  the  time  when  the 
bill  was  presented  for  payment ;  and  Mr. 
Waddington,  the  foreman,  observed,  that 
he  had  known  it  to  be  so  settled  in  a  case 
before  Mr.  Justice  Buller.  Verdict  ac- 
cordingly. But  in  a  case  of  Harrison  v. 
Dickson,  tried  at  the  same  Sittings,  which 
was  an  action  against  the  indorser  of  a  bill 
of  exchange,  drawn  upon  England  from 
New  SouUi  Wales,  the  plaintiff  did  not 
claim  uiyper  centage,  upon  the  principal 
as  damages,  and  was  allowed  interest  from 
the  time  the  bill  was  dishonoured  for  mm- 
acceptance. 

p  Cougan  0.  Banks,  N.  P.  Sittings  after 
Mich.  Term,  67  Geo.  3  Dec.  12.  Pocock» 
attorney. 


(641)  The  maker  of  a  note  is  liable  to  the  payee  for  the  amount  of  the  note  only. 
Simpson  T.  Cfriffin^  9  Johp.  Rep.  181.    And  he  cannot  be  compelled  to  pay  Ac  costs 
ChITTT  on  BILL9*  3  C 
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3<iiy.  Ex-h3s  been  obliged  to  pa j  the  holder  in  consequence  of  the  acceptor's 
*      •»*'      relusal,  frequently  is  put  to  other  expenses  by  the  return  of  the  bill, 
3uch  as  re-exchange^  postage^  commission^  smd  provisiorwi 

cha  ^*"***'     Re-cxcliange  is  the  expense  incurred  by  the  bill  being  dishonoured 

^^'      in  a  foreign  country  in  which  it  was  payable,  and  returned  to  the 

country  in  which  it  was  made  or  indorsed,  and  there  taken  up :  the 

[  424  3^"^^^!^^  <>f  ^^  depends  on  the  course  of  the  exchange  between  the 
Countries  through  which  the  bill  has  been  ne^tiated.'  It  is  not 
necessary  for  the  plaintifi*  to  show  that  he  has  paid  the  re-exchange :  it 
appears  not  to  be  decided,  whether  any  exchange  or  re-exchange  can 
be  allowed  between  this  and  an  enemy^s  country.*  It  b  said/  that  the 
relative  abundance,  or  scarcity,  of  money  in  different  countries,  is 
what  forms  the  exchange  between  those  countries.  In  the  drawing  of 
bills  on  a  foreign  country,  the  value  of  money  in  that  country  is  the 
^  first  thing  to  be  inquired  into }  thus,  for  instance,  supposing  71,000 
livres  tournois  are  worth  il60d.  19«.  10 J*  English  money  sterhng,  and 
that  an  English  merchant  has  sold  goods  of  the  value  of  J§603. 19«.  10</. 
to  a  Frenchman,  who  wishes  to  pav  him  for  the  same  by  n  bill  of 
exchange  payable  in  France,  the  aill  must  of  course  be  drawn  for 
ri,000  livres  tournois:  if  at  the  time  the  bill  is  due,  the  exchange  is 
in  favour  of  France,  and  consequently  the  value  of  ri,OOQ  livres 
tournois  exceeds  that  of  jSGOS.  19«.  10<i,  Engli^  money,  and  the  bill 
be  returned  to  this  country,  and  tlie  drawer  or  an  indoraer^  be  called 
on  to  take  it  un,  he  may  (aa  in  the  case  of  Mellish  v.  Simeon,"}  h« 
obliged  to  pay  J&309t  4«t  5d*  more  than  the  amount  of  the  bill,  which 
sum  forms  what,  is  called  the  re-^xchange,  and  is  the  difference  between 
the  draft  and  re-draft.*  It  appears  that  the  drawer  of  a  bill  is  liable 
for  the  whole  amount  of  the  re-exchange,  occasioned  by  the  circuitous 
mode  of  returning  the  bill  through  the  various  countries  in  which  it 
has  been  negotiated,  as  much  as  for  that  occasioned  by  a  direct  return, 
although  payment  of  the  bill  were  expressly  prohibited  by  the  laws  of 
the  country  on  which  it  was  drawn. '    But  the  acceptor  is  not  liable  for 

*>  Auriol  r.  Thomas  2  T.  R.  52.  Esp.  'L.  b.  2.  1.  10,  and  Snuth's  Weilti 

'Cullen,    172.      1    Montague'i   Bank,  of  Nations,  2d  vol  144.  284.    And  set  ob- 

J^w,  146.    For  the  nature  of  ESxchanee,  seryations  in  De  Ttftet  v.  Baring,  11  EuU 

see  Mont  Esp.  L.  b.  2. 1.  10,  and  Smith's  269. 

Wealth  of  Nations,  2d  vol.  144.  218.  234.        •  Mellith  v.  Simaon,  8  Han.  Bia.  S7& 

and    the    observations    in    De  Tastet  v.  yicle  note,  ante,  106. 

Bearing,  11  East,  269.    Bayl.  169,  160.  ^  „     ^  .    ,_     *,i 

•  De  Tastet  v.  Bearing,  11  East,  265,  "Francis    v.     Rucker,     Ajq^.    674.- 

'Cullen,  102.  172.     1  MonUgue,  146.  2  Smith's  Wealth  of  Nations,  228. 

For  the  nature  ^of  Exchange,  see  Mont        y  Ante,  106. 

of  a  suit  brought  by  an  indorsee,  to  whom  the  payee  indorsed  it  Ibid.  But  where  it  b 
'  the  custom  to  protest  notes  on  non-payment,  the  costs  of  the  protest  are  recoverable* 
Morgan  v.  Remtzel,  7  Cranch,  278.  Where  on  the  indorsement  of  a  note,  the  consi* 
deraSon  passing  between  the  indorsee  and  his  indorser,  is  not  equal  to  the  amount  of  the 
note,  the  indorsee  in  an  action  against  the  indiMser,  can  only  recorer  die  consideiatica 
wUch  he  has  already  paid.    Bremum  v.  Hess,  18  John.  Rep.  52. 

The  acc^tor  of  a  bill  and  the  maker  of  a  note  are  not  liable  to  an  mdorser  for  ^ 
costs  which  he  may  have  incurred  in  consequence  of  default  of  payment  by  them.  SUtlt 
▼.  Sawyer,  2  M'Cord.  459. 

The  drawer  of  a  note  ia  not  boimd  to  refund  to  the  indorser  any  coots  wMch  ha  ii*7 
}iave  paid  in  crnsaquence  of  his  indorsement  when  he  paid  off  the  note  aa  soon  as  it  be- 
came due.    Bichardsan  v.  Pamall,  1  M'Cord.  192. 

The  indorser  of  a  sealed  note  is  not  liable  as  indorser,  and  if  he  suffer  judgmmt  to  go 
against  him  he  caaaot  recover  the  costs  incuned  from  the  drawer.  Parks  r.  i}roK<» 
3  M'Cord.  8S0. 
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i-e-excbang^e,  for  his  contract  cannot  be  carried  farther  than  to  paj  tlie       Ke-eii. 
sum  specified  in  the  bill,  together  with  legal  interest,  where  interest  ig  change. 


residence  in  London,  according  to  the  course  of  exchange  upon  Paris, 
and  after  this  note  was  given,  the  direct  course  of  exchange  between 
London  and  Paris  ceased  altogether,  having  been  previously  to  its  total 
cessation  extremely  low,  and  the  note  was  at  a  subsequent  period  pre<^ 
sented  for  acceptance*  and  payment  at  the  residence  oi  B.,  in  Lonaoil,  [  425  ] 
at  which  time  tnere  was  a  circuitous  course  of  exchange  on  Paris,  by 
way  of  Hamburgh,  and  it  was  holdcn,  that  A.  was  entitled  to  recover  on 
the  note  according  to  such  circuitous  course  of  exchange  upon  Paris,  at 
the  time  when  the  note  wtfft  presented.*  Between  this  country  and 
India,  it  is  not  customary  to  make  a  distinct  charge  of  re-exchange : 
but  it  has  been  the  constant  course  with  respect  to  buls  for  payment  or 
pagodas  in  the  East  Indies,  and  returned  protested,  to  allow  at  the 
rate  of  lOs,  per  pagoda,  and  five  per  cent.  After  the  expiration  of 
thirty  days  from  the  notice  to  the  defendant  of  the  bill's  dishonour, 
whicn  incltides  interest,  Exchange,  and  all  other  charges.*  It  appears 
Crom  the  case  of  Francis  v.  Rucker^"  tliat  the  drawer  and  indorsers  of 
bills,  drawn  in  Pennsylvania  on  any  person  in  Europe,  and  returned 
protested  for  non-payment  to  that  country^  are  liable  to  the  payment  of 
£20  per  cent,  advance  for  the  damage  thereof.  But  the  liability  to 
pay  re-exchange  does  not  extend  to  the  acceptor  of  a  bill  acceptea  in 
England:  he  is  only  liable  for  the  principal  sum,  together  with  interest^ 
according  to  the  legal  rate  of  interest  wnere  the  bill  is  payable^* 

In  De  Tastet  v.  Baring,*  a  verdict  having  passed  for  the  defendants  iA 
an  action  to  recover  the  amount  of  the  re-exchan|;e  upon  the  dishonour 
of  a  bill  drawn  from  London  on  Lisbon,  upon  evidence  that  the  enemy 
was  in  possession  of  Portugal  when  the  bill  became  du6,  and  Lisbon  was 
then  blockaded  by  a  British  squadron,  and  there  was  in  fact  no  direct 
exchange  between  London  and  Lisbon,  though  bills  had  in  some  few  in» 
stances  b^en  negotiated  between  them  through  Hamburgh  and  America 
about  that  period^  the  court  refused  to  ^nt  a  new  trial,  on  the  presump- 
tion that  the  jury  had  found  their  verdict  on  the  fact  that  no  re-exchango 
was  found  to  their  satisfaction  to  have  existed  between  Lisbon  and  Lon- 
don at  the  time)  the  question  having  been  properlj^  left  to  them  to  allow 
damans  in  the  name  of  re-exchange,  if  thc^  plaintiff,  who  had  indorsed 
the  dishonoured  bill  to  the  holder,  nad  had  either  paid,  or  was  liable  to 
pay,  re-exchange|  and  saving  the  question  of  law,  whether  any  exchange 
or  re-exchange  could  be  allowed  between  this  and  a  country  in  possession 
of  the  enemy. 

With  respect  to  provision^  it  is  s&id  by  Pothier,f(544)  that  it  is  Usual  Provbion, 

kc, 

*  Napier  v.  Schneider,  12  East,  420.         *  Francis  9.  Rucker,  Amb.  672. 

Bay].  160.  *  Woolsley  v.  Do  Crawford,  2  Campb.    * 

•  PoUard  o.  Herriea,  3Boa.  k  PuL  8S6.     445.  Napierii.  Schneider,  18  £wt,  420;  but    . 
Ante,  287;  and  see  BayL  159, 160.  see  Pothier,  cited  in  Manning's  Index,  64. 

i>  Auiibl  9.  Thomas,  2  T.  R.  52.    Bajl.         •  11  East,  205.    2  Campb.  65.  a  C. 
rci-  «  PL  86,  87,  88. 

(644)  In  Miusaehusetl9,  in  actions  on  fore]|p:i  bills  a^mst  the  drawer  or  indorser,  the 
holdelr  is  entitled  to  recover  the  money  for  which  the  bill  was  drawa,  the  charges  of  pn^ 
test  'wiih  interest  at  six  per  cent,  on  these  sums  from  the  time  when  the  bill  should  hare 
been  paid,  and  the  further  sum  of  ten  per  cent,  of  the  money  for  which  the  bill  was  drawn » 
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ProTisIon,  for  the  holder  of  a  bill  to  allow  his  ageiit,  to  whom  he  indorses  it  for  the 
P^  A9f\  -iP"''P^*^  ®^  receiving  payment  for  him,  a  certain  sum  of  money  called 
L  ^  -I  **  provision,'*  at  the  rate  of  so  much  per  cent,  to  recompense  him,  not 
only  for  his  trouble,  but  also,  if  such  agent  be  a  banker,  for  the  risk 
he.  runs  of  losing  the  money,  which  he  is  obliged  to  deposit  with  his 
correspondents  m  different  places  for  the  purpose  of  re-paying  his  prin- 
cipal the  amount  of  the  money  received  on  the  bills.  And  it  is  said, 
that  one  half  per  cent,  is  not  an  unreasonable  allowance,  whether  the 
agent  be  a  banker  or  not 

The  charges  above  enumerated,  are  the  only  legal  ones,  nor  can  any 
extraordinary  loss  not  necessarily  incidental,  which  the  holder  or  other 
parties  may  be  put  to  by  travelling,  or  by  some  advantageous  engage- 
ment being  delayed  or  defeated  by  the  want  of  punctual  payment,  be  in 
any  oase  legally  demanded. « 

<  I^velan,  235.  cites  Lex  Merc.  461.  52.  Woolsky  v.  DeCrtwfofd,  2C«npt 
Poth.  pi.  55.     Auriol  v.  Thoma»,  2  T.  R.     445. 


with  mterest  from  the  time  wlien  paymeDt  of  the  diflhoDoared  bill  w«8  demanded  of  ^ 
drawer.  But  nothing  is  sllowed  for  re-e^chsnge,  the  tea  per  cent,  being  by  ixDmemorai 
usage,  a  substitute  for  it  Grimahaw  v.  Bendery  6  Mass.  Rep.  157.  Bardojf  y.  .^lanetei, 
6  JVfass.  Rep.  162. 

In  Permaylvaniay  twentj  per  cent,  is  allowed  in  lieu  of  damages  and  chaiges.  Chap- 
man  v.  Steinmetz,  1  Dall.  Rep.  261.  Keppele  v.  Carr,  4  Dall.  Rep.  155.  Hendndtty. 
Franklin,  4  John.  Rep.  119.  Statute  of  PenMyhania,  1700.  PtmUmU  Digatt^ 
The  same  rule  prevails  in  JVew  Tark.  ITenworthy  v.  Hopkins,  1  John.  Cas.  107.  Hew 
drieka  y.  Pranklin,  Weldon  v.  Buck,  4  John.  Rep.  144.  nan^san  v.  Roherim^ 
4  John.  Rep.  27.  And  the  holder  can  recover  no  more  than  the  contents  of  the  foreign 
bill,  and  tMtntj  per  cent,  damages,  with  interest,  and  charges  of  protest,  at  the  par  rf 
exchange ;  and  nothing  is  to  be  allowed  for  the  difference  between  the  price  of  the  bill 
at  the  time  it  was  returned,  and  at  the  time  it  was  drawn.  Hendricks  v.  FrankHn.  But 
in  the  Court  of  Errors  of  A'ew  York,  this  decision  has  been  overruled  by  a  bare  majoritj, 
and  it  has  been  held,  that  the  holder  is  entitled  to  recover  the  contents  of  the  bUlottkt 
rate  of  exchange  ^  or  price  of  bills  on  the  place  in  which  it  was  drawn,  at  the  time  of  tk< 
return  of  tlie  dishonoured  bill,  and  notice  thereof  to  the  drawer,  together  with  twenty 
'  per  cent,  damages  and  interest.  Graves  y.  Daah^  12  John.  Rep.  17.  And  the  tweotf 
per  cent,  damages  are  payable  upon  a  protest  for  non-acceptance,  as  well  as  for  D<m-p>7* 
ment.  Weldon  v.  Buck.  But  not  where  th-  bill  is  remitted  to  pay  an  antecedent  debt 
Kenworthy  v.  Hopkins^  1  John.  Cas.  107.  Thompson  v.  Robertsony  S.  P.  Ckt^puna^'' 
Steinmetz,  1  Dall.  Rep.  261. 

In  Rhode  Islemd,  the  damages  on  foreign  bills  are  settled  at  ten  per  cent,  BreuM  ▼ 
Van  Braamy  3  Dall.  Rep.  244.  346.  Statvtcs  of  Rhode  Island,  p.  444.  edit  179&  In  Soui^ 
CaroltnOy  the  damages  on  foreign  bills  are  fifteen  per  cent.,  with  the  difference  of  ex- 
change. Winthrop  v.  Pepoon,  1  Bay's  Hep.  468.  In  Virgimay  the  damages  on  foreigi 
bills  are  fifteen  per  cent.  Slacum  v.  Pomeroy,  6  Cranch,  &1. 

And  now  in.  Pennsylvania,  by  an  act  of  assembly  passed  the  30th  March,  1821,  the 
former  act  is  repealed,  and  the  damages  recoverable  on  foreign  bills  of  exchange,  oTcrM^ 
above  the  principal  sum,  charges  of  protest,  and  interest  from  the  time  of  notice  of  prote^ 
and  demand  of  principal  and  damages,  are  as  follows:  if  drawn  on  persons  in  the  United 
States,  or  territories  thereof,  (excepting  the  state  of  Louisiana,)  ^re  per  cent,  on  thepriD- 
cipal  sum;  on  persons  in  Louisiana,  or  other  place  in  North  America,  or  the  islands  there* 
of,  (excepting  the  north-west  coast  of  Mexico,)  or  in  any  of  the  West  India  or  Bahto^ 
islands,  ten  per  cent ;  on  persons  in  the  island  of  Madeira,  the  Canaries,  the  Azores,  the 
Cape  de  Verd  islands,  the  Spanish  Main,  or  Mexico,  fifteen />«■  cent.;  on  persons  in  E* 
rope,  or  the  islands  thereof,  twenty  per  cent ;  on  persons  in  any  other  part  of  the  world. 
twenty-five  per  cent. 
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CHAPTER  VI. 


OF  THE  ACTION  OF  DEBT  ON  A  BILL,  &c. 

1  HE  remedy  bj  aetian  of  d^U  to  enforce  pajment  of  a  bill  or  note^ 
and  the  proof  of  it  under  the  commUnonof  banhmptcy^  remain  to  be 
considered  in  this  chapter. 

The  action  of  debt  on  simple  contract  was  formerly  much  in  use,  but  Sect  i.  Of 
was  afterwards  disused  on  account  of  the  loager  of  iau>$*  it  has  lately  the  action 
•  revived  in  practice,  and  is  now  become  a  common  action  for  the  *'®co-^jJ**^ 
very  of  money  due  on  simple  contract.     The  principal  advantages  *^  ' 

arising  from  adopting  this  remedy  are,  Jiret,  that  tne  plaintiff  need  not, 
after  judgment  by  default^  execute  a  writ  of  inquiry,  or  refer  to  the 
Master  to  compute  principal  and  interest;  and  secondly^  that  the  defen- 
dant must,  in  debt,  on  a  oUl  of  exchangej  if  there  be  no  other  count  in 
the  declaration  on  another  simple  contiuct,  put  in  special  bail  on  bring- 
ing a  writ  of  error  ;^  but  bail  m  error  is  not  necessary,  on  a  judgment 
by  de&ult  in  debt,  on  a  promisaory  note,  the  validity  of  which  instru- 
ment was  not  established  until  after  the  statute  James  1.  c.  S.""  And 
if  a  declaration,  in  debt  on  a  bill  of  exchange,  contain  any  one  count ' 
on  a  contract  for  which  debt  would  not  lie  at  the  time  of  passing  the 
statute  3  James  1  c.  8,  bail  in  error  is  not  necessary.*  Debt  on  sim- 
ple contract,  also,  is  not  sustainable  against  executors  or  administrators,* 
except  in  the  Court  of  Exchequer,  where  wager  of  law  is  not  allowed,' 
or  by  special  custom  in  the  city  of  London.* 

This  action  may  be  supported  by  the  payee  of  a  promissory  note 
against  the  makers  when  expressed  to  be  for  value  reeeived^^  and  by 
the  payee  of  a  foreign  or  inland  bill  of  exchange  expressed  to  be  for 
value  received  against  the  drawer j^  and  by  the  first  inaorsee  against  the 
first  indorser,  who  was  also  the  drawer  of  a  bill  payable  to  his  own 
order.^  In  Bishop  v>  Young,i  (the  most  recent  decision  on  the  sub-[  428  ] 
ject,)  the  court  saia,  ^^  We  do  not  say  how  the  case  would  stand,  if  the 
*<  action  were  brought  by  any  other  person  than  him  to  whom  the  note 
*^  was  ori^nally  given,  or  against  any  other  person  than  him  by  whom 
**  it  was  signed  and  made,  or  if  the  note  itself  did  not  express  a  con- 
*^  sideration  upon  the  face  of  if  Therefore  it  is  still  uncertain,  whe- 
ther in  respect  of  the  want  of  privity  between  the  parties,  an  indorsee 
can  support  an  action  of  debt  against  the  drawer  of  a  bill  or  maker  of 
a  note. 

*  Gilb.  on  the  AcUon  of  Debt,  363,  4.  '  Id.  Jhid. 

k  Ablet  y.  Ellis,  1  Bo«.  a  Pul.  249.  g  The  City  of  London'i  case,  8  Co.  126  », 

Tner  ».  Bndjman,  2  EmI,  869.  b  Bishop  9.  Young,  2  Bos.  &  Pu].  78. 

l^^^' ondgmK:^,  2  KmU  959.  Bayl.  126.    Selw.  4th  edit  36S, n.  69. 

*   B^™  J-  ^^^'al?"""-  ^^'   ^"         •  Bidiop  V.  Young,  2  Bos.  &  Pnl.  82,  88, 

""'  ^vS^:l^Ti  New  Kep.  298.  ^'^  J^^^  ..  8t?wa^,  Skin  346. 

I>f  orwood  p.  Read,  Plowd.  182.     Pslmer         *  Stratton  v.  Hill,  3  Price,  263. 

rf.  Lawson,  1  Lev.  200.    Pinchon's  case,  9         >  Bishop  p.  Young,  2  Bos.   &  Pul.  78-      • 

Co.  86,  7.    8  Bla.  Com.  347.  84. 
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fleet.  1.  Of  Debt  ifl  not  sustainable  on  a  cottaieral  engagement,  as  on  a  promise 
€f  deb^^^'^  to  pay  the  debt  of  another  ;■  and  it  has  been  holden,  that  debt  c&nnot 
bill  or  note!  ^^  supported  on  a  bill  of  exchange  bj  the  payee  against  the  acceptor;' 
therefore  bail  in  error  is  not  necessary  upon  a  judgment  in  debt  against 
the  acceptor  of  a  bill  ;•  /int,  becanse  no  privity  of  contract  exists 
between  those  parties  $»  and  secondly,  because  in  an  action  of  debt  on 
simple  contract,  the  consideration  ought  io  be  shown,  which  is  not 
stated  in  a  declaration  on  a  bill^  and  an  acceptance  is  only  in  the 
nature  of  a  collateral  promise  or  engagement  to  pay*  which  creates  no 
duty.<i  In  Rumball  t;.  Bali,'  the  plaintiff  recovered  in  an  action  of 
^9  3  debt  on  a  poromissory  note,  uid  in  another  reporter  it  is  said,  that  detit 
will  lie  against  the  maker  of  *a  note,  but  not  against  an  indorser."  In 
Welsh  V.  Craig,  ^  it  was  holden,  that  debt  would  not  lie  upon  a  note, 
but,  as  it  has  been  observed,  it  does  not  appear  by,  or  against,  vhat 
particular  party  that  action  was  brought,  **  though  from  the  ar^ment  of 
'counsel  it  may  be  inferred,  that  the  action  was  against  an  mdorser.' 
Debt  is  not  sustainable  on  a  promissory  note  payable  by  instalmenU. 
unless  the  whole  be  due,'  (^^^) 


■  Anon,  Hardr.  486.  Comi  Dig.,  tit 
Debt,  B.  Punlow  v.  Baily,  2  Ld.  Raym. 
1040.  Hodflden  9.  Harridge,  2  Saund. 
62  b. 

•  Bishop  9.  Totmg,  2  Bos.  h  PuJ.  80.  82, 
88.  Anon  Hardr.  486.  Simmonds  v. 
Panninter,  1  Wib.  185.  Browne  v,  Lon- 
don, 1  Mod.  286.  Gilb.  tit  Debt,  364. 
Com.  Dig.  tit  Debt,  B.  Anon.  12  Mod. 
646.  BajL  94.  1  Taunt  640.  2  Campb. 
197,  n.  a. 

®  Webb  V.  Geddes,  1  Taunt  640. 

P  tlol.  Ab.  497,  pL  4.  10.  Core's  case, 
1  Dyer,  21  a. 

4  Bishop  V.  Young,  2  Bos.  fc  Pul.  88. 
Hodges  V.  Steward,  1  Salk.  125,  pi.  6. 
Yin.  Ab.  tit  Bills,  N.  But  perhaps,  the 
action  "of  debt  might  now  be  sustainable 
by  the  payee,  &c.  against  the  acceptor, 
jirst,  because  with  respect  to  privity  of 
contract,  it  has  been  holden,  that  if  one 
deliver  money  to  another  to  pay  over  to 
a  third  person,  the  cestuique  use  mat  sus- 
tain an  action  of  debt  against  the  bailee 
to  recover  it  Harris  v,  De  Bervoir,  CrO. 
Jac.  687.  1  Rol.  Ab.  441.  697.  1.  66. 
Whorewood  v,  Shaw,  Yelv.  23.  And  the 
acceptance  of  a  bill  amounts  to  a  promise 
in  law,  to  pay  the  amount  of  it  to  the 
person  in  whose  favour  it  is  drawn.  Hus- 
sey  9.  Jacob,  1  Ld.  Rayrii.  88.    And  «e- 


amtVy,  because  an  acceptance  is  not  i 
collateral  engagement,  nor  is  it  similar  to 
a  promise  by  A.  to  pay  tliie  debt  of  R,  i^ 
B.  do  not,  an  argument  which  wii  »r 
duced  in  support  of  the  doctrine,  hut  tbc 
acceptor  is  primarily  liable.  Biahop  r 
Young,  2  Bos.  &  Pul.  83.  And  /a^/v> 
because  whenever  the  common  law  or  cos- 
tom  raises  a  duty,  debt  lies  for  it,  Aiun^ 
Hardr.  488.  Com.  Dig.  tit  Debt,  A. 
Hussey  v.  Jacob,  Ld.  Raym.  88,  oa  wbkk 
ground  Twisden,  J.  beld^  that  iwUlniaivt 
asmmpsU  would  lie  on  a  biD  of  exchasge 
at  the  suit  of  the  payee  against  the  accept- 
or. Brown  o.  Ix>ndan,  1  Veat  \^ 
Anon.  Holt,  296.  Anon.  12  Mod.  S4!l 
Hodges  o.  Steward,  Skin.  346.  ace.  Bro«a 
o.  London,  1  Freem.  14.       1  Mod.  295. 

1  Vent  152.  &  C.  Hodges  v.  Steward. 
Comb.  204.  contra, 

'  Rumball  «.  BkOI,  10  Mod.  38,  (^ 
served  on  m  Bishop  v.  Young,  2  Bos.  k 
Pul.  84. 

•  1  Mod.  Ent  312,  pi.  18. 

« Welsh  T>.  Craig,  2  Sra.  680.  8  Mod 
173.  S.  C.  observed  on  in  Biabop  vl  Yoao^. 

2  Bos.  &  Pul.  80, 81,  82. 

"  Bishop  V.  Young,  2  Bos.  U  Pal  SI 
Bayl.  94,  ni  c. 

*  Bishop  V.  Young,  2  Bos.  &  Pul.  80. 
y  Rudder  v.  Price,  1  Hen.  Bla.  548. 


(647)  In  Maryland  debt  will  not  lie  on  a  note  at  the  suit  of  a  payee  or  his  admiiu'tit' 
tors  against  the  maker.  Lmdo  v.  Gardner^  1  Craneh,  848.  In  FirgMa  debt  wiH  fst 
lie  against  an  acceptor  of  a  bill,  even  in  n  suit  l^  the  payee.  Smith  t.  $agar,  3  Hew 
and  Mvmf.  Rep.  394.  Wtlmm  v.  CrowdkUl,  2  Munf.  Kep.  302.  Bat  an  actiao  of  debt 
lies  by  sutute  for  the  holder  of  a  bill  against  the  drawer  and  mdors^  Ok  case  of  a  defioj' 
m  payment    SUuum  v.  Pomeroy,  6  Crahch,  221. 

An  action  of  debt  cannot  be  maintained  on  a  note  for  the  payment  of  n  liquidated  «i9 
in  current  bank  paper.    Camphell  v,  JVHiter,  I  Litt  30. 

But  debt  lies  hv  the  drawer  agamst  the  acceptor  of  a  bill  of  ezchMige  payable  io  ^ 
drawer  or  order  for  value  received  in  goods.  PHddiy  v.  Hmhrey,  1  Bara.  ft  Ctttt^ 
674. 
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CHAPTEB  VIL 


OF  BANKRUPTCY. 


In  the  preceding  chapters,  our  attention  has  been  principally  directed 
to  the  consideration  or  the  remedies  in  cases  where  the  parties  to  a  bill 
or  other  negotiable  security,  may  be  supposed  to  be  solvent*  In  this 
chapter  the  rights  and  liabilities  of  the  parties,  and  the  coarse  of  pro* 
ceeding  in  the  case  ei  bankruptcy^  will  be  treated  of.  In  this  inquiry,, 
we  shall  only  consider  that  part  of  the  law  of  bankruptcy  which  pe- 
culiarly relates  to  bills  of  exchange  and  other  negotiable  securities. 

The  subject  is  to  be  considered  under  the  following  heads  :— 

I.  What  constitutes  a  trading  by  being  a  party  to  bills. 
II.  The  ad  of  bankruptcy  in  relation  to  bills. 

III.  The  pttUioning  creditor's  debt  by  being  holder  of  bill,  n 

IV.  The  proof  of  bills,  &c. 

Ist.  What  bills  may  be  proved. 
2d.  Who  may  prove. 

3d.  Against  whom  and  under  what  commission. 
4th.  For  what  sums  or  to  what  extent  the  proof  may  be  made* 
5th.  The  time  of  proof  and  of  claims. 

6th.  The  mode  and  terms  of  proof,  and  remedy  for  the  dividend; 
rth.  The  consequences  of  not  proving,  and  effect  of  certificate. 
V.  Of  muttud  credit. 

VI.  General  effect  of  bankruptcy  on  the  properly  of  the  bankrupt 
and  of  others. 

I.  WHAT  CONSTITUTES  A  TRADING  BY  BEING  A  PARTY 

TO  A  BILL. 

With  respect  to  the  trading ;  drawing  and  redrawing  bills  of  ex-  1.  The  tn^ 
change,  for  the  sake  of  the  profit,  is  a  trading  sufficient  to  subject  adi^g. 
party  to  be  made  a  bankrupt,  without  other  circumstances,  if  it  be 
general  and  not  merely  occasional. ■    This  is  founded  on  the  IS  Eliz. 
C'  r,and  21  James.  1.  c.  19.  s.  2,  which  enact,  <^That  every  person  [  431   ] 
*^  using  the  trade  of  merchandize  by  way  of  bargaining,  exchans^,  bar- 
^'  tering,  chevisance,  or  otherwise,  in  gross  or  by  retail,  may  become 
*' bankrupts."    Instances  of  this  description  do  not  often  occur.     In 
the  case  of  Richardson  v.  Bradshaw,^  the  bankrupt,  Wilson,  for  several 
years  received  money  from  officers  and  other  persons,  and  his  cashier 
g&ve  accountable  notes  for  it,  and  these  persons  drew  from  time  to  time 
vpon  Wilson  for  such  sums,  payable  either  to  bearer  or  order,  as  they 
thought  proper;  and  this  repeated  dealing  was  held  to  be  a  trafficking  in 
^xchanee,  and  a  trading  sufficient  in  itself  to  subject  him  to  a  commis- 
sioQ  of  D&Qkniptey^"  upon  the  principle,  that  persons  of  this  description 

*  RichudMn  «.  Bradthaw,  1  Atk.  129.         ^  1  Atk.  128.    Cook,  61. 
Haakey  tr.  Jcmcs,  Oowp.  745.    I  Mont         *  Richardson  v,  Bradsfaaw,  1  Atk.  129. 
^  CuHos,  10.    Cook;  52.  Ez  parte  Wilson,  1  Atk.  218. 


431  BANKRUPTCY. 

1 .  The  tn*  make  merchandize  of  money  and  Mils,  and  gain  an  extensive  credit  upon 
'*^'         the  profits  of  that  course  of  dealing,  in  the  same  manner  as  other  mer- 
chants and  traders  do  by  buying  and  selling,  or  nsing  tiie  trade  of  mer- 
chandize in  gross,  or  by  retail,  with  respect  to  other  goods  and  mon- 
able  chattels.  <>    On  the  same  principle,  borrowing  money  abroad  for  the 

~  purpose  of  repaying  it  in  England  at  a  certain  rate  of  exchange,  and 
repaying  it  by  bills  upon  bankers  in  London,  to  whom  foreign  bills  were 
remitted  to  make  the  payment,  was  held  to  be  a  trading.^"  fiut  an  oc- 
casional drawing  and  redrawing  bills  of  exchang^,  though  for  ^e  sake 
of  profit,  as  where  it  is  done  for  the  purpose  ot  raising  money  to  im* 

Srove  a  person's  own  estate,  or  for  other  private  occasions,  will  notren- 
er  a  person  liable  to  the  bankrupt  laws/  And  the  statutes  relating  to 
Exchequer  Bills'  expressly  provide  that  a  party  circulating  the  same 
shall  not  be  deemed  a  trader  within  the  bankrupt  laws. 

II.  THE  ACTS  OF  BANKRUPTCY  IN  RELATION  TO  BILLS. 

2.  Act  of     With  respect  to  the  act  of  bankruptcy;  stopping  payment,  or  refusln; 
baakniptr   payment  of,  or  renewing  a  bill  of  exchange,  aoes  not  amount  to  an  act 
^'  of  bankruptcy.^    But  a  denial  by  a  trader  to  the  holder  of  a  bill  of  ex- 
change actually  due,  or  to  his  clerk,  at  any  time  of  the  day,  when  it  be- 
came due,  constitutes  an  act  of  bankruptcy,  which  cannot  be  avoided  bj 
afterwards  appearing  in  public  and  paying  the  bill  before  five  o'clock 

[  432  ]  of  that  day.  ^  So  if  a  commission  has  been  issued  against  a  party  to  a 
bill,  and  he  afterwards  compromises  with  the  petitioning  creditor  bj 
paying  a  part  of  the  debt,  this  will  in  itself  constitute  an  act  of  bank- 
ruptcy;'' and  though  stopping  payment  is  not  of  itself  an  act  of  bank- 
ruptcy, the  statutes  wnich  protect  payments  and  other  transactions 
taking  place  after  a  secret  act  of  bankruptcy,  expressly  provide  that 
stopping  payment  shall  be  equivalent  to  notice  of  the  act  of  bankrupt- 
cy j^  but  tne  mere  circumstance  of  a  person's  renewing  a  bill  is  not  deem- 
ed stopping  payment  or  notice  of  insolvency. " 

III.  OF  A  PETITIONING  CREDITOR  IN  RESPECT  OF  A 

BILL. 

S.  Petitioii-     With  respect  to  the  petitioning  creditor's  debt^  when  founded  ui  put 

fog   credi-or  the  whole  on  a  bill  or  note,  there  must  be  a  debt  of  JBIOO,  or  debts 

tor's  debt  of  d6 150,  independently  of  interest,  for  interest  accruing  before  ihe  act 

of  bankruptcy,  cannot  be  added  to  the  principal,  so  as  to  constitute  a 

food  petitioning  creditor's  debt,  unless  interest  be  specially  made  p^j^* 
le  on  the  face  of  the  bill."  When  the  bill  or  note  is  completely  due 
and  payable  before  the  act  of  bankruptcy,  his  right  to  strike  a  docket 
stands  precisely  in  the  same  situation  as  that  of  other  demands  cop- 
pletely  due.  fiut  with  respect  to  bills  and  other  negotiable  securities 
not  due  at  the  time  of  the  act  of  bankruptcy,  the  holder  stands  in  a  dil- 

•>  2  Bla.  Com.  476.  low  «.  May,  1  Taunt  479.  J5z  ptrte  U^' 

«  IngfiB  V.  Grant,  6  T.  R.  580.    1  Mont     7  Yin.  61,  pL  14. 

^'iTj    1.         T         ry         .r.e    ,m*  *  Ex  parte  Gedge,  S  Vea.  34S.   C»««' 

•  Hankey  v.  Jones,  Cowp.  746.   1  Mont     57 

26.    CuUen,  18.    Cook,  60,  61.    Hanri-         I  ^  r2*^  .   ^    ,os   ^  «    49  Geo.  ^ 
aon  V.  Harrwon,  2  Esp.  Rep.  656.  .^  ^^  *•  ^  ^^^'  ^  ^    ^  "^ 

t  See  the  sUtute,  Cooke,  S4.  ^'  *^** 

*  OnUen,  66.    Anon.  1  Campb.  492,  (n.)        "  1  Campb.  492. 

.  >  Colkett  V.  Freeman,  2  T.  R.  69,  Mack-        •  Cameron  e.  Smith,  2  Bam.  ft  Aid.  3<^ 
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ferefit  situation.  The  date  of  a  promissory  note  made  hj  a  bankrupt,?-  PetiUon- 
is  prima  facie  evidence  to  show  that  the  note  existed  before  the  bank-  J^,^  ^™*' 
ruptcj;  but  no  declaration  bj  the  bankrupt,  subsequent  to  his  bank- 
ruptcy, would  be  admissible  to  prove  the  fact<>  But  if  two  persons 
exchange  acceptances,  and  before  the  bills  are  mature,  one  of  them 
commits  an  act  of  bankruptcy,  there  is  not  such  a  debt  due  from  him  to 
the  other,  as  will  sustain  a  commission.' 

The  7  Geo.  1.  c.  31,<i  enables  persons,  who  have  ^jven  credit  on 
bills,  bonds,  promissory  notes,  or  other  personal  securities,  not  due  at 
the  time  of  the  act  of  bankruptcy,  to  prove  the  same  under  a  commis- 
sion, deducting  a  rebate  of  interest  at  £5  per  cent.;  however,  the 
3d  section  enacted,  *^  That  no  such  creditor  shall  be  deemed  or  taken 
^'  to  be  a  sufficient  creditor  for  or  in  respect  of  such  debt,  to  petition j 
'^or  join  in  any  petition,  for  the  obtaining,  or  suing  forth  any  com- C  433  3 
*'  inisston  of  bankruptcy,  until  such  time  as  such  debt  shall  become 
*^  actually  due  and  payable."  But  the  statute  5  Geo.  2.  c.  SO.  s.  22. 
reciting  tnat  this  last  restriction  has  been  found  to  be  inconvenient, 
enacts,  *'  That  persons  taking  bills,  bonds,  promissory  notes,  or  other 
*' personal  security  for  their  money,  payable  at  k  tuture  day,  may 
'^petition  for,  or  join  in  petitioning  for,  any  commission  of  bank- 
"  ruptcy.** 

Since  this  statute,  if  a  bill  be  accepted  before  the  act  of  bankruptcy, 
though  it  be  not  then  payable,  the  holder  may  issue  a  commission 
against  the  acceptor:"  and  as  a  bill,  although  not  due  at  the  time  of  the 
bankruptcy  of  the  drawer  or  indorser,  may  be  proved  under  a  commis- 
sion against  them,*  it  should  seem,  that  since  the  stat.  5  Geo.  2.  c.  32. 
8.  22,  a  commission  might  also  be  issued  against  such  parties  $^  and 
though  it  was  doubted,  at  Nisi  Prius,  whether  a  bill  of  exchange  is  a 
good  petitioning  creditor's  debt  against  the  drawer  before  it  becomes 
due,  or  has  been  dishonoured  by  the  acceptor;<^  it  has  since  been  settied, 
that  such  a  bill  does  constitute  a  sufficient  petitioning  creditor's  debt, 
and  that  a  commission  may  be  issued  against  the  drawer,  altliough  the 
bill  was  neither  due  nor  had  been  presented  for  acceptance  or  payment, 
and  though  after  the  issuing  of  the  commission,  and  wnen  the  bill  became 
due,  the  drawee  had  duly  paid  it.* 

It  was  recently  determined,''  that  a  bill  of  exchange  to  the  precise 
amount  of  .^£100,  drawn  and  issued  by  a  trader,  before  an  act  of  bank- 
ruptcy, but  becoming  due  afterwards,  is  sufficient,  when  due,  to  found 
a  petition  for  a  commission  of  bankrupt  against  him,  though,  allowing 
a  rebate  of  interest,  there  was  not  at  the  time  of  the  act  of  bankruptcy 
a  debt  of  jBIOO. 

A  creditor,  by  a  bill  or  note,  made  by  the  bankrupt  before  the  act  of 
bankruptcy,  but  not  indoraed  to  the  holder  till  after,  is  allowed  to  be 
a  petitioning  creditor;  for  this  is  a  case  in  which  tlic  law  allows  the  as- 


**  Taylor  v.  Kinlock,  1  Stark.  175. 179. 
2  Rose,  474. 

P  Sarratt  v.  Austin,  4  Taunt  200.  208. 
2  Rom,  112. 

*i  See  the  statute  in  the  Appendix  ;  and 
M  to  the  words  "  give  credit,"  see  Lord 
£Uenboroiidi'8  observations  in  Starcy  v. 
Barnes,  7  &st,  441. 

'  1  Mont  44.    CuUen»  74. 

Chitty  on  bills* 


*  Macarty  v.  Barrow,    2  Stra.  949 

8  Wils.  16.  S.  C.  Ex  parte  Adney,  Cowp. 
460.  IMont  160.  Cullen,  98.  Ba^ 
198, 4. 

'  Starey  v.  Barnes,  7  East,  43& 

*  Rose  0.  Rowcroft,  4  Campb.  246. 
«  £x  parte  Douthat,  4  B.  &  A  67. 

y  Brett  o.  Levett,  18  East,  218.    BayL 
198,  n.  8.  1  Rose,  112. 
3D 
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?•  P«'i»t»«n-8ignnierit  of  a  chose  In  ucHon^  ami  the  assignment  relates  to  the  original 

tof*B  debt*"  ^^^^'  ^^^  ^^^^  assignee  stands  in  the  original  creditor's  place.*    For  the 

r*^434    1^^"*®  reason,  a  creditor  may,  to  a  dent  due  to  himserf  before,  take  a 

^  ^  note  of  the  bankrupt,  indorsed  to  him  after  the  bankruptcy,  to  make  up 

the  sum  required  by  the  statute:  it  being  sufficient  witnin  the  words  of 

the  statute,  that  there  is  an  existing  debt  (of  the  requisite  amount)  in 

the  person  of  the  petitioning  creditor  at  the  time  he  petitions.*    It  must 

be  proved,  however,  in  order  to  support  the  commission,  that  the  bill 

was  indorsed  by  the. bankrupt  to  the  petitioning  creditor  before  the 

'  suins:  out  of  the  commission.^ 

The  holder  of  a  bill  or  note  to  the  amount  of  JSIOO,  or  upwards, 
though  he  may  have  bought  it  for  less,  is  a  creditor  for  the  full  sum, 
and  may  issue  a  commission. «  But  these  statutes  only  enable  creditors, 
upc^n  written  securities  to  issue  a  commission,  and  do  not  enable  a 
creditor,  for  goods  sold  on  credit  not  elapsed,  to  strike  a  docket, 
although  the  agreement  were,  that  the  goods  should  be  paid  forb^a 
present  bill  payable  at  a  future  day.'  And  these  statutes  do  not  affect 
bills  of  exchange  or  other  securities  given  or  indorsed  after  the  act  of 
bankruptcy,  on  which  the  commission  is  founded^  in  respect  of  which 
a  person  cannot  in  general  be  a  petitioning  creditor ;"  and  though 
the  46  Geo.  3.  c.  135.  s.  2,  enables  persons  to  prove  debts,  contracted 
after  a  secret  act  of  bankruptcy,  and  before  the  commission,  yet  it 
does  not  authorize  a  creditor  to  strike  a  docket  in  respect  of  such  a 
debt.' 

But  when  a  good  petitioning  creditor's  debt,  and  an  act  of  bank- 
ruptcy subsequent  to  it  has  been  proved,  it  is  not  sufficient,  in  order 
to  invalidate  a  commission  founded  on  it,  to  prove  a  prior  act  of  bank- 
ruptcy, without  also  proving  a  prior  debt,  sufficient  to  sustain  a  com- 
mission :  and  it  is  not  competent  for  the  bankrupt  himself  to  set  up 
a  former  act  of  bankruptcy,  in  order  to  invalidate  his  commission.* 
And  if  a  creditor  take  a  bill  after  an  act  of  bankruptcy  for  a  debt  con- 
tracted before,  drawn  by  the  bankrupt  upon  one  who  had  no  effects 
in  his'  hands  at  the  time,  or  previous  to  the  bill's  becoming  due, 
the  original  debt  is  not  extinguished  by^  want  of  notice  to  the 
drawer,  of  the  bill's  having  been  dishonoured,  and  is  sufficieot  to 
{_  435  ]  support  a  commission.  Want  of  notice,  though  in  general  tantamount 
to  payment,  is  not  so  in  this  case,  for  having  no  effects  in  the  drawee's 
hands,  he  cannot  be  injured.*"  And  it  has  even  been  held,  thatif^ 
after  committing  a  secret  act  of  bankruptcy,  a  trader  gives  to  his  cre- 
ditor a  bond  for  a  debt  due  on  simple  contract  before  the  act  of  bank- 
ruptcy, it  does  not  so  far  extinguish  the  simple  contract  debt  as  to 
deprive  the  creditor  of  his  right  ix^  petition.'    Where,  however,  the 


*  Ex  parte  Thomas,  1  Atk.  78.  Anon. 
2  Wils.  1S5.  Bingley  v.  Maddison,  Co. 
Bank.  Law,  19.  Cullen,  74.  1  Mont. 
48.  46.  4  Campb.  246,  in  notes.  Bayl. 
194,6. 

•  Glaister  o.  Hewer,  7T.  R.  498.  Cooke, 
20.  Cullen,  75.  1  Mont  48. 

^  Rose  0.  Rowcroft,  4  Campb.  245. 

«  £z  parte  Lee,  1  P.  W.  788.  Ex  parte 
Marlar,  1  Atk.  150.  1  Mont  4S. 

<*  Hoskina  v.  Duperoy,  9  East»  498. 
Cothay  v,  Murray,  1  Campb.  335. 

«  Moss  V,  Smith,  1  Campb.  489.  490. 
CuUeo,  73.  1  Mont.  40, 41  j  but  see  as  to  the 


validity  of  all  contracts  entered  into  *^ 
a  secret  ftct  of  bankruptcy,  more  tbu 
two  calendar  montbs  before  the  due  « 
the  commission,  46  Geo.  8.  c.  185.  Btjl 
195,6. 

'  Moss  0.  Smith,  1  Campb.  489. 
t  The  lOng  «.  BuUock,   1  Tanat  71. 
Bayl.  195,  j6. 

«»  Bickcrdikc  ».  Bollman.  IT.%^ 
Cullen,  75. 

'  Ambrose   o.  Clendon,  2  Stra.  1^ 
Daw  1^.  Holdsworth,  Peake>  64.    CoIIes 
75.    1  Moat  41  to  44. 
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tach^s^  01*  conduct  of  the  holder  have  deprived  him  of  his  rcmedjatS- P«t>*»'^n- 
law  against  the  trader,  who  has  committed  an  act  of  bankruptcy,  it  j**^   V^^^ 
will  be  equally  incompetent  to  him  to  strike  a  docket.     And  in  general,  **  *  ®   • 
if  the  commission  be  against  the  drawer  or  indorser  of  a  bill,  it  must 
he  proved  that  he  had  dile  "tiotice  of  non-payment,  the  same  as  in  an 
action^  but  proof  that  after  an  act  of  bankruptcy  he  admitted  that  he 
knew  the  bill  would  not  be  paid,  will  suffice.  ^ 

It  was  held  in  the  case  of  Man  v.  Shepherd, *  that  if  a  creditor, 
knowine  that  his' debtor  has  committed  an  act  of  bankruptcy,  receive 
part  of  hijs  debt^  the  payment  is  void,  and  the  original  debt  remains  in 
lorce,  and  will  support  a  commission,  founded  on  the  petition  of  such 
creditor.  But  a  debt  which  could  not  be  recovered  in  an  action,  in 
consequence  of  a  plea  of  the  Statute  of  Limitations,  nor  in  equity  by 
analogy  to  it,  will  not  be  sufficient  to  support  a  commission^  or  be 
proveable  under  it.»  And  in  general,  whatever  objection  would  pre- 
clude the  holder  of  a  bill  from  recovering  at  law,  or  in  equity,  will 
equally  preclude  him  from  Issuing  a  commission  of  bankruptcy ;  for, 


''commission  had  not  issued,  could  by  legal  or  equitable  remedies 
''have  compelled  payment.'*  Hence,  it  is  necessary  in  considering 
when  a  person  ma;^  strike  a  docket,  or  pil>ve  in  respect  of  a  bill  of 
exchange,  to  keep  in  view  the  rules  which  have  been  stated  in  the 
previous  part  of  tnis  work,  as  well  as  those  more  particularly  relating 
to  this  part  of  the  subject 

When  the  debt,  in  respect  of  which  the  docket  is  to  be  struck,  isf  436  ] 
due  to  several  persons^  whether  as  general  partners  or  otherwise,  they 
must  all  be  petitioning  creditors,  and  a  commission,  founded  upon 
the  petition  of  one  of  such  creditors,  could  not  be  supported  ;""  the 
proceedings  under  a  commission  being  analogous  in  this  respect  to  an 
action."  But  it  is  not  necessary  that  all  the  partners  should  join  in 
the  affidavit  of  the  debt  It  will  suffice,  if  one  of  them  swear  that  the 
debt  is  due  to  himself  and  partners.' 

The  petitioning  creditor  is  considered  as  having  determined  his  elec- 
tion by  taking  out  a  commission,  and  is  not  allowed  afterwards  to  pro- 
ceed at  law.  though  for  a  demand  which  is  alleged  to  be  distinct  from 
that  oa  which  he  sued  out  the  com  mission,  i 

IV.  OF  THE  PROOF  OF  BILLS  UNDER  A  COMMISSION. 

Previously  to  the  statute  7  Geo.^  I.  c.  31,  no  debt,  unless  it  were 4  Proof  of 
completely  due,  and  payable  at  the  time  of  the  act  of  bankruptcy  could  bbb. 

^  Bret*  V.  Levett,  18  EJtst,  213,-1  Rose,  "  Buckland  v,  Newsome,  1  Taunt.  477 

103,  n.  •.  1  Oampb.  474.  8.  C. 

1  6  T.  B.   79.     CuUen,  69,     1  Mont  **  1  Saund.  153,  n.  1.291,  (.  g.   2Stra 

35.  820.     1  Boa.  St  Pul.  78. 

•»  Ex  parte  Dewdney,  13  Vea.  379,  498.  p  2  Cooke,  1.    4  Mont  14,  n.  B.  Vide 

ace. ;  but  ace  1  Cooke,  16,  eoiUrcu  15  Vca.  Form  of  Affidavit,  post;  Appendix. 

496.     If  bankrupt  do  not  object  no  one  •»  Ex   parte  Lewis,   1   Alk.   154.     Ex 

flse  can.     See  5  Burr.  2^38.     1  Mont.  38.  parte  Callow;  8  Vea.  1.    Ex  parte  Ward, 

15  Vea.  491,  3, 4.  1  Atk.  153.     Culkn,  151.    Cooke,  25. 


436  BAKKftUPTCr. 

4.  Proof  of  be  prored,  though  it  became  due  before  the  bftuing  of  the  coiiiimsiion/ 
bilk.         'fi^g  gtatiite  contains  the  following  recital  and  enactments : — 

<<  Whereas  merchants  and  other  traders  in  goods  have  been  very  often 
« obliged,  and  more  especially  of  late  years,  to  sell  or  dispNMe  of 
**  their  goods  and  merchandizes  to  such  persons  as  have  occasion  for 
«<  the  same,  upon  trust  or  credit,  and  to  take  bills,  bonds,  promissory 
*< notes,  or  other  personal*  securities  for  their  moiieva,  payable  at  the 
*<  enrd  of  three,  four,  or  six  months,  or  other  future  days  of  payment; 
<<  and  the  buyers  of  such  goods  becoming  bankrupts,  and  commissions 
*<of  bankruptcy  l^eing  taken  out  against  them,  before  the  money  upon 
<<8uch  bonds,  notes,  or  other  securities  became  payable,  it  hath  been 
*<  a  question  whether  such  persons,  giving  such  credit  on  such  secv- 
*<rities,  should  be  let  in  to  prove  their  debts,  or  be  admitted  to  have 
«*  any  dividend,  or  other  benefit  by  the  commission,  before  such  time 
*^as  such  securities  became  payable,  which  hath  been  a  ^eat  dis- 
*<  couragement  to  trade,  and  great  prejudice  to  credit  witiiin  this 
«*  realm  5''  for  remedy  whereof,  it  is  enacted^  **  That  all  and  every 
{[  437  ]  **  person  and  persons,  who  have  given  credit,  or  at  any  time  or  times 
^<  nereafter,  shall  give  credit  on  such  securities  as  aforesaid,  to  any  per- 
^*  son  or  persons,  who  is,  are,  or  shall  become  bankrupts,  upon  a  good 
*^  and  valuable  consideration,  bona  fidcy  for  any  sum  or  sums  of  mo- 
••  ney,  or  other  matter  or  thing  whatsoever,  which  is  or  shall  pot 
•*  be  due  or  payable  at  or  before  the  time  of  such  person's  becoming 
<^  bankrupt,  shall  be  admitted  to  prove  his,  her,  and  their  several  and 
<*  respective  bills,  bonds,  notes,  or  other  securities,  promise,  or 
<*  agreements  for  the  same,  in  like  manner  as  if  they  were  made 
*<  payable  presently,  and  not  at  a  future  da^r ;  and  shall  be  entitled 
<^  unto,  ana  shall  have  and  receive  a  proportionable  part,  share,  and 
*<  dividend  of  such  bankrupt's  estate,  in  proportion  to  the  other  credi- 
*^  tors  of  such  bankrupt,  oeducting  only  thereout  a  rebate  of  interest^ 
**  and  discounting  such  securities,  payable  at  future  times,  after  the 
<*  rate  of  five  pounds  per  centum  per  annum,  for  what  he  shall  $0  re- 
**  ceive,  to  be  computed  from  the  actual  payment  thereof,  to  the  time 
**  such  debt,  duty,  or  sum  of  money,  should  or  would  have  become  doe 
**  and  payable,  in  and  by  such  securities  as  aforesaid.'*  In  the  second 
section  it  is  enacted,  "  That  all  and  every  person  or  persons,  who  now 
**  are,  or  shall  become  bankrupts,  shall  oe  discharged  of  and  from  all 
*'  and  every  such  bond,  note,  or  other  security  as  aforesaid,  and  shall 
**  have  the  benefit  of  the  several  statutes  now  in  force  against  bank- 
<*  rupts  in  like  manner,  to  alF  intents  and  purposes,  as  if  such  sum  of 
*<  money  had  been  due  and  payable  before  the  time  of  his  becoming  a 
"bankrupt." 

The  subsequent  statute,  5  Geo.  2.  c.  30.  s.  22.,  is  considered  as  a 
legislative  construction  of  the  7  Geo.  I.  c.  31.  and  to  confine  that 
statute  to  written  securities.*  But  it  is  provided  by  the  49  Geo.  5. 
c.  121.  s.  9.  **  That  all  persons  who  have  given  credit  to  anjr  per?®" 
«  who  shall  become  bankrupt,  upon  good  and  valuable  consideration 
«*  for  any  money  whatever,  which  shall  not  be  due  or  payable  at  or 
•*  before  the  time  of  such  person's  becoming  bankrupt,  shall  be  admit- 
"  ted  to  prove  such  their  aebts,As  if  the  same  were  payable  prescntlj* 

»  Barnforf  v.  Burrell,  2  Bos.  h  Pul.  1,         •Hoskins  v.  Dupcroy,  9  East,  503j^ 

-  mu    -^-  .  <.  »  u  *  *!.•       Parelow  ©.  DearloTe,  4  East,  458.    If* 

•  The  statute  saya,  "  pemms."  but  th^     ^^  ^^^  ^^  ^^  ^^j^^  j^  Culto. 

is  a  mistake,  see  6  Geo.  2.  c  80.  s.  22.  74,  and  I  Mont.  45. 
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«  or  not  at  a  future  day ;  and  shall  be  entitled  to,  and  shall  have  and  ^^^  ^^ 
*«  receive  proportional  dividends,  equallv  with  the  other  creditors,  de-*^"* 
««  ducting  in  cngland,  £5  per  cent:,  and  in  Ireland,  £6  per  cent,  inte- 
^<  rest,  to  be  computed  from  the  actual  payment,  to  the  time  such  debts 
'*  would  become  payable,  according  to  the  terms  upon  which  the  same 
•*  were  contracted." 

Upon  these  statutes,  die  proof  of  a  bill  of  exchange  under  a  commis-  [  438  3 
sion,  may  be  centered  unaer  the  following  heads  :-^ 

let 9  What  bSif  notCj  fyc.  may  be  proved, 

Sd*,    Who  may  prove. 

Sd^    Jlgcdnst  whom^  or  under  what  commission, 

4/A,  /hr  tohat  swns,  or  to  tohat  extent,  the  proof  may  be  made. 

5th,  The  time  of  proof ,  and  of  claims. 

6th,  U^  mode  and  terms  of  proof  ,  and  remedy  for  the  dividend. 

1th,  The  consequence  of  not  proving,  and  effect  of  eerfifieaie, 

Ist^  Wlust  bills  are  proveable. 

From  the  judgment  of  Lord  Eldon,  in  the  case  Ex  parte  Dewdney,*  lit  What 
it  may  be  collected,  that  wherever  a  bill  of  exchange,  or  other  nego-hilli  prove- 
tiable  security,  would  be  valid  at  law,  so  as  to  support  an  action,  it  *^'^' 
may  be  proved  under  a  commission  ;  and,  on  the  other  hand,  it  appms 
to  be  a  general  rale,  that  a  bill,^  not  available  at  law  or  in  equity,  can- 
not be  proved  under  a  commission.     A  bill  founded  upon  a  usurioua^ 
gamingi  or  other  considerationy  rendering;  it  void  by  some  statute,  can- 
not be  proved,  even  by  a  bona  fide  holder  :>  and  whenever  the  holder 
himself  has  received  the  bill  upon  any  illegal  contract,  he  cannot, 
in  general,  prove  such  bill  in  respect  of   such  consideration  *^  and 
the  assignees  and  creditors  have  a  ri^ht  to  insist,  that  tiie  whole  so- 
curity  is  void,  and  unless  they  submit  to  pay  what  is  reallv  due,  the 
court  cannot  order  it,  and  frequent  applications  of  that  sort  bave  been 
refused.* 

In  Ex  parte  Bulmer,*  where  promissory  notes,  given  by  a  stock- 
broker for  the  balance  of  an  account  of  money  advanced  to  him  to  be 
employed  in  stock-jobbing  transactions,  contrary, to  the  Stock  Jobbing 
Act,  and  part  of  the  consideration  consisted  of  the  profits  upon  those 
transactions,  and  the  residue  for  money  received,  which  he  had  applied 
to  his  or^m  use,  Lord  Erskine  would  not  permit  the  petitioner  to  prove 
the  promissory  notes  as  binding  obligationsi  as  the  consideration  for  them 
was  made  up,  though  in  a  very  small  part,  of  the  fruit  of  the  illegal 
use  of  the  money  lodged  with  the  bankrupt,  but  allowed  the  petitioner 
to  prove  the  sum  i^[ipned  by  the  bankrupt  ix^  his  own  use,  as  money  had 
ana  received. 

Where  the  consideration  of  the  bill  consisted  of  two  parts,  one  bad  [  439  3 
and  the  other  sood,  and  no  statute  declares  that  the  bill,  under  such 
circumstances,  uiall  be  absolutely  void,  the  rule  in  equity,  as  well  as  in 

•  Ex  parte  Dewdney,  15  Yes.  495.    Ex        7  Ante,  68  to  89,  as  to  illegality  of  son- 

parte  JSifmnford,  16  Vea.  289,  and  Bayl.  sideration  in  ceneral. 
101 

-Expartc  Skip,  2V«i.jun.  489.    Ex  J^^J^^^^^^^ 

parte  Mather,  8  Vea.  878.    Ex  parte  M09.  *  ^^  J""'  *^''    omilea,  89.    9  V«fc  84. 
ridge,  Cooke,  888.  *  18  Vea.  818  and  829. 
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i0t  WUtbaBkrnptcy,  h^  that  the  security  shall  avail  as  to  what  was  good.  AnJi^ 
^^j'^l^^^' therefore,  where  a  broker,  naving  been  employed  to  effect  some 
insaraaces*  one  of  which  was  ill^al,  (being  on  a  voyage  from  Oatend  to 
the  East  Indies,)  the  principal,  in  consideration  of  the  money  laid  out 
in  effecting  them,  indorsea  to  him  a  bill  drawn  by  himself^  and 
payable  to  his  own  order^  upon,  and  accepted  by  a  person,  who 
afterwards  became  a  bankrupt;  the  broker  (the  indorsee)  was  not 
allowed  to  prove  under  the  commission  issued  a^inst  the  acceptor,  in 
respect  of  such  part  of  the  debt  as  arose  on  the  illesal  insurance ;  but 
it  was  held,  he  might  prove  for  the  rest  on  the  bfll  itself.  ^  Where 
there  has  been  an ,  antecedent  legal  debt,  and  a  bill  is  afterwards 
taken,  but  which  turns  out  to  be  invalid,  on  account  of  usury ,  or 
otherwise,  the  demand  for  the  antecedent  date  may  be  resorted  to  and 
proved.  "> 

»         .  .  .      . 

In  regard  to  the/orm  of  the  bill,  or  the  mode  of  acceptance,  or  trans'* 

fer,  the  same  objections  which  would  in  general  preclude  the  holder  of 
a  bill  from  suing  at  law,  would  equally  prevent  him  from  proving  under 
a  commission.  A  bill  or  note,  payable  at  a  certain  time,  or  on  de- 
mand, is  proveable,  though  the  demand  be  not  itufde  till  after  the  act  of 
•  bankruptcy.*    Thus,  if  a  bill  or  note  be  payable  on  a  contingency^ 

it  cannot  be  proved.*  So  with  regard  to  the  acceptittuie,  it  must  be  of 
such  a  nature,  that  the  party  might  have  supported  an  action.  We 
have  seen,  that  in  the  case  of  Ex  parte  Dyer,'  it  was  held,  that  a  letter, 
undertaking  to  accept  bills  already  drawn,  is  an  acceptance^  and  that 
the  bills  may  be  proved  as  accepted^  The  indorsement  also  is  governed 
by  the  same  rules  in  bankruptcy,  as  in  an  action,  and  therefore,  in 
re  Barrington  v.  Burton,'  where  jB.  handed  over  a  negotiated  note,  for 
valuable  consideration,  to  6.,  not  indorsing  it,  but  dving  a  written 
acknowledgment  on  a  separate  paper,  to  be  accountable  for  the  note 
to  Gk,  and  6.  inordsed  the  note,  which,  together  with  the  written  ac- 
knowledgment, came  into  the  hands  of  M«  for  a  valuable  consideration, 
and  B,  and  the  several  parties  to  the  note,  became  bankrupts,  it  was 
C  440  ]held  that  M.  could  not  prove  the  note  against  the  estate  of  B.,  the 
written  acknowledgment  not  being  assignable,  but  was  entitled  to  have 
the  amount  made  an  item  in  the  account  between  B.  and  G.  and  to 
stand  in  the  place  of  the  latter.^  8o  a  written  undertaking,  guaran- 
teeing the  payment  of  a  note  of  a  third  person,  not  due  at  the  time  of 
the  act  of  bankruptcy^,  is  not  a  debt  proveable.  ^ 

Bills  made  payable  to  fictitious  payees  may  be  proved  by  the 
indorsees  for  a  valuable  consideration  against  the  acceptor,  or  any 
party  who  knew  at  the  time  that  the  payee  was  a  fictitious  person.'^ 
And  where  a  party,  who  has  become  banKrupt,  has  transferred  a  bilK 
but  has  by  mistake  omitted  to  indorse  it,  he  or  his  assignees  may  be 


^  £z  parte  Mather,  3  Yes.  873.  Cnl- 
len,  89.    1  Mont  116. 

<Ez  parte  Blackbume,  10  Ves.  206. 
FarreU  v.  Shaen  and  others,  1  Saund.  295. 

8  Campb,  119.    2  Taunt  184. 

**  £z  parte  Beaufoj,  Co.  Bank.  Law, 
1S9. 

•  Ex  parte  Adney,  Cowp.  460.  Ex 
parte  Tootell,  4  Yes.  872.  Ex  parte 
Mmet,  14  Yea.  189.     Ex  parte  Barker, 

9  Yea.  110.    In  re  Barrin^n,  2  Sch.  h 


Lef.  112.  1  Mont  187,  n.  c  loataace* 
of  contingences,  aee  ante,  42  to  fiO. 

'  6  Yea.  9.    Ante,  176. 

s  2  Sh.  &  Lef.  112.  And  aee  Ex 
parte  Harrison,  2  Bro.  615.    Cook^  209. 

^  Ante,  146.  CoUen,  100,  111.  1 M oni 
142,  149, 150. 

'  Ex  parte  Adney,  Cowp.  400. 

k  Bennett  v.   Facnell,  1  Campb.    1^ 
130.    Ante,'65,  in  note.    Ex  parte  Clarke » 
8  Bro.  238.  and  Ex  parte  Allen,  Cooke'« 
B.  L.  172.     I  Mont  145. 
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eompelled  to  indorse,  so  as  to  enable  the  holder  to  prove.  ^    A  bill  lat.What 
which  has  been  lost  before  or  after  it  it  due,  may  be  proved,  upon  the^**'*P"^*' 
parties  giving  a  sufficient  indemnity  to  the  satisfaction  of  the  commis-^ 
sioners.*    But  wherever  the  holder  of  a  bill  has  been  guilty  of  such 
laches  or  conduct,  as  would  discharge  the  party  at  law,  supposing  he 
had  continued  solvent,  they  will  equally  preclude  the  holder  mm 
proving  under  a  commission  against  him.*    And  where  the  remedy  on 
the  bin  may  have  been  extinguished  at  law  or  in  equity  by  the  Sta- 
tute of  Limitations,  the  holder  wBl  not  be  allowed  to  prove  under  a 


commission. 


Where  a  bill  has  been  paid  or  considered  as  cancelled  or  settled  by 
another  bill,  it  cannot  be  proved.  But  bills  in  lieu  of  which  other 
bills  are  given,  if  permitted  to  remain  with  die  holder,  may  be  proved 
in  the  event  of  the  fatter  bills  not  being  paid.*       i 


2dh/y  Who  may  proife. 

With  respect  to  the  person  who  may  prove  a  billj  we  will  consider    2d.  Who 
first,  the  proof  by  a  person,  who  being  the  holder,  gave  value  for  it  at^^JP"*^*- 
the  time  it  became  so  :  and  secondly,  the  proof  by  a  person  who  did  not 
originally  give  value  for  the  bill^  but  has  since  been  compelled  to 
pay  it. 


/zr5f.  The  ftona^e  holder  of  a  bill  or  note,  made  originally  for  a  r 
valuable  consideration^  may  prove  for  the  whole  sum  containea  in  it,  ^ 
either  against  the  acceptor,  tne  drawer,  or  indorsers,  whether  the  bill 
was  due  or  not  at  the  time  of  the  act  of  bankruptcy  ;9  but  he  must  be 
holder  for  his  own  use,  not  as  trustee  for  another,  indebted  to  the  es- 
tate.*" And  when  a  bill  or  note  is  drawn  before,  but  indorsed  after  the 
<%ecret  act  of  bankruptcy  of  the  acceptor  to  another  person,  the  indorsee, 
thoug;h  he  cannot  set  ojff  the  amount  of  the  sum  payable  to  any  demand 
on  hira  bv  the  assignees,  because  the  statute  5  Geo.  2.  c.  30.  relates  only 
to  mutual  debts  due  before  the  bankruptcy;*  yet  he  may  be  a  petition- 
ing creditor  for  the  amount,  or  prove  it  under  the  commission,  because 
he  stands  in  the  place  of  the  person  from  whom  he  received  the  instru- 
ment; and  the  debt  is  not  created  by  the  indorsement,  but  by  the  ac- 
ceptance of  the  bill,  or  making  of  the  notei*  nor  will  the  circumstance 
of  a  note  being  indorsed  after  it  was  due  make  any  difference.'^  And  if 
an  indorser  or  drawer  of  a  bill  for  a  valuable  consideration,  take  up 
and  pay  the  whole  bill,  after  the  bankruptcy  of  the  acceptor,  or  of  any 
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>  Ejc  parte  Greening,  18  Vei.  206. 
Ante,  116.  Collen,  100,  111.  1  M(Hit 
142.  Smith  9.  Pickering,  Peake's  Rep. 
50.     a  Bos.  ft  Pul.  40. 

"  £z  parte  Greenwaj,  6  Yes.  812. 
See  further  as  to  lost  bills,  ante,  147  to 
157. 

•  £z  parte  'VHlson,  11  Yes.  410.  Ante, 
196.  485.  Culkn,  99»  100.  Cooke,  167, 
8,9. 

^  Ez  parte  Dewdney,  15  Yes.  479. 
Ante,  485. 

P  £x  parte  Barclay,  7  Yes.  597. 

4  7  Geo.  1.  c.  81.  Ante,  486.  Starey 
r.  Barnes,  7  East,  485. 

'  Fairo.  M^ver,  16  £ast^  189|  140. 


*  Cooke,  567.  Marsh  v.  Chambers,  2 
Stra.  1284.  Grove  o.  Dubois,  1  T.  R.  114. 
Dickson  v.  Evans,  6  T.  R.  57.  Ez  parte 
Hale,  8  Yes.  804.  Hankey  v.  Smith,  8  T. 
R.  607,  n.  a.  CuUen,  205.  74.  1  Mont 
548. 

'Ez  parte  Brymer,  Cooke,  164.  5 — 
1  Mont  48.  Cooke,  19. 164,  5.  Cites  Ex 
parte  Thomas,  1  Atk.  78.  Anon.  2  Wib. 
185.  EtvideTorasv.  Mytton,2Stra.744, 
n.  1.  Giaister  v.  Hewy,  7  T.  R.  499, 500. 
8  Bos.  &  Put  895.    See  46  Geo.  8  c.  185. 

B.6. 

B  Bingley  v.  Maddison,  K.  6.  Mich. 
Term,  1783.  Cooke,  19.  7  T.  R.  570. 
S.  C. 
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ad.  WhoodMr  party  liaUc  to  bin  on  the  hilU  and  tiie  bill  has  not  been  jiroTed 
''^yP'^^' by  some  previous  holder,  under  the  commission  against  such  acceptor 
or  other  party,  such  indorser  or  drawer  is  entitled  to  prove  it  under  the 
commission  against  the  acceptor  or  such  other  partVf'  and  it  has  even 
been  decided,  that  where  the  bankrupt  had  accepted  a  bill  for  the  ac- 
commodation  of  the  drawer,  and  the  indorser  haa  indorsed  the  bill  also 
for  the  accommodation  of  such  drawer,  and  had  paid  it  after  the  bank- 
i^ptcyf  he  might  prove  it  under  the  commission  against. such  acceptor.' 
So,  in  the  case  Ex  parte  Hale,>  it  was  decided,  that  the  acceptor  becoin- 
ing  bankrupt,  and  the  petitioner,  having  indorsed  it  before  the  back- 
ruptcy,  took  up  the  bill,  he  might  prove,  thourii  he  could  not  set  of  a 
dent  due  from  him  to  the  estate.  And  it  has  lieen  decided,  that  if  aa 
[  442  ]  acceptor  for  the  honour  of  the  drawer,  after  the  bankruptcy  of  the  on- 
ginaf  acceptor,  pay  the  bill,  he  may  prove  it  under  the  commissioD 
against  such  origual  acceptor.  ■  But  this  doctrine  was  over-ruled  in  the 
case  Ex  parte  I^mbert,^  m  which  it  was  decided,  that  such  acceptor 
»qnu  protest^  cannot  prove  under  the  commission  aninst  the  origuud 
acceptor,  where  the  latter  had  received  no  consideration  from  the 
drawer. 

If  the  holder  of  a  bill  prove  it,  and  receive  dividends  under  the  con* 
'mission  against  the  acceptor,  and  also  under  a  commission  against  ape- 
ther  party,  the  assignees  of  tiie  latter  cannot  prove  under  the  commiuioo 
a^nst  we  acceptor  the  amount  of  the  dividends  so  paid  by  them.  Upon 
this  point  all  the  Judges  agreed,  in  the  case  of  Cowley  v.  Dunlop,*  f« 
the  same  debt  cannot  be  proved  twice  under  the  same  commission,  and 
thero  is  no  hardship  upon  the  indorser,  whose  estate  has  also  been  com- 
pelled to  pay  a  dividend,  because  it  cannot  exceed  the  deficiency  of  the 
amount  or  the  bill,  beyond  the  dividend  paid  by  the  acceptor,  and  such 
deficiency  would  be  tne  very  sum  which  the  indorser  would  have  lost, 
had  he  been  the  holder  of  the  bill. 

With  respect  to  an  accommodation  bill,  or  a  bill  where  one  of  the 
parties  may  have  subscribed  his  name  without  having  received  any  value* 
many  difficulties  very  frequently  arise  as  to  the  rieht  of  the  parties  to 
prove.  A  party  who  has  oona  fide  nven  a  valuable  consideration  fof 
such  bill,  we  have  seen,  is  not  affected  by  the  want  of  consideration  be- 
tween other  parties,^  and  consequenilj/  may  prove  under  a  ammifni^^ 
against  such  other  parties,*  But  a  pa*rty  who  has  not  given  value  for 
the  bill,  but  has,  since  the  act  of  bankruptcy  been  obliged  to  take  it  up* 
frequently  stands  in  a  different  situation,  and  in  many  cases  has  bees 
considered  as  unable  to  prove  under  the  commission,  on  the  groond  thsi 
he  is  not  clothed  with  the  rights  of  the  bona  fide  holder,  nor  can  justlv 
swear  that  the  bankrupt  was  indebted  to  him  at  the  time  of  his  bank- 
ruptcy. The  rules  upon  this  subject  may  be  arranged  under  the  fol- 
lowing heads: — 

"  Joseph  9.  Orme,  2  New  Rep.  180.  pott,  as  to  a  party  to  an  aecaminodttioB 

Buckler  o.  Butdvant,  8  East,  72.     £x  bilL 
parte  BrTmer,  Co.  B.  L.  164.    EIz  parte         •  8  Yes.  804. 
Seddon,  cited  7  T.  R.  666.  Howie  v.  Bax-        •  Ex  parte  Wackerbarth,  6  Ves.  574. 
ter,  8  £ast»  177.    And  see  1  Mont  147,  b.         *  18  Ves.  170. 
k.    CuUea,  96,  n.  86.    Bayl.  197.   1  Rose,         c7T.  R.  666.    1  Mont  168,  oote  o. 

2®-  *  Ante,  68  to  78.    Ex  parte  Rohforti*' 

T  Howie   V.   Baxter,   8   East,   177.^     10  Ves.  416, 417. 
1  Moat  162>  but  quxre.   See  the  cases       *  CuUen,  97. 
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t.  Where  there  is  cross  p&per  between  the  parties  ta  the  accomme*    ^-  ^^o 

a:^-.  *^  "^  *^  may  prove. 
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datioa. 

II.  Where  the  accommodatiag  party  has  taken  a  security. 

III.  Where  the  accommodating  party  has  no  security. 
Ut^  When  he  has  paid  before  the  bankruptcy. 
2d!,    When  he  has  not  paid. 

3J,    When  he  may  compel  the  holder  to  prove. 

4//i,  When  he  may  prove  under  the  Stat  49  Geo.  3.  c.  121.  s.  8. 

Firstj  If  a  bill  of  exchange  or  promissory  note,  be  given  eitlier  in  .  !•  ^ro^' 
consideration  of  another  bill  or  note,  the  consideration  is  valid,  and  the^'^^ 
holder  may  prove  it  under  a  commission,  of  bankruptcy ;'  and  whether 
in  an  exchange  of  bills,  one  bill  were  transferred  in  consideration  of 
the  other,  it  must  be  determined  by  the  particular  circumstances  of 
each  case.*    The  bills  need  not  be  payable  at  the  same  time,'^  but  any        ^, 
variation  in  the  times  of  payment  of  the  respective  bills,  is  evidence,  * 
whether  the  parties  did  or  did  not  transfer  the  bills  in  consideration  of 
each  other  $  nor  need^the  bills  be  for  the  same  sums,  but  any  variation,  . 
is  evidence,  whether  tlie  parties  did  or  did  not  transfer  the  bills  in 
consideration  of  each  other. ^      And  it  seems,  that  an  agreement  by 
each  party  to  pay  his  own  acceptance,  is  conclusive  evidence  that  the 
bills  were  given  in  consideration  of  each  other.^    The  consideration  of 
the  bill,  for  this  purpose^  may  be  an  acceptance  of  the  party  to  whom 
it  is  transferredi^  or  the  acceptance  of  another  person,"  or  a  promis* 
sory  note." 

There  is  a  material  difference,  however,  between  the  right  of  such  a 
party  to  a  bill  to  prove  it,  and  that  of  a  person  who  has  actually  ad- 
vanced a  valuable  conskleration  for  a  bill.  The  latter  is  entitled,  with- 
out qualification,  to  prove  and  receive  a  dividend  immediately  in  equal 
proportion  with  the  other  creditors."  But  the  former,  though  he  is  en- 
titled to  prove  the  cross  bill  before  he  has  taken  up  his  own,p  yet  thef  444 
dividends  will  be  withheld  until  the  account  relative  to  the  cross  bill  is 
finally  settled  and  adjusted. <i 

A  person,  who  has  accepted  a  bill  in  consideration  of  the  dr&wer'a 


'£x  parte  Maydwell,  sad  Ex  parte 
Beaufoy,  Cooke,  169.  Ex  parte  Glanri- 
earde,  Cooke,  162.  Rolfe  v.  Caalon,  2 
^tn.  Bla,  670.  Cowley  o.  Dunlop;  7  T. 
R.  565.  Buckler  v.  Buttivant,  8  East,  72. 
1  Mont  188. 

s  Vide  judgment  of  Lord  Ellenborough 
ia  Buckler  t.  Buttiyant,  8  East,  72. 
I  Moat.  138.  As  to  distinction  between 
cro»8  bills  and  reciprocal  accommodation, 
see  Bayl.  201.  May  prove,  but  cannot 
issa6  commission,  Bayl.  203,  n.  2.  4  Taunt 
200. 

<>  Sx  parte  MaydweO,  Cooke,  169. 
Buckler  v.  ButtivaBt,  3  East,  78.^1 
Mont.  138. 

*  Buckler  v.  Battivant,  3  East,  72. 
Ex  parte  Lee,  1  P.  Wms.  782.  1  Mont 
839* 

k  Cowley  V,  Dunlop,  7  T.  R.  666.— 
Buckler  f>.  Buttivant,  3  East,  72.  ^  1  Mont 
139. 

<  See  the  obBerratioDi  of  Le  Bluke,  J. 

Chittt  on  bills* 


8  East,  84.     Cowley  v.  Dunlop,  7  T.  R. 
666.     1  Mont.  139.    Bayl.  202,  8. 

")  Ex  parte  Clanicarde,  .Cooke,  162. — 
Buckler  v.  Buttivant,  8  East,  72.  1  Mont 
139. 

"  Ez  parte  Maydwell,  Cooke,  169 — 1. 
Mont  139. 

« 

^  Ex  parte  Marshall,  1  Atk.  130.  Ex 
parte  King,  Cooke,  167.  Ex  parte  Cros- 
ley,  Cooke,  168.  Ex  parte  Brymer, 
Cooke,  164. 

P  Ex  parte  Clanricarde,  Cooke,  160. 
£z  parte  Curtis,  and  Ex  parte  Lee, 
Cooke,  169.  CuUen,  133,  4.  1  Mont  189, 
664. 

1 1n  Cooke,  6th  edit  162,  it  is  sUted, 
that  the  surety  cannot  prove  till  he  has 
taken  upon  his  own  psper;  but,  in  1  Mont 
139,  it  is  stated  to  be  settled  otherwise, 
though  formerly  doubted.  But  the  divi- 
dends are  withheld,  see  4  Taunt  204,  6. 
BayL  204,  tu  1.  206.    8  Yes.  681. 
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4  44  BANKRUPTCY. 

2(i.  Who  accepting  a  cross  bill,  and  where  it  is  understood  that  each  party  shall 
may  prove,  ^j  jj-g  ^^^  acceptances,  cannot  prove  under  a  commission  against 
bilL  ^****"^^  drawer  any  payment  made  on  his  own  acceptance,  either  before  or 
after  the  bankruptcy  of  the  drawer,  there  being  no  implied  contract  of 
indemnity  in  the  case  of  such  cross  acceptances ;  but  each  party  is 
considered  as  lookins  to  the  liquidation  of  his  claim  on  the  other,  b^ 
the  bill  which  he  took  in  lieu  of  his  own,  and  his  remedy  thereon,  and 
to  those  only  ;  in  which  case  the  law  will  not  raise  any  implied  pro- 
mise tdtra  the  bills. ''  The  party  as  acceptor,  has  no  remedy  against  the 
drawer,  for  payment  of  his  own  acceptances,  because  he  did  not  accept 
in  consideration  of  a  promise  of  indemnity,  but  in  consideration  of  an 
agreement,  or  rather  of  an  actual  and  executed  delivery  of  other  ac- 
ceptances to  the  same,  or  nearly  the  same  amount.*  And  conse- 
quently, in  these  cases  of  cross  acceptance,  the  payment  made  bjr  a 
party  on  his  own  acceptance,  cannot  be  proved  under  a  commission 
against  the  other  acceptor,  although  no  payment  whatever  has  been 
made  bj  the  latter  on  his  acceptance,  the  only  remedy  being  on  the 
cross  bill.^  It  has  been  held,  that  if  a  person  become  a  bankrupt,  and 
the  dealings  between  the  bankrupt  and  a  creditor  consists  of  cross  bills. 
which  are  respectively  dishonoured,  and  a  cash  account  comnosed  of 
payments  in  money,  and  of  payments  on  bills  duly  dishonoureo,  all  the 
dishonoured  bills  must  be  struck  out  on  both  sides,  and  only  the  cash 
balance  be  proved  under  the  commisrion."  But  if  the  drawer  of  a 
bill,  accepted  in  consideration  of  his  own  acceptance,  take  up  and  paj 
the  whole  bill  after  the  bankruptcy  of  the  acceptor,  and  the  bdl  has  not 
been  proved  by  the  holder  under  the  commisai^m,  such  drawer  may 
prove  it'  Tboudi  if  the  assignees  of  the  drawer  of  a  bill,  accepted 
m  consideration  of  his  own  acceptance,  pay  dividends  to  the  holderi 
who  also  receives  dividends  imder  the  comnussioH  agcdnst  the  acceptor^ 
[  445  3  the  drawer  cannot  prove  the  amount  of  such  dividends  under  such  latter 
commission.  7 

2.  Surety  Secondly^  Besides  these  cases  of  cross  paper,  a  party  to  an  accom- 
^"•^'"^•■••roodation  bill  frequently  receives  by  way  of  indemnity  a  bill  or  note.  If 
^  ^'  an  accommodation  acceptor,  or  other  party,  who  puts  his  name  to  a 
bill  without  having  received  value,  take  at  tne  same  time  from  the  pris- 
cipal,  or  party  accommodated,  by  way  of  indemnification,  a  bill  or  note 
for  a  sum  of  money  payable  at  a  day  certain,  he  will  be  allowed  to 
prove  immediately  upon  such  counter  security,  though  the  debtor  be- 
comes a  bankrupt  before  such  counter  security  is  payable,  and  before 
the  surety  himself  has  paid  or  been  called  upon,  or  even  could,  by  the 
terms  of  his  engagement,  be  called  upon  to  pay  to  the  creditor;*  aod 
this,  notwithstanding  the  counter  security  has  been  negotiated  by  the 
party  and  returned  to  him  after  the  bankruptcy.*  It  has  oeen  observed, 
that  such  a  construction,  however  it  may  appear,  to  a  common  appre- 
hension, repugnant  to  the  real  truth  of  the  transaction,  and  the  real 
justice  of  tne  case  as  between  the  parties,  has  been  founded  upmi  thiS) 

'  Cowlejv.  Dunlop,  7  T.  R.  666.  Buck-     X  in  Buckler  v.  Buttivant,  8  EmI,  83, 8^ 
Icr  V.  Buttivant,  3  ilwt,  72.  Cooke,  161, 162.    Bayl.  206.  n.  2, 207. 

•  Per  Ld.  EUenborough,  C.  J.  in  Buck-     ,  "  ^Tm^  ""'  ^"^f^  '^'  ^  ^*^  ^"^ 
ler  V.  Buttivant,  8  East,  81.  ^*J-    ^  New  Rep.  1»"- _  ^  „  ,  ^^, 

.^1         *L  1       •«,«  K/»  n    1-  »Cowlcy».Duiilop,7T.K.665.  iMoBi. 

•  Cowley  V.  Dunlop,  7  T.  R.  665.  Buek-     143  '  *^ 

ler  V.  Buttivant,  8  East.  72.  .  j^  p^^e  MaydweU,  Cooke,167.  JHeo^ 

>  Ex  parte  Walker,  4  Yea.  878.     Ex  Bla.  570.  S.  C.   Cullen,  188, 134.  iMoot^ 

parte  Earle,  5  Yea.  838.      1  Mont  141.  181, 182.  134. 163. 167, 16a 

148.    See  die  obaenrations  of  Lawrence,  *  JEk  parte  8eddoa,  cited  in  7T.  B*  9^- 
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that  guch  a  counter  securitj  creates  an  absolute  debt  at  law,  for  which    2d.  Who 
the  surety's  liability  is  a  sufficient  consideratioHi  and  on  which,  there-  ™^y  prove, 
fore,  he  IS  entitled  immediately  to  come  in  as  a  creditor  under  the    2.  Surety 
coni!oission.    With  a  view,  however,  to  prevent  the  injury  which  "™>g^t^][^"p**®' 
be  done  to  real  creditors  by  allowing  sucn  constructively  absolute,  but 
really  contingent  creditors,  to  receive  dividends  upon  debts  which  may 
never  exist  but  in  law,  it  has  been  thought  necessary,  where  there  are 
cross  demands  between  the  surety  and  the  bankrupt  upon  counter 
paper,  as  it  is  called,  and  upon  which,  till  either  has  actually  paid, 
they  are  substantially  only  sureties,  though  nominally  creditors  of  each 
other,  to  suspend  the  dividends  till  it  appear  what  the  surety  actually  pays, 
and  how  far  he  exonerates  the  bankrupt's  estate  from  iiis  own  paper.  ^ 

A  security  of  this  nature  must  be  a  bill,  note,  or  bond,  payable  at  all 
events,  and  not  a  mere  parol,  or  written  undertaking  to  indemnify.<»  A 
promissory  note  payable  on  demand,  or  a  bill  payable  at  all  events,  are 
sufficient  securities  to  enable  a  surety  to  prove,  though  no  demand  has 
been  made  before  the  act  of  bankruptcy.  *■  But  if  the  acceptor  of  a  r  446  n 
bill  receive  from  the  drawer  an  undertaking  to  indemnify,  or  a  receipt 
for  his  acceptance,  as  for  money  received,  this  is  not  such  a  counter 
security  as  creates  a  debt  capable  of  being  proved.^  In  Ex  parte  Met- 
calfe,' where  A.  and  B.  became  bankrupts,  the  assignees  of  B.  were 
allowed  to  prove  under  the  commission  aeainst  A.,  a  cash  balance  due 
from  A.  to  b.,  but  the  dividends  wei;e  ordered  to  be  retained  to  reim- 
burse the  estate  of  A.  what  it  ^should  be  compelled  to  pay  upon  a  distinct 
transaction,  viz.  a  loan  of  bills  from  A.  to  B.,  some  of  which  had  been 
dishonoured,  so  that  the  money,  thus  in  the  hands  of  A.,  was  in  the  na- 
ture of  a  cross  security  and  indemnification  against  the  accommodation  ^ 
paper.  So  in  the  case  of  Willis  v.  Freeman,*  Lord  Elledborough  said, 
that  the  case  of  Wilkins  v.  Casey,**  has  established,  that  if  a  man,  who 
has  Ainds  in  his  hands  belonging  to  a  trader  who  had  committed  a  se- 
cret act  of  bankruptcy,  accept  a  bill  for  that  trader  without  knowing  of 
such  act  of  bankruptcy,  he  may  apply  those  funds,  when  the  bill  be- 
comes due,  to  the  discharge  of  his  own  acceptance,  though  a  commission 
of  bankruptcy  may  have  issued  in  the  interim,  and  will  be  protected 
against  any  claims  the  assignees  may  afterwards  make  upon  him  in  re- 
spect of  the  funds  so  applied. 

It  is  not  necessary,  in  all  casea(,  that  the  security  to  the  accommo- 
dating party  should  be  given  expressly  as  an  indemnity.  Thus  it  was 
held,  in  the  case  Ex  parte  Bloxham,^  that  bankers,  who  have  accented 
hills  for  the  accommodation  of  the  bankrupt,  may  prove  upon  the  oills 
drawn  by  him  and  remitted  to  them  in  tlie  course  of  their  banking  ac- 
count, tnough  their  acceptances  were  not  due  at  the  time  of  the  bank- 
ruptcyi  and  it  being  objected,  that  the  acceptance  was  not  such  a  con- 
sideration as  gave  the  bankers  a  right  to  prove  upon  the  bills  deposited, 
but  not  due  till  after  the  bankruptcy,  and  that  when  the  banker  ac- 
cepted, not  having  bills,  but  bills  were  deposited  afterwards,  to  indem- 
nity him,  that  is  not  such  a  giving  credit  as  falls  within  the  statute 

^  Ex  pane  Curtu,  Cooke,  159.  £z  parte  «.  Gella,  7T.  R.  489.    Snaith  9,  Gale,  7T. 

Lee,  ibid.  Cullen,  134.  R.  364.  Cullen,  138.   1  Mont  167. 

'  Vanderhayden  v.  De  Paiba,  8  Wils.  528.  '  11  Yea.  404.    1  Campb.  12.    12  East, 

Chilton  ».  WifBn,  3  Wila.  13.  Cullea,  131.  659. 

1  Mont  156.  K  12  East,  659.    Hammond  v,  Barclay, 

^  Ex  parte  Maydwell,  Cooke,  159.—  2  East,  227. 

1  Mont  168.  fc7T.  R.711. 

'  Ex  parte  Bcaufoy,  Cooke,  159.    Smith  «  9Ves.  531.  Bayl.  205. 
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2d.  Who  7  Geo.  1.  c.  31,  and  that  in  Ex  parte  Maydwell,  the  acceptance  wm 

""^j^lJ^J^npon  the  express  credit  of  the  note,  and  that  conBeqaentlr  this  ase 

having 1 8^^^  distineuishabl^     The  Lord  Chancellor  said,  that  ^in  Ex  parte 

caritj.        **  Majdwell,  it  was  held,  that  th^  Habilitj  by  the  acceptance  was  a 

*^  good  consideration  for  the  promissory  note,  and  the  proof  was  per- 

*<  mitted.     Cases  occurred  afterwards  demonstrating  some  mischief  in 

''  tJiat  doctrine :  the  partj  proying,  but  not  taking  up  his  own  accept- 

[    447  3  **  ^^^^  f  &^d  ^^  Lord  Chancellor  afterwards  put  that  condition  Qjion 

**  them,  that  thej  should  take  up  their  acceptances.    Upon  this  sort  of 

**  transaction,  buikers  accepting  upon  the  credit  of  bills  remitted  from 

*^  the  couiitrj,  they  must  oe  entitled  to  proye,  but  thej  should  prove 

**  upon  the  securities." 


Where  a  person  has  become  a  partj  to  a  bill  or  note,  for  the  accom- 
modation or  another,  and  has  been  obliged  to  pay  it  after  the  bank- 
ruptcy, he  may  set  off  such  payment  against  a  debt  due  from  Kim  to 
tho  bankrupt  at  the  time  of  his  bankruptcy.^  But  this  is  a  case  of 
mutual  credit  under  the  statute  5  Geo.  2.  c.  30,  which  will  be  after- 
wards more  fully  considered. 

8.  Where  Thirdly^  Where  a  person  has  become  a  party  to  an  accommodatios 
there  is  no  bill,  or  note,  though  there  is  neither  cross  paper  nor  a  security  in  his 
•^'^^y-  hands  to  indemnify  him,  yet,  if  he  has  paid  the  bill  before  the  act  of 
bankruptcy  of  his  principal,  it  is  proyeable  under  the  commission  :^ 
but  if  ne  has  paid  such  bill  or  note  after  the  act  of  bankruptcy  of  his 
principal,  he  cannot,  in  general,  proye  under  a  commission,  unless  he 
can  ayail  himself  of  the  proyisions  in  the  statute  49  Geo.  3.  c.  221. 3.8. 
This  is  perfectly  clear  in  the  case  of  an  accommodation  acceptor^  or 
maker  of  a  note,  who,  being  the  party  primarily  liable,  can  have  no 
remedy  upon  them.  Thus  where  a  person  accepted  a  bill  to  accommo- 
date the  drawer,  upon  a  parol  promise  by  the  latter  to  find  money  to 
take  it  up  when  due,  ana  to  saye  the  acceptor  harmless,  but  who  did 
not  take  it  up  when  it  became  due,  and  soon  after  was  a  bankrupt,  and 
the  acceptor,  cfter  the  bankruptcy  of  the  drawer,  was  sued  upon  the 
bill  and  taken  in  execution  for  the  debt  and  costs,  it  was  held,  that  no 
debt  accrued  to  him  from  the  drawer,  till  he  paid  the  debt  and  costs, 
or  (which  was  the  same  thing  as  actual  payment)  till  he  rendered  hii 
body  in  satisfaction  thereof,  and  this  not  being  till  after  the  bankrtiptcji 
could  not  be  proyed  under  the  commission  against  the  drawer."  '  And 
it  makes  no  cnfTerence  if,  instead  of  a  parol  promise,  the  surety  takes* 

Sromise  in  writing  from  the  drawer  tnat  he  will  take  up  the  bill  when 
ue.n    The  right  of  an  indorser  of  a  bill  or  note,  who  has  become  so 
merely  for  the  accommodation  of  another,  and  has  paid  the  bill  after 
f   448  ]the  bankruptcy,  seems  not  perfectly  settled."      It  was   held  in  the 
case  of  Brooks  r.  Rogers^  that,  if  the  payee  of  a  bill  of  exchange,  not 

**  The  leading  caws  upon  this  point  are 
Brooks  V.  Rogers,  1  Hen.  Bla.  640.  Howa 
»,  Wiggins,  4  T.  R.  714.  and  Howie  r. 
Baxter.  8  East,  177.     3  Bos.  &  Pul-  3^^ 

P  1  Hen.  Bla.  640.  In  1  Mont  iJi 
note  d.  there  is  a  question  whether  tb^ 
case  in  law,  and  Cowley  p.  Dunlop,  7  T-'* 
565,  and  Buchler  v.  Buttivant,  3  ^\ 
T2,  are  referred  to ;  and  it  is  fogT*^?* 
that  the  whole  question  is,  whether  fw 
payee  and  drawer  stood  in  the  situitio-i 
of  principal  and  surety.  In  Cowley  ^ 
Dunlop,   I^wrence,  Justice,  spcakw? 


k  Ex  parte  Boyle,  Cooke,  56 L  Smith 
V,  Hodson,  4  T.  R.  211.  Atkinson  t).  El- 
liot, 7  T.  R.  378. 

1  Cullen,  129.  1  Mont  131.  153.— 13 
East,  427. 

»  Chilton  tt.  Wiffin,  3  Wils.  13.  Young 
V.  Hockley,  Bla.  Rep.  839.  3  Wils. 
346.  1  Mont,  154.  Cooke,  203,  4,  5. 
2  Rose,  4*^. 

"  Vanderhayden  v.  De  Paiba,  3  Wils. 
528.  Heekington  o.  Wood  bridge,  Dougl. 
166.  Cooke,  203,  4,  5.  Cullen,  131 — 
'Ante.  445. 
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>ein^  a  creditor  oi  the  drawer^  iadorse  and  get  it  ditcounted  merely    ^Wfao 
'or  uie  purpose  of  raisinit  money  for  him,  and liand  the  money  to  him,'**^  pi^r* 
ind  is  afterwards  obliged  to  pay  it  to  tile  indorsee,  hut  not  till  after  •■  Where 
;he  drawer  becomes  a  bankrupt,  he  cannpt  prove  it  under  the  <i**wer*s  ^^^[^ '^^ 
commission  ;  because  no  debt  accrued  to  aim  from  the  dratver  till  the      ^^* 
noney  was  actually  paid,   which  was  not  till  after  the  bankruptcy. 
[n  the  case  of  Howis   «.    Wiggins,    4  T.  R.  714,    where  a  party 
>ecame  payee,  and  indorser  of  a  promissory  note  for  the  accommodation 
}(  the  maker,  who  delivered  it  to  a  third  person  with  the  payee's 
ndoraement,  and  afterwards  became  bankrupt,  it  waa  held  tliat  the 
rnyee  and  indorser,  paying  it  after  the  bankruptcy,  was  not  entitled  to 
>rove  his  debt  accruing  only  upon  payment  of  the  note.4    In  the  case        '       ' 
>f  Howie  V.  Baxter,  3  East,  ITT,  the  bill  had  been  accepted  by  the 
lankrupt  for  the  accommodation  of  the  drawer,  and  the  plaintiff,  at  the  r  449  1 
equest  of  the  drawer,  indorsed  the  bill,  merely  to  give  it  additional 
:redit,  after  which  the  drawer  got  it  discounted,  and  the  acceptor  be- 
came bankrupt,  and  the  plaintiff  was  afterwards  obliged  to  pa^  the  ac* 
iount  to  a  bona  fide  holder,  after  which  the  defendant  obtained  hia 
certificate,  and  the  court  said,  that  the  plaintiff  contracted  no  liability 
kt  the  defendant's  request,  and  that  he  never  became  surety  for  him  in 
his  transaction,  and  that  the  plaintiff's  demand  against  the  defendant, 
he  acceptor,  arose  solely  upon  the  bill,  and  that  there  was  nothing  to 
prevent  nis  proving  it  under  the  commission,  and  consequently  that  the 
Mtnkrupt  was  discharaed  by  his  certificate.     Where  the  party  from  be* 
ng  acceptor  of  the  billor  maker  of  the  note  is  primarily  liablev  and  could 
lot  have  any  claim  by  virtue  of  the  insirument  itself  upon  any  party  to 
t,  there  seems  sufficient  grounds  for  his  not  being  allowed  to  prove  under 
he  commission  ;  because,  independently  of  7  Seo.  1.  c.  31,  no  person 
:an  prove,  nnless  he  haH  a  subsisting  l^al  demand  actually  payaUe  at 
hr  time  of  the  act  of  bankruptcy,'  and  there  is  no  ground  for  permit* 


he  cflBe  of  Brooks  0.  Rogers,  says,  '*  I 
igued  that  case  as  being  the  caee  of 
Principal  and  surety,  and  considered 
brooks  as  lending  bis  name  to  Rogers  to 
^et  money  on  the  draft  of  Rogers,  of  the 
)lney  bank,  and  that,  in  substance,  it 
ras  an  advance  of  money  to  Rogers  on 
he  credit  of  Brook's  name  as  surety  to 
he  bank ;  but  I  doubt  if  that  argument 
s  not  faJlacious  ;  for  on  Brooks  canying 
he  bill  to  the  bank,  the  bank  lent  iiim 
he  amount  of  it  on  the  security  of  the. 
»ill,  on  which  Brooks  was  entitled  to  re- 
aver when  returned  to  him  for  non-pay- 
aent" 

4  Mr.  Montague,  in  Vol.  i.  155,  n.  *. 
ibserres  on  this  decision  '*  that  it  b  a 
troDger  case  of  prineipat  and  surety  than 
be  case  of  Brooks  v.  Rogers,  1  Hen. 
)ia.  640,  above  mentioned,  because  in 
lowis  V.  Wij^itts,  no  money  considers* 
ion  passed  between  the  pa^ee  and  maker 
tefore  the  bankruptcy  of  the  latter." 
^nd  see  the  argument  in  Howie  v.  Bax- 
er,  3  East,  177.    In  Cowley  ©.  Dunlop, 

T.  R.  566.  Grose,  J.  says,  "  the  case 
'f  Howis  t>.  Wiggins  came  on  before  this 
oart  on  a  motion  for  a  new  trial ;  and 
>ossibIy  under  a  misapprehension   of  it, 

considered  it  as  a  case  of  indemnity ; 
Ad  the  ground  on  which  the  rule  was  re- 
used was,  on  the  supposition  that  Van- 


* 

derhayden  and  De  Paiba  was'  in  point    J. 
then  considered  Howis  the  plaintiff,  and 

Sayee  of  the  two  promissory  notes,  as 
avine  indorsed  them  as  surety  for  the 
defendant,  wi&  a  view  to  give  credit  to 
the  notes,  and  without  any  consideration 
for  his  so  doing.  In  any  other  way  of 
considering  that  case,  I  think  it  is  not  to 
be  supported.'*  It  was  also  observed  by 
Lord  £llenboroagh,  in  Buckler  9.  Butti- 
vant,  3  East,  82.  "  It  is  unnecessary  to 
say  any  thing  of  the  cases  of  Brooks  v. 
Rogers,  and  Howls  v.  Wiegins,  though  I 
have  a  decided  opinion  on  the  iubjeet :  it  is 
sufficient  for  the  present  to  observe  that 
the  noble  Lord  by  whom  the  former  of 
those  cases  was  determined,  afterwards 
changed  his  opinion  in  the  case  Ez  parte 
Seddon,  and  that  the  latter  case  has 
since  been  doubted  in  this  court  by  some 
of  the  judges  in  Cowley  v,  Dunlop.*'  It 
is  observable,  however,  that  the  case  Ex 
parte  Seddon,  cited  in  7  T.  R.  570,  is 
distinguishable  from  Brooks  0.  Rogers,  and 
Howis  e  Wiggins,  for  Seddon  was  not  al- 
lowed to  prove  on  his  own  paper,  but  on 
the  note  given  to  him  in  exchange  for  it, 
which  rendered  that  case  an  instance  of 
cross  paper,  or  counter  security,  which  (it 
has  never  been  disputed)  may  be  proved. 
'  Parsiowe  v.  Dearlove,  4  East,  488. 
Koskins  v.  Duperoy,  9  East,  498. 
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2d.  Wbotlng  htm  to  prove  tiader  this  statute,  because  he  being  the  person  prl^ 
may  prove,  mj^j^ly  \\f^\y\^  to  pay  such  bill  or  note  cannot  be  considered  as  a  person 
8.  '^^^gifjing  credit  on  such  securities  within  the  meaning  of  that  statute.  But 
■ccurt^."**  person  who  has  indorsed  a  bill  at  the  request  of  another  may  fairly  be 
considered  as  giving  credit  within  the  meaning  of  the  statute,  which  en- 
ables **  any  person  who  shall  give  credit  upon  such  securities  to  anj 
** person  or  persons  who  shall  become  bankrupts  upon  a  good  and  valo- 
'*able  consideration  for  any  sum  or  sums  of'  money,  or  other  matter  or 
''  thing  whatsoever^  which  shall  not  be  due  at  the  time  of  the  banknipt- 
**  cy,"  to  prove  such  bill  or  note.  The  question  is  whether  such  an  ac- 
commodation indorser  can  be  considered  as  a  person  giving  credit  on 
such  securities  for  "  money  or  other  matter,  or  thing,"  within  the  mean- 
ing of  the  statute.  Now  we  have  seen  that  in  the  case  of  cross  bills, 
the  acceptance  on  one  side  is  deemed  a  sufficient  consideration  for  the 
acceptance  on  the  other,  to  enable  a  party^  liable  to  pay  his  own  accept- 
ance, to  prove  the  acceptance  of  the  other  party  under  the  coromission 
of  those  who  have  become  bankrupt,*  and  that  where  there  has  not  been 
an  exchange  of  bills,  yet  if  a  bill  or  note,  payable  at  all  events,  has  been 
given  by  wav  of  indemnity  it  may  be  proveii;^  and  we  have  seen,  that 
C  ^^0  ]  when  a  bill  has  been  taken  up  by  an  indorser  for  valuable  consideration, 
although  after  the  act  of  bankruptcy,  he  roav  prove  under  the  commis- 
sioD.*  If  the  acceptance  of  a  cross  bill,  or  the  holding  of  a  bill  or  Dotff 
bv  way  of  indemnity^  is  to  be  deemed  a  sufficient  consideration  to  ena- 
ble the  party  to  prove  the  bill  or  note  in  his  possession,  it  must  be  on 
the  ground  that  nis  liability  on  that  paper,  which  he  himself  is  bound  ti) 
take  up,  is  a  good  and  valuable  consideration  for  <<  other  matter  or  thm' 
besides  monev,  within  the  meaning  of  the  statute  7  Geo.  1.  c.  SI.  Tdc 
decision  in  Howie  v.  Baxter^  3  East,  177,  is  only  sustainable  upon  this 
ground,  for  in  that  case  the  plaintifT  had  neither  advanced  monej  or 
credit  in  the  way  of  trade  before  the  bankruptcy,  and  was  merely  u 
accommodation  party,  who  had  afterwards  paid  the  bill.  It  is  true  that 
the  words  in  the  preamble  of  the  7  Geo.  1.  c.  32.  afford  only  a  presump- 
tion of  an  intention  in  the  legislature  to  assist  those  merchants  and 
traders  who  were  obliged  to  sell  their  goods  on  trust  or  credit,  and  take 
bills  and  notes  in  payment  for  them.  But  the  preamble  cannot  costi«l 
the  express  enacting  words,'  *^for  money ^  or  for  other  matter^  ortMnt 
whatsoever.*  There  appears  to  be  no  substantial  difference  in  this  rt- 
spect  between  a  transaction  where  in  consideration  of  a  party's  indor- 
sing  a  bill  he  receives  another  bill  or  note  by  way  of  indemnity,  which 
it  is  admitted  he  mav  prove,  and  a  transaction,  in  which  a  drawer  or  is* 
dorser  hands  over  a  oitl  or  note  in  his  possession  to  the  same  partrand 
obtains  his  indorsement  by  way  of  giving  credit  to  the  instrument,  with- 
out givins  such  cross  security.  In  th^  latter  case,  according  to  the  de* 
cision  in  nowle  v.  Baxter,  3  East,  177^  the  principle  of  which  appears 
to  over-rule  the  cases  of  Howis  v.  Wi^ns,  and  Brooks  v«  RogerSi  the 
transaction  implies  that  in  consideration  of  the  accommodating  p^! 


■  Ante,  443,  kc. 

•  Ante,  449,  kc. 
"  Ante,  447. 

*  In  1  Co.  B.  li.  1S8,  it  it  observed,  that 
there  is  a  legislative  construction  of  this 
verr  act  in  6  Geo.  2.  c  30.  s.  22.  which, 
without  conceiving  a  doubt,  takes  it  for 
eranted  that  the  statute  is  not  merelj  con- 
fined to  securities  for  goods  sold  and  deli- 
vered in  the  course  of  trade,  but  that  it  ex- 


tends generally  to  all  personal  securitiet^' 
a  valuable  eantidtraiioH,  where  tbr  ^ 
of  payment  is  certain  thou^  poitpofl^  ^^ 
a  future  day*  and  several  cases  are  col^^' 
ed  to  prove  this  position.  Bat  it »  o^*^ 
vable  that  the  section  alluded  to,  OBiriK*" 
tions  securities  for  their  mmuy  V^V^\^ 
a  future  day,  by  which  they  trs  •BiW'^r 
prove  their  dehls,  and  conseqwaJlj  *J 
words  of  the  autute  are  lew  g«i«nl  **"  J 
are  supposed. 
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becoming  so,  the  parbr  accommodated  gives  to  him  all  the  beneficial  in-    M.  Wbo 
terest  which  a  bona  fide  indorsee  can  have,  and  when  he  has  actually  "^^P^^*" 
been  obliged  to  pay  the  bill,  though  after  the  bankruptcy,  he  is  entitled  ji^,J\J*]^ 
to  prove*   This  question,  however,  is  of  considerable  di&culty  and  can-  gecuritx. 
Dot  be  considered  as  fully  settled*  ^ 

Fourthly,  We  have  seen  that  a  surety  or  party  to  an  accommodation  [  451   "J 
bill,  having  no  absolute  counter  secunty,  cannot,  in  some  cases,  come  /'^^^ 
in  as  a  creditor  directly,  in  his  own  ri^nt,  if  he  has  not  paid  till  after ^^^^ 
the  bankruptcy  of  the  principal.*    Yet  if  the  creditor  has  proved  the 
whole^  debt  before  he  called  upon  the  surety,  the  court  will  direct  that 
he  shall  stand  as  a  trustee  for  the  surety,  and  will  allow  the  latter  (or, 
in  case  he  too  has  become  a  bankrupt,  and  his  estate  has  paid  dividends 
on  account  of  the  principal,  will  allow  his  assignees)  to  have  the  benefit 
of  the  principal  creditor's  proof,  and  to  receive  dividends  upon  it,  but 
so  as  that  no  more  shall  be  paid  than  20«.  in  the  pound  upon  the  whole 
debt.* 

And  a  court  of  equity  on  a  bill  filed  for  that  purpose,  and  on  the 
surety's  bringing  tlie  money  into  court,  has  orderea  the  creditor  to  go 
before  the  commissioners,  and  prove  his  debt  for  the  benefit  of  the 
suretyy^"  and  stayed  his  proceeding  at  law  against  the  surety  till  he  had 
done  so.'  An  accommodation  acceptor  is  entitled  to  the  same  benefit 
of  proof. «  And  where  the  surety,  previous  to  the  proof  bv  the  creditor 
unaer  the  commission  against  the  principal,  had  lodged  the  amount  of 
the  debt  with  a  banker  in  trust  for  the  creditor,  the  surety  has  been 
permitted  to  retake  the  money  for  the  purpose  of  enabling  the  creditor 
to  prove  aeainst  the  principal.'  Where,  however,  a  banker 'having 
money  of  £e  bankrupt's  in  nis  hands,  paid  it  after  notice  of  the  act  of 
bankruptcy,  though  to  creditors  whose  aebts  were  antecedent,  and  who 
would  nave  been  entitled  to  prove  under  the  commission,  yet  he  will 
not  be  permitted  to  stand  in  the  place  of  those  creditors  so  paid,  and 
to  receive  dividends  thereon  with  the  other  creditors.* 

In  Ex  parte  Mathews,^  it  was  held,  that  if  the  drawer  of  a  bill  [  452-  ^ 
take  up  and  pay  the  whole  bill,  after  the  indorser  has  proved  it  under 
the  commission  against  the  acceptor,  the  drawer  has  an  equitable  right 

y  CuUen,  131, 182.    1  Mont  164,  155.  other  ereditora,  and  without  relief  to  the 

But  see  Lord  SSlenborough's  obeenrations  bankrupt  ?   For  euch  sureties  may  still, 

in  Buckler  v.  Bottivant,  8  East,  82.  after  receiving  under  the  commission,  re- 

*  Ante,  448,  &c.  cover  the  residue  of  their  debt  against  the 

*  See  the  observations  of  Lord  Eldon  bankrupt  afterwards,  thej  not  l^ing  bar* 
in  Ex  parte  Rushforth,  10  Yes.  420.  red  bj  his  <*  certificate.**     The    statute 

*»  Ex  parte  Ryswiche,  8  P.  W.  88.    Ex  49  Geo.  8.  c .  121.  s.  8.  precludes  a  suretj 

parte  Marshall,  1  Atk.'  129.     Ex  parte  who  can  prove,  as  there  pointed  out,  from 

Atkinson,  Cooke,  210.    CuUen,  166.— 1  suing  the  bankrupt  when  he  has  obtained 

Mont  185. 158,  9.  his  certificate,   and   in    effect,   prevents 

*  Waight  V.  Simpson,  6  Yes.  784.  Ex  him  from  receiving  a  greater  dividend 
parte  Atkinson,  Cooke,  210.  Beardmore  than  any  other  creditor,  see  poet,  454. 
9.  Crutteaden,  Cooke,  211.  CuUen,  156.  The  argument,  therefore,  m  Paley  o. 
1  Mont  185.  159.  Ex  parte  Rushforth,  Field,  14  Ves.  487, 488,  is  no  longer  ma- 
10  Ves.  412.  414.  teria]. 

^  Phil^  V.  SmiA,  Cooke,  211.  CuUen,  •  See  Lord  Eldon's  observations  m  Ex 

156.    Mr.  CuUen,  m  }dB  work,  p.  156,  parte  Rushforth,  10  Yes.  417.    Ex  parte 

ft.  66,  says,  *'  Is  this  to  be  considered  as  Tomer,  8  Yes.  248. 

nrtablished,  that  sureties,  baring  merely  *  Ex  parte  Atkinson,  Cooke,  219.^1 

sonditioiial  securities,  and  not  paying  till  Mont  185. 

^ter  the  bankruptcy,  may  come  in  plac^  8  Hankey  «.  Yemon.  8  Bro.  818.    Cul- 

>f    the  creditor»  and  receive  dividends  ?  len,  158, 9. 

Are  they  to  be  so  favovcd  beyond  idl  h  6  Yes.  285.  784.    1  Mont  147. 
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3d.  Who  to  the  benefit  of  the  proof  made  by  the  indoroer.  If  the  Daymeiii  by 
"^y  P[*^*-the  iarcty  be  after  the  bankruptcy  of  the  i^ncipal,  and  before  the 
<rf  hoSe?  creditor  has  proved  tiie  debt,  it  cannot  be  proved  either  by  the  creditor 
proof.  *"<>r  by  the  surety.  The  creditor  cannot,  m  auch  case,  prove,  because 
he  cannot  swear  to  an  existing  debt,  and  the  surety  cannot  prove,  be- 
cause his  payment  is  after  the  bankruptcy.*  It  is  therefore  in  (ceneral 
advisable  for  an  accommodation  party  to  compel  the  holder  of  m  bill 
to  prove  before  he  pays  the  amount.  When  such  proof  has  been 
made,  and  in  consequence  of  the  party  proving,  having;  afterv&rd& 
received  his  debt  from  the  surety,  such  proof  has  been  expunged,  it  mar, 
in  some  cases,  at  the  instance  of  the  surety,  be  reinstated  for  his  bene- 
fit.^ Bat  the  creditor  cannot  be  turned  into  a  trustee  for  the  suretj, 
i^  the  prejudice  of  any  right  the  former  may  have  against  the  principal 
debtor's  estate,  on  a  future  and  distinct  demand ;  and  in  such  case,^e 
surety  will  only  be  allowed  such  part  of  the  dividend  as  will  remain, 
after  allowing  out  of  it  to  the  creditor,  as  much  as  will  make  up  the 

Proportion  which  he  would  have  received,  upon  the  residue  of  the 
ebt  proved  beyond  the  debt  to  the  surety,  it  this  debt  had  been  ex- 
f»unged.>  Thus,  in  the  case  of  Ex  parte  Turner,-  the  petitioner  bad 
ent  his  name  by  acceptance  and  indorsement  for  the  accommodation  of 
the  bankrupt,  who  discounted  the  bills  so  accepted  and  indorsed  wilk 
Snaith  and  Co.  After  the  bankruptcy,  upon  the  apjilication  of  Snaith 
and  Co.,  the  petitioner  paid  the  full  value  of  those  bills,  amounting;  to 
46815.  158.  to  them.  They  were  creditors  of  the  bankrupt  to  a  moch 
larger  amount,  and  they  proved  their  whole  demand,  including  the 
amount  of  the  bills  received  from  the  petitioner.  The  petitioner  prat- 
ed that  Snaith  and  Co.  might  assign  to  him  the  dividends  due  imon  the 
{proofs,  in  respect  of  the  buls  whicn  he  had  paid.  The  Lord  Chancel- 
or  observing  that  Snaith  and  Co.  could  not  be  turned  into  trustees  to 
the  prejudice  of  any  right  they  might  have,  made  the  order,  that 
Snaith  and  Co.  should  take  out  of  the  dividend  upon  the  £815. 15s.  so 
ibuch  as  would  make  up  the  proportion,  which  they  would  haw  re- 
^  ceived  upon  the  residue  of  the  debt  proved  beyond  the  £815.  15«.  u 

that  debt  of  £815.  15s.  had  been  expunged,  and  the  rest  of  the  divi 
[  453  ]dend  upon  the  £815.  IBs.  belonsed  to  the  petitioner;  and  that  the 
,  dividend  should  remain  in  the  hanas  of  the  assignees,  till  it  shall  appear 
what  proportion  Snaith  and  Co.  are  entitled  to.  But  in  the  ase  ot 
Ex  parte  Rushforth"  this  doctrine  was  qualified,  and  it  was  held  that 
bansers  who  had  proved  their  whole  demand  against  the  principal  be- 
yond the  amount  of  their  claim  on  the  surety,  who  had  guaranteed 
advances  to  that  extent,  were  bound  upon  payment  to  them  bTthP 
surety  of  their  whole  demand  on  him  to  give  him  the  whole  benefit  o 
their  proof  to  that  extent  against  the  principal,  on  the  ground  that  u 
was  not  competent  to  such  bankers  to  go  on  giving  an  enlarged  credit 
to  such  principal  without  the  concurrence  of  their  surety,  so  as  to  prejQ- 
dice  his  equitable  right  to  the  benefit  of  their  proof.  *  So,  in  the  cas« 
of  Paley  t.  Field,"  it  was  held  that  a  surety  for  indemnity  to  ^\m^^^ 
amount,  having  paid  to  the  extent  of  his  engagement,  is  entitled  to 
dividends  upon  proof  by  the  creditor  under  the  bankruptcy  of  the  pnn- 

•  Cooke»  152.  1  Mont  ISSu  perfectly  aceeded  to  the  principle  of  *< 

•«  Ex  piurtA  Mathews,  6  Vce.  286.  dccieioD  in  Ex   parte  Turner  ;  at^f° 

1  Ex  parte  Tamer,  3  Yes.  243,  aee  the  12  Yes.  487,  and  it  ia  at  least  qaalmca  ^ 

reaaon  in  Cullen,  167,  n.  56,  and  observed  the  SHbaequent  ci 


upon  by  Ld.  Eldon  in  Ex  parte  RashfoTth,  ^  ^  y^^  249. 

10  Yee.  415.  418,  and  in  Paley  ».  Field,  .  ,^  •»      aiu^  j«o 

12  Yes.  487.    Lord  Eldon  appears,  in  Ex  ■  10  Vc*  40!^.  422, 

parte  Roafafortb^  10  Yes.  418,  not  to  hive  f  12  Vetf.  485. 
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cipal  debtor ;  aubject  to  a  deduction  of  the  proportion  of  the  dividend    2d.  Who 

upon  the  residue  of  the  debt  proved  beyond  that  for  which  the  surety  °^*yP"*^*- 

waft  engaged,  supposing  that  expunged.    And  the  Master  of  the  Rolls  f^?^^^^ 

said,  "  If,  in  consequence  of  those  ulterior  advances,  the  bankers  ^^^^L^oi 

^'  to  keep  dividends  of  which  they  would  otherwise  be  trustees  for  the 

^i  plaintiff,  d(^es  not  he  contribute  in  effect  to  indemnify  them  for  a  loss, 

'^  against  which  it  is  expressly  provided  that  he  shall  not  be  called  upon 

«<  to  indemnify  them,  viz.  a  loss  occasioned  by  their  advancing  more 

'<  than  the  sum  of  ^1500  ?    It  is  clear  then  as  between  these  parties 

*'  that  sum  is  to  be  considered  as  the  amount  of  the  debt.    The  law, 

^^  resulting  from  that  view  of  the  facts,  is  not  a  subject  of  controversy 

*^  between  the  narties  ;  for  it  is  agreed  upon  that  statement,  the  plain- 

<<  tiff  is  entitled  to  the  equity  he  seeks  by  his  bill,  to  consider  them  as 

^^  trustees  for  him  of  whatever  dividends  they  draw  from  the  bankrupt's 

^^  estate  on  account  of  this  sum  of  £1500*"    It  was,  however,  liela  in 

the  same  case,  that  the  surety  is  not  entitled  to  the  benefit  of  the  proof 

made  by  the  creditor  against  other  estates  upon  a  distinct  security,  with 

which  the  plaintiff  had  nothing  to  do* 

Fifthly y  Many  of  the  difficulties  with  respect  to  the  proof  by  a  surety,  5.  When  a 
who  has  no  cross  paper  or  counter  security  to  indemnify  him,  are  re-s"retj    or 
moved  by  the  Statute  49  Geo.  3.  c.  121.  s.  8.,  which  enacts,  "ThatPf"^'^  **•" 
**  in  all  cases  of  commissions  of  bankruptcy  already  issued,  under  py^^^  "Jj^ 
^*  which  no  dividend  has  yet  been  made,  or  under  which  the  creditors,  der  49 Geo. 
*^  who  have  not  proved,  can  receive  a  dividend  equally  in  proportions,    c.  121. 
**  to  their  respective  debts  without  disturbing  any  dividend  already  ■•  *•' 
<^  made;  and  in  all  cases  of  commissions  of  bankrupts  liereafler  to  beC  ^^^  3 
«'  issued,  where,  at  the  time  of  issuing  the  commission,  any  person  shall 
*<  be  surety^  for^  or  be  liable  for  any  debt  of  the  bankrupt,  it  shall  be 
<^  lawful  for  such  surety  or  person  liable,  if  he  shall  have  paid  the  debt, 
**  or  any  part  thereof  in  disct  arge  of  the  whole  debtj^  altnoua;h  he  may 
*^  have  paid  the  same  after  the  commission  shall  have  issued,  and  the 
**  creditor  shall  have  proved  his  debt  under  the  commission,  to  s/and 
^^  in  the  place  of  the  creditor  as  to  dividends  upon  such  proof;  and 
**  when  the  creditor  shall  not  have  proved  under  the  commission,  it 
**'  shall  be  lawful  for  such  surety  or  person  liable,  to  prove  his  demand 
*^in    respect  of  such  payment  as  a  debt  under  the  commission,  not 
^^  disturbing  the  dividends,*  and  to  receive  a  dividend  or  dividends 
«&  proportionably  with  the  other  creditors,  taking  the  benefit  of  such 
*^  commission,  notwithstanding  such  person  may  have  become  surety  or 
**  liable  for  the  debt  of  the  bankrupt  after  an  act  of  bankruptcy  had 
^^been  committed  by  such  bankrupt;  provided  that  such  person  had 
*^  not,  at  the  time  when  he  became  such  surety,  or  when  he  so  became 
<*  liable  for  the  debt  of  such  bankrupt,  notice  of  any  act  of  bankruptcy 
<'  by  such  bankrupt  committed,  or  that  he  was  imolvent^^  or  had  stop- 
^^  ped  payment;  provided  always  that  the  issuing  a  commission  of  bank- 
^^  rupt,  althougli  such  commission  shall  afterwards  be  superseded,  shall 
«*be  deemed  such  notice.     And  every  person  against  whom  any  such 


p  See  Btyl.  198,  n.  1.  for  his  benefit,  see  ante,  443.  449,  &e.  9td 

s  In  Lazton  v.  Peat,  2    Campb.   186,  qtuBre. 

X.«ord  Ellenborough  considered  an  accom-  *  Thb  means  not  compeUing  the  cre- 

modation  acceptor  as  in  the  nature  of  a  ditors  to  refund  anj  part  of  the  dividends 

surety  for  the  drawer.  received.      A  point  was  made  in  12  East, 

'  A  suretj  who  is  not  able  to  pay  in  time  664,  but  not  determined.    1  Seh.  le  Le£ 

to  avail  himself  of  this  clause,  may,  it  is  242. 

apprehended,  stiU  avaU  himself  of   the  *  Means  a  general  insolvency,  &c.    1 

ri^t  of  compelling  the  holder  to  prove  Campb.  492,  in  notes. 

Chitty  qn  bills.  3  F 
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Sd.  Wlio  ci  oMnmimon  of  bankni^  has  been,  or  thall  be  awavM,  and  wko  hw 
"T  When  ^^  ^^^^^^^9  ^  ^^^^^  obtain  Au  ceriiJkaU^  shall  Ae  duckarged  of  all  de- 
surety  may  ^^  mands  at  the  suit  of  every  such  person  having  so  paid,  or  b^ff  Aere- 
prove    un-  *^  by  inobUd  to  prove  as  aforesaid,  or  to  stand  in  the  pUce  of  socq  ere- 
der  49  Geo  <«  ditor  as  aforesaid,  in  regard  to  his  debt  in  respect  of  such  suretyftbtp 
3.  c  121.     &«  Qip  liability  in  like  manner^  to  all  intents  and  purposes,"  as  if  sucn 
<*  person  had  been  a  creditor  befiGNre  the  bankruptcy  of  the  bankrupt,  for 
^^  the  whole  of  the  debt  in  cespeet  of  which  he  wasaurety^or  was  so  lis* 
**  ble  as  aforesaid." 

Upon  this  statute  it  has  been  decided  that  an  acconmodation  ac- 
ceptor is  a  person  liable  for  the  debt  of  the  bankrupt  drawer,  and  may 
[  ^^9  3  prove  under  his  commission,^  and  if  an  acceptance  for  the  accMMMdor 
turn  of  the  drawer  of  a  bill  be  given  before,  and  renewed  after  he  has 
committed  an  act  of  bankruptcy,  such  renewal  is  a  continuatioB  of  the 
same  suretyship ;  and  therefore  if  a  commission  of  bankruptcy  be  issued 
against  the' drawer,  and  the  accommodation  acceptor  afterwards  pa^  the 
bill,  he  will  be  entitled  to  prove  the  amount  under  such  commisuon  \ 
though,  before  the  renewal  of  the  acceptance  he  had  notice  of  such 
act  of  bankruptcy  having  been  committed.7  Nor  will  the  case  be 
varied  in  priuciple,  by  the  circumstance  of  the  holder  of  the  first  IhU 
having,  before  the  renewal,,  given  time  to  the  drawer ;  or  by  that  of  an 
additional  name,  as  that  of  an  indorser  having  been  led^  upon  the 
second  bill.^ 

And  it  has  been  decided,  that  if  an  accommodation  acceptor  having 
paid  the  bill,  afterwards  sues  the  drawer  as  for  money  |^id,  and  haviDf 
obtained  judgment,  assigns  the  judgment  debt  to  a  third  person,  sucE 
assignee  of  tne  debt  may  prove  the  original  debt  under  the  cobidus- 
sion  a^nst  the  drawer,  and  the  judgment  debt,  thou^  greater  than 
the  original  debt,  will  be  barred  by  a  certificate.*  So  where  a  bill 
after  praof  under  a  commission  against  the  acceptor,  was  paid  by  the 

•  Under  these  words  it  baa  been  beld  1807,    a   valid    commiaBicm    waa    iMocd 

that  the  bankrupt,  if  aued,  must  neverthe-  asainat  the  defendant,  founded  on  aa  act 

less  plead  his  certificate,  and  cannot  give  of  bankruptcy  committed  in  the  precediDf 

H  in  evidence  under  the  generaliaeue.  Sxt/A-  March.    The  aecond  bil]  became  due  on 

■laa  V.  Martianant,  12  £aat,  064.  the  12th  of  September,  1807,  when  the 

»  Ex  parte  Tonge,  3  Vea.  &  Bea.  40,  pUintiflF  paid  it    The  first  dividead  ^ 

and  aee  neit  note  ^^  commiaaion  was  declared  and  made  oi 

the  6lh  of  Auguat,  1808.    On  the  4ihof 

1  Stedman  v.  Martinnant,  13  East,  September,  1809,  the  defendant  obtaintfl 
137.  12  £a£t,  664.  &  C.  On  th«  5th  of  hia  certificate.  In  an  action  for  money 
January,  1807,  the  plaintiff  accepted  a  paid,  and  the  bankn^tcy  and  certificate 
bill  for  the  accommodation  of  the  de-  pleaded,  a  verdict  waa  found  foe  the 
fendant  the  drawer,  which  became  due  on  plaintiff,  subject  to  the  opinion  of  the 
the  19th  March,  when  it  waa  diahonoured.  court,  aa  to  whether  the  certificate  wt»» 
On  the  18th  March,  1807,  a  docket  waa  diacharge.  Hie  court  (Le  Blance,  J*  ^ 
etruck  against  the  defendant,  and  on  the  9e$Ue)  held,  that  the  secoad  aeecpioce 
21 8t,  a  commission  of  bankrupt  waa  issued,  was  a  continuation  of  the  f«n<>  auretyihip 
which  was  superseded  on  the  16th  of  which  was  created  by  the  firat,  andthtf 
April.  A  meeting  of  the  defendant's  ere-  ag  guch  suretyship  commenced  before  my 
ditora  waa  then  held  when  time  was  given  act  of  bankruptcy  committed,  and  tw 
to  him  to  pay  hia  debts  by  inculmenCa.  aequently  before  the  plaintiff  cooid  bare 
On  the  9th  of  June,  1807,  the  plaintiff  any  notice  of  such  act,  the  ^^ 
'  accepted  a  aecond  bill  for  the  defendant,  might,  by  49  Geo.  a  c  121.  a.  8.  *»'• 
in  Older  to  take  up  Ae  former  one,  for  proved  hia  demand  under  the  coaaBMS»> 
the  fame  sum  with  the  addition  of  intereat  and  therefore  the  cerUftcate  was  a  b«- 
and  stamp  ;  and  the  indorsement  of  a  Postea  to  the  defendant 
third  person  was  lent  aa  an  additional  se- 
curity, which  waa  required  by  tha  hoklera  '  ^^  >t^  Bayl.  20a 
of  the  fonner  bill    Oa  tiie  6th  of  Auguit,  •  £k  parta  Lloyd,  1  Boae,  4. 
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drawer,  aiid  he  after  a  diTidend  arrested  the  bankrupt  for  the  batanee,  2d.  MHio 
and  was  also  a  surety  for  him  on  another  bill ;  the  Chancellor  made  an  "'^  proT«. 
order,  that  the  banfcnjpt  shookl  be  discharged,  and  that  the  plaintiff  ^'  '^^^^ 
ahoald  be  restrained  from  lodging  any  detainer  under  the  above  statute  !|^^  "^ 

49  Geo.  3.  c.  121.  8.  B.  &  14.^  der49Geo. 

a  c  121. 
A  partner  is  considered  as  a  person  Hable  for  the  joint  debt  of  him- 
aelf  and  his  co-partners,  and  if  oie  latter  becomes  a  bankrupt,  and  the 
solvent  partner  be  afterwards  obliged  to  pay  the  whole  debt,  the  certifi- 
cate of  the  bankrupt  partner  will  protect  him  from  liability  to  make 
contribution  to  sucn  solvent  partner  $  and  therefore  where  a  partner 
continuing  the  business  took  an  assignment  of  all  the  stock,  &c.  and 
eovenanted  to  indemnify  the  retiring  partner  from  the  debts  then  owing 
from  the  partner8hi|>,  and  the  continuing  partner  became  a  banknipt4 
and  obtained  his  certificate,  and  aubsequently  an  action  waa  commuiced 
against  the  retiring  partner  upon  an  acceptance  of  the  partnership,  and 
Judgment  was  obtained  a^inst  him,  and  he  paid  the  debts  and  costs  $ 
it  was  held,  that  no  action  would  lie  against  the  bankrupt  upon  the 
covenant ;  since,  under  the  49  Geo.  3.  c*  121*  s.  8,  the  retiring  part- 
ner might  on  his  liability  have  resorted  to,  and  proved  his  debt  under 
the  commission,  and  was  therefore  barred  by  the  certificate. « 

But  there  are  not  any  words  in  the  stat.  49  Ceo.  3.  c.  121.  s.  8, 
compulsory  upon  the  party  to  prove,  or  precluding  him  from  suing  th^ 
bankrupt,  subject  to  sucn  action  being  rendered  ineffectual  by  his 
^Altaining  his  certificate,  and  therefore  the  drawer  of  a  bill  who  has 
paid  the  amount  to  t^  holder,  after  a  commission  of  bankruptcy  issued 
against  flie  acceptor,  may  sue  the  acceptor  before  he  has  obtained  his 
eertJVcate,  and  arrest  him  upon  the  bill,  notwithstanding  the  holder  has 
proved  the  bill  under  the  commission*  *■ 

Thirdly^  against  whonii  or  under  what  Commisaion* 

d(%.  We  have  next  to  inquire  against  whom,  or  under  what  com-  sdly; 
mission,  proof  in  respect  of  a  bill  may  be  made.  And  this  may  be  A^ntt 
considered  under  two  heads  j^r*/  with  relation  to  the  partimtar^^^^*^^ 
ntuaHon  of  the  party  who  has  become  bankrupt  f  and  secondly^  to  the^Q^^j^|[|g|| 
number  of  the  parties. 

f^ratj  A  party  who  is  a  bona  fide  holder  of  a  bill,  drawn  regularly 
for  value,  is,  we  have  seen,  entitled  to  prove  in  all  cases  under  a  com- 
mission against  any  one  of  the  parties,  against  whom  he  could  have  [  457  ] 
supported  an  action  on  the  bill,  though  such  party  became  bankrupt 
before  the  bill  was  due,  and  at  the  time  when  it  was  uncertain  whether 
it  would  be  paid  by  the  acceptor.  *  So  a  bill  drawn  by  way  of  accom- 
modation, tnough  it  cannot  be  proved,  as  between  the  parties  to  the 
accommodation,  yet  it  may  be  proved  by  a  bona  fide  holder  arainst  all 
parties,  whether  they  have  received  value  or  not'  Wherever  the  holder 
could  have  sustained  an  action  on  the  bill  against  the  party,  had  he 

*  Ex  parte  Lobbon,  17  Ves.  334,  5.—        •  Ante,  443.    Ex  parte  Marlar,  1  Atk. 

1  Rose,  219.  160.  Cullen,  90. 

•  Wood  ».  DodgBon,  2  M.  &.  ft  105.—        '  ^..P*'*t  Mamhall,  1  Atk.  130.    Er 

2  Roae,  47.  P^'te  King,  Cooke,  157.    Ex  parte,  Cross- 

iejr,  Cooke,  168.  Ex  parte  Brjnner,  Cooke, 
^  Mesd  «.  Braham,  3  M.  at  a  91.  I64.  Cullen,  97.  1  Mont  152. 
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ddij.  continued  solvent,  he  maj  prove  viSKier  hie  commission,  in  case  he 
■^^■*^^^  should  become  bankrupt     The  rights  and  liabilities  of  parties  at  law, 
wider  whn  ***'*  already  been  considered,  and  therefore  It  is  unnecessary  here  ai^in 
commmioA  to  notice  the  various  decisions  on  the  subject.     In  the  case  of  cross 
'    paper,  and  of  a  bill  or  note  given  bj  way  of  indemnity,  we  have  seea 
that  a  party  may  frequently  prove,  before  he  has  advanced  money,  or 
been  damnified,  though  the  dividends  will  be  withheld  till  his  own 
paper  has  been  paidjr    We  have  already  considered  the  liability  at  lav 
of  a  party  transferring  a  bill,  and  we  have  seen,  that  in  the  case  of  a 
transfer  by  mere  delivery,  without  an  indorsement,  the  party  is  not  in 
any  case  liable  to  be  sued  by  any  holder,  except  the  party  to  whom  he 
immediately  transferred  it,  and  then  not  upon  tho  instrument  itself,  but 
for  the  precedent  debt  or  consideration  between  them ;  and  that  in  tlie 
case  of  the  sale  of  a  bill,  the  party  transferring  is  not  liable  to  any 
iMrty.     So  in  the  event  of  banl^ruptcy  it  appears  from  tlie  case  io  B« 
barrington,^  that  if  B.  hand  over  a  negotiable  note  for  valuable  consi- 
deration to  6.,  not  indorsing  it,  but  giving  a  written  acknowledsment 
^  on  a  separate  paper,  to  be  accountable  for  tne  note  to  6^  G.  indorses 

the  note,  which,  together  with  the  written  acknowledgment,  comes  into 
the  hands  of  M.  for  valuable  consideration,  and  B.  and  the  several  par- 
ties to  the  note  become  bankrupts,  M.  could  not  prove  the  note  against 
the  estate  of  B.,  (the  written  acKnowledgment  not  being  assignable,)  but 
was  entitled  to  have  the  amount  made  an  item  in  the  account  between 
B«  and  G.,  and  to  stand  in  the  place  of  the  latter.  So  in  the  ca&e  of 
Ex  parte  Harrison,^  it  was  held,  that  if  a  person  transfer  a  bill,  without 
indorsing  it,  but  by  a  written  instrument  warrant  the  payment^  in  the 
same  manner  as  if  he  had  indorsed  it,  and  he  become  a  bankrupt  before 
the  bill  is  du^,  the  holder  cannot  prove  it  under  the  commission  agaioat 
him.  And  if  a  trader  procure  cash  for  a  bill,  but  do  not  indorse  it, 
because  the  person  paying  the  cash  thinks  that  the  bill  will  have  as 
[  458  3S^^^  credit  without  his  indorsement,  the  bill  cannot  be  proved  under  a 
commission  afterwards  issued  against  the  trader^  And  where  a  trader 
transferred  a  bill  without  indorsing  it,  and  there  was  a  private  mark 
upon  the  bill,  and  it  appeared  in  evidence,  that  all  bills  transferred  bj 
him  without  indorsement,  but  with  this  mark,  were  considered  by  bim 
as  rend^ing  him  liable  to  pay  as  if  he  had  indorsed  them ;  it  was  pe- 
vertheless  held,  that  such  bill  could  not  be  proved  under  a  commission 
against  him.^  So  where  a  bill  is  transferred  by  way  of  sale,  without 
being  being  indorsed,  it  cannot  be  proved  under  a  commission  aeainst 
the  party  transferring,  even  by  the  person  to  whom  he.  transferrea  it' 
But,  if  the  bill  were  deposited  merely  as  a  pledge,  the  residue  of  the 
debt  for  which  it  was  deposited,  after  a  sale  .of  the  bill,  is  proveable 
under  the  commission." 

* 

Secondly^  With  respect  to  the  number  ofpartus^  the  holder  of  a  bill 
or  note  is  entitled  to  prove  it  under  difierent  commissions,  against  all 
the  several  parties  to  the  instrument,  under  their  respective  commissions, 
and  to  receive  dividends  upon  the  whole  sum  under  each,  to  the  extent 
of  20*.  in  the  pouud;<*  for  it  is  a  creditor's  right  in  bankruptcy  to  prove 

t  Ante,  443,  &c.      '  ™  Bank  ».  Newman,  1  Lord  Raym  44i 

l>  2  Sch.  &  Lef.  112.  £z  parte  Smith,   Cooke,    120,    I  Moat 

«  2  Bro.  615.    Ex  parte  Shattlcworth,  142-    Ex  parte  Witter,  Cooke,  178.  Ant«, 

8  Yes.  368.   CuUen,  100,  101.  142  to  145. 

*  Ex  parte  Shuttleworth,   8  Ves.  868.  »  Id.  ibid. 

Ex  parte  Blackburn,  10  Ves.  206.    Cullen,  «»  Exparte  Wildman,  1  Atk.  109.  2  Ves. 

100, 101.  113.    Ex  parte  liefebr*,    S  P.  W.  407. 

'  Id.  ibid.  Cowper  v,  Vepy,  I  Atk.  1071.    ISxpuit 
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and  avail  himself  of  all  collateral  securities  ffdm  third  persons  to  the         3?Jr. 
extent  of  20».  in  the  pound  jp  and  the  holder  of  a  bill  drawn  by  a  ^rm^^^^J^J 
upon  some  of  their  members  constituting  a  distinct  firm,  has  a  right  to  u^derWhat 
prove  it  a<^ainst  all  the  parties  according  to  their  liabilities  upon  the  bill,  commissioa 
provided  he  was  ignorant  of  their  partnership  51  or  such  holder  may 
prove  it  under  one  or  more  commissions  against  some  of  the  parties, 
and   proceed  at  law  against  the  parties.'     In  Ex  parte  Rushforth/ 
Lord  Eldon  said,  <^  It  is  clear  that  where  a  person  has  a  demand  upon 
a  bill  or  bond  i^ainst  several  persons,  and  no  part  of  that  demand  has 
been  paid  before  the  bankruptcy  by  any  of  them,  he  may  prove  against 
each;  and  the  circumstance  that  o^e  is  a  surety  and  the  other  the  nrin- 
*  cipal,  or  a  co-surety  as  between  themselves,  does  not  give  a  right  t» 
stop  the  holder  from  receiving  dividends,  till  he  has  received  20«.  in 
the  pound ;  that  is  well  settled  in  Ex  parte  Marshall,  and  Ex  parte 
'Wildman,  and  it  applies  to  joint  and  several  demands,  either  by  bill  orC  ^^^  3 
bond." 

It  has  long  been  settled  in  bankruptcy,  that  a  creditor  cannot  prove 
against  the  joint  estate  of  two  bankrupt  partners,  and  also  against  the* 
separate  estote  of  one  of  them,  but  must  electa  though  he  has  distinct 
securities,*  unless  there  is  a  surplus;""  and  a  joint  debt  cannot  be  proved 
under  a  separate  commission,  except  for  the  purpose  of  assenting. to  or 
dissenting  from  the  certificate,  and  recovering  a  dividend  out  of  the 
surplus,  after  satisfaction  of  the  separate  creditors  $  but  if  there  are  no 
joint  effects  and  no  solvent  partners,  or  no  separate  debts,  or  the  joint 
creditors  will  pay  the  separate  creditors  908.  in  the  pound,  they  ma/ 
then  vote  in  the  choice  ot  assignees,  and  go  at  once  against  the  separate 
estate. *  But  he  must  have  time  to  look  into  the  accounts  of  tne  re- 
spective estates^  to  see  which  will  be  most  beneficial  to  him,  3^  and  has 
been  allowed  to  defer  his  election  till  a  dividend  be  declared."  And  in  Ex 
parte  Bielby,*  where  creditors  had  proved  undler  a  joint  commission, 
upon  a  joint  and  several  promissory  note,  but  had  not  received  a  divi«r 
dend,  they  were  not  permitted  to  waive  their  proof  and  to  prove  against 
the  separate  estate,  on  the  terms  of  not  disturbing  any  dividends  al- 
readj^  made.  And  even  receiving  a  dividend  is  no  determination  of  an 
election,  and  the  holder  of  a  security  has  been  allowed  to  change,  on 
refunding  the  dividend.* 

In  Bx  parte  BonbonU8,«  Lord  Eldon  said,  <^  There  have  been  many 
cases  where  three  or  more  partners,  being  also  concerned  in  other  trades. 
the  paper  of  one  firm  has  been  ^ven  to  the  creditors  of  another,  and 
the^  were  permitted  to  take  dividends  from  both  estates;"  and  in  case 
of  joint  debts,  paid  by  a  bill  drawn  by  one  of  tiie  debtors  and  accepted 

Blosltftin,  6  Ves.  449.  000.  6|i5.    See  the  f  Ex  parte  Bankes,  1  Atk.  106.    Ez  parte 

argument   in   12  Ves.    488.    Cullen,    96.  Bond  and  Hill,  1  Atk.  96. 

1  Mont  143.  Cooke,  170.  Bayl.  209.  The  «  £x  parte  Taitt,  16  Ves.  194.     I  Row, 

Royal  Bank  of  Scotland,  19  Ves.  310.  21,  n.  a.    Heath  o.  Hall,  4  Taunt,  828. 

P  Ex  parte  Parr,  18  Ves.  65.   Davison  v.  '  £x  parte  Rowlandson,  8  P.  W.  406. 

Robertson,  3  Dowe's  Rep.  220.  230.  Ex  parte  Bankes,  1  Atk.  106.    £x  parte 

4  Ex  parte  Adams,  2  Rose,  86.  1  Ves.  &  Bond  and  Hill,  1  Atk.  98. 

35e*.  495.   Ex  parte  Parr,  i8  Ves.  65.   Da-  ,  jg^  parte  Clowes,  Cooke's  Bank.  Law, 

vtfon  o,  Robertson,  3  Dow.  220.  230.  258 

»  Ex  parte  Wildman,  2  Atk.  109.  Wilks  .'-««.      -„ 

tf.  Jacks,  Cooke,  168.  IMont  143.  **  ^^^  ^"• 

•  10  Ves.  416.  ^  Ex  parte  Rowlandson,  3  P.  W.  406> 

«  Ex  parte  Bonbonos,  8  Ves.  542.    Ex  rapr*>  notes. 

parte  Wensley,  2  Ves.  4e  Bea.  254.  «  8  Ves.  546.    Ex  parte  Wensley ,  2  Ves. 

»  Ez  pute  Rowlaadftm,  3  P.  W.  405.  IK  Bes.  254. 
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,  '^tbr  another,  each  ctrrjhig  on  tfttinct  tmdes,  there  tnaj  be  proof  under 
^iii*Mid  separate  commiBaioiM  vpon  the  bftl.* 

under  what 

cmmniMioii  When  the  credit  ha$  been  joints  the  creditor  maj  be  admitted  to  prore 
under  a  commission  against  the  partners,  notwithstanding  he  has  tiken 
a  separate  ncurity^    And  if  money  be  lent  on  the  separate  notes  or 

[  460  ]  Mils  of  different  partners  in  the  same  Urm,  and  be  applied  to  tiie  qk  of 
4ie  partnership,  and  the  firm,  when  solvent,  agrees  to  consolidate  the 
debts,  and  to  consider  them  as  partnership  debts,  the  creditor  may  be 
admitted  against  the  joint  estate/  60,  on  tiie  other  hand,  when  the 
credit  has  been  separate,  the  creditor  majbe  admitted  to  prove  aguDtt 
the  separate  estate,  notwithstanding  he  has  taken  a  Joint  secnritj.* 


AicrlJUy,  lo  fjohM  Ewkni  Proof  may  be  mmh* 

4th|7,  To     fburthlf/^  With  respect  to  what  sum,  or  to  whai  extent  proof  may  be 

whftt  *  ez-viade,  it  aeems  that  the  discounter  of  a  bill  or  note  is  entitled  to  proTe 

tent  proof  the  foil  amount,  without  deducting  the  discounts    80  a  holder,  who 

"^      ^bas  purchased  the  bill  for  less  than  the  amount  of  it,  may  prore  for  tiie 

*'        whole.'    60  if  a  debtor  give  to  his  creditor  an  accommodatioD  bill  or 

lete  of  a  third  person,  to  a  larger  amount  than  the  debt,  the  creditor 

10  entitled  to  prove  the  whole  amount  of  the  bill,  under  a  commiflsion 

againat  auch  accommodation  party.  ^    And  the  hoM^  of  a  bffi  or  Bote, 

transferred  or  pledged  to  him  by  his  debtor  aa  a  oollfttend  securitt 

Cor  his  debt,  may  prove  the  whole  amount  of  the  security,  under  a  con* 

wisaioB  against  any  of  the  parties,  exoept  the  debtor  froni  whom  he  ^^ 

oeived  it,  although  ho  kaa  received  part-paymeiit  of  his  d^  from  such 

hkdeblMr.' 

la  the  ease  of  several  parties,  we  have  just  seen  that  the  holder  ofi 
Mil  or  note  is  entitled  to  prove  his  debt  under  a  commission  tgainst 
the  drawer,  acceptor,  and  indorsers  and  to  receive  a  dividend  from 
each  upon  his  whole  debt,  provided  he  does  not  in  the  whole  receive 
more  man  SOf.  in  the  pound.  ■  80  where  A.  being  an  indorsee  of  B. 
and  Go's,  acceptances  for  dg1d64,  issued  a  serrate  commission  agttinrt 
B.  and  at  the  time  of  suing  out  the  commission,  D.  the  person  for 
whom  A.  had  discounted  the  acceptances,  had,  by  payments  on  ac- 
eoimt,  reduced  the  debt  to  £4Mi  it  was  held,  that  A.  vras  entitled  to 
prove  for  the  whole  amount,  and  for  all  that  he  received  above  the 
iN20,  will  be  a  trustee  for  D.*  But  under  a  commission  against  the 
[  461  3  party  from  whom  this  holder  recrived  the  bill,  he  can  only  prove  to  the 
lunouat  of  the  actual  debt  then  due.  *  There  is  a  distinction  in  this 
case,  where  the  creditor  applies  to  prove  his  debt,  after  having  received 
a  part,  and  where  he  apfdiea  to  prove  jMWtotis  to  his  having  received 


'  Ex  p^Ha  WeiMl^,  a  Vm.  It  6«8. 254, 

<  Ex  part*  Hunter,  1  Atk.  228.  1  Mont 
019.    Ciillen,462. 

<  Ex  parte  CIote»  2  Bro.  696.  E^  parte 
Bonboow,  8  Vea.  S42.  flee  other  iaatancea 
in  Cullen,  462,  8.    1  Mont  620. 

t  In  Re  Bate,  3  Yes.  490.  fix  parte 
Lohb,  7  Ves.  A92.  flee  other  iMtnneee,  1 
Mont  921. 

I"  fix  p«te  Mwler,  1  Atk.  159.  Cooke, 
174.    I  Mont  148. 


»  Ex  parte  Lee,  1  P.  W.  Wt  C«ll««. 
96,7.    Ante,  434. 

^  Ex  parte  King,  Cooke,  199.  Exp^t; 
Croaaiey,  Ibid.  liS.  Ex  parte  Bloxbun,  * 
Yea.  449. 609,  in  wkieh  £x  parte  BkffluB* 
6  Yea.  448,  was  overruled. 

>  Id.  iMd.  1  Mont  144  BifL  210. 
211,  n.  L 

"  Ante,  458. 

•  Ex  parte  De  TisleC  1  Row,  1^    ,. 

<"  Ex  parte  De  Tmm,  l  Bate,  l» 
Bi^itll. 
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uiy  pKjment  or  compoM^D,    If  the  ereditor,  at  the  time  of  promt^^^^^t  To 
has  receioed  any  part  of  the  bill  or  note,  he  can  only  prove  for  a*  J]^     ^ 
much  as  remains  $  but  if,  after  having  proved  for  the  whole,  he  receives  ^^y  ^'  1^ 
a  part  of  the  bill  fiom  any  of  the  persons  liable  to  pay  it,  he  is  en- made, 
titled  to  a  dividend  upon  the  whole,  provided  it  does  not  exceed  20«. 
in  the  pound,,  upon  such  part  as  remains  due  p  and  as  to  any  overplus 
beyond  20«.  in  the  pounds  it  is  to  be  accounted  for  to  the  party  next 
entitled  to  the  benent,^    In  £x  parte  Bloxham,'  it  was  decided,  that 
a  creditor  having  securities  of  third  persons^  accommodation  acceptors^ 
to  a  gi-eater  amount  than  the  debt,  may  prove  and  receive  dividends 
upon  the  full  amount  of  the  securities  to  the  extent  of  20«,  in  the 
pound,  upon  the  actual  debt ;  aad  Lord  Eldon  said,  ^*  I  looked  upcm 
it  as  settled,  that  a  creditor  cannot  hold  the  paper  of  his  original 
debtor,  a  bankrupt,  and  prove  beyond  the  actual  debt  upoa  it,  bat 
that  that  sucb  creditor  may  have  the  piper  of  third  penons,  who  are 
debtors  to  such  original  debtor  in  more,  and  prove  to  the  whole  amoant 
under  the  commissien  a^nst  them,  and ,  it  is  not  material  whether 
such  third  persons  were  indebted  to  the  original  debtor,  for  you  caanot 
attach  equities  upon  bills  of  exchaa^"    So  in  Bx  parte  Bloxham,* 
the  same  point  was  decided,  and  Lord  Elden  said,  *^  A  party  wants  to 
have  a  bill  discounted,  aad  the  banker  refuses  to  discount  upon  the 
credit  of  that  bill  only,  and  then  tiie  party  savs,  he  has  in  his  hands 
another  bill,  and  offers  that  as  a  security  for  the  former,  what  is  that 
but  a  ri|^t  to  prove  against  both  estates,  until  SOa.  in  the  pouad  hae 
been  obtained  ?" 

We  have  just  seen,  that  if  the  hdder  of  a  bill  mr  notOf  at  the  time 
of  proving,  has  received  any  part  of  it,  he  can jprave  onty^  for  the  re* 
mainder/  So  it  has  been  held,  that  where  different  parties  to  a  ImII 
or  note  become  bankrupts,  and  a  dividend  is  deelaredj  though  not  paid, 
under  one  of  the  commissions,  under  which  the  holder  has  proved  his 
debt,  he  cannot  afterwards  prove  under  another  commission  for  more 
than  the  I'esidue,  after  deductmg  the  amount  of  the  dividend  declared.* 
In  £x  parte  Lears,*  the  Chancellor  made  an  order,  that  the  dividends  [  46S  3 
should  De  deducted  from  the  proof,  according  to  this  practice,  as  stated 
by  Mr.  Cooke,  still  expressing  doubt  as  to  the  princii^e  of  it.  Hence 
it  is  in  general  advisable,  where  there  are  several  parties  to  a  bill  to 
prove  under  the  commission  against  each,  as  soon  as  possible,  or  B/k 
least  before  any  dividend  has  been  received,  or  eyea  a  commission 
opened  against  either. 

In  favour  of  friendly  soekHee^  it  was  enacted  b;^  33  (Seo.  S.  c.  54.     Meedly 
**  That  if  any  person  appointed  to  any  office  by  a  fnendly  society,  and**^"**^ 
intrusted  with,  or  having  m  his  hands  or  poseessiou  any  moneys  or  effects 
belonging  to  such  society,  or  of  any  securities  relating  to  the  same, 
become  a  bankrupt,  his  assignees  must  deliver  over  all  things  belong* 


P  Cooke,  160»  I,  2,  8.  CuUen,  S0.-* 
The  Rojal  Bank  of  Scotland,  £z  parte, 
19  Yea.  310.    3  Row,  810. 

<i  Cullen,  96. 

•  6  Vee.  449. 

•  6  Yea,  600,  in  wlucb  the  case  in 
6  Yes.  waa  over-ruled. 

•  Sopra.    1  Mont  148,  4. 

•  Cooper  V.  Pepja,  1  Atk.  106.  Thn 
Boyal  Bank  of  Seolland,  £t  pane,  19  Yea. 
310.    2  Roie,  197.    But  eee  in  Ex  parte 


Wildman,  1  Atk.  109,  where  the  Chan« 
cellor  takes  for  granted,  that  in  the  case 
of  Cooper  v.  Pepys,  the  hoUer  had  re- 
ceived the  dividend  before  he  attempted 
to  prove  his  debt  against  the  indoraer, 
1  Mont  144.    Bayl.  210. 

«  6  Yeat  644.  Kbte,  the  reason  th^re 
aastgned  by  Mr.  Cooke  failey  since  49€ye«. 
8.  c.  121.  s.  12.  See  the  Royal' Bank  of 
Scotland,  19  Yea.  810,  n*  K  £k  parte 
Todd,  2  Rose,  202,  n. 
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4thijr,Toing  to  such  societj,  and  pajout  of  the  assets  or  effects  all  8ams  of 
t?hat  «-ujj^,jgy  remaining  due,  which  such  person  received  by  virtue  of  his 
may  ^'^'Ss  *^8ice,  before  any  of  his  other  debts  are  paid  or  satisfied.^  It  seems 
made.  that  this  pmvision  of  the  leg:i8lature,  in  preferring  the  claim  of  friendly 
Friendly  societies  to  the  claim  of  all  other  creditors,  is  not  favoured.*  If  an 
floeieties.  attorney  is.  from  the  commencement  of  the  establishment  of  a  friendly 
society,  in  the  habit  of  receiving  from  the  stewards  the  money  of  the 
society,  whenever  it  amounts  to  a  sum  which  they  consider  worib 
placing  out  at  interest ;  and  of  giving  them  promissory  notes  from 
time  to  time,  carrying  interest;  and  the  attorney  becomes  a  bankrupt, 
and  indebted  to  the  stewards  upon  promissory  notes  payable  on  one 
month's  notice,  and  no  person  has  been  appointed  tresurer,  the  society 
is  not  entitled  to  a  preference.*  If  no  treasurer  has  been  appointed 
by  the  society,  andf  the  president  and  steward  are  chosen  anDualW, 
and  the  bankrupt  has  served  the  office  of  president  and  steward  m 
different  years,  and  in  the  capacity  of  steward  has  received  the  money 
of  the  society,  and  money  is  afterwards  from  time  to  time  paid  to  him 
by  the  stewards  and  clerics,  by  order  of  the  society,  upon  promissory 
notes  bearing  interest,  given  by  him  in  the  name  of  a  firm  of  which 
he  is  a  member,  to  the  president  and  stewards,  the  society  is  not  en- 
tilled  to  a  preference.*  A  debt  upon  money  lent  by  the  consent  of 
the  society,  upon  a  promissory  note  carrying  interest,  seems  not  to  be 
entitled  to  a  preference.®  A  debt  upon  money  lent  to  a  member  of 
the  society,  upon  his  security,  after  tie  ceases  to  be  an  officer  of  the 
[]  463  ]  society,  is  not  entitled  to  preference.*  And  in  Ex  parte  Stamford 
Frienaly  Society,®  it  was  hela,  that  the  preference  given  to  friendly  so- 
cieties by  the  statute  33  Geo.  3.  c,  54.  s.  10,  over  other  creditors,  was 
confined  to  debts  in  respect  of  money  in  the  hands  of  their  officers^  by 
virtue  of  their  offices^  and  independent  of  contract,  and  therefore  does 
not  extend  to  money  held  by  the  treasurer,  upon  the  security  of  hi» 
promissory  note,  payable,  with  interest,  on  demand. ' 

Xnterett.  The  interest^  which  is  recoverable  at  law,  has  already  been  stated.* 
With  respect  to  the  proof  of  interest  under  a  commission,  the  rule 
appears  to  be,  that  whenever,  by  the  express  terms  of  the  bUl  or  note, 
interest  is  reserved,  or  where  there  is  a  contract  or  agreement  between 
the  parties,  that  the  debt  shall  carry  interest,  it  is  payable.^  Accord- 
ingly it  has  been  held,  that  even  upon  notes  payable  on  demand,  nui 
reserving  interest,  the  interest  might  be  provecf,  where  it  appeared  to 
be  the  known  and  established  custom  of  the  trade  to  allow  it,  and 
that  it  had  actually  been  paid  by  the  bankrupt,  and  accounts  settled 
with  him,  in  which  it  had  been  charged,  and  allowed  between  the 
parties.^  But  it  is  reported  to  have  been  decided,  that  interest  is  not 
proveable  upon  a  bill  or  note,  unless  it  be  expressed  in  the  body  of  the 
note,  or  there  is  a  special  agreement  for  the  payment  of  it*^  Id  ^^ 
parte  Hankey,*  and  Ex  parte  Mills,"  it  was  neid,  that  where  by  the 

y  83  Geo.  8.  c.  54.  ^.  10.  *  Cooke,  174, 183.  CnUen,  117.  1  Mcfl< 

•  Ez  parte  Ross,  6  Yes.  804.  146. 169.  Bayl.  212. 

•  Ex  parte  Ashley,  6  Vc».  441.  Ex         »  Ex  parte  Chaa^ioii,  8  Bra  486.    w 
parte  Ross,  6  Vcs.  804.     1  Mont  524.  parte,  Hankey,  ib.  504.     Ex  parte  Ml)s. 

»>  Ex  parte  Ross,  6  Ves.  804.  2  Ves.  jun-  295.         ^ 

«  Id.  ibid.  "  Ex  parte  Marlar,  1  Atk.  l60. 
'  Ex  parte  Amicable  Societj  of  Lan-        <  8  Bro.  504. 

caster,  6  Ves.  98-  «  2  Ves.  jun.  296.  1  Mont  172.  Intef«^- 

•  15  Ves.  280.  is  recoverable  at  law,  where  goods  h»« 
'  Cooke,  264,  5.  «  been  sold  upon  the  terms  that  a  biU  «hou. : 
s  Aate,  420  to  423.  be  given,  18  East,  98. 
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Custom  oF  a  trade,  interest  is  payable  on  a  tiebt,  and  at  the  regular   ^thly,  To 
time  of  stating  the  accounts,  the  debtor  is  debited  for  interest,  and  ^^*^  pr"r 
afterwards  becomes  a  bankrupt,   the  interest  is  proveabte  under   liismay       be 
commission,  notwithstaudiuii;  the  debt  was  secured  by  four  promissory  made, 
notes,  of  which  only  one  upon  the  face  of  it  was  payable   with   in- interest 
terest,  and  the  other  three  were  merely  notes  payable  on  demagd.     It 
has  been  laid  down,  that  if  the  instrument  is  not  expressed  to  be  pay- 
able with  irUerest,  no  interest  is  in  general  proveable;°  it  should  seem, 
however,  from  the  case  of  Parker  v.  Hutchinson,*'  that  interest  is  i» 
general  payable  upon  all  bills  and  notes  payable  at  a  day  certain,  but 
Dot  upon  those  payable  upon  a  day  uncertain,  or  shop  notes :   and 
though  that  case  did  not  arise  in  bankruptcy,  yet,  as  affording  evi- 
dence of  the  agreement  of  the  parties,  it  appears  to  be  applicable  to 
the  case  of  bankruptcy,  and  seems  to  render  the  principle  of  the  prac- 
tice, excluding  the  proof  of  interest  on  bills  payable  at  a  day  certain,  f   464   "] 
<)uestioDable.     A  creditor  by  bill  or  note  is  entitled  to  prove  the  whole 
interest  due,  whatever  may  be  the  amount,  though  a  specialty  creditor 
can  never  have  interest'beyond  the  penalty  contained  in  his  security^v 
And  we  have  seen  that  the  creditor  may  prove  the  full  sum  for  which 
the  bill  or  note  was  given,  notwithstanding-he  received  £5  per  cenL  dis- 
count, though  the  statute'  enacts,  that  upon  bills  and  notes  payable  at 
future  time,  a  rebate  of  interest  shall  be  deducted  from  the  actual  pay- 
ment of  the  dividend,  to  the  time  when  the  security  would  have  been 
payable. 

When  interest  is  allowed  to  be  proved,  it  is  never,  in  any  case  of  an 
insolvent  estate,  allowed  to  be  computed  lower  than  the  date  of  the 
commission,  because  it  is  said,  the  estate  being  a  dead  fund,  a  salvage 
of  part  to  each  is  all  that  in  such  a  general  loss  can  be  expected.'  And 
where  the  act  of  bankruptcy  to  which  the  commission  relates,  is  ascer- 
tained, no  interest  is  allowed  after  that  act  of  bankruptcy.'  And  in  some 
cases  of  mutual  credit,  when  both  debts  carry  interest,  the  computation 
of  interest  should  stop  on  botli  sides  at  the  same  time.^  But  in  the  case 
of  an  estate  which  turns  out  to  be  solvent,  and  where  a  surplus  comes 
to  a  bankrupt,  creditors  have  a  right  to  interest,  up  to  the  actual  time 
of  payment,  without  regard  to  the  date  of  the  commission* '^  provided 
the  instrument  expressly  entitles  the  holder  to  interest.  ^  Thoueh  .the 
rule  was  formerly  only  to  allow  JH^ per  cent,^  it  appears  from  the  de- 
cision of  Upton  1?,  Lord  Ferrers, J^  that  £5  per  cent,  is  to  be  allowed. 
And  this  is  analogous  to  the  different  statutes  with  regard  to  the  rebate 
of  interest 

The  difference  upon  the  re-exchange  of  bills  protested,  and  re-drawn       Re-cx- 
before  the  bankruptcy,  is  proveable  under  the  commission,  but  if  in-^^**"**^* 
curred  after  the  bankruptcy,  it  is  not  proveable.*     So  the  costs  and 
charges  of  protesting  bills  incurred  before  the  bankruptcy,  may  be 


"  IMont  170.   Cooke,  174.  183. 

•  3  Ves.  185.  Upton  v.  Lord  Ferrers, 
5  VcsL  801.  803. 

P  Bromlej  V.  Goodere,  I  Alk.  75.  Cul- 
ien,  119. 

**  7  Geo.  1.  c.  31. 

r  Butcher  v.  Churchill,  14  Vcs.  573. 
liramlej  v.  Croodere,  1  Atk.  79.  £x  parte 
Hennctt,  2'Atk.  528.  Cunen.  118.  1  Mont 
1 73.      £x  parte  Williams,  1  Rose,  401. 

*  £x  parte  Moore »  2Bro.  597.  Baj|ey 
•>n  Bill8»  94. 

Chitty  on  bills. 


*  Bromley  c»6oodere,  1  Atk.  79.  CuIIen, 
119.   1  Mont  544.  # 

"  Ex  parte  Goring,  1  Ves.  jun.  170.  Ex 
parte  Mills,  2  Yes.  jun.  295.  Butcher  v. 
Churchill,  14  Yes.  573.  1  Mont  564,  5. 

'  £x  parte  Cocks,  1  Rose,  817.  Ex  parte 
Williams,  id.  401. 

y  6  Yes.  801.  3. 

'  When  recoverable,  see  ante,  423. 

•  Ex  parte  Hoff  ham,  Cooke,  173.  Fran- 
cis V.  Rucker,  Amb.  672.  CuileD,  102.  I 
Mont.  146. 
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4thl7*  To  proved,  but  not  tljosc  incurred  after  the  bankroptc^.*    But  wher? 

tent*  p  ^^'{  y  ^^*  particular  law  of  the  country  from  which  the  bill  is  dra\vD«  or 

a«y      be  ^^^Q  bj  expVess  stipulation  the  re-exchange,  or  costs  and  charges  art^ 

made.         fixed  at  a  particular  rate,  they  may  be  proved  under  tlie  commissior. 

Re-ex*  though  not  incurred  till  after  the  act  of  bankruptcy.     Thus,  by  the  Ua 

change.       of  Philadelphia,  the  drawer  of  a  returned  bill  roust  pay  its  conten's. 

with  £^0  per  cent,  advance,  as  liquidated  damages  }  in  this  case,  if  'le 

become  bankrupt,  the  £20  per  cent,  may  be  proved  under  his  commi:' 

%ion,  though  the  bill  was  not  protested  fill  after  his  bankruptcy.*" 

• 
Fifthly^  The  7\me  of  proving  and  making  Claim. 

Sthly.  The     from  the  preceding  observations,  it  may  be  collected,  that  no  mine- 
ilroof  a^^^*^*'*^  delay, should  take  place  in  making  the  proof,  and  we  have  setn 
making      ^^^t  in  some  cases  if  the  proof  be  delayed  till  after  a  dividend  ha^ 
olain.       been  declared,  thougii  not  received,  it  will  prevent  the  holder  from 
proving  the  whole  amount  of  his  bill  under  a  dommission  against  ano< 
ther  person.  ^    Formerly  creditors  were  allowed  to  come  in  and  prove 
their  debts  at  any  time  within  four  months,  and  until  distribution  mad^ 
but  they  were  not  admitted  after  distribution  actually  made  of  any  part 
of  the  estate ;  but  now,  except  in  case  of  ^ross  laches,  creditors  an 
allowed  to  come  in  at  any  time,  while  any  tlung  remains  to  be  divideii ' 
And  in  Re  Wheeler,'  it  was  decided,  that  a  creditor  coming  in  to 
prove  his  debt  after  a  dividend  made  (provided  the  delay  was  not  frau; 
dulent,  but  owing  to  accident,  or  unavoidable  circumstances)  shouli 
be  put  on  a  footing  with  other  creditors,  before  any  further  divideDii 
was  made*     A  creditor  who  has  neglected  to  prove  before  a  meeting  to 
declare  a  second  dividend,  is,  in  stnctness,  only  entitled  to  be  paid  fu- 
ture dividends,  part  passu  with  the  other  creditors  ;«  but  it  is  tae  pnc- 
lice  to  permit  such  creditor  to  be  paid  former  dividends  rateably  ^vi: 
those  who  have  been  paid,  and  then  to  direct  a  general  distribution  li 
the  residue.^    Where  a  creditor  has  a  reasonable  cause  for  not  havic: 
proved  in  time  to  receive  a  first  dividend,  he  is,  upon  proving,  entitlcu 
first  to  be  placed  on  an  equality  with  the  other  creditors  who  receivrd 
a  first  dividend,  but  not  so  as  to  disturb  a  former  dividend,  and  tht^r. 
to  receive  the  future  dividends  rateably  with  the  other  creditors.'   The 
£    466  3  mode  of  being  admitted  to  receive  in  respect  of  former  dividends.  ^ 
by  making  an  afiidavit  of  the  cause  of  delay,  and  by  petition  to  tht 
Chancellor,  upon  which  an  order  may  be  obtained  ;  and  the  assigntt; 
should  not  pav  without  it."    We  have  seen^  that  in  the  case  of  a  surety 
paying  the  debt  of  his  principal  after  a  commission  against  him,  he  id^,^ 
at  any  time  prove  under  the  oommission,  not  disturbing  the  former  <i: 
vtdends,  and  receive  a  dividend  or  dividends  proportionably  with  the 
other  creditors.  > 

Claim.  Where  a  partv  may  not  be  able  to  swear  to  the  precise  amount  of 

his  debt,  secured  ffj  a  bill  or  note,  it  is  advisable  for  him  to  make  ^^ 

^  Ss  parte  Mo«re,  2Bro.  SOT.    Anon.         «  £x  parte  Long,  2  Bro.  SO.    Ex  P^' 

1  Alk.  140.  CuUen»  lOL   1  Mont.  14&  Styles,  1  Atk.  208.      Harding  v.  iAu^i  t 

<  Franeia  v,  Racker,  Amb.  672.     Ex  Ch.  Ca.  1S3. 
parte  Moore  2  Bro.  699.    CuUen,  101  h  Cooke,  521,    1  Mont  656. 

^- Ante.  461.  2.    Ex  part.  Leara,  6  Yea.         .  Ex  paru  Long,  2  Bn^  60.    Exp- 

•Er  parte  Pead^,  1  A^  HI.     Ex  ®^^**  "^^  Pickart.2  Atk.  20a 
paitt  SljrliS,  id.  208. ,  and  id  T9.  /  ^  Moat  666. 

'  1  Sch.  &  Lef.  242.  J  Ante,  453,  4.    49  G^- 1  c  I3M  ^ 
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claim  as  a  means  of  securing  a  dividend,  when  his  proof  is  afterwards  5djiy.  The 
established,  without  the  necessity  of  applyins  to  the  Chancellor ;  and  ^^^^   ^^ 
when  a  proper  claim  has  been  made,  the  dividend  must  be  apportioned  ^'  makiar 
for  it«  and  be  withheld,  until  the  validitj  of  th»  claim  has  been  as-elum. 
certained."  Claim. 

Sixthly,    The  Mode  atui  Termu  of  Proof,  and  Remedy  for  the 

Dividend. 

The  mode  of  proof  of  bills  of  exchange  is  governed  by  the  general  othly.  The 
rules  affecting  proof  under  a  commission  in  other  cases,  and  conse->node      of 


ipon  the  bill  or  note,  the  form  of  the  disposition  varies  according 
to  the  mode  in  which  the  creditor  obtained  the  bill  or  note.  Under  a 
commission  against  the  party  from  whom  the  creditor  immediately  re- 
ceived the  bill  or  note,  the  deposition  states,  that  the  bankrupt  is  in- 
flebted  to  the  deponent  upon  the  consideration  for  the  instrument,  and 
alleges  that  no  security  has  been  obtained,  except  the  bill  or  note  ;  ' 

but  when  the  bill  or  note  has  not  been  received  from  the  bankrupt  him- 
self by  the  creditor,  the  deposition  states,  that  he  is  indebted  on  the 
instrument,  and  then  shows  the  means  and  consideration  by  which  the 
deponent  became  the  holder."  And  where  bills  have  been  deposited 
by  way  of  pledge,  the  proof  is  upon  the  original  debt,  and  the  deposi- 
tion concludes  Djr  stating'the  delivery  of  the  bills  as  a  security,  the 
particulars  of  which,  if  numerous,  may  be  stated  in  a  schedule. »  Where 
several  persons,  whether  general  partners  or  otherwise,  are  the  holders 
of  the  instrument,  they  must  all  be  named  as  creditors  in  the  deposi- 
tion ^  but  it  is  sufficient,  if  the  deposition  be  made  by  one  only  oi  the[  A&T  3 
partners.^  If  a  bill  has  been  lost,  the  proof  must  be  admitted  upon 
an  indemnity.'  A  creditor  is  obliged,  at  tne  time  of  proving  his  debt, 
to  state  in  his  deposition,  whether  ne  has  a  security  or  not;  and  everj 
&ecurity  must  be  produced  at  tJie  time  when  he  proves,  and  the  com-  * 
missioners  will  mark  it  as  having  been  exhibited.* 

In  general,  if  a  party  insist  upon  proving  under  a  commission,  he 
must  deliver  up  the  security  for  the  benefit  of  the  creditors,^  or  must 
apply  to  the  commissioners  to  have  the  pledge  sold,  and  to  be  admitted 
a  creditor  for  the  residue.*  And  where  a  debtor,  by  way  of  collateral 
security,  delivers  a  bill  of  exchange  or  promissory  note,  without  his 
name  appeannz  upon  the  paper,  this  is  to  be  considered  as  a  pledge, 
and  not  as  an  absolute  transfer  of  the  bill  t  and  the  creditor  will  not  be 
allowed  to  prove  under  the  commission  against  such  debtor,  and  also  to 
retain  the  securities,  but  must  either  give  them  up  or  obtain  an  order, 
for  the  sale  of  them,  and  then  prove  for  the  denciency.*  Where  a 
creditor,  by  a  debt  partly  proveable  and  partly  not,  under  a  commission 
of  bankruptcy,  has  a  general  pledge,  he  may  apply  it  to  the  debt  not 

■  Cooke,  2S6.    1  Mont  45^.  558.  '  £z  parte  Greeaway,  6  Vea.  912.— 

■  CuUen,  140, 141.  Ante,  440. 

^'See  the  fonna;  post.  Appendix.      2  '  Ex  parte  Bennet,  2  Atk.  528. 

Cooke,  26,  27.    4  Mont.  91  to  93.  *  Id.  ibid. 

P  See  the  fonns,  post,   Appendix.      4  "Ex  parte  Coining,  Cooke,  12^. 

Mont.  93.     *  'Ex  parte  tVowton,  ftc.  Cuioke,  124. 

1  2  Cooke,  25,    Post,  Appendix,  Ante,  £x  parte  HiUier,  ibid.  123 — Onllen,  147. 

436.  1  Moat  456. 
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6thly.  Theproveable  udder  the  commission.^    If  a  security  is  deposited  bv  a 
proof    and    ^^^^'^  ^^  indemnify  his  creditor  for  a  balance  then  due,  tojcether  with 
terras     on  ^"^'^  further  sums  of  money  as  shall  be   due  to  him  for  money  to  b? 
which   ad-  advanced  and  paid  fbr  the  debtor,  either  by  bill  accepted  or  to  be  ac- 
mitted        cepted,  and   the  debtor  become  a  bankrupt,  and  the  creditor,  after  the 
bankruptcy,  pay  various  acceptances,  he  may  apply  the  security,  in  the 
first  place,  to  reduce  the  demand  not  proveable,   on  account  of  its  not 
having  been  paid  till  after  the  bankVuptcy.*     If  a  security  is  deposited 
by  a  drawer  to  indemnify  the  acceptor,  who  pays  part  of  his  accept- , 
ances  before  the  bankruptcy  of  the  drawer,  and  part  after  such  bank- 
ruptcy, the  acceptor  may  apply  the  security  to  reduce  the  demand  paid 
after  the  bankruptcy.  * 

But  where  the  bankrupt  did  not  merely  deposit  the  bills  or  notes  a^ 
a  pledge,  but  indorsed  them  to  the  creditor,  he  has  a  right  to  retain  the 
security  and  proceed  against  the  otlier  parties,  and  also  to  prove  hi? 
whole  debt  at  the  same  time  under  the  commission,^'  provided  he  ha- 
[  468  ]nQt  received  part,  or  no  dividend,  under  a  commission  against  another 
estate  has  been  declared,  before  he  comes  to  prove,  so  that  he  do  rn*' 
receive  more  than  205.  in  the  pound  upon  his  whole  debt.'' 

Proceeding  Formerly  a  creditor,  who  had  proceeded  at  law,  might  also  prove  hN 
at  law,  and  debt  under  the  commission  against  the  same  uaf  ty,  renouncing;  any 
proving  al- benefit  under  the  commission  so  as  to  afl'ord  him  an  opportunity  H 
****  preventing,  as  far  as  he  could,  the  very  remedy  he  had  cnosen,  from 

being  defeated  by  the  rest  of  the  creditors,  discharging  the  person  o! 
the  bankrupt  by  signing  his  certificate  without  his  concurrence  or  con- 
trol ;  and  a  party  might  also  make  a  claim  and  still  proceed  at  law/ 
•  l*y  the  statute  49  Geo.  3.  c.  121.  s.  14,*  directs  that  a  creditor,  wh.. 
lias  brought  an  action  against  a  bankrupt,  shall  not  be  permitted  t^- 
prove,  or  make  a  claim,  without  relinquishing  such  action,  and  tkt 
the  proving,  or  claiming,  a  debt  under  a  commission,  shall  be  deenuil 
an  election  by  such  creditor  to  take  the  benefit  of  the  commission  with 
*■  respect  to  the  debt  so  proved  or  claimed.  This  statute,  however,  dot- 
not  afiect  the  right  of  a  person  not  being  the  petitioning  creditor,  t.* 
prove  one  debt  under  a  commission,  and  to  proceed  at  law  for  another. 
And  in  Ex  parte  Govesnor,«  Lord  Eldon  said,  *'that  if  a  creditor 
has  a  note  for  one  sum  and  a  bond  for  another,  as  the  remedies  and  tlie 
relief  under  those  securities  are  different,  he  may  prove  one  debt  an(j 
hold  the  bankrupt  in  execution  for  the  other.  But  an  entire  demanc 
cannot  be  split,  and  if  there  be  a  demand  upon  several  notes  of  secu- 
rities given  in  respect  d'  the  same  transaction,  it  seems  that  the  creditor 
cannot  adopt  there  double  remedies.*" 

Beducing     It   sometimes  happens,  ajiw  a   creditor  has  made  his  proof,  that 

»nd  ezpun- either  from  the  disclosure  oi  facts  not  before  known  or  understood,  i' 

ging  prcof.  gppe^pg  ^jj^t  it  ought  not  to  have  been  admitted,  or  at  least  not  to  ili^ 

extent  \  or  that,  from  a  change  of  circumstances,  the  state  of  the  debt 

y  Ex  parte  Haward,  Cooke,  120.    Ex  •  •«  CuHen,  146.  1  Atk.  110. 

parte     Arckley,    ibid.    126.       Ex   parte  ^  Ex  parte  Sharp,  11  Ves.  20S.   CulJfs 

Hunter,  6  Vea,  94. .  163,  169. 

'            «  Ex  parte  Haward,  Cooke,  120.    Ex  t  gge  the  construction  of  this  section  i' 

parte  Hunter,  6  Ves.  94.  AtherBton  ».  Huddlcston,  2  Taunt  ISI 

p.^e'^^rr!  tv^li.  '^'''  "'"•    ^        '  Cooke.  135.  CuUen,  149.  • 

«>  Ex  parte  Bennett,  2  Atk,  628.     Ante,         «  1*  ^cs.  688. 
467,  8.  1  Mont.  458.    CuUen,  149.  >>  U.  ibid. 
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p»*ovetl  i»  materially  altered  :  and,  in  such  cases,  it  becomes  necessary  cthlf.  The 
k'iTJier  to  rcJwcp  tho  proof,  or  to  exptms^e  it  altogether.*     Thus  if  any°*^|      ®^. 
h'lU,  prove*!  anri   accepted  as  securities  by  a  creditor  who  discount- ^^'  ^^' 
ed  them  for  the  bankrupt,   or  took  them  as  a  security  for  a  general  which   ad- 
balanco,  are  afterwards  paid  in  full,  or  in  any  way  fully  satisfi.id,  the  mined, 
amount  of  each  bill  must  be  deducted  from  the   proof,  and  the  future   Reducing 
dividends  only  paid  on  the  residue  of  the  debt>     So  if  the  holder  of  a*  «xp«ng- 
bill  compounclecl  with  the  ;?n*or  names  upoi^it,  withoyt  the  previous  ^^'^aqq  '-i 
sent  of  assignees  of  the  subsequent  parties,  the  latter  are  discharged  j^  -* 

and  if  he  taxes  such  composition  after  having  proved  under  thecommis- 
siiin  against  the  latter,  the  amount  of  Ihe  bill  must  be  deducted  from 
the  proof.*     But  the  principle  of  these  decisions,  is  the  same  as  that 
v.hich  precludes  a  party  from  recovering  at  law,  and  we  have  seen  that, 
at  law,  that  the  holder  does  not  discharge  a  prior  party  to  a  bill  by  com- 
pounding with  a  subsequent  one,  even  tnougli  the  former  was  known  to 
be  an  accommodation  acceptor,"'  so  in  the  case  of  bankruptcy,  compound- 
ins;  with  a  subsequent  party  will  not  affect  the  right  to  the  dividends 
uri«ler  a  commission  against  a  prior  one,  becausethe  estate  of  the  latter 
had  no  claim  upon  that  of  the  former,  and  therefore  could  'not  be  pre- 
judiced by  the  arrangement.    It  was  on  this  ground  held,  in  the  ca8e  of 
Kx  parte  Giffard,"  that  if  a  promissory  note  be  made  by  one  principal 
nrid  three  sui'Cties,  two  of  whom,  and  the  principal,  become  bankrupts, 
and  the  holder  of  the  note  prove  his  whole  debt  under  each  commission, 
^nd  afterwards  receive  a  composition  of  4^.  in  the  pound  from  the  re- 
ii.iining  surety,  the  receipt  for.  which  is  expressed  to  be  for  £191,  and 
Mvo  notes,  which,  when  duly  paid,  will  be  in  full  of  the  said  debt  and 
:ill  other  demands  ;  and  the  dividend  paid  by  the  estate  of  the  princi- 
pal is  48.  in  the  pound,  and  by  the  bankrupt  sureties  is  5s,  in  the  pound; 
iio  part  of  the  proof  under  the  commission  against  the  bankrupt  surc- 
N(  s   must  be  expunged.     The  commissioners  cannot  expunge  a  debt 
iv  iihout  an  order  upon  petition.  * 

We  have  seen  that  in  some  cases,  where  the  proof  has  been  expunged,    Restoring 
t  tnay  be  restored^  in  order  that  the  party  himself,  or  some  third  per-P'°°^* 
•)n,  may  have  the  benefit  of  the  original  proof,  and  receive  dividends 
^  liich  would  not  otherwise  be  recoverable.'  n 

Where,  between  the  time  of  proving  his  debt  and  of  applying  for  a       Benefit 
iivideud  under  a  commission  against  a  principal  debtor,  as,  acceptor  ofof'^otl^Ws 
I  bill,  maker  of  a  note,  or  prior  indorser,  who  ultimately  ought  to  pay  P'*^^' 
u  the  holder  has  received  from  a  surety  or  subsequent  indorser,  or  of 
M  accommodation  acceptor,  the  whole  of  his  debt,  such  party,  thus  r    470  ] 
•an (ling  in  the  situation  of  a  surety,  is  entitled  to  the  benefit  4)f  the 
roof  made  by  the  creditor;  and  he  must  receive  the  dividends  as  trus- 
c  for  the  security J1  provided  the  creditor  be  not  thereby  prejudiced  in 
^-'pect  of  any  other  claim  upon  the  estate.' 

If  a  person,  having  a  demand  upon  a  country  firm,  who  have  dealings 

'   Ciillen,  158.     1  Mont  545.  "  6  Yes.  805;  see  also  Williams  9.  Wals- 

^  Kx  pirte  Smith.     Kz  parte  Bloxham.     by,  4  Esp.  Rep.  220. 

«    parte  Wallace.      Ex  parte  Cropley,         o  Ex  parte  Nixon,  4  Mont  84. 

'  Kx' ime^  a^iith,  3  Bro.  1.      Cooke,  'Ex  parte  Matthews,  6  Ves.  285.  Cooke. 

•4,  9;   and  £x  parte  ftnith  and  others,  *^' 

x,kc,  171.    Cullen,  159.    1  Mont  546.  ^  Ante,  452,  ht.  Ex  parte  RyBwicke, 

i.     Ante,  SOl,  2,  8.  2P.  Wins.8».    Cooke,  152. 

''  Ante,  298  to  800.  » Ante,  469,  &c.                      • 
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6th1y.  The  with  a  house  in  London,  obtain  permission  from  the  country  firm  for 
*m«of    and®^®  °^  ^^^  creditors  to  draw  upon  the  London  house,  and  the  couutrj 
^^^*    00  firm  and  the  London  house  became  bankrupts,  and  the  drawer,  afier 
which    ad- proving;  under  the  commission  against  the  London  house,  receive  pa?- 
jnitted.       ment  from  his  original  debtor,  that  is,  the  person  having  a  demand  upon 
Benefit  the  country  firm,  such  person  is  entitled  to  the  benefit  of  the  drawer's 
of  another's  proof  against  the  London  house,  if  he  have  not  proved  the  debt  under 
proof.         ^|jg  commission  against  the  xountry  firm,  but  if  ne  has,  it  seems  he  i? 
not  entitled.  ■    If  a  banker  pay,  after  notice  of  an  act  of  bankruptry 
committed  by  his  customer,  the  drafts  of  a  customer,  in  favour  o»  a 
creditor  whose  debt  would  have  been  proveable  under  the  commis>i^r>i 
the  banker  is  not  entitled  to  stand  in  the  place  in  which  the  crediur 
would  have  stockl  had  his  debt  not  been  paid,  and  as  so  standing  to  re- 
ceive a  dividend  rateably  with  tlie  other  creditors.* 

Remedy  to  Formerly,  when  a  dividend  of  the  bankrupt's  estate  had  been  decUr- 
recover  di-ed  by  the  commissioners,  an  action  mi^ht  be  maintained  aewnstthca- 
vidend.  signces  by  a^party  who  had  proved  a  bill,  for  his  share  of  the  dividetid; 
and  in  su«h  action  the  proceedings,  before  the  commissioners  were  cii- 
clusfve  evidence  of  the  debt,  nor  where  assignees  suffered  to  set  off  ?n) 
debt  from  the  plaintiff  to  the  bankrupt.*^  But  it  was  enacted,  bvtti 
49  Geo.  3.  c.  121.  s.  12,  that  "  no  action  shall  be  brought  against  t^* 
assignee  for  dividends,  but  on  petition  to  the  Chancellor  to  pay  ±' 
same  with  interest  and  costs,  when  the  justice  of  the  case  shall  reiju;:. 
it*' 

Seventhly 9  The  Consequence  of  not  proving^  and  Effect  of  CerttficaU- 

7thly.  Ef-     It  may  be  laid  down  as  a  clear  and  established  principle,  that  the  <ii« 
feet  of  c^-  charge  of  the  bankrupt  should  be  commensurate  and  co&txtensive  nn'r 
tificate.      the  relief  to  the  creditor,  and  consequently  that  all  debts  shall  be  di* 
charged  by  the  certificate  that  either  have  been,  or  that  tntgA^  Aat'<  ftff' - 
proved  under  the  commission ;'  and,  on  the  other  hand,  the  ban'^ 
[  471    3  rupt's  remaining  still  liable,  and  the  creditor's  not  being  able  to  pn'^ 
his  debt  under  the  commission,  are  convertible  terms.'     Theyario^ 
instances  in  which  bills  and  notes  may  be  proved  have  been  considere 
The  statutes  which  enable  the  holder  of  a  bill  to  prove  in  particuU 
cases,  contain  a  clause,  that  in  cases  where  the  holder  could  avail  hw 
self  of  the  proof,  the  certificate  shall  protect  the  bankrupt  froni  a 
further  responsibility;  and  the  statute  49.  Geo.  3.  c.  121.  s.  8.  ha\:i: 
enabled  sureties  to  prove  in  various  instances  where  he  has  been  cor* 
polled  to  pay  the  bill  or  note  after  the  issuing  of  tiie  commissioD  :\^' 
greatly  enlarged  the  effect  of  the  certificate.     There  arc,  however.  *' 
some  cases  relating  to  bills  and  notes,  in  which  the  certificate  will  r ' 
be  a  bar  to  any  future  action.    Thus,  if  the  bill  or  note  were  drawn  jr. 
payable  in  England,  and  the  cause  of  action  accrue  here,  a  certifier 
abroad  will  not  be  any  bar  to  an  action  in  this  country,  althoud*  f 
the  time  of  making  the  contract  tlie  bankrupt  resided  abroad,  in  c^ 
country  where  he  afterwards  obtained  his  certificate.  ■    But  where  tr 

•  Ex  parte  Matthews,  6  Ves.  283.  T  Per  Lord  Keoyoo,  ia  Cowley  p-  ^\ 

*  Haakey  v.  Vernon,  8  Bro.  318.  lop.  7  T.  R.  665  ;  and  see  49  G«  - 
^             ^  ,        *                        ,  «       c.  121.  e.  14.  and  1  Rose.  204. 

»  Brown  o.  Bullen,  Dougl.  407;  and  Ex  t  Qujn  i,.  Keefe,  2  Hen.  BJa.  ^'''^- 

parte  Leeni,  6  Vea,  645.  Pedder  r.  Macmaater,  »  T.  R  fi^^" 

"  £z  parte  Groom,  1  Atk.  119.— OhiltOQ  Smith  e.  Buehanan,  I   East,  6 ;  M  *** 

T.  Wiffin,  3  Wils.  13.  Burrows  o.  Jemmino,  %  Stra.  733 
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cause  of  action  accrues  abroad,  a  certificate  in  the  country  where  the  Tthly.  Ef- 
cause  accrued,  is  a  bar  to  any  action  in  this  country.*  And  if  a  bill  of  ^^^'^  ^^^' 
excliange,  drawn  in  Ireland  upon  a  person  resident  in  Ireland,  be  ac-  ^*^** 
cepted,  and  the  acceptor  become  a  bankrupt  in  Ireland,  airo  there  obtain 
bis  certificate,  and  aiterwards  be  proceeded  against  in  this  country  upon 
tlio  bill,  the  court  will  order  an  exoncretur  to  be  entered  on  tne  bail 
f>iecc,  on  the  ground,  that  as  the  debt  was  contracted  in  Ireland  where 
the  commission  issued,  it  was  discharged  by  the  certificate.''  And  if  a 
icrson  draw  a  bill  in  America,  in  favour  of  a  firm  in  America,  who 
ave  also  a  house  in  London,  upon  a  person  residing  in  London,  and 
the  bill  be  refused  acceptance,  and  notice  of  refusal  is  given  to  the 
drawer  in  America,  and  the  drawer  afterwards  become  a  bankrupt  and 
obtained  his  certificate  in  America,  it  is  a  bar  in  this  country  to  any 
action  against  the  drawer."  The  general  rule  of  law  is,  that  debitum 
et  contractus  sunt  nullius  loci,  and  that  the  payment  of  a  debt,  wherever 
it  may  have  been  contracted,  may  be  enforced  in  any  countr^r;  and  con- 
sequently, whenever  creditor  might  prove  under  a  commissibn  abroad, 
it  should  seem,  on  principle,  that  a  certificate  should  be  a  bar  to  every 
debt  wherever  it  was  contracted.  But,  on  the  other  hand,  great 
inconveniencies  might  ensue  from  fraudulent  certificates  in  remote 
countries  being  obtained  before  a  creditor  here  could  be  apprized  of  the 
|)rocceding,  and  therefore  unless  the  contract  was  made,  or  at  least  in  . 
jome  measure  connected  witli  the  foreign  country,  he  should  not  be  [  472  J 
prejudice!  by  such  certificate.  When  a  certificate  abroad  operates  as 
a  discharge  in  this  country,  it  seems  that  the  extent  of  the  discharge 
will  depend  upon  the  law  of  the  country  where  the  certificate  is  ob- 
tained.* 

Where  a  bankrupt  is  discharged  b/  his  certificate  from  a  debt  in  one 
form,  he  cannot  be  charged  by  the  creditor  from  the  same  debt  in 
another  form  of  action :  and  therefore,  in  the  case  of  Foster  v.  Sur- 
tecs,«  where,  by  agreement  between  the  plaintiffs,  bankers  at  Carlisle, 
.xnd  the  defendants,  bankers  at  Newcastle,  the  plaintiffs  were  weekly  to 
send  to  the  defendants  all  their  own  notes  and  the  notes  of  certain 
other  banking-houses;  and  the  defendants  were  in  exchange  to  return 
the  plaintiffs  their  own  notes  and  the  notes  of  certain  other  bankers, 
and  the  deficiency,  if  any,  was  to  be  made  up  by  a  bill  drawn  by  the 
defendants  in  favour  of  the  plaintiffs  at  a  certain  date  5  it  was  held,  that 
the  notes  so  sent  by  the  plaintiffs  to  the  defendants  constituted  a  debt 
a^^ainst  them,  which  the  defendants  might  pay  by  a  return  of  notes  ac- 
cording to  the  agreement;  but  if  they  made  no  such  return,  or  a  short 
!uturn,  and  save  no  bill  for  the  balance,  such  balance  remaining  as  a 
debt  a^nst  uiem,  which  was  pi*oveable  by  the  plaintiffs,  under  a  com- 
mission of  bankrupt  issued  against  the  defendants,  on  an  act  of  bank- 
ruptcy committed  after  the  time  when  tlie  bill  for  the  balance,  if 
drawn,  would  have  been  due  and  payable  ;  and  that  the  plaintiffs  could 
not  maintain  an  action  to  recover  damages  as  for  a  breach  of  contract 
af^ainst  the  defendants  who  had  obtained  there  certificates.  But,  in 
-.onie  cases  a  creditor  has  an  election  to  shape  his  demand  on  the  bank- 
rupt either  as  a  debt,  or  as  for  a  tort,  and  if  he  adopt  the  latter,  the 
certificate  will  be  no  bar.  Thus,  if  a  bankrupt  to  whom  a  bill  has 
been  delivered  to  obtain  the  payment  when  due,  and  to  remit  to  his 
employer,  discount  it  at  a  loss  before  it  was  due,  and  embezzel  the 

-  Potter  w.  Brown,  6  Eaat,  124.  *  Ex  parte  Burton,  1  Atk.  255.  1  Mont 

^  Banaatine  v.  Goldins,  Cooke,  115.  662. 

«  Potter  v.  Brown,  5  Ea9t,  124.  •  12  East,  605. 
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7thly.  Ef- money,  if  sued  for  this  tort  his  certificate  would  be  no  bar/  I^t).: 
feet  of  <:er-||^^||g  j^  deposited  merely  as  a  pledj2:e,  if  the  bankrupt  pledge  them  a? 
his  own,  he  will  continue  liable  to  a  special  action  for  this  tort.' 

New  con-  The  effect  of  the  certificate  as  to  a  debt  which  might  have  kr. 
tract,  or  proved  under  the  commission,  may  be  avoided  bj  a /Vm/i  con/roc/ en- 
promific.  tered  into  witii  the  bankrupt  bonajide  after  an  act  of  bankruptcv,  ev»*ri 
before  or  after  he  has  obtained  his  certificate.**  AH  the  debts  ol  a 
t  473  J  bankrupt  continue  due  in  conscience,  notwithstanding  he  has  obtain**] 
his  certificate  ;  and  though  a  security,  or  a  promise,  as  a  considersti. ;. 
for  signing  his  certificate  is  void,  any  security  given  bonajide  mI^  .'  -* 
fraud  or  imposition  on  the  bankrupt  is  valid  and  binding  upon  iir:. 
though  there  be  no  new  consideration.^  Thus  in  the  case  of  frucLji. 
V.  Fenton,»'  where  the  bankrupt  after  the  act  of  bankruptcy,  and  alu: 
the  issuing  of  the  commission,  but  before  he  had  obtained  his  certific»tp. 
gave  a  promissory  note  in  consideration  of  two  former  bills  of  theb;.r.K- 
rupt  bein^cancelled,  and  of  an  agreement  not  to  accept  a  dividend  utulet 
the  commission,  it  was  held  that  the  certificate  was  no  bar  to  an  actii'^j 
on  the  note.  And  if  a  bankrupt,  after  obtaining  his  certificate,  uikci 
take  to  pay  any  creditor  the  residue  of  his  debt,  the  undcrtakir.;^  'i 
made  freely,  and  without  fraud,  is  binding.'  However,  a  b.ink.^: 
having  obtained  his  certificate,  is  not  liable  upon  a  promise  to  pv 
former  debt,  unless  it  be  express,  distinct,  and  unequivocal. " 


V.  OF  MUTUAL  CREDIT  AND  SET-OFF. 
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6.  Mutual     When  at  the  time  of  the  act  of  bankruptcy,  there  were  cros^ 
credit"      mands  subsisting  between  the  bankrupt  and  a  creditor,  the  latter,  .; 
setting  q^his  debt  against  his  demand,  stands  in  a  better  situation  t\^ 
other  creditors  not  in  that  situation,  who  can  only  prove  under  the  c : 
mission,  and  receive  dividends.    In  equity,  long  anterior  to  the  sr^f^ " 
permitting  a  set-off  at  law,  a  party  might  avail  himself  of  anj  cr  -^ 
demand,  and  preclude  his  creditor  from  recovering  more  than  ' 
balance  that  might  be  due  to  him  on  a  fair  adjustment  of  accour.  > 
And  though  the  spirit  of  the  bankrupt  laws  is  to  make  an  equal  t'  * 
tribution  amongst  all  the  creditors,  yet  this  must  in  justice  be  guveni' 
hj  the  nature  of  the  dealings  between  the  parties,  and  as  it  mav 
fairly  presumed  that  where  mutual  transactions  have  taken  place  rv 
tween  a  bankrupt  and  another  trader,   they  have  respectively  ji'^ 
greater  credit  to  each  other  tlian  would  have  taken  place  in  any  sei>a' 
ex  parte  dealings ;  it  is  therefore  just,  that  in  the  case  of  banknip' 
their  mutual  demands  should  be  set-off  against  each  other.    It  ^ 
therefore  enacted  by  the  statute  5  Gee.  2.  c.  30.  s.  28.     *'That  wi. 
^^  it  shall  appear  to  the  commissioners,  or  the  major  part  of  th* 
£  474  J  *«  that  there  nath  been  mutual  credit  given  by  the  bankrupt  and  * 
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*  Parker  v,  Norton,  6  T.  R.  695.  CuHen,  86  to  388.  and  in  1  Mont 
t  Johnson  v,  Spiller,  Dougl.  167.    Cul-  p.  where  see  other  points  on  tbh>  i^'^>  ' 

len,  113.  391.  &c. 

*  Cullcn,  386.    1  Mont  686.  «  r^i     •  tt  .  o.   u  ^-.i 

*  Trueman  v.  Fcnton,  Cowp.  344.  Birch         "  ^^^"^"5  ""'  ^^y^^*'  *  ^"^'  ^'' 

o.  Sharland,  1 T.  R.  745.  •  Ab  to  mutual  debts  and  credits  h^'-'^ ' 

c  Cowp.  544.  a  bankrupt  and  other  peiBone,  ^ee  F' 

I  Ibid,  and  the  several  cases  collected  in  212  to  216. 
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"  otiier  pprson,  or  mutual  debts  between  the  banl^rupt  and  any  otlier  5.  Mutual 

**  person,  at  any  time  be/ore  such  person  became  a  bankrupt^  the  said  "®***'' 

''  commlssinners,  or  the  major  part  of  them,  or  tl^  assignees  of  such 

**  bankrupt's  estate,  shall  state  the  account  between  them  and  one  debt 

<<  77iay  be  set  against  another ^  and  what  shall  appear  to  be  due  on  cither 

*'  side  on  the  balance  of  such  account,  and  on  setting  such  debts 

*'  against  one  another,  and  no  more,  shall  be  claimed  or  paid  on  either 

*^  side  respectively."     And  bj  the  statute  46  Geo.  3.  c.  135.  s.  3.  it  is 

enacted,  ^^  That  in  all  cases  in  which,  under  commissions  of  bankrupt 

^^  hereafter  to  be  issued,  it  shall  appear  that  there  has  been  mutual 

'*  credit  given  by  the  bankrupt  ana  any  other  person,  or  mutual  debts 

**  between  the  bankrupt  and  any  other  person,  one  debt  on  demand 

*<  may  be  set-oflf  against  another,  notwithstanding  any  prior  act  of 

*^  bankruptcy  committed  by  such  bankrupt  before  the  credit  was  given 

♦*  to,  or  the  debt  was  contracted  by  sufcri  bankrupt,  in  the  like  manner 

*'^  as  if  no  such  prior  act  of  bankruptcy  had  been  committed^  provided 

*^  such  credit  was  given  to  the  bankrupt  two  calendar  months  before 

*^  the  date  and  suing  forth  of  such  commission,  and  provided   the 

^'  pei*son  claiming  the  benefit  of  such  set-off,  had  not,  at  the  time  of 

'*  giving  such  credit,  any  notice  of  any  prior  act  of  bankruptcy  by  such 

^^  bankrupt  committed,  or  that  he  was  insolvent  or  had  stopped  pay- 

"ment." 

Upon  these  statutes  it  is  observable  that  the  word  credit  is  more  com- 
prehensive than  the  word  debt^  and  Lord  Mansfield  said,  in  the  case  of 
French  v.  Fenn,»  that  the  act  of  parliament  was  accurately  drawn  to  avoid 
the  injustice  that  would  be  done,  if  the  words  were  only  mutual  debts, 
and  it  therefore  provides  foe  mutual  credit  The  subject  of  mutual  cre- 
dit, as  far  as  it  relates  to  bills  of  exchange  and  promissory  notes,  may  be 
considered  under  the  three  following  heads: 

1^/.   7726  nature  of  the  debt  and  consideration  upon  which  it  is 

founded. 
2d.   The  parties  between  wlwm  the  mutual  credit  may  exist. 
Sd.   The  time  wlun  the  debt  or  credit  arose. 

I.  With  respect  to  the,  debt  or  demarul  proposed  to  be  set  off,  not  1-  The  na- 
only  mutual  runninj^  accounts  are  within  the  statutes,  but  also  other  J*![f  o£  ^e 
cross  demands  subsisting  at  the  time  of  the  act  of  Imnkniptcy,  and  ^^i^ 
even  such  debts  have  been  allowed  to  be  set  off  as  could  not  nave  been 
brought  into  any  account  in  equity  betwixt  the  parties,  such  as  debts 
arising  to  one  party  not  by \:on tract,  but  by  reason  of  a  fraud  on  the[  475  3 
other,  and  therefore  not  a  mutual  credit. ^     Even  a  legacy,  which  can- 
not be  considered  as  a  demand  arising  from  a  contract,  has,  when  as- 
seiited  to  by  the  executor,  be^n    considered   admissible  as  a  set-off 
against  a  demand  on  the  legatee. q    And  the  illegality  of  the  considera- 
tion will  not,  in  the  case  of  bankruptcy,  in  all  cases*  preclude  a  per- 
son from  setting  off  what  is  equitably  due.     And  therefore  it  has  been 
flecided,  that  a  party  to  s^  contract,  on  which  he  has  taken  usurious 
interest,  may  set-off  the  sum  really  advanced  on  the  contract'    And  a   ' 
transaction  has  been  held  to  be  a  mutual  credit,  though  its  operation 
seem  contrary  to  an  agreement  of  all  the  parties,  for  a^  vendor  of  seve- 

«  Ex  parte  Stevens,  11  Ves.  27.   Cooke,  berte  v.  Goff,  4  Bamewall  ft  Aldenon, 

054.   1  Mont.  529.  CuUen,  192  to  197.  62. 

p  CuUen,  198;  but  this  is  contnurj  to  the  ^  JeflFs  v.  Wood,  2  P.  W.  128. 

intent  of  the  sutnte  of  usury;  and  see  Ro-  *  Rjall  v.  Rolls,  I  Ves.  375, 

Chitty  on  bills.  3  H 


475  BANKRUPTCY. 

^B:  Mutual  ral  parcels  of  goods  sold  to  the  bankrupt,  for  which  the  latter  gave  liis 
credit  acceptances,  payable  at  different  times,  having  received  of  the  bank- 
1.  Thena-pyp^  at  the  time  ont  of  them  became  due  before  the  bankruntcY,  a 
debt°oVe^'*i  of  exchange  for  a  greater  amount,  and  giving  an  undertaking  to 
set-off.  pay  over  the  difference  when*  received,  was  allowed,  though  contrary 
to  the  agreement,  to  retain  it  for  the  debt  due  to  him  upon  the  other 
parcels,  which  were  not  paid  for  at  the  time  of  the  bankruptcy ;  this 
constituting  a  mutual  credit,  on  the  one  side  to  the  bankrupt  upon  hi« 
acceptances,  the  obligation  to  pay  which,  at  all  events,  at  a  future 
day,  was  not  superseded  by  the  agreement ;  and  on  the  other  by  giving 
the  bill."  The  same  point  was  established  in  Ex  parte  Wagstaff,*  in 
which  it  was  held,  that  an  acceptance  not  due  till  after  the  bankruptcy 
of  the  drawer,  is  capable  "of  being  set-off  against  a  distinct  debt  due 
from  such  acceptor  to  the  draper,  within  the  clause  of  the  act  as  to 
mutual  credit.  And  where  Lord  Cork  gave  the  bankrupt  his  accom- 
modation notes,  upon  a  written  undertaking  to  indemnify,  and  his 
Lordship  paid  the  notes  after  the  bankruptcy,  nc  was  allowed  to  set-off 
the  payment  against  a  demand  of  the  bankrupt  for  business  done."* 
But  where  A.  previous  to  his  bankruptcy,  deposited  a  bill  of  exchanje 
with  B.  for  the  specific  purpose  of  raising  money  thereon,  and  B.  ad- 
vanced money  on  the  bill,  it  was  held  that  the  assignees  of  A.  were 
entitled  to  recover  from  B.  the  amount  of  the  bill  in  an  action  of  trover, 
having  tendered  to  B.  the  money  advanced  by  him,  though  a  general 
balance  remained  due  from  the  bankrupt  to  B.  and  that  tiiis  aid  not 
form  a  case  of  mutual  credit.^  If  the  assignees  of  a  bankrupt  affirm 
the  acts  of  the  bankrupt  as  a  contract,  by  suing  a  party  in  assumpsit. 
he  may  have  the  benefit  of  a  set-off,  which  he  could  not  have  bad  it 
[]  476  ]  he  had  been  sued  as  for  a  tort  As  where  ^ods  had  been  sold  to  a 
party  by  way  of  fraudulent  preference  in  satisfaction  of  a  debt  due  to 
nim  from  the  bankrupt,  and  the* assignees  sued  him  as  for  goods  sold 
and  delivered,  thereby  affirming  tiie  transaction  as  a  contract  of  sale 
by  the  bankrupt ;  the  purchaser  was  allowed  to  avail  himself  of  a  set- 
off. ^  But  if  a  banker  receive  and  par  money  on  account  of  a  bank- 
rupt, after  notice  of  his  bankruptcy,  ne  cannot  set-off  the  payments 
against  the  receipts."  A  creditor  upon  a  bill  of  exchange  or  prorois- 
sory  note  of  the  bankrupt's  indorsed  to  him,  before  the  bankruptcy, 
may  set  it  off  against  a  aebt  due  from  him  to  the  bankrupt  for  good^ 
bought  after  the  indorsement,  and  also  before  the  bankruptcy,  though 
^e  bankrupt  did  not  know  that  the  bill  was  indorsed  to  and  in  the 
possession  of  the  party  at  the  time,  for  the  sending  of  a  bill  into  the 
world  is  considerea  as  gaining  a  credit  to  the  party  with  every  person 
who  takes  the  bill.'  The  case  Ex  parte  JJetcalf,*  may  be  considered 
as  a  case  of  mutual  credit ;  A.  and  B.  had  become  bankrupts,  and  proof 
in  respect  to  a  cash  balance  due  from  A.  to  B.  was  admitted,  but  the 
dividends  were  ordered  to  be  retwned  to  reimburse  the  estate  of  B. 
what  it  might  be  liable  to  pay  on  account  of  an  advance  of  bills  from 
A.  to  B.  some  of  which  were  dishonoured.  Where  A.  before  his  bank- 
ruptcy, discounted  certain  bills  with  B.  and  C.  his  bankers,  and  they 
gave  him  immediate  credit  for  the  value  of  ^e  bills  in  his  account  mi- 
nus the  discount,  and  a  balance  was  struck  before  the  bankruptcy,  and 

•  Atkinson  v.  Elliott.  7  *.  R.  878.—  r Smith©.  Hodgson,  4  T.  K.  211; but 
Cooke,  569 ;  but  see  £x  parte  Flint,  1  see  Thomason  v.  Frere,  10  East,  41S- 
Swanst  Rep.  Cb.  30.  Cooke,  567.  ' 

,  - «  „      ^.  «  Vernon  t?.  Hankey,  2  T.  R.  113^ 

UaVes.  6».  •  Hankey  ©.  Smith. »  T.  B.  507. 

•  Ex  parte  Boyle,  1  Cooke,  561.  *  n  Vet.  404.    Maddlen  i?.  Kempstw- 1 
«  Key  V.  Fliat,  8  Taunt  21.                       Caropb.  12.  S-  P. 
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whilst  the  bills  were  yet  runninfi;,  in  favour  of  A.,  when  the  bankers   ^-  MuimI 
admitted  that  they  had  in  their  hands  j£934.  8«.  Qd.  due  to  A^  giving  ^^^^^ 
him  credit  for  the  bills  then  running,  and  A.  became  a  bankrupt,  and^-*^***^* 
the  bills  were  dishonoured,  it  was  held,  that  in  an  acti(A  against  the^j^^^^  ^^ 
bankers  for  t)ie  balance  admitted  to  be  due  to  A.  before  his  bankruptcy,  s«t-off. 
they  have  a  right  to  set-off  against  such  claim  the  amount  of  the  disho- 
noured bills,  it  being  a  case  of  mutual  credit.  <" 

I[.  To  constitute  mutuality  of  debts  or  of  credits,  it  is  in  general  2.  in  what 
necessary,  that  the  sum  claimed  was  due  to  the  bankrupt^  and  is  due  ^o  right  due. 
(he  creditor  in  their  own  rights  respectively.  Thus  a  joint  and  se- 
parate debt  cannot  be  set  on  against  each  otlier  ;"*  and  in  the  case  of 
the  bankruptcy  of  one  only  of  several  partners,  the  defendant,  iiL  an 
action  by  assignees  and  solvent  partners,  cannot  set-off,^  and  a  debt 
due  to  a  party  as  trustee  for  anotner  person,  cannot  be  set-oSl '  The  [  4T7  "] 
right  of  set-olf  in  this  respect  appears  to  be  governed  by  the  same  rules 
as  prevail  at  common  law. K  In  the  case  £x  parte  Twogood,^  under 
separate  commissions  of  bankruptcy,  relief  in  the  nature  of  set-off  against 
a  separate  creditor  of  the  bankrupt^  indebted  to  tlie  partnership  to  a 
greater  amount  was  refused,  and  Lord  Eldon,  after  pointing  out  tlie  in- 
conveniences that  might  ensue  if  he  allowed  the  petition,  said,  that  there 
was  a  good  deal  of  natural  ^equity  in  the  mroposition  upon  which  the 
petition  stood,  but  that  pursuing  it  through  all  its  consequences,  it  would 
8o  disturb  all  the  habitual  arrangement  in  bankruptcy  that  he  dare  not 
do  it.  But  under  particular  circuqpstances  where  great  injustice  would 
otherwise  prevail  exceptions  to  this  rule  are  allowed.  Thus  where  a 
person  gave  a  note  to  his  bankl^rs  on  account  of  a  supposed  balance  due 
to  them,  but  in  which  there  was  a  mistake,  and  the  bankers  indorsed  the 
note  to  another  firm,  consisting  of  some  of  the  partners  in  the  banking- 
house;  the  maker  of  the  note  may  set  off  the  debt  due  to  him  from  his 
bankers,  to  an  action  commenced  against  him  on  tho  note  by  the  firm 
who  hold  it,  the  knowle(-ge  of  one  of  the  partners  in  such  nrm,  being 
deemed  equivalent  to  notice  to  all,  and  consequently  they  were  affected 
by  the  state  of  accounts  between  tlie  maker  of  the  note  and  his  bank- 
ers.^ And  in  Ex  parte  Stevens,*'  an  equitable  set-off,  under  circum- 
stances, was  allowed  when  there  could  be  none  at  law.  In  that  case 
bankers  directed  to  layout  money  in  navy  annuities,  but  not  "having 
done  so,  represented  that  they  had,  and  made  entries,  and  accounted 
for  the  dividends  accordingly;  and  they  took  a  joint  ^promissory  note 
from  the  party  under  that  supposition,  and  her  brother,  to  secure  an  ad- 
vance from  tliem  to  him,  upon  which  the  assienees,  under  their  bank- 
ruptcy, sued  him  alone,  and  an  order  was  made  for  proof  of  the  balance,  . 
setting  off  the  debt  upon  the  note,  and  that  tlie  note  should  be  delivered 
to  her  ife  if  she  had  paid  it\ 

<^  Arbouin  v.   Tritton,  Holt,  C  N.  P.  rence  of  the  partners,  agiinst  a  separate  de-  « 

408,  mand,  and  vice  vers/i.  It  appean  equitable 

^  Ex  parte  Twogood,  11  Yes.  519.    £x  that  where  all  the  partners  agree  to  set-off 

parte  Stevens,  11  Ves.  27.    1  Mont  552.  *  their  joint  demand  against  the  demand  of  a 

1  (Jhittj  on  Pleading,  8d  ed.  554,  6.  separate  creditor  of  one  of  them,  it  should 

•  Staniforth  v.  Fellows,  1  Marsh.  484.  be  allowed,  so  as  to  prevent  his  entire  de- 

<  Fair  o.  M'lver,  16  East,  130.  mand  being  recoverable.    But  in 'case  of 

«  Tidd's  Prac.  4tii  edit.  598,  9,  and  see  bankruptcj,  creditors  might  be  prejudiced 

the  net-off  of  one  judgment  a^inst  another,  by  such  an  arrangement,  and  the  difficulties 

id.  195, 6,  and  cee  1  Chitty  on  Pleading,  in  effecting  it  would  be  insfurmoun table. 

3d  edit  554. 558  to  560.  1  Chitty  on  Pleading,  3d  edit  549.  »bS  to 

'^  1 1  Ves.  517;  but  see  the  cases  at  law  in  560. 

Tidd's  Prac.  4th  edit  896,  6,  where  a  joint^  <  Pulier  v.  Roe,  Peake,  197. 

domaod  has  been  set-off,  with  the  concur-*  *  11  Ves.  24. 
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f^   h^*t**"*^  ^**''  ^*^  ^^**^  ^^  held,  notAvithstanding  that  tlie  banker  acconlins:  tr. 

®Jj^^*r^* custom  enter  the  bills  as^cash  in  his  customers  accounts,  charpni?  i'»- 
2d  Hie  ^^^^^^  ^^^^  ^he  time  they  have  to  run,  provided  the  balance  of  the  ca>'! 

property  of  ^^^'^"'^^  at  tlie  time  oV  the  bankruptcy,  be  in  favour  of  the  custompr. 

others.  In  a  late  case"  it.  was  held,  that  a  customer  paying  bills,  not  due,  him 
his  bankers  in  the  country,  whose  practice  it  was  to  credit  their  en- 
tomers  for  the  amount  of  such  bills,  if  approved,  as  cash  (chars^inff  in- 
terest,) is  entitled  to  recover  back  such  bilFs  in  specie  from  the  b;ii  n- 

|[  484  3  crs  becoming  bankrupt ;  the  balance  of  his  cash  account,  indepcmle"/ 
of  such  bills,  being  in  his  favour  at  the  time  of  the  bankruptcy  :  ami  it' 


lilt  > 


payment  be  afterwards  received  upon  such  bills  by  the  assignees, 
are  liable  to  refund  it  to  the  customer  in  an  action  for  money  had  aiul 
received  ;  and  Lord  Ellenborough  observed,  that  "every  man  who  pavj 
bills  not  due  into  the  hands  of  the  banker,^ places  them  there,  as  in  it.' 
hands  of  his  agent,  to  obtain  payment  of  them  when  due.  If  the  banktr 
discount  the  bill,  or  advance  money  upon  the  credit  of  it,  that  alter-. 
the  case  ;  he  then  acquires  the  entire  property  in  it,  or  has  a  lien  on  it 
pro  tanto  for  his  advance.  The  only  difference  between  the  practice 
stated  of  London  and  country  bankers  in  this  respect  is,  that  the  fornir. 
if  overdrawn,  has  a  lien  on  the  bill  deposited  with  him,  thougli  not  in- 
dorsed 5  whereas  the  country  banker,  who  always  takes  the  bill  imlor^cl. 
has  not  only  a  lien  upon  it,  if  his  account  be  overdrawn,  but  has  ai- 
his  legal  remedy  upon  the  bill  by  the  indorsement ;  but  neither  ot  tli'Hi 
can  have  any  lien  on  such  bills  until  their  account  be  overdrawn :  ar.' 
here  the  balance  of  the  cash  account  at  the  time  of  the  bankruptcy  >^^ 
in  favour  of  the  plaintiffs.^" 


15.  S.  C.  Short  billi  remitted  bj  a  coun- 
try bank,  to  their  banker  in  London, 
standing  at  the  bankruptcy  of  the  latter 
entered  short  in  the  usual  way,  not  being 
due.  Ordered,  on  petition  in  the  bank- 
ruptcy, to  be  delivered  up  by  the  assig- 
nees to  the  country  bank,  who  not  being 
creditors  when  the  petition  was  presented, 
the  cash  balance  being  ai^ainst  them,  had 
since  become  so,  turning  it  in  their  favour 
by  taking  up  the  bankrupt's  acceptances 
on  their  account.  Tiie  order  was  made 
without  requiring  the  petition  to  be  amend- 
ed by  stating  that  fact ;  but  upon  consent 
of  the  crown  holding  an  extent  for  accept- 
ances of  the  bankrupt,  on  account  of  du- 
ties reserved  and  remitted  specifically  by 
the  country  bank. 

£x  parte  Buchanan,,  in  the  matter  of 
Kensington,  1  Rose,  2S0.  An  order  was 
made  upon  the  provisional  assignee  to  de- 
liver up  short  bills  in  the  hands  of  bank- 
ers at  the  time  of  thrir  bankruptcy,  the 
estate  being  indemnitied  against  their  out- 
standing acceptances  on  account  of  the 
petitioner. 

Ex  parte  The  Burton  Bank,  &c.  2  Hose, 
162.  These  were  petitions  presented  in 
the  .  bankruptcy  of  Messrs.  Whitehead, 
Howard,  and  Co.  bankers  in  London,  by 
their  correspondents  in  the  country,  for  the 
purpose  of  having  certain  short  bills  of 
the  petitionersyWhich  were  in  the  possession 
of  the  bankrupts  at  the  time  of  the  bank- 
ruptcy, delivered  up,  indemnifying  the 
.bankrupts  estate  against  its  liabibty  S>t  the 


petitioners.  The  right  was  consider»"i  *^ 
indisputable  that  the  following  orUcrs  wf !• 
taken  by  consent. 

Ex  parte  Harford.      The  proviMonal  r- 
signee  to  retain  the  cash  balances.  »nii  •- 
cash  received,  and  on  the  short  bili-^  1 
and  also  a  sufficient  number  of  >'hort  >   * 
unpaid  to  cover  the  amount  of  >Vhiu  • 
and  Co's.  acceptances,  and  he  is  to  lif  • 
over  to  Harford  and  Co.  the  residue  ol  • 
said  bills,  notes,  and  securities.    U  i^ '  ■' 
ther.  understood,  that  the  eash  and  r"' 
retained  are  to  be  given  up  as  H««r:  ■' 
and   Co.   produce  the    acceptances  ci-' 
celled. 

EIx  parte  The  Burton  Bank.  The  ir- 
visional  assignee  consenta,  that  all  I  •'• 
&c.  shall  be  delivered  up  upon  ihe  f'-' 
tioner  leaving  such  sum  as  together  ^t" 
the  cash  balance,  equals  the  acce^t^M-^ 
outstanding. 

Note.  An  extent  had  been  iwued  or  •"^' 
part  of  the  crown  ;  but  there  was  f  r*-  >' 
to  satisfy  it  without  resorting  to  the  <  •• 
bills,  nor  were  they  scheduled  aworc  ' ' 
property  seized  under  it.  Sec  Ys  \*  • 
Rowton,  1  Rose,  16. 

Ex  parte  Waring  and  others,  1*^  ^^ 
345. 

'  Giles  o.  Perkins,  9  East,  12.  F^  ^< 
P.  &  A.  71. 

*  Giles  V.  Perkins,  9  East,  12. 

•>See  also  Ex  parte  Pease  and  oir.  »• 
19  Ves.  25.  46.  Ante,  482.  E\  ]  '- 
Waring,  19  Ves.  S49.  Ex  parte  Buch  '. 
id.  201.     1  Rose  Bank,  C  SSI  ^^'  -"^ 
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So  iTt  the  case  Ex  parte  Sabers,**  where  A.,  abroad,  commissions  B.     6.  Effect 
in  London,  to  send  him  foreign  coin,  with  particular  directions  as  to^^     ^*"^* 
the  manner  and  time  of  sending  it;  and  remits  bills,  which  B.  ^'s-'"^*^^'    *^'' 
counts,  and  the  coin  required  not  being  to  be  had  in  England,  sends      ^^'^VJ. 
two  remittances  not  equal  to  the  amount  of  A's.  bills  to  Lisbon  for  the  others. 
purpose  of  procuring  it ;  with  directions,  if  it  cannot  be  had,  to  return 
the  bills.     The  coin  not  being  to  be  had,  bills  nearly  to  the  amount  of 
the  remittance  to  Lisbon,  not  indorsed  hj  the  correspondent  there,  are 
returned,  and  B.,  in  the  interval,  becoming  bankrupt,  are  received  by 
his  assignees ;  A.  was  held  to  have  a  right  to  those  bills  upon  the  par- 
ticular circumstances,  the  Lord  Chancellor  expressing  much  doubt,  whc- 
ther  such  right  would  exist  in  the  case  of  remittance  to  buy  goods  in 
the  way  of  trade. , 

And  on  the  same  principle,  in  Hassall  v.  Smithers,'  it  was  held  that 
a  remittance  in  bills  and  notes  for  a  specific  purpose,  viz.  to  answer  ac- 
ceptances, received  by  the  administrator,  in  consequence  of  the  death 
of  the  party  to  whom  it  was  remitted,  was  not  seneral  assets,  the  spe- 
cific purpose  operating  as  a  lien,  which  would  also  be  the  effect  upon  a 
bankruptcy. 

But  if  the  holder  of  bills  deliver  them  to  a  banker,  expressly  on  the  [  485  3 
terms  of  discount,  or  if,  by  the  course  of  dealine  between  the  customer 
and  banker,  bills  received  by  the  latter  are  understood  by  both  parties 
as  cash  minus  the  discount,*  and  the  customer  is  at  liberty  to  draw  on 
account  thereof,  beyond  the  amount  of  cash  in  the  hands  of  the 
banker,  then,  in  the  event  of  the  bankruptcy  of  the  banker,  the  as- 
ssignees  are  entitled  to  the  bills.*    So  where  a  person  having  three  bills 


« 5  Vcs.  169. 

«*  12  Ves.  119. 

« Ante,  122.  Cantaira  v.  Bates,  8 
Campb.  301. 

Carstairs  and  others,  assignees  of  Ken- 
sington,  v.  Bates, -S^Campb.  801.  Where 
bankers  discount  sT^l  of  exchange  for 
a  customer,  giving  him  credit  for  the 
amount  of  the  bill,  and  debiting  him 
vrith  the  discount,,  the  bill  becomes  the 
property  of  the  bankers,  and  upon  their 
bankruptcy  their  assignees  may  maintain 
an  action  upon  it,  although  there  be  no 
balance  due  to  them  from  -the  customer. 
Per  Lord  EUenborough.  **  Is  it  meant 
seriously  to  contest  the  right  of  the  assig- 
nees to  recover  in  this  action?  The 
bankers  were  the  purchasers  of  this  bill. 
They  did  not  receive  it  as  the  Agents  of 
Allport  The  whole  property  and  interest 
in  the  bill  vested  in  themselves,  and  they 
«tood  all  risks  from  the  moment  of  the 
Jiffcount  If  the  bill  had  been  afterwards 
?>toIen  or  burnt,  theirs  would  have  been 
ihe  loss.  In  Giles  o.  Perkins,  the  bank- 
•^rs  were  mere  depositories,  with  a  lien 
Teben  the  account  was  overdrawn.  The 
fostomer  there  drew  on  the  credit  of  tlie 
b  i  1  Is  desposited.  Here  Allport  might  have 
IrawA  out  the  amount  of  the  bill,  deduct- 
,!i^  the  discount  as  actual  cash,  in  the 
.^ame  manner  as  if  he  had  dishonoured 
«hc  bill  with  a  third  person,  and  then  paid 
n    the-  amount  in  bank  notes.    The  d(s^ 

Chitty  on  bills. 


count  makes  the  bankers  complete  pur- 
chasers of  the  bill.  The  transaction  w&s 
con^pleted ;  they  had  no  lien  but  the 
thing  itself ;  the  bills  was  as  much  theirs 
as  any  chattel  they  possc!»sed.  Tliis  very 
distinction  was  taken  io  the  csbe  cited  ; 
for  it  was  there  said,  if  the  banker  dis- 
count the  bill,  or  advance  money  on  the 
credit  of  it,  that  alters  the  case ;  he  then 
acquires  the  entire  property  in  it,  or  has 
a  lien  on  it  pro  tanto  for  his  advance.** 
Verdict  for  plaintiff. 

So  in  Paley  P.  &  A.  72,  it  is  laid  down 
thus  :  **  But  in  order  to  prevent  the  elFect 
of  the  bankrupt  laws  from  attaching 
negotiable  securities  in  the  hands  of  a 
bankrupt  agent,  there  must  be  a  specific 
appropriation  of  them,  as  by  lodging  of 
bill  for  bill,  or  by  the  desposit  of  several 
in  one  entire  transaction,  to  answer  a 
particular  purpose  ;  for  if  they  are  paid 
in  from  time  to  time,  upon  a  general 
running  account,  they  become  the  effecta 
of  the  person  to  whom  they  are  so  paid, 
and  are  not  reclaimable.  The  doctrine  is 
thus  generally  stated  by  Lord  Hardwicke  : 
'  If  bills  are  sent  by  a  correspondent  to 
a  merchant  here  to  be  received,  and  the 
money  to  be  applied  to  a  particular  use, 
and  the  merchant  becomes  bankrupt  be- 
fore the  money  is  received  on  the  bill.s, 
the  correspondent  has  a  special  lien  in 
respect  of  those  bills,  and  the  money  shall 
not  be  divided  among!>t  the  creditors  at 
31 
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6.  Effect  of  exchange,  applied  to  a  country  banker  with  whom  he  had  no  pre- 
°'     ^^'  vious  dealings,  to  give  for  them  a  bill  on  London  of  the  same  amouih. 
'"^2ci  Th*  ***^  ^^®  ^'''  given  by  the  banker  was  afterwards  dishonoured,  held,  ib; 
property  of  this  was  a  complete  exchange  of  securities,  and  tliat  trover  would  iiit 
others.        lie  for  the  three  bills  of  exchange  5  and  it  was  also  held,  that  if  the 
exchange  had  not  been  complete,  still  that  the  banker  having  becomes 
bankrupt,   and  the  three  bills  having  come  to  the  possession  of  his  av 
^   486  ]  signees,  must  be  considered  as  goods  and  chattels  in  the  order  and  dis- 
possession of  the  bankrupt  at  the  time  of  his  bankruptcy,  within  iht 
above-mentioned  statute  21  James  I.e.  19.' 

Insolvent  A  party  to  a  bill  or  note  who  has  become  insolvent  may  be  discharjeil 
debtors.  from  liability  by  the  operation  of  an  insolvent  act.*  In  a  late  ca>e. 
where  after  the  1st  day  of  July,  1809,  mentioned  in  the  Insolve!.' 
Debtors  Act,  49  Geo.  3.  c.  115,  a  promissory  note  was  given  for  an 
antecedent  debt,  it  was  decided  that  as  against  the  payee,  the  mal^T 
would  have  been  discharged  under  this  act,  but  that  he  was  not  a> 
against  a  person  to  whom  the  note  was  subsequently  indorsed.^ 

large.     But  where  bills    are    sent    on   a  *  Homblower  v.    Prowd,  2  6.  &  A 

general  account  between   the  correspon-  827. 

dent  and  the  merchant,  and  a's  an  item  K  Sharp  v.  Iffgrave,  3  Boe.  &  Ful.  391 

in  the  account,  it  is  otherwise.'  "    Bent  Lord  Kinniard  v.  Barrow,  8  T.  R-  49. 

V.  Puller,  6  T.  R.  494.  »»  Lucas  v,  Winton,  2  Campb  442. 
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APPENDIX 


A    B  Throaghout  the  Forms  the  parts  in  Ualies  though  usually  iiwerted  may  a»d  in 
general  should  be  omitted,  as  will  appear  from  the  notes  to  each  part. 


SECTION  L 


AFnDAVITS  TO  ARREST.* 


In  the  King^s  Benchy  {or  "  Common  Pleasy^  or  "  Exchequer,**) 

Jl,  B.  of  — — ,  gentleman,  maketh  oath  and  saith,  that  C.  D.  is  .  On  a 
I'lstl J  and  truly  indebted  to  this  deponent  in  the  sum  of  £50.  promissory 

•^  '  note,  payee 

On  a  promissory  note  made  by  the  said  C.  D.  payable  to  this  depo-  ^ 
fient  on  demand,  (or  ••at  a  certain  day  now  past.") 

And  this  deponent  further  saith,  that  no  tender  or  offer  hath  been 
made  to  pay  the  said  sum  of  £50,  or  any  part  thereof,  in  any  note  or 
notes  of  the  Grovernor  and  Company  of  the  Bank  of  England,  express- 
(l  to  be  payable  on  demand. 

Sworn,  &c. 

On  a  promissory  note,  bearing  date   the  ■.  day  of  — ,     The  like 

A.  D. ^  made  by  the  said  C.  D.,  and  whereby  the  said  C.  D.  pro-»n  another 

nised  to  pay,  two  months  after  the  date  thereof,  to  this  deponent,  or^°™* 
irder,  the  sum  of  £50,  for  value  received. 

In  the  sum  of  J850,  as  indorsee  of  a  promissory  note  made  by  the  said  Indorsee 
'.  D.  and  for  the  payment  of  the  sum  of  £50  to  one  E.  F.  or  order,  at  *|»"»«*  ™*- 
L  certain  day  now  past,  and  by  him  indorsed  to  this  deponent 


To  tins  deponent,  as  the  indorsee  of  a  promissory  note,  bearing  date,  [  488  1 
..  made  by  one  E.  F.  and  wh     '      *        ' '  " 
wo  months  after  the  date  therec 


^L,  made  by  one  E.  F.  and  whereby  the  said  E.   F.  promised  to  pay,     Indorsee 

;reof,  the  sum  of  £50,  to  the  said  C.  D.aK»"»st  in- 


r  order,  and  the  said  C.  D.  indorsed  the  same  note  to  this  deponent. 


dorser. 


On  a  bill  of  exchange  drawn  by  one  E.  F.  upon,  and  accepted  by  the  On  a  bill  of 

uui  C  D.  and  for  the  payment  of  the  sum  of  £50  to  this  deponent,  at  exchange, 

certain  day  now  past  PJ^^    ^J3 

ceptor. 
•  As  to  the  affidavit  to  h6ld  to  bail,  see  ante,  848  to  860. 


488  AFFIDAVITS  TO  ARREST. 

AppKNDijT.     An  indorsee  of  a  bill  exchange  drawn  by  one  E.  F.npon  and  accepteil 
.c^oooc^oc^^y  the  said  C.  D-  and  for  the  payment  to  the  said  E.  F.  or  his  order, 
h  donee  ^f  ^j^^  ^^^  ^f  £^q^  ^^  ^  certain  day  now  past,  and  by  him  the  said 
ceptor.  **^  ^'  ^'  indorsed  to  this  deponent. 

Payee     On  a  bill  of  exchange  drawn  by  the  said  C.  D.  upon  one  E.  F.  and 
against  '    the  payment  of  the  sum  of  £50  to  this  deponent,  at  a  certain  day  now 

drawer.        past. 

Indorsee     As  indorsee  of  a  bill  of  exchange  drawn  by  the  said  C.  D.  on  one 
Against       E.  Y.  and  for  the  payment  of  £50  to  the  order  of  the  said  C.  D.  at  a 
drawer,      certain  day  now  past,  and  by  him  the  said  C,  D.  indorsed  to  this  de- 
ponent. 

Indorsee  As  indorsee  of  a  bill  of  exchange  drawn  by  one  E.  F.  on  G.  H.  and 
against  in-  fQ^  i^^  payment  of  the  sum  of  £50  to  one  I.  fe.  or  his  order,  at  a  certain 
dorser.        j^^  ^^^       .^  ^^^  ^^  ^^^  g^jj  j^  j^^  indorsed  to  the  said  C.  D.  and  by 

the  said  C.  D.  indorsed  to  this  deponent,  and  which  said  bill  of  exchange 
hath  been  refused  payment. 

The  like  As  indorsee  of  a  bill  of  exchange  drawn  by  the  said  C.  D.  on  one 
h^\ee^  E.  F.  payable  to  the  order  of  the  said  C.  D.  and  by  him  the  said  C  D. 
refused  *M*-  i^^^orsed  to  this  deponent,  and  which  said  bill  of  exchange  hath  been  re- 
ceptance.   fused  acceptance  by  the  said  £.  F. 


(    -489     ) 


Aptiksix. 


SECT.  II. 


DECLARATIONS  ON  PROMISSORY  NOTES. 


EUenboroush  and  Markham. 


Michaelmas  Term, 
2d  George  the  Fourth* 


to  wit.    A.  B.  complains  of  C.  D.  being  in  the  custody  of  the  i.  By  payee 
Marshal  of  the  Marshalsea  of  our  Lord  the  now  King,  before  the  King*^^*^  ^^ 
himselff  of  a  plea  of  trespass  on  the  case  upon  promises :     For  that"^    ®^' 
whereas  the  said  C.  D.^  heretofore,  to  wit,  on  the  first  of  January*  in 
the  year  of  our  Lord  1821,*  to  wit,  at  London,  in  the  parish  of  St.  Mary 
le  Bow,  in  the  ward  of  Cheap,*  made*  his  certain  promissory  note  in  [   490  ] 
writing.  His  own  proper  hand-writing  being  thereunto  subscribed^ '  bcar- 


*  Only  a  few  of  the  moat  common  forma 
are  here  given:  for  other  precedents  and 
notes,  see  3  Chitty  on  Pleading,  p  1  to  27. 
and  aa  to  the  mode  of  declaring  in  general, 
an.'e,  351  to  376. 

^  A  note  made  by  an  agent  may  be  stated 
to  have  been  made  by  the  principal,  because 
that  is  its  legal  operation.  12  Mod.  346. 
]  Hen.  Bla.  313.  6  T.  R.  659.  Bayl.  175. 
Ante,  357.  Sometimes  the  declaration 
states,  that  the  **  said  C  D.  by  one  E.  F. 
his  agent  on  that  behalf,  on,  &c.  at,  &c. 
made,  &&"  If  several  make  a  note  jointly 
and  severally,  and  one  only  be  sued,  the 
declaration  may  state  either  that  the  two 
jointly  and  severally  made  the  note,  &e.  or 
which  is  preferable,  that  the  defendant 
made  it  without  noticing  the  other  party. 
Ante,  346.  Cowp.  832.  1  J^sp.  Rep.  135. 
7  T.  R.  596.    See  post,  490,  note. 

*  This  should  be  the  date  of  the  note 
or  bill;  or  if  it  have  no  date,  the  day  it  is- 
ftued,  or  if  that  cannot  be  ascertained,  the 
first  day  it  can  be  proved  to  have  existed. 
10  Mod.  811.  Stra.  22.  2  Show.  422.  Bayl. 
174.     Ante,  354.    And  where  a  second 
count  stated,  **  that  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,"  the  defendant 
drew  a  certain  jother  bill  of  exchange,  pay- 
able two  months  after  date,  wMbout  men- 
tioning any  express  date  in  either  couift, 
the  last  count  was  held  sufficient  by  refe- 
Tcnce  to  the  first.  3  B.  &  P.  173.   If  a  note 
f^y  mistake  be  dated  contrary  to  the  inten- 
^Jon  of  the  parties,  the  declaration  should 
c>e  M  follows,  '*  on,  &c.  (the  time  intend- 
<;d)'at,  lie.  made,  Ifcc.  bearing  date  by  mis- 
cake  on.  Ice.  but  meant  and  intended  by 
-the  aaid  C.  D.  to  be  dated  on  the  said,  Ice 
2a foresaid,  and  then  aad  there  delivered. 
.Sec.  by  which  said  note  he  the  said  C.  D. 
••  lien  and  there  promised  to  pay  twcHbonths 


after  the  date  thereof  (that  is  to  say,  after 
the  said.  Ice.  when  the  said  note  was  so 
made,  and  meant  and  intended  to  be  dated 
as  aforesaid)  to  the  said  A  B.  Ice."  Ante, 
354,  5.  .  If  the  declaration  state,  that  de- 
fendant drew  a  bill,  without  alleging  that 
it  bore  date  on  that  day,  the  day  in  tne  de- 
claration is  not  materia],  though  not  under 
a  videlicet  Coxon  v.  Lyon»  York  Lent 
Assizes,  1810.  ear.  Thompson,  6.  2  Campb. 
307;  contra  if  it  had  alleged  that  the  bill 
bore  date  on  that  day.  lb.  308.  Ante, 
354,5. 

<*  A  note,  bill,  &c.  it  i.^  said,  should  be 
stated  to  have  been  made  at  the  place 
where  it  bears  date,  though  the  venue  may 
be  laid  in  another  place  for  the  purpose  of 
triaK    Salic.  669.     Cowp.  177,  8.    6  Mod. 
228.  Com.  Dig.  tit  Action,  N.  7.  in  which 
case  the  declaration  runs,  "at,  Itc.  (the 
place  where.the  note  was  made)  to  wit, 
at.  Ice.  (thef  enue.")    But  in  Bayl.  175,  it 
is  said,  that  inland  bills,  though  they  bear 
date  at  a  particular  place,  may  be  alleged 
to  have  been  made  in  any  place  in  England 
or  Wales.    And  see  8  Campb.  304.   Ante, 
855. 
<  1  Hen.  Bla.  813.    Bayl.  176. 
'  This  statement  is  unnecessary.     Lord 
Raym  1376.1484.1542.  3  Mod.  307.  Stra. 
399  512.    Bayl.  176;  and  in  Levy  v.  WU- 
son.  Sittings  after  Michu  Term,  1804,  the 
plaintiff  was  nonsuited,  on  an  allegation 
that  the  payee  indorsed  the  bill,  hia  own 
proper  hand  bdn^  thereunto  aubaeribed, 
it  appearing  in  evidence  that  the  indorse- 
ment was  by  an  agentt  and  see  Levy  v. 
Wilson,  5  Esp.  Rep.  180.   Therefore  these 
words  should  always  be  erased.    Sed  vide 
2  Campb.  805»  450.    Variance,  when  not 
material,  2  Campb.  307.     Bayl.  182,  3 
Ante,  857. 


> 


490 


DECLARATIONS  ON 


Appfiironr.  in^  date  the  day  and  year  aforesaid,*  and  then  and  there  delivered  the 
****'**^'~*^  said  note  to  the  said  A,  B^^  and  thereby  then  and  there  promised  to  pay 
at,  &c.,'  two  months  after  the  date  thereof,  to  the  saia  A.  B.  (^  i\t 
name  and  addition  of  A,  B,  Esq.^)  or  order,*  the  sum  of  Jeso,"  for  va- 
lue received.  ■  By  means  whereof,  and  by  the  force  of  the  statute  in 
such  case  made  and  provided^"  the  said  C.  D.  then  and  there  became 
liable  to  pay  the  said  A.  B.  the  said  sum  of  money  in  the  said  note  spe- 
£  491  ]cified,  according  to  the  tenor  and  effect  of  the  said  note.'  And  being 
so  liable,  he  the  said  C.  D.  in  consideration  thereof,  afterwards,  to  wit, 
on,  &c.  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised*!  the  said  A.  B.  to  pay  him  the  said  sum  of  money 
in  the  said  note  specified,  according  to  the  tenor  and  effect  of  the  said 
notei 

N.  B.  The  breach  of  the  defendant's  promise  to  pay,  is  in  all  f  ases 
of  bills  and  notQs  included  in  the  common  breach  at  ihe  end  of  the  mo- 
ney counts,  the  day  in  which  should  always  be  after  the.  bill  or  note 
is  due. — Add  such  counts  as  may  be  applicable  to  the  particular 
case* 


S  These  words  are  not  absolutely  neces- 
sary, see  2  Show.  422.  3  B.  &  P.  173. 
Ante,  note,  p.  489,  for  it  shall  be  intended 
when  the  date  is  materiAl,  to  have  been 
dated  on  the  day  on  which  it  was  aJlegcd 
to  haye  been  drawn.  See  2  Campb.  307, 8. 
Bayl.  177.    Ante,  364. 

*»  The  averment  of  the  delivery,  of  the 
note  to  the  payee  is  not  necessary.  7T.  R. 
596.  5  £ast,  478.  Bayl  ISO.  Ante,  page 
359. 

•  If  a  note  be  payable,  in  the  body  of  it, 
at  a  particular  place,  it  is  proper  so  to  de- 
scribe the  contract.  2  Hen.  Bla.  540.  Ante, 
250.  356.  In  an  action  against  an  indorser, 
in  which  case  a  presentment  is  necesary,  it 
seems  proper,  in  all  case-s,  to  aver  a  pre- 
sentment at  the  particular  place.  In  an 
action  against  the  maker  of  a  note,  or 
acceptor  of  a  bill,  an  allegation  of  a  pre- 
sentment for  payment  is  never  stated, 
though  when  the  payment  is  stipulated  to 
be  made  at  a  particular  place,  an  aver- 
ment of  presentment  is  then  to  be  inserted, 
ante,  250.  356.  In  an  action  by  the  in- 
dorsee of  a  bill  or  note,  it  is  necessary  to 
show  that  the  same  authorized  a  transfer, 
but  this  is  not  necessary  in  an  action  at  the 
suit  of  payee.  Ante,  358.  5  East,  476. 
Infra,  note. 

'^  The  statement  of  the  addition  is  unne- 
cessary, and  should  in  general  be  omitted 
to  avoid  a  variance.  Ante,  356. 

*  The  note,  &c.  is  to  be  stated  according 
to  its  legal  operation.  Burr.  323.  2611. 
Cowp.  832.  Blacks.  947.  Ante,  355.  Thus 
where  the  payee  is  a  fictitious  person,  the 
note,  &c.  may  be  stated  to  be  payable  to 
the  person  in  whose  favour  the  indorse- 
ment was  made,  or  to  bearer.  1  Hen.  Bla. 
313.  569.  3  T.  R.  182.  481.  Bayl.  179. 
Ante,  357.  And  when  a  not;^  has  through 
mistake  been  made  payable  to  a  wrong 
person .  it  m?y  be  stated  to  have  been  pay- 


able to  the  proper  one.  4  T.  R.  470.  Bajl 
179.  If  the  bill  be  "  payable  to  the  order 
of  the  payee,*'  it  may  be  so  stated  in  the 
declaration,  and  there  is  no  occasion  tor 
an  averment  that  he  made  no  order,  5  F^h 
476 ;  and  it  may  be  stated  to  have  ber^n 
made  payable  to  the  plaintiff.  Bay].  17'^- 
Ante,  356.  2  Show,  a  Cowp.  76.  Bu! 
N.  P.  473.  1  Wils.  192.  Bayl  190.  And 
where  the  note  or  bill  has  been  rcturneJ  \o 
the  payee,  he  may  declare  in  his  own  ripbt, 
without  stating  that  fact,  ante,  343 ;  and  a 
joint  or  several  note,  or  a  .note  imporiinif 
in  the  body  of  it  to  be  made  by  sfevcraJ 
persons,  but  signed  only  by  one,  may  l« 
stated  as  a  several  note.  Burr.  323.  S:r2. 
76.  Bayl.  103,  4.  Ante,  838,  9.  BayJ. 
177,8. 

"  Omission  of  word  **  sterling"  here  « 
immaterial.  Glossop  p.  Jacob,  1  Stark,  bif. 
Ante,  356. 

"  Value  delivered,  instead  of  value  re- 
ceived, not  material,  2  Campb.  306. 

®  3  &  4  Ann,  c.  9.  this  is  usually  sicti»K 
but  it  seems  imneressary,  4T.  R-  '^^ 
Ante,  352  Lord  Raym.  88.  176.  15^2 
Carth.  83.  269,  270.   Lutw.  279; 

P  This  is  the  proper  allegation  a^*':^-*' 
the  parties  primarily  liable,  as  when  fli« 
action  is  against  the  maker  of  a  note ^  '^ 
the  acceptor  of  a  bill.  Bat  in  an  ac:k« 
against  the  drawer  of  a  bill  and  the  ic- 
dorser  of  either  a  bill  or  note,  ai  the  pror 
part  of  the  declaration  shows  a  Jiabiiit^  to 
pay  inimediateltf  on  the  default  of  acctj  i- 
ance  or  gajrmept  by  the  party  priroariiy  u- 
able,  the  declaration  sUtes  tbe  liability  "^J^' 
promise  to  be  ta  pay,  ott-regnest.-  3  S^'" 
484.  Post.  BayL  190. 

s  The  action  beiag  founded  on  a  ^"--^ 
liability,  no  promise  need  be  stated,  bu: 
is  usually  inserted,  Carth.  60^     Salt  1-* 
Hardr.  486.   1-Stra.  214.    Ante.  357.   Bs^ 
Ab.  tit.  Assumpsit.  F:     Bayl.  19ft.  I. 


PROMISSORY  NOTES.  491 

For  that  whereas'  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  a^  &c.  Appumnx. 


made  his  certain  promissory  note  in  wriMnj»,  bearino;  date  the  same  day  ^'  " 
and  year  aforesaid,  and  then  and  there  delivered   the  S'a'u\  note  to  the  ^  ^^^^^^^^ 
said  "A.  B.  by  whicii  said  note  he  ihe  said  C.  I),  then  aiid  there  jwomi- Jer*°\"*^ 
sed  to  pay  to  the  said  A.  B.  (by  the   name  and  addition  of  Mr.  A.  B.,)note  paya- 
or  order,'thc  sum  of  £15  in  manner  following;  that  is  to  say,  the  sumble  by  in- 
of  £5  upon  the  first  day  of  August,  then  next,  the  further  sum  of  £5  ^^^''^'^^^^ 
upon  the  first  day  of  September,  then  next,  and  the  further  sum  of  i^a^j^^j^  ^^^ 
upon  the  first  day  of  October,  then  next,  and  that  in  ca^e  default  should  on  one  de- 
.  be  made  in  any  of  the  said  payments^  then  the  whole  of  the  said  sum  o/'faultJ 
£13  then  remaining  unpaid  should  become  due  on  demand.     By  means 
whereof,  and  by  force  of  the  statute  in  such  case  mnde  and  provided, 
the  said  C.  D.  then  and  there  became  liable  to  pay  to   the  said  A.  B. 
the  said  sum  of  £15  in  the  said  note  specified,  according  to  the  tenor 
and  efiect  of  the  said  note.     And  being  so  liable  he  the  said  C.  D.  in 
consideration  thereof  afterwards,  to  wit,  on  the  day  and  year  first  above- 
mentioned,  at,  &c.  aforesaid,  undertook  and  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  £15  in  the  said  note 
specified,  according  to  the  tenor  and  effect  of  the  said  note.*     And  the 
said  A.  B.  in  fact  saith,'  that  after  the  making  of  the  said  note,  to  wit,C    492  ] 
on  the  4th"  day  of  August  next  after  the  making  of  the  said  note,  de- 
fault  was  made  in  payment  of  the  said  first-mentioned  sum  of  £5,  to 
wit,  at,  &c.  aforesaid,  whereby  and  according  to  the  tenor  and  effect  of 
the  said  note,  he  the  said  C.  l5.  then  and  there  became  and  was  liable  to 
pay  to  the  said  A.  B.  ^^  wboleof  the  said  sum  of  £15  in  the  said  note  spe- 
cified, when  he  the  saidC.  D.  should  be  thereunto  afterwards  requested. 


For  that  whereas  the  said  C.  1).  heretofore,  to  wit,  on,  &c.  at,  &c.  3.  Ditto  for 
made  his  certain  promissory  note  in  writing,  bearing  date,  &c.  one  instai- 

ment." 

Same  as  in  the  first  count  as  far  as  the  asterisk^  omitting  the  words  in 
italics,  and  then  proceed  as  follows: 

And  the  said  A.  B.  in  fact  saith,  that  after  the  making  of  the  said 
note,  to  wit,  on  the  4th  day  of  August  next  after  the  making  of  the  said 
note,  the  said  first-mentioned  sum  of  £5,  part  of  the  said  sum  of  £15 
in  the  said  note  specified,  became  and  was  due  and  payable  from  the 
said  C.  D.  to  the  said  A.  B.,  upon  and  by  virtue  of  the  said  note,  and 
v^hich  said  last-mentioned  sum  of  £5,  he  the  said  C.  D.  then  and  there 
ought  to  have  paid  to  the  said  A.  B.  according  to  the  tenor  and  effect 
of  the  said  note,  and  of  his  said  promise  and  undertaking  so  by  him 
made  as  aforesaid.  • 


For  that  whereas  the  said  C.  D.,  heretofore,  to  wit,  on,  &c.  at,  &c.  4.  First  in- 
dorsee   a- 
'  As  to  these  notes,  and  when  the  whole         ■  The  notes  in  the  first  form  are  here  in  gainst   ma* 
lA  recoverable,  see  ante,  420.  general  applicable.  ker.T 

•  The  notes  in  the  precedmg  form  are  ,7  '^  f^^Jf?  ^  wvf "IS'*-?"^!"*  T*?' 
applicable  to  this  precedent  Pj'f*^^^  ?f  **^»-  .  ^hen  the  declaration  is 

'_-„,.       -  .     ,  .     ,  at  the  suit  of  an  indorsee  of  an  admmistra- 

*  'L  ™  »n»t*Imenta  m  the  note  be  due  tor,  there  is  no  occasion  to  sute  the  letters 
Hy  cfflujaon  of  tmic,  no  averment  of  default  of  administration.  WUles,  859.  An  in- 
;  sn  necessary.  dorsement  by  agent  may  be  stated  to  have 

«*  Mistake  in  this  day  will  be  fatal.  Wells  been  made  by  the  principal,  without  no- 
V    Girling,  I  Gow.  C.  N.  P.  21.  ticing  the  agency,  ante,  857. 
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DECLARATIONS  ON 


AppKirDtx.  made  his  certain  promissory  note  in  writings  bearing  date  the  day  and 
••'""""""""•year  aforesaid,  and  then  and  there  delivered  the  said  note  to  oncE.  ¥. 
and  thereby  then  and  there  promised,  two  months  after  the  dat^  there- 
of, to  pay  to  the  said  E.  F.  (by  the  name  and  addition  of  Mr.  £.  F.)  or 
Indorse- order,  the  sum  of  £50  for  value  received.    And  the  said  £.  F.  to  whom 
ment         or  to  whose  order  the  payment  of  the  said   sum  of  money,  in  the  said 

Promissory  note  specified,  was  thereby  directed  to  be  made,  after  ma- 
ingof  the  said  promissory  note,  and[  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to  wit,  on,  &c.*  aforesaid,  at,  &c.  afore- 
said, indorsed  the  said  promissory  note,  his  own  proper  hand-wriim" 
being  to  such  indorsement  subscribedj^  and  thereby  then  and  there 
ordered  and  appointed  the  said  sum  of  money ^  in  the  said  promis- 
sory note  specined,^  to  be  paid  to  the  said  A.  B.,*"  and  then  and  there 
delivered  the  said  f)romissory  note  so  indorsed  as  aforesaid^  to.  the  md 
A.  B."*  Of  which  said  indorsement  so  made  on  the  said  note  cu 
aforesaid^  the  said  C.  D.  afterwards^  to  tvit^  on^  ^'C,  aforesaid^  had 
notice,^  By  means  whereof,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  said  C.  D.  then  and  there  became  liable  to  pay 
to  the  said  A.  B.  the  said  sum  of  money  in  the  said  note  specified,  ac- 
cording to  the  tenor  and  effect  thereof,  and  of  the  said  indorsement  so 
made  Uiereon  as  aforesaid;  and  being  so  liable,  he  the  said  C.  D.,  in 
consideration  thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him  the 
[  494  ]  said  sum  of  money  in  the  said  note  specified,  according  to  the  tenor  and 
effect  of  the  said  note,  and  of  the  said  indorsement  so  made  thereon  ^^ 
aforesaid. 


6.  State-     rWhen  the  declaration  is  at  the  suit  of  a  second  or  subsequent 

*"*"**  A^  a  'D"®^®^®>  *^^   statement  of  the   second   indorsement'   is  introduced 

of*^^ubw-*^  the  asterisk  in  the  last  precedent,  and  runs  as  follows.)    And  the 

qent      in- said  6.  H.  (the  first  indorsee,^  to  whom  or  to  whose  order  uie  payment 

donementsof  the  said  sum  of  money  in  tne  said  promissory  note  specified,  >^as  by 

the  said  indorsement  directed  to  be  made  after  the  making  of  tlie  i^aid 

promissory  note,   and   before  the  payment  of  the  said  sum  of  mor.ej 

therein  specified,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  indorsed 


>  If  there  be  a  date  to  the  indorsement, 
this  should  be  the  precise  day,  but  in  no 
other  case  is  it  material.  When  the  indorse- 
ment was  made  after  the  bill  or  note  be- 
came due,  it  is  more  proper  not  to  state 
that  it  was  ma4e  "  before  the  bill,  Sfc.  be- 
came due"  but  t^  declaration  should  be 
as  above:  a  mistake,  however,  in  this  re- 
spect, is  not  material.  Young  v.  Wright, 
Campb.  139.     BayL  181,  182. 

*  This  aUegation  is  not  advisable,  ante, 
357. 

*  ^  On  an  indorsement  for  less  than  the  foil 
sum  mentioned  in  the  note  or  bill,  the  de- 
claration should  show  that  the  residue  was 
paid.  12  Mod.  213.  Ld.  Raym.  360. 
Carth.  466.  Salk.  65. 

*  Sometimes  the  words  **  or  order,**  are 
here  added,  but  the  bill  being  once  nego- 
tiable this  is  unnecessary.  A  full  and 
blank  indorsement  are  described  in  the 
same  manner. 

^  The  stat«xn«&t  of  tb^  delirery  is  UQ\ 


O'.t. 


necessary.     7  T.  R.  596.   Ante,  490,  not 
If  the  plaintiff  claim  as  a  remote  indorfK 
every  indorsement  is  usually  set  foiio  i^' 
one  count,  but  where  the  first  indoreeD''' 
is  in  blank  (i.  c.  merely  with  the  indor?*' ; 
name,)  in  order  to  avoid  the  necc»it.T  o. 
proving  all  the  indorser's  hand-wntunp,  • 
b  prudent  to  add  a  count  stating  the  p^"; 
tiff  to  be  the  immediate  indorsee,  of  tb«  ^-'^' 
indorser  ante,  859.     Peacock  v.  Rh'^"* 
Doug.  633.  Kyd.  206;  and  where  there  -; 
several  indorsers  of  a  bill   between  t^' 
payee  and  the  defendant,  thr  plaintiff  ^^> 
declire  on  an  indorsement  by  the  p»j^^ 
the  tlefendant,  and  by  the  defendant  to  :^' 
plaintiff,  without  stating  the  intenaM' ' 
indorsements,  4  Esp.  Rep.  210. 

•  This  also  is  uhnecessaiy,  1  B.  *  ^ 
625.    Prac.  Reg.  358.  ^ 

'  It  is  not  necessary  to  show,  that  *.  • 
first  indorsement  was  to  the  second  in ' 
Btr,"  or  order."    Willea,  562.    Ccir?' 
311;  812. 
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••<N»JO<MM«lOQs« 


the  said  promissory  note,  and  thereby  then  and  there  onlered  and  ap-  Arp£NDJx. 
pointed  the  said  sum  of  money  therein  specified,  to  be  paid  to  tlie  said 
A.  B*j  and  then- and  there  delivered  the  said  promissory  note  so  in- 
dorsed as  aforesaid,  to  the  said  A.  B.  By  means  whereof,  &c.  (stating 
the  defendant's  liability  and  promise  to  pay  as  usual,  at  the  suit  of  an 
indorsee.) 


In  order  to  save  expense  loJiert  there  are  several  indorsements^  and  par*  6.  Shoit 
ticulariy  when  it  may  be  expedient  to  add  a  second  count  on  the  same  etatement 
bill  or  note^  the  following  concise  sleUanent  of  the  indorsement  mau  be  ^f  ^  '^ 
adopted.  .     ,  dorscment. 

And  the  said  E.  F.  then  and  there  in%»i^ed  and  delivered  the  said 
promissory  note  to  the  said  G.  H.  And  the  said  G.  H.  then  and  there 
indorsed  and  delivered  the  said  promississory  note  to  the  said  A«  Bt 


For  that  whereas'  one  £.  F.  heretofore,  to  wit,  on^  fyc.  at,  Sfc.  made  7.  Indorsee 
his  certain  promissory  Aote  in  writing,  bearing  date  the  day  and  year^Qst  in- 
aforesaid,  and  then  and  there  delivered  the  said  note  to  the  said  C.  D.,^*2"*^' *^ 
by  which  said  note  the  said  E.  F.  then  aud  there  promised  two  >»«nths  jjt^j'efused 
after  the  date  thereof,  to  pay  to  the  said  C.  D.  (by  the  name  and  addi- payment 
tion  of  Mr..  C.  D.)  or  order,  the  sum  of  £50^  for  value  received.    And  [   495  3 
the  said  C.  D.  to  whom  or  to  whose  order  the  payment  of  the  said  sum 
of  money  in  the  said  note  specified,  was  to  be  made  after  the  making 
of  the  said  note,  and  before  the  payment  of  the  said  sum  therein  speci- 
tied,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  indorsed  the  said  note, 
by  which  said  indorsement,  he  the  said  C.  D.  then  and  there  ordered 
and  appointed  the  said  sura  of  money  in  the  said  note  specified  to  be 
|)aid  to  the  said  A.  B.  and  then  and  there  delivered  the  said  note  to  the 
said  A.    B.'^     And  the  said  A.  B.  in  fact  saith,  that  afterwards,  when  Avennent 
the  said  note  became  due  and  payable^  according  to  the  tenour  and  effect  of  prcsent- 
thereof  to  wit,  on,  fyc,^  at,  4'C.  aforesaid,  [the  place  where  payable^)  to"*®*'*     ^^ 
wit,  at,   &c.  aforesaid,  [the  venue)  the  saW  note  so  indorsed  as  afore- ^*^^®'^*' 
said,    was  duly^  presented  and  shown  to  the  said  E.  F.  ^  for  payment 


duly^  present 

«  The^  greater  part  of  the  note  in  the 
preceding  precedents  are  applicable  to 
this. 

^  As  to  the  atatemcnt  of  indorsements, 
8ce  ante,  492, 3,  in  notes. 

«  The  third  day  of  grace,  4  T.  R.  148, 

unless  H  be  a  Sunday,   (vood  F'rlday,  or 

<^Jhristma»-day,  in  which  case,  the  note  or 

bill  18  due  the  preceding!,  day.     This  day 

IS  materia],  Doug.  671^,  unless  there  be  an 

rxpreiw  averment  tliat  the  presentment  was 

made  w^hen  the  bill  became  due  as  above, 

in   which  case  a  mistake  in  the  day  after 

ihe  videlicet,  would  not  be  material,  Bay- 

l^'y,  188.     The  better  way  may  perhaps  be 

merely  to  allege  that  afterwards,  to  wit, 

*•  on,  &c.  at,  &c.  the  bill  was  duly  present- 

^d  for  payment,"  omitting  the  words  in  ita- 

lic,  see  Patience  v,  Townley,  2  Smith's 

liep    224. 

^  If  there  be  any  doabt  as  to  the  proof 

Chitty  on  bills. 


of  a  presentment  on  the  day  the  note  was 
due,  omit  this  word 

^  Though  in  an  action  against  the  maker 
of  a  upte  or  acceptor  of  a  bill,  it  is  other- 
wise, yet  in  an  action  against  the  indorser 
a  presentment  for  payment  must  be  stated, 
or  that  the  maker  or  acceptor  could  not  be 
found,  or  some  excuse  for  the  neglect,  or 
the  omission  will  be  fatal  even  after  ver- 
dict, 2  Show.  1010.  Doua:.  654.  680.  Bayl. 
188.  2  Esp.  Rep.  651.'  The  allegations 
sliould  correspond  precisely  with  the  facts 
and  evidence ;  for  where  the  declaration 
averred  in  the  usual  form,  a  presentment 
for  acceptance  or  payment  and  refusal,  the 
plaintiff  cannot  give  in  evidence  that  the 
drawee  or  maker  could  not  be  found.  If 
the  drawee  or  makei  cannot  be  found,  it  is 
sufficient  to  aver  generally  tliat  he  was 
not  found,  without  stating  that  inquiry  was 
made  after  him.     Carth.  509.  Bayl.  409. 

3K    • 
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• 

AppxifDxz.  thereof,  and  the  aaid  E.  F.  then  and  there  had  notice  of  the  said  indorse^ 
"*•■"""•••""  men^  so  made  thereon  as  aforesaidy'^  was  then  and  there  requested  to 
pay  the  said  sum  of  money  in  the  said  note  specified,  according  to  the . 
tenour  and  effect  of  the  said  note,  and  of  the  said  indorsement  so 
made  thereon  as  aforesaid^  but  that  the  said  E.  F.  did  not  nor 
wouldat  the-  same  time  when  the  said  note  was  so  presented  and 
shown  to  him  for  payment  ^thereof,  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
])ut  wholly  neglected  and  refused  so  to  do  $  of  all  which  said  several 
premises  the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  last 
[  496  3Afoi'^^^»  ^^»  ^^*  aforesaid,  had  notice.^'-  Bjr  means  whereof  and  by 
force  of  the  statute  in  such  case  made  and  provided,  the  said  C.  D.  then 
and  there  became  liable  to  pay  the  said  A.  B.  the  said  sum  of  money  in 
^e  said  note  specified,  when  ne  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.'  -  Antl^being  so  liable,  he  the  said  G.  D.  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  aforesaid,  undertook,  ai^d  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money  in  the  said 
note  sppcififid,  when  he  the  saiu  C.  D.  should  be  thereunto  afterwards 
requested.^ 


See  the  precedents,  post,  504,  on  Inland 
Bills,  as  to  the  form  of  the  averment  in 
these  cases. 

">  Notice  of  the  indorsement  need  not 
be  arerred,  1  R  &  P.  626. 

•  A  subsequent  promise  by  the  defend- 
ant to  pay,  is  evidence  of  a  presentment 
to  the  maker  or  drawee  for  payment,  and 
no  special  count  is  necessary,  7  East, 
281. 

S  Hut  allegation  on  an  ayennent,  ihow- 


ing  that  it  may  be  dispensed  with,  is  nec?^ 
sary,  and  the  omission  would  be  fatal  after 
verdict.  Rushtonv.  Aq7inal,  Doug.  6n0. 
6S0.  If  it  be  doubtful  whether  the  givm? 
due  notice  can  be  proved,  it  is  expediert 
to  add  a  count  stating  an  excuse  for  the  noi 
giving  notice,  such  as  the  want  of  effects, 
&C.  in  the  hands  of  the  maker ;  see  tbs 
form,  post,  504.    Inland  Bills. 

P  Ante,  490,  note.     Bayl.  190. 

f  Ante»  490,  note.  491,  note. 
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SECT.  III. 

DECLARATIONS  ON  CHECKS  ON  BANKERS. 


t  OR  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,^  .&c.  at,  &c.    8.  By  die 
according  to  the  usa^e  and  practice  of  merchantSy  made  his  certain  PJ^**  ®^  * 
draft  or  order  in  writing  for  the  payment  of  money,  commonly  called  ^^jj[   ^^ 
a  check  on  a  banker,  bearing  date  the  same  day  and  year  aforesaid,  and  drawer, 
then  and  there  directed  the  said  draft  or  order  to  certain  persons  by 
the  names,  style,  and  firm  of  Messrs.  E.  F.  and  G.  H.  and  thereby  then 
and  there  required  the  said  Messrs.  E.  F.  and  G.  H.  to  pay  to  the  said 
A.  B.  {by  the  name  and  addition  of  Mr.  A.  B.)  or  bearer,  £50,  and 
then  and  there  delivered  the  said  draft  or  order  to  the  said  A.  B.    And 
the  said  A.  B.  avers,  that  after  the  making  of  the  said  (*^  draft  or  order, 
and  before  the  payment  of  the  said^sum  of  money  therein  specified,  to 
wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  the  said  draft  or  order  was 
presented  and  shown  to  the  said  Messrs.  £.  F.^and  6.  H.  for  payment 
thereof,  according  to  the  said  iisage  and  practice  of  merchants,  and 
the  said  Messrs.  £.  F«  and  G.  H.  were  then  and  there  requested  to  pay 
the  said  sum  of  money  therein  specified,  according  to  the  tenor  and  ef-[  497   ] 
feet  thereof  5  but  that  the  said  Messrs.  E.  F.  and  G.  H.  did  not  nor 
would  at  the  said  time  when  the  said  draft  or  order  was  so  shown  and 
presented  to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  af- 
terwards, pay  the  said  sum  of  money  therein  specified,  or  any  part 
tliereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
aforesaid,  had  notice.^    By  means  whereof  he  the  said  C.  B.  then  and 
tliere  became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in 
the  said  draft  or  order  specified,  when  he  the  said  C.  D.  should  be 
thereunto  afterwards  requested.  °    And  being  so  liable,  he  the  said  C. 
D.  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
&c.  aforesaid,  undertook,  and  then  and  there  faithfullj^  promised  the 
said  A.  B.  to  pay  him  the  said  sum  of  money  in  the  said  draft  or  or- 
der specified,  wnen  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.* 


For  that  whereas*  the  said  C.  D.  heretofore,  to  ^t,  on,  &c.  at,  &:c.    9.  By  the 
according  to  the  usage  and  practice  of  merchants,  made  his  certain  ^^*^®'     •" 
di-aft  or  order  in  writing  for  the  payment  of  money,  commonly  called  aJJj^'JJ^j 
check,  bearing  date  the  same  day  and  year  aforesaid,  and  then  and 
there  directed  the  said  draft  or  order  to  certain  persons,  by  the  names, 

■  As  to  the  date,  see  ante,  489,  note.  ^  Ante,  490,  note. 

^  As  to  the  necessity  for  this  averment  .  ^^       .^^ 

<ind  the  expediency  in  some  cases  of  aver-  ^™^»  ^^>  '*^^- 

ring  an  excuse  for  the  neglect  to  g:ive  no-  *  The  notes  to  the  preceding  precedent 

*i*:t,  ante,  496,  note.  are  applicable  tc  thj^. 
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Appskdxz.  thereof,  and  the  acdd  E.  F.  then  and  there  had  notice  of  the  said  indont- 
"""•••"•■•""men^  so  made  thereon  as  aforesaidy'^  was  then  and  there  requested  to 
pay  the  said  sum  of  money  in  the  said  note  specified,  according  to  the , 
tenour  and  effect  of  the  said  note,  and  of  the  said  indorsement  so 
made  thereon  as  aforesaid^  but  that  the  said  £•  F.  did  not  nor 
wouldat  the*  same  time  when  the  said  note  was  so  presented  and 
shown  to  him  for  payment  •thereof,  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
put  wholly  neglected  and  refused  so  to  do  ;  of  all  which  said  several 
premises  the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  last 
[  496  3&^^^B^9  ^^  ^^*  aforesaid,  had  notice.^-  Bjr  means  whereof  and  bj 
force  of  the  statute  in  such  case  made  and  provided,  the  said  C.  D.  then 
and  there  became  liable  to  pay  the  said  A.  B.  the  said  sum  of  money  in 
the  said  note  specified,  when  ne  the  said  C.  D.  should  be  thereunto  af- 
terwards requested.'  -  Antl^being  so  liable,  he  the  said  G.  D.  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  aforesaid,  undertook,  a^d  then  and  there  faithfully 
promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money  in  the  said 
note  8p<>cified,  when  he  the  saiu  C.  D.  should  be  thereunto  afterwards 
requested  .4 


See  the  precedents,  post,  504,  on  Inland 
Bills,  as  to  the  form  of  the  averment  in 
these  cases. 

">  Notice  of  the  indorsement  need  not 
be  arerred,  1  B.  &  P.  626. 

•  A  subsequent  promise  by  the  defend- 
ant to  pay,  is  evidence  of  a  presentment 
to  the  maker  or  drawee  for  payment,  and 
no  special  count  is  necessary,  7  East, 
281. 

S  Hut  allegation  on  an  ayerment,  ihow- 


ing  that  it  may  be  dispensed  with,  is  nec(s- 
sary,  and  the  omission  would  be  fatal  afier 
verdict.  Rushton  v.  Aspinal,  Doug.  650. 
6S0.  If  it  be  doubtful  whether  tbe  givini; 
due  notice  can  be  proved,  it  is  expedient 
to  add  a  count  stating  an  excuse  for  the  not 
giving  notice,  such  as  the  want  of  effects 
&c  in  the  hands  of  the  maker ;  we  \hi 
form,  post,  604.    Inland  Bills. 

9  Ante,  490,  note.    Bayl.  190. 

n  Ante»  490,  note.  491,  note. 


• 
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SECT.  III. 

DECLARATIONS  ON  CHECKS  ON  BANKERS. 


t  OR  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,*  .&c.  at,  &c.    8.  By  the 
according  to  the  usa^e  and  practice  of  merchants^  made  his  certain  PJ^**  ®^  * 
draft  or  erder  in  writing  for  the  payment  of  money,  commonly  called  ^J^g^   ^ 
a  check  on  a  banker,  bearing  date  the  same  day  and  year  aforesaid,  and  drawer. 
then  and  there  directed  the  said  draft  or  order  to  certain  persons  by 
the  names,  style,  and  firm  of  Messrs.  E.  F.  and  G.  H.  and  thereby  then 
and  there  required  the  said  Messrs.  E.  F.  and  6.  H.  to  pay  to  the  said 

A.  B.  (by  the  name  and  addition  of  Mr.  A.  B.)  or  bearer,  £50,  and 
then  and  there  delivered  the  said  draft  or  order  to  the  said  A.  B.  And 
the  said  A.  B.  avers,  that  after  the  making  of  the  said  {*")  draft  or  order, 
and  before  the  payment  of  the  said  sum  of  monev  therein  specified,  to 
nit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  the  |aid  draft  or  order  was 
presented  and  shown  to  the  said  Messrs.  E.  F.  and  6.  H.  for  payment 
thereof,  according  to  the  said  iisage  and  practice  of  merchants,  and 
the  said  Messrs.  £.  F«  and  G.  H.  were  then  and  there  requested  to  pay 

the  said  sum  of  money  therein  specified,  according  to  the  tenor  and  ef-[  497  ] 
feet  thereof  5  but  that  the  said  Messrs.  E.  F.  and  G.  H.  did  not  nor 
would  at  the  said  time  when  the  said  draft  or  order  was  so  shown  and 
presented  to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  af- 
terwards, pay  the  said  sum  of  money  therein  specified,  or  any  part 
thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do, 
whereof  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
aforesaid,  had  notice.^  By  means  whereof  he  the  said  C.  D.  then  and 
there  became  liable  to  pay  to  the  said  A.  B.  the  said  sum  of  money  in 
the  said  draft  or  order  specified,  when  he  the  said  C.  D.  sheuld  be 
thereunto  afterwards  requested.**    And  being  so  liable,  he  the  said  C. 

B.  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
&c.  aforesaid,  undertook,  and  then  and  there  faithfullj^  promised  the 
said  A.  B.  to  pay  him  the  said  sum  of  money  in  the  said  draft  or  or- 
der specified,  \vhen  he  the  said  C.  D.  should  be  thereunto  afterwards 
requested.* 


For  that  whereas*  the  sidd  C.  D.  heretofore,  to  mt,  on,  &c.  at,  &:c.    9.  By  the 
according  to  the  usage  and  practice  of  merchants,  made  his  certain  ^^*'®'     *" 
draft  or  order  in  writing  for  the  payment  of  money,  commonly  called  a§^*^ 
check,  bearing  date  the  same  day  and  year  aforesaid,  and  then  and 
there  directed  the  said  draft  or  order  to  certain  persons,  by  the  names, 

*  As  to  the  date,  see  ante,  489,  note.  «  Ante,  490,  note. 

*•  As  to  the  necessity  for  this  averment  ^  -^      ^^ 

and  the  expediency  in  some  cases  of  aver-  ''™^*»  *^>  ^^^' 

ring  an  excuse  for  the  neglect  to  give  no-  *  The  notes  to  the  preceding  precedent 

tjce^  ante,  496,  note.  are  applicable  to  this. 
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Appxirfiix.  stjle,  and  firm  of  Messrd.  &c/;  and  thereby  theti  and  there  requested 
•o„o.<K«oMMoo  ^j^^  said  Messrs.  &c.  to  pay  to  one  E.  F.  or  bearer,  dBSO,  and  then  and 
there  delivered  the  said  draft  or  order,  to  th<»  said  £.  F.  [and  the  said 
£.  F.  to  whom,  or  to  the  bearer  of  the  said  draft  or  order,  the  ])ay- 
ment  of  the  said  sum  of  money  therein  specified^  was  thereby  directed 
to  be  made  after  the  making  of  the  said  draft  or  order,  and  before  the 
payment  of  tlie  said  sum  of  money  therein  specified,  to  wit,  on,  &c. 
aforesaid,  at,  &c.  aforesaid,  duly  transferred,  assigned,  and  delivered 
the  said  draft  or  order,  to  the  said  A.  B.  who  thereby  then  and  there 
became  and  was,  and  from  thence  hitherto  hath  been  and  still  is  the 
lawful  bearer  thereof,  and  entitled  to  the  payment  of  the  said  sum 
[[  498  ]  of  money  therein  specified.]  And  the  said  A.  B.  avers,  that  after  the 
the  making  of  the  said,  &c.  {a8  in  the  preceding  form  from  the  ask* 
risk  to  tJie  eiid,) 
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SECT.  IV. 


DECLARATIONS  ON  INLAND  BILLS.* 


r  OR  that  whereas  Ofic  E.  F.,«  heretofore,  to  <pit,  on,  &c.,*  at,  &€.•»  lo.  Payee 
according  to  the  usage  and  custom  of  merchants  from  time  immemorial  against  ac- 
used  and  approved  of  within  this  kingdom,'  made  his  certain  bill  of  ^^^P*^'^- 
exchange  in  writing,  his  own  proper  Hind  being  thereunto  subacribedf* 
bearing  date  the  day  and  year  aforesaid,*^  and  then  and  there  directed  the 
said  bill  of  exchange  to  the  said  C.  D.  (by  the  name  and  addition  of  C. 
1>.  Esq.s)  bj  which  said  bill  of  exchange  he  the  said  E.  F.  then  and 
there  requested  the  said  C.  D.   two  months  after  the  date  thereof,  to 
pay  to  the  said  A.  B.  {by  the  name  and  addition  of  A.  B.  Esq.^^)  or  or- 
der, the  sum  of  ^50,»  value  received,  and  then  and  there  delivered  the 
same  to  the  said  A.  B."     Which  said  bill  of  exchange'  the  said  C-  D.  £    499  ] 
afterwards,  to  wit,  on,&c.>  aforesaid,  at,  &.c.  aforesaid,  upon  sight  there- 
of accepted)  according  to  the  said  usage  and  custom  of  merchants.  (*}"' 


*  Only  a  few  precedents  are  given  here; 
H€  e  other  forma,  S  Chitty  on  Pleading,  30 
to  52,  and  as  to  the  mode  of  declaring  in 
general,  ante,  351  to  376. 

*  Aa  to  this  allegation,  see  ante,  489, 
note.  If  it  be  drawn  in  the  name  of  a  Arm, 
May,  certain  persons  usins  the  names,  style, 
and  **  firm  of  A.  B.  and  Co.  on,  &c.  at, 
^cr/'  It  ia  not  advisable  to  state  the  names 
of  the  individuals  composing  the  firm,  un- 
it .cs  the  action  be  against  them,  when  they 
Trin<*t  be  stated.  If  drawn  by  one  person 
in  the  name  of  a  firm,  it  may  be  stated  to 
h.ive  been  drawn  by  certain  persons  using 
t^<>  name,  style,  and  firm,  &c.  although 
in  truth  drawn  only  by  one  person.  4 
C'ampb.  78. 

^  As  to  the  statement  of  the  date,  ante« 
4H9,  note. 

«  As  to  the  statement  of  the  place  where 
made,  ante,  489,  note. 

^  Tliis  allegation  ia  unnecessary.  Lord 
K.irm.  88.  175.  1542.  Carth.^3.  269.  270. 
JLutw.  279.     Ante,  851. 

*  As  to  the  impropriety  of  this  aJIegationj 
ante,  357.     Bay].  176. 

^  As  to  the  statement  of  the  date,  ante, 
4S9,  note.     2  Campb.  307,  in  notes. 

e  The  statement  of  directions  seems  in 
p:<-neral  unnecessary,  ante,  856.  If  stated, 
'A  variance  would  be  fatal.  It  may  be  sta- 
ted according  to  the  legal  effect,  and  in  an 
action  against  the  acceptor,  in  a  bill  di- 
rt^rted  to  him,  or  in  his  absence  to  J.  8. 
th«  conditional  directions  to  J.  S.  need  not 
be  stated,  12  Mod.  447;  and  if  a  bill  be  di- 
re<;ted  to  two,  and  accepted  only  by  one. 


it  need  only  be  stated  to  have  been  direct- 
ed to  him.     Bayl.  177. 

^  In  general  tmnccessary,  and  some- 
times occasions  a  variance,  ante,  356.  490, 
note. 

*  As  to  the  statement  of  the  sum,  see 
ante,  60.  %%.  If  the  sum  in  the  superscrip- 
tion vary  from  that  in  the  body,  it  may  o^ 
advisable  to  insert  two  counts  varying  the 
statement 

^  As  to  this  averment,  ante,  490,  note. 
If  at  the  suit  of  the  drawer  these  words 
should  be  admitted,  but  will  not  pri^judice 
though  the  acceptor's  name  be  inserted,  5 
East,  476. 

'  The  acceptance  of  a  bill  after  sight, 
should  be  stated  according  to  the  fact,  and 
when  the  drawee  dates  his  acceptance  on 
a  different  day  from  the  date  of  the  bill, 
the  real  day  of  acceptance  should  be  in- 
serted. 

■•  An  acceptance  need  only  be  stated  in 
an  action  against  the  acceptor,  or  where 
an  accepted  bill  was  payable  after  sight. 
When  the  time  of  payment  depends  on  the 
presentment,  it  should  be  the  day  of  the 
presentment;  but  in  other  cases,  exactness 
as  to  the  day  is  not  material.  It  has  how- 
ever, been  adjudged,  that  if  the  plaintiff 
declare  in  terms,  that  the  acceptance  was 
before  the  hill  became  due,  apd  (hat  tlie 
defendant  accepted  to  pay  according  to  the 
tenor  and  effect  of  the  bill,  and  it  appear 
on  the  evidence,  that  the  acceptance  in 
fact  was  after  the  day  of  payment,  the 
plaintiff  cannot  recover.  Loitl  Raym.  364. 
Mod.  212.  But  it  is  said,  that  the  propriety 
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App£nx>ix.  Bj  means  whereof,  and  according  to  the  said  uga^e  and  custom  ol 
on««Mo»M«BM«  merchants,  he  the  said  C.  D.  then  and  there  became  liable  to  pay  to  the 
Said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  bis 
acceptance»thereof.°  And  beino;  so  liable,  he  the  said  C.  D.  in  consi- 
deration thereof  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  A.  B.  to  pay 
him  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said  bill  of  -  exchange,  and  of  his 
acceptance  thereof.  <> 
»  « 

t  500  1  ^^hen  the  declaration  is  at  the  suit  of  an  indorsu^  proceed  as  in 
11.  ByfiretMe  preceding  precederil  as  far  as  the  asterisk^  and  then  state  ikt 
indoreee  a-  indorserrient  as  follows ;— *- 

gainst    ac- 

^^^  '*  And  the  said  E.  F.  (the  paye§^  or  the  drawer^  if  payable  to  his  own 

order j)  to  whom  or  to  whose  order'  the  payment  of  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  was  to  be  made  after  the 
makii^  of  the  said  bill  of  exchange,  and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to  wit,  on,  &c.i'  aforesaid,  at,  &c.  afore- 
said, according  to  the  said  usage  and  custom  of  merchants,  indorsed  the 
said  bill  of  exchange,  and  thereby  then  and  there  ordered  and  ap- 
pointed the  told'  sum  of  money  in  the  said  bill  of  exchange  specified  to 
be  paid  to  the  said  A.  B.  and  thein  and  there  deliyered  the  said  bill  of 
excnange  so  indorsed  as  aforesaid  to  the  said  A.  B.  By  means  where- 
of, &c.  (state  the  liability  and  promise,  as  in  the  last  precedeiit.) 


12.  The  -^s  ^0  ^^^  statement  of  indorsements  in  general,  ttnd  of  a  second  or 
like  by  the  subsequent  indorsement,  and  of  the  mode  of  stating  an  indorsement 
second  H)r  conciselv,  Vide  ante^  493  and  360* 

eabsequent  *^ 

indorsee,     ^f  jijjg  decirfon  tnaj  be  doubtful.    Bayl.  instead  of  alleging  that  the  defeBdant  b<- 

181.     1  CanApb.  139.     When  the  bill  is  ac-  came  liable,  and  promised  to  pay  when  be 

cepted,  payable  at  a  particular  place,  it  is  bhould  be  thereunto  afterwards  requested. 

thus  stated,  "  accepted,  &c.  according  to  he  is  stated  to  hav^e  become  liable,  and  pro* 

the  usage  and  custom  of  merchants,  pay-  mlsed  to  pagr  according  to  the  tenor  and  of* 

able  at,  &c."'  As  to  this,  see  ante,  248  to  feet  of  the  bill,  and  acceptance  in  the  one 

261.    If  the  defendant  accepted  the  bill  bj  case  and  of  the  note  in  the  other.    Bajl 

agent,  the  declaration  may  state  the  ac*  190.     Ante,  490,  note, 

ccptance  to  have  been  made  by  the  princi-  ®  Ante,  490,  note.      Bayl.  190.     T^* 

pal,  2  Campb.  604.     12  Mod.  664;  but  it  statement  of  the  promise  (which  is  a  le^aJ 

frequently  runs  as  follows  ;  *'  which  said  inference  from  the  liability,)  is  to  corre^- 

bill  of  exchange  he  the  said  defendant  af-  pond  with  the  statement  of  such  liability 

terwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  The  acceptor  of  a  bill,  and  the  maker  of  a 

aforesaid,  by  one  £.  F.  his  agent  in  that  note,  being  the  persons  primarily  liab'^'' 

behalf,  upon  sight  thereof  accepted,  ac-  are  stated  tabe  liable,  and  to  have  pra- 

cording,  &c."      If   the  acceptance  were  mised  to  pay  according  to  the  tenor  e/ii 

conditional  or  qualified,  it  must  be  describ-  effect  of  their  original  undertaking;  but  i:- 

cd  accordingly.    4  Campb.  176.     In  an  ac-  a  declaration  against  the  drawer  or  indor- 

tion  against  an  acceptor,  a  presentment  for  ser  of  a  bill,  or  the  indorser  of  a  note,  a?  it 

payment  is  never  stated,  unless  where  he  appears  from  the  prior  allegations  in  the  (i^* 

accepted  it  payable  at  a  different  place,  claration,  that  by  the  default  of  the  v^'^T 

An  averment  that  the  acceptor's  hand-wri-  primarily  liable,  the  defendant  has  becorr^ 

ling  was  subscribed  is  not  advisable,  ante,  liable  to  pay  immediately  on  request,,  (»-' 

367. 490,  note.                                     *  3  East,  481.    Ante,  230,   1.)  the  decl&^; 

•  This  sutement  of  the  liability  and  con-  tion  accordingly  states  his  liability  as  «*:'•'< 

sequent  promise  is  not  absolutely  necessa-  as  his  promise,  to  be  to  paj  on  re^f^*- 

ry,  see  ante  257.  491,  note,    tn  an  action  Ante,  490,  note. 

against  the  acceptor  of  a  bill  or  maker  of  a  p  As  to  the  statement  of  the  time  ol  t^^- 

promissory  note  not  payable  on  demand,  indorvemeat,  see  aAte,  493 ^  note. 
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Fot  that  whereas  the  aaid  A.  B.  heretofore,  to  wit,  on,  &c.  at,  &c.  Appibxdii. 
according  to  the  usage  and  custom  of  merchants  from  time  immemorial,  •^'•''^^"'•••^ 
used  and  approved  of  within  this  kingdom,  made  liis  certain  bill  of  ex- ,     ^^'  ^^ 
change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thei;i  g^t'  ac" 
and  there  directed  the  said  bill  of  exchange  to  the  said  C.  D.  (by  theceptoron  a 
name  and  addition  of  Mr.  C.  D.)  by  which  said  bill  of  exchange,  he  the  bill  payable 
said  A.  B.  then  and  there  requested  the  said  C.  D.  two  months  aft  A  the  ^  *  *hird 
date  thereof,  to  pay  to  one  E.    F.    (by  the  name  and  addition  of  jetumed^o 
Mr.  E.  F.)  or  order,  the  sum  of  ^50,  value  received,  and  then  and  there  ^e  plaintiif 
delivered  the  said  bill  of  exchange  to  the  said  E.  F.,  which  said  bill  of  and    taken 
exchange  he  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid, at, &c.«pbyhina* 
aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usage  and 
custom  of  merchants.    And  the  said  A.  B.  avers,  that  afterwards,  when 
the  said  bill  of  exchange  became  due  and  payable  according  to  the  tenor[^    501   ] 
and  effect  thereof^  to  wit^  on^  &c.,9  at,  &c.,'  aforesaid,  and  the  said  bill 
of  exchange  so  accepted  as  aforesaid,  was  duly*  presented  and  shown 
to  the  said  C.  D.  for  payment  thereof,  according  to  the  said  usage  and 
custom  of  merchants,  and  the  said  C.  D.  was  then  and  there  requeste^d 
to  pay  the  said  sum  of  money  therein  specified,  according  to  the  tenor 
and  effect  of  the  said  bill  of  exchange,  anA  of  his  said  acceptance  there-* 
of,  but  that  the  said  ,C.  D.  did  not,  nor  would,  at  the  said  time  when 
the  said  bill  of  exchange  was  so  presented  and  shown  to  him  for  pay« 
ment  thereof  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum 
of  money  therein  specified,  or  any  part  thereof,  but  then  and  there 
wholly  neglected  and  refused  so  to  do,  and  thereupon  afterwards,  to 
wit,  on,  &c.,^  at,  &C  aforesaid,  the  said  bill  of  exchange  was  returned 
io  the  said  A.  B.  for  non*payment  thereof,  and  he  the  said  A.  B.  as 
drawer  of  the  said  bill  of  excnanee,  was  then  and  there  called  upon  and 
forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said  E.  F. 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  together 

with  a  large  sum  of  money,  to  wit,  the  sum  oi  jQ- °  for  interest 

thereon,  wnereof  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at,  &c.  aforesaid,  had  notice.  By  means  whereof,  and  according 
to  the  sai^  usa^  and  custom  of  merchants,  he  the  said  C.  D.  then  and  • 
there  became  liable  to  pay  to  the  said  A.  B.  the  said  sums  of  money,, 
^'hen  he  the  said  C.  D.  should  be  thereunto  afterwards  requested  ;  and 
being  so  liable,  he  the  said  C.  D.  in  consideration  thereof,  afterwards, 
to  wit,  on,  &c.  last  aforesaid,  at.  Sic.  afforesaid,  Undertook,  and  then 
and^  there  faithfully  promised  the  said  A.  B.  to  pay  him  the  said  sums 
of  money,  when  he  the  said  C.  O.  should  be  thereunto  afterwards 
requested. 


For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  at,  &c.  14.  By 
'^ccordine  to  the  usage  and  custom  of  merchants  from  time  immemorial,  payee  a« 
used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of  ex-  g^initt 
change  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  then  ^j^^^Jiiww 

having   re* 
*  Moflt  of  the  notes  to  (he  prior  prece-     state  the  latter  place  and  the  venue  after-  fused     ac- 
-ieots  are  applicable.    As  to  this  declare-     wards  under  a  videlicet.  ceptance- 

*ioD,  see  ante,  348.  *  If  the  fact  be  doubtful,  omit  the  word 

^  Ante,  495,  notes.    See  form,  1  Wife.     "  f S£  T'  ^^*  f  1^'  .    ,  .-         r 
135.    4  Bra.  P.  C.  604.  •  Some  day  about  the  real  tmie  of  pay- 

ment  uy  tne  piautitz. 

'  If  the  venue  be  different  from  the  place        «  Any  sufficients  um  to  cover  the  real 
-j^'^ej^  tht  presentment  should  be  made,    amount.  ^   • 


502 


DECLARATION  ON 


AppsirDix^and  there  directed  the  said'bili  of  exchange  to  one  E«  F^  (hy  the'iiame 
MeoMQOM0.Mou  jiuij  addition  o(  Mr.  E.  F.,  of,  &c.)  by  which  said  bill  of  exchange,  he 
the  said  C.  D.  then  and  there  requested  the  said  E.  t*.,  two  months 
after  the  date  thereof,  to  pay  the  said  A.  B«,  (by  the  name  and  addition 
of  Mr.  A.  B.  &c.^  or  order,  the  sum  of  £50  value  received,  and  thea 
and  there  delivered  the  said  bill  of  exchange  to  tlie  said  A.  B**^ 

And  the  said  A.  B.  avers,  that  afterwards,  and  before  the  payment 
of  the  said  sum  of  money,  in  the  said  bill  of  exchange' specified,  to  vit^ 
on  the  day  and  ye^  aforesaid,  at,  &c.  aforesaid,  the  said  bill  of  ex- 
change was  presented  and  shown  to  the  said  E.  F.  for  his  acceptance 
thereof,  according  to  the  said  usage  and  custom  of  merchants,^  and  the 
said  E.  F.  was  then  and  there  requested  to  accept  the  same,  but  that 
the  said  E.  F.  did  not,  nor  would,  at  the  said  time  when  the  said  biU  of 
exchange  was  so  presented  and  shown  to  him  for  his  acceptance  thereof 
as.  aforesaid,  or  at  any  time  afterwards,  accept  the  same>  or  pay  the 
said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and 
there  neglected  and  refusecf  so  to  do,'  of  all  which  said  several  pre- 
mises, the  said  C.  D.  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  atore- 
said,  had  notice.* 

*  By  means  whereof,  and  according  to  the  said  usage  and  custom  ot 
merchants,  he  the  said  €.  D.  then  and  there  became  liable  to  pay  the 
said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  requested.^ 
And  being  so  liable,  he  the  said  C.  D.  in  consideration  thereof,  after- 
i¥ards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and 
then  and  there  faithfulljr  promised  the  said  A.  B.  to  ^  pay  him  the  said 
,  sum  of  money  in  the  saia  ,bill  of  exchange. specified,  when  he  the  said 
G.  D.  should  be  thereunto  afterwards  requested. 

[  503  3     For  that  whereas  the  said  C.  D.  on,  &c.  at,  8fc.  according  to  the 
15.  Payee  usage  and  custom  of  merchants  from  time  immemorial,  used  and  approv- 
er indorsee  ed  of  within  this  kingdom,  made  his  certain  bill  of  exchange^n  wriiini. 
drtwe*       bearing  date  the  day  and  year  aforesaid,  and  then  and  there  direcieJ 
mdoner     ^^  ^^d  bill  of  exchange  to  one  E.  F.  (by  the  name  and  addition  of  Mr. 
acceptor     E.   F.,  &c.)  by  which  said  .bill  of  exchange  by  tlie  said  C.  D.  then 
having  re- and  there  requested  the  said  E.  F.  two  months  after  the  date  thercul. 
^•^  P*y"to  pay  to  the  said  A.  B.  or  order,  the  sura  of  j650,  value   received  an  J 
^^'^  ^       then  and  there  delivered  the  said  bill  of  exchange  to  the  said  A.  1^? 
which  said  bill  of  exchange  the  said  E,  F.  afterwards^  to  wit,  on^  ^'^ 
cforesaidj  aty  Sfc.  aforesaid^  upon  sight  thereof  accepted^  according  '• 
the  said  usage  ana  custom  of  merchants.^ 


*  The  notes  in  the  precedents,  ante  498 
and  600,  are  in  general  applicable  to  this. 

*■  If  the  declaration  be.  at  the  suit  of  an 
indorsee  against  an  indorser,  here  follow 
the  indorsements  as  in  the  precedent,  ante, 
500,  and  as  to  which,  vide  ante,  494. 

y  A  subsequent  promise  by  the  drawer 
or  indorser  to  pay,  b  evidence  of  this  pre- 
sentment, and  no  speeial  count  is  necessa- 
ry, 7  East,  281. 

*  It  is  not  necessary  to  allege,  that  an  in- 
land bill  has  been  jft'otested,  although  the 
plaintiff  seek  to  recover  interest,  &c. 
WkuUa  0.  Andrews,  2  SUrk.  425,  see  2 
"fyp.  Rep.  550.    2  Stra.  91^    BayL  ISa 


The  sUtement  of  the  protest  for  non-i  • 
ceptance  of  an  inland  bill,  is  siisi]^;  ' 
that  in  the  case  of  a  foreign  bill,  see  jx*^ 
509. 

*  As  to  the  averment  of  notice,  sfe  ^'" 
496. 

*>  The  drawer  and  indorser  arc  Vu^'"  * 
pay  immediately  on  tbe  refusal  ti>  ?f 
8  East,  481,  and  therefore  the  liabiinv 
the  promise  are  stated  to  be,  to  p«T  c:  --' 
€|uest.    Bayl.  190.     Ante,  230,  490. 

t  The  notes  to  the  precedents,  afli«^'  ^-^ 
are  here  applicable. 

<^  Wken  the  aetioa  is  for  d^ult  of  v*'^ 
menty  the  stalMBtat  of  tiie  ^cceptu^  ^ 
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And  the  said  A,  B»  avers,  that  afterwards,  token  the  said  bili  of  ex- Afi»endix* 
change  became  due  ami  payable^  according  to  the  tenour  and  effect  '«^^''"*'**"* 
thereof^  to  wit,  on,  4rc.«*  aforesaid,  at,  &c.  aforesaid,  the  said  bill  of  ex- 
change was  duly  presented  and  shown  to  the  said  E.  F.  for  payment 
thereof,  according  to  the  said  usage  and  custom  of  merchants,*  and  the 
said  E.  F.  was  then  and  there  requested  to  pay  the  said  sum  of  money 
therein  specified,  according  to  the  tenour  and  effect  ef  the  said  bill  of 
exchange,  and  of  his  said  acceptance  thereof,  but  that  the  said  E.  F. 
did  not,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was 
so  presented  and  shown  to  him  for  payment  thereof  as  aforesaid,  or  at 
any  time  afterwards,  pay  the  said  sum  of  money  therein  specified,  or 
any  part  thereof,  but  wholly  nedected  and  refused  so  to  do,  of  all  which 
said  several  premises,  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last 
a/oresaid,  at,  &c.  had  notice.' 

By  means  whereof,  and  according  to  tlie  said  usage  and  custom  ef 
merchants,  the  said  C.  D.  ihen  and  there  become  MMe  to  pay  to  the 
said  A.  B.  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  requested.  * 
And  being  so  liable,  he  the  said  C.  D.  in  consideration  therecw,  after- [  504  3 
wards,  to  wit,  on,  ^c.  last  aforesaid,  at,  &c.  aforesaid,  undertook,  aad 
then  and  there  faithfully  promised  the  said  A.  B.  to  pay  hira  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  tke  said 
C.  D.  should  be  thereunto  afterwards  requested. 


First  count  as  usual  for  non-payment,  as  ante,  503.  The  second  in  16.  Payee, 
t]\e  same  form,  as  far  as  the  end  of  the  statement  of  the  delivery  ef  (fce  ^c.  against 
!)ill  to  the  payee,  ante,  503,  and  then  proceed  as  follows  :  where ^Si' 

drawee 

And  the  said  A.  B.  avers,  that  aftcn\-ards,  and  before  the  payment  could    not 
of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified^  to  wit,^«    found, 
on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times,  be-***^*'     *** 
tweeu   that  day  and  the  time  when  the  said  bill  of  exchange  became  J^y^* 
<lue  and  payable,  according  to  the  tenour  and  effect  thereof,  and  also  at 
the  time  when  the  said  bill  of  exchange  did  become  due  and  payable, 
t(t  wit,    on,  &c.  diligent  search  and  inquiry  was  made*  after  the  satd 
K.    F.  at,   ^^c.,*^  to  wit,  at,  &.c.,^  in  order  that  the  said  last-men tioiied 
'>i[l  of  exchange  mi^ht  be  presented  and  shown  to  him  the  said  £.  F.  for 
'.is  acceptance  and  payment  thereof,  according  to  the  said  usage  and 


<i 


n   jreneral  unnecessary,  unless  in  the  case 

t  hills  payable  after  si^t,  Bay!.  188;  And 
.i"  there  be  any  doubt  as  to  thf.  proof,  it  U 
"-ot  a(ivi«able  to  state  it,  for  if  it  be  stated 
.♦  must  be  proved,  2  Campb.  47-1  Ante, 
.V37,  377,  note. 

•<  Sc«  ante,  495,  note.     Bayl.  181.  ISJ^. 

•  .S«^e  ante,  495,  note.     Bayl.  188,  a  sub- 

•  qu^'nt  promiac  by  the  delwlant  to  pay, 

I-  evidence  of  a  presentment,  7  Eafit,  231. 

'  Ati  to  this  averment,  see  ante,  496, 
;  'te.      Bayl.  189. 

'As  -to  this  sutement  of  the  liability 
M'l  f>ratnMK,  ante,  496,  502. 

^-  The  necessity  for  this  connt  appcai« 
-  'xn  the  casex)f  Leeson  9.  Pigott,  Sittings 
.i*!r  Trin.   1788.    Bayl.  187,  m  which  it 

ClIlTXT  ON  BII.I.S. 


was  holden,  that  mder  a  declaration,  stal- 
ing that  the  bill  was  preaented,  and  accept- 
aace  or  payment  refused,  &e  plaintiff  could 
not  g:ive  in  evidence  that  the  drawee  could 
not  be  found.  See  ante,  496,  note.  How- 
ever, a  subsequent  promise  by  the  defen- 
dant to  pay,  will  be  siiffici«ftt  evidence  oif 
a  presentment  to  the  drawee,  and  in  such 
case  no  special  couat  is  necesaary*  7  £ast, 
231. 

'  Though  this  is  the  usual  allegation,  k 
is  sufficient  to  allege  generally,  that  the 
drawee  was  not  found,  without  showing 
liMt  any  inquiry  was  made  after  bitt»  ante 
495,  note.    Carth.  M9. 

^  The  placa  whece  Ibe  hill  k  l)«yable. 

*  The  venue. 
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Appkwdix.  custom  of  merchants,  but  that  the  said  E.  F.  could  not  on  such  search 
••and  inquiry  be  found,  nor  hath  he,  at  any  time  since  the  making  of  the 
said  bin  of  exchange,  hitherto  accepted  the  same,  or  paid  the  said  sum 
of  money  therein  specified,  or  any  part  thereof,  of  all  which  said  seve- 
ral premises,  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last  aforesaid, 
at,  &.C.  aforesaid,  had  notice.  By  means  whereof,  &c,  (the  defendant'^* 
liability  and  promise  to  pay  on  request  are  stated,  as  ante^  502,  3.) 


r  505  1  ^^^  »^  w  doubtful  whether  due  notice  of  non-acceptance  or  non-pay- 
\f^'P^y^^^ment  can  be  proved  to  have  been  given  to  the  drawer  or  indorser^  and 
&c  against  those  parties  had  no  effects  in  the  hands  of  the  drawee^  or  gave  no  value 
drxwetykcfor  (he  bill ;  it  is  proper  in  a  declaration  against  such  drawer  or  in- 
on  default  j^yj^,.^  q^f^f  the  usual  count  stating  that  notice  was  given^  to  add  a 
wfiTre  ^e  courW  proceeding  as  usual  to  the  end  of  the  averment  of  the  presentment 
drawee  had^br  payment^  and  of  the  drawee^ s  refusal^  {see  ante^  503,  a7id  see  l2Ea^U 
effects    of  1 7 1 ,)  and  then  as  follows : 


the  drawer. 


And  the  said  A.  B.  avers,  that  at  the  time  of  the  making  of  the  said 
last-mentioned  bill  of  exchange  as  aforesaid,  and  from  thence,  until, 
and  at  the  time  when  the  same  was  so  presented  and  shown  to  the  said 
£.  F.  for  payment  thereof  as  aforesaid,  he  the  said  £.  F.  had  not  in  his 
hands  any  effects  of  the  said  C.  D.  nor  had  he  received  any  considei-a- 
tion  from  the  said  C.  D.  for  the  acceptance  or  payment,  by  him  the  said 
£•  F.  of  the  said  last-mentioned  bill  of  exchange,  nor  hath  he  the  said 
C.  D.  sustained  any  damage  for  or  by  reason  oi  his  not  having  had  no- 
tice of  the  non-payment  by  the  said  £1.  F.  of  the  said  sum  of  monev,  in 
the  said  last-mentioned  bill  of  exchange  specified;  of  all  which  said  se- 
veral premises  he  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at,  &c.  aforesaid,  had  notice,  by  means,  &c.  state  the  liability  and 
promise  to  pay  on  request,  as  ante,  50S,  4. 


Form  of     Proceed  as  usual  against  drawer  of  a  biU,  at  the  suit  of  indont' 
aytrmtTiioi  stating  the  bill,  acceptance^  and  indorsement^  to  plaintiff,  and  then  w 

where  a  bill 

has  been  And  the  Said  A.  B.  in  fact  saith,  that  afterwards,  and  before  the  saio 
lost"  last-mentioned  bill  of  exchange  became  due  and  payable,  according  n' 
[  506  ]  the  tenor  and  effect  thereof,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  the  said  last-mentioned  bill  of  exchange  was  casually 
destroyed,  (or  ^'  lost")  and  the  said  persons  so  using  the  style  and  finii 
of  E.  F.  (the  "drawees,")  then  and  there  well  knew  the  same,  and  tb- 
said  C.  D.  then  and  there  bad  notice  that  the  said  last-mentioned  bill  oi 
exchange  was  so  destroyed,  (or  ^'  lost")  as  aforesaid,  and  was  thereupon 
then  and  there  and  before  the  sud  sum  of  money,  in  the  said  last-men- 


^  The  form  varies  accordmg  to  the  cir- 
cumstances in  each  particular  case.  In  an 
action  agamst  an  indorser,  it  must  be 
shown,  that  the  drawer  and  prior  indorsers, 
as  well  as  the  acceptor,  had  no  effects,  &c. 
It  should  seem  that  an  averment  of  notice 
should  be  strictly  proved,  and  therefore 
this  count  is  strictly  necessary,  but  in  Bou- 
lager  t.  Talleyraud,  ZEsp.  Rep.  550,  the 


want  of  effects  wak  admitted  in  evidecc'' 
under  the  general  count 

■  This  form  is  sometimes  adqpted,  i* 
may  assist  in  framing  a  count  in  sucb  - 
case,  but  qu«re,  if  it  should  not  be  avt?r^r^ 
that  plaintiff  was  ready  to  give  saSiCi-^'' 
indemnity,  '&c.  according  to  the  «ta*'.*' 
See  ante,  151,  2. 
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tioned  bill  of  exchange  speoifiedy  became  due  and  payable,  according  to  Appeij^dix. 
the  tenor  and  effect  mereof^  requested  by  the  said  A.  B.  to  ^ive  to  him ' 
the  said  A.  B.  another  bill  of  exchange,  of  the  same  tenor  with  the  said 
last-mentioned  bill  of  exchange  so  destroyed,  (or  'Most,")  as  aforesaid; 
but  the  said  C.  D.  then  and  there  wholly  refused  so  to  do.  And  the  said 
A.  B.  avers,  that  afterwards,  and  when  the  said  sum  of  money,  in  the 
said  last-mentioned  bill  of  exchange  specified,  became  due  and  payable, 
according  to  the  tenor  and  effect  tnereof,  to  wit,  on,  &c.  at,  &c.  at 
l^ondon  aforesaid,  in  the  parish  and  ward  aforesaid,  payment  of  tlie 
said  sum  of  money,  in  the  said  last-mentioned  bill  of  exchange  speci- 
tied,  was  duly  requested  of  the  said  persons  so  using  the  style  and  firm 
of  £.  F.  (the  drawees,)  and  also  at  the  place  appointed  bjr  the  said  last- 
mentioned  acceptance  for  the  payment  thereoi  as  aforesaid,  (that  is  to 
say,)  at,  &c.  according  to  the  tenor  and  effect  of  the  said  last-men- 
tiuued  bill  of  exchange,  and  of  the  said  acceptance  thereof;  and  the 
said  indorsement  so  made  thereon  as  aforesaid.  But  the  said  persons 
so  using  the  style  and  firm  of  £.  F.  did  not,  nor  would,  nor  did  any 
other  person  or  persons  when  payment  of  the  said  sum  of  money  in  the 
said  last-mentioned  bill  of  excnan^e  specified,  was  requested  as  afore- 
said, or  any  time  since,  pay  the  said  sum  of  money  in  the  said  last-men- 
tioaed  bill  of  exchange  specified,  or  any  part  thereof,  but  wholly  ne- 
s:Iected  and  refused  so  to  do,  of  all  which  saia  several  premises  last-men- 
tioned, the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaidi  there  had  notice. 


(     307     ) 
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18.  Payee  ^  OR  that  whereas  one  E.  F.*  on,  &c.*  in  parts  beyond  the  seas,  to 

against  ac- wlt^  at,  &c.  that  18  to  saj,  at,  &€.,*"  according  to  the  usa^e  and  cus- 

ceptor.       ^Qni  of  merchants  from  time  immemorial  used  and  approved  of,*  made 

his  certain  bill  of  exchange,  his  own  proper  hand  bHn^  tfiereunio  swb- 

scribed^^  bearing  date  the  day  and  year  aforesaid,  ani  then  and  there 

directed  tlie  said  bill  of  exchan«;e  to  the  said  C.  D.  (by  the  name  ai.d 

addition  of  C.  D.  Esq,/)  by  which  said  bill  of  exchange,  he  the  saiil 

E.  F.  then  and  there  requested  the  said  C.  D.*  two  months  after  the 

date,  ^or  •'at  two  usances,  that  is  to  sav,"»>)of  thathis  first  of  exchaniie. 

second  and  third  of  the  same  tenor  anci  date  not  paid,^  to  pay  to  the 

said  A.  B.  (by  the  name  and  addition  of  A.  B.  Esq.)  or  order, "^  the  sum 

{]  508   3®^*  JS50,  value  received,  and  then  and  there  delivered  the  said  bill  of 

exchange  to  the  said  A.  B.,  which  said  bill  of  exchange  he  the  said 

C.  D.  &c.  (state  the  acceptance  and  the  liability  to  pay  and  promise. 

as  in  the  preceding  precedent.) 


19.  Drawer     In  a  declaration  at  the  suit  of  the 

or  indoner 

agamit  »c-     •  Q^jy  ^  f^^  common  forms  are  here 

ceptor.        given;  sec  bther  precedents,  3  Chitty  on 

Pleading,  52  to  63,  and  how  to  declai-e  in 

general,  see  ante,  861  to  376. 

•  As  to  the  statement  by  whom  drawn, 
ante,  481,  note. 

^  As  to  the  statement  of  the  time  and 
date,  ante,  481,  notes. 

•  Statement  of  the  place  where  made, 
and  the  venue,  ante,  481,  note. 

^  Unnecessary,  ante,  498,  note. 

•  Unnecessary,  and  not  advisable,  ante, 
498,  note.    Bayl.  176. 

'  Not  necessary,  ante,  498,  note, 
C  The  statement  of  the  billis  to  be  ac- 
cording to  its  legal  operation,  ante,  352. 

^  If  the  bill  be  payable  at  usance,  the 
length  of  it  should  be  averred  as  follows, 
•*  at  two  usances,  that  is  to  say,  at  two 
months  after  the  date  thereof,"  Salk.  131. 
8  Keb.  645.— Bayl.  108.  Ante,  356.  Bayl. 
184,  5  and  the  omission  will  be  fatal  on 
special  demurrer,  id.  ibid.  Bayl.  184.  Some- 
times the  averment  of  usance  is  more  for- 
mal, and  iH  in«^eited  just  before  the  state- 
ment of  the  presentment  for  payment,  thus, 
**  and  the  said  plaintiff  in  fact  says,  that  an 
usance  mentioned  in  any  bill  of  exchange 
drawn  in  London,'  and  payable  at  Venice 
is,  and  at  the  several  times  aforesaid  was, 
three  months  from  the  date  of  the  said  bill. 


drawer,  upon  a  bill  payable  to  lis 

and  no    other    lime   whatever."      Ba}! 
184,6. 

*  It  is  said,  that  in  an  action  on  a  bi!!  o" - 
sisting  of  several  parts,  if  the  plaintitl  n:  \ 
each  part,  it  msiy  be  doubted  whether  '^ 
need  lake  notice  of  this  condition,  btc.  >' 
all  the  parts  collectively  make  an  uncor  ' 
tional  bill,  and  where  he  has  not  each  pi* 
it  should  seem  more  correct  to  stat*'  i  •'• 
the  drawer  made  his  certain  bill  of  i»- 
change  iu  writing  in  three  parts,  hi^  p^  • 
per  hand  being  subscribed  to  each  of  '  ' 
said  parts,  bearing  date,  &c.  and  direct' 's 
&c.  and  by  one  oi  the  said  parts  requev.i, 
&:c.     Bayl.  172.  177.  180.  184. 

•*  Ante,  490,  note. 

*  When  the  money  in  which  ihe  bil'  ^ 
payable  is  foreign,  it  is  usual,  though  ;f^" 
haps  unnecessary,  (1  WUs,  185.  4  f" 
Pari.  Cas.  604.)  to  make  an  avennif  >* 
the  end  of  the  count  on  the  bill  as  lo-i-'v- 
*'  and  the  mid  A.  B.  avers,  tliat  the  »  *- 
3P()0  livrcs  lournois  in  the  said  bill  oi  t' 
change  mentioned,  at  tJie  time  of  nja»ri 
the  sr\id  bill  of  exchange,  and  also  ft'^- 
time  the  same  was  so  presented  and  fh^^^ 
for  payment  asf  aforesaid,  were  and  s'' '  Y^ 
of  great  value,  to  wit,  of  the  value  of -'•' »» 
of  lawful  money  of  Great  BritaLn,  i-  ^^'• 
at,  &c.  aforesaid." 


-■^■B? 


DECLARATIONS  ON  FOREIGN  BILLS.  508 

own  order,  the  form  is  similar  to  the  last  precedent,  omitting  the  state-  Aypgypnc. 
inent  of  the  delivery  to  the  payee,  and  also  resembles  the  precedent  on*^ 
an  inland  bill,  ante,  498. 

If  the  declaration  be  at  the  suit  of  a  drawer,  upon  a  bill  payable  to  a 
third  person,  and  returned  to  the  drawer  for  non-payment,  the  form 
runs  as  in  the  case  of  an  inland  bill,  ante,  500. 

If  it  is  at  the  suit  of  an  indorsee,  the  statement  of  the  indorsement  is' 
introduced  at  the  end  of  the  acceptance,  as  in  the  precedent,  ante,  500,< 
the  notes  to  which  apply  to  this  case. 


For  that  whereas  the  said  C.  D.  on,  &c.  in  parts  beyond  the  seas,  to  20.  Payee 
iv'it,  at,  &c.  that  is  to  say,  at,  &c.  according  to  the  usage  and  custom  of       aga»Mt 
merchants  from  time  immemorial  used  and  approved  of,  made  his  certain  ^J*^*^*  j^^J^ 
bill  of  exchange  in  writing,  bearing  date  the  same  day  and  year  afore*  ying    refu- 
said,  and  then  and  there  directed  the  said  b'tll  of  exchange  to  one  E.  F.  scd  acccpt- 
(l)y  the  name  and  additition  of  E.  F.  Esq.)  by  which  said  bill  of  exchange  »^cc 
thii  said  C.  I),  then  and  there  requested  the  said  E.  F.  two  months  after 
t)ie  date  of  that  his  first  of  exchange  (second  and  third  of  the  same  te- 
nor and  date  not  paid,)  to  pay  to  the  said  A.  B.  (by  the  name  and  ad- 
diiion  of  Mr.  A.  B.)  or  order,  the  sum  of  j£50,  for  value  received,  and 
then  and  there  delivered  the  said  bill  of  exchange  to  the  said  A.  B. 

And  the.  said  A.  B.  avers,  that  afterwards,  and  before  the  payment  of 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  or  any  part 
thereof,  to  wit,  on,  &c.  aforesaid,""  at,  &c.<*  aforesaid,  to  wit,  at,  &c. 
aforesaid,"  the  said  bill  of  exchange  was  presented  and  shown  to  the  C  509  ] 
.vi/()  E.  F.  for  his  acceptance  thereof,  according  to  the  said  usa^e  and 
custom  of  merchants,  and  the  said  E.  F.  then  and  there  had  sight  of 
the  said  bill  of  exchange,  and  was  then  and  there  requested  to  accept 
ilic  same,  but  that  the  said  E.  )i.  did  not,  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was  so  presented  and  shown  to  him  for 
,•'/>  acceptance  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards 
irctpt  tne  same,  or  pay  the  said  sum  of  money  therein  specified,  or  any 
jiarl  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do, 
iior  did,  nor  would  he  then,  or  at  any  other  time,  accept  or  pay  the  said 
second  and  third  of  exchange  in  the  said  first  bill  of  exchange  mention- 
*'<i,  €>r  either  of  them,p  but  therein  wholly  failed  and  made  default,  where- 
o  pon  the  said  bill  of  exchange  afterwards,  to  wit,  on,  &c.  last  aforesaid,^ 
at^  &€.  aforesaid,  was  duly  protested'  for  non-acceptance  thereof,  ac- 

• 

«"  The  date  of  the  protest  for  non-accept-  preferable  in  all  cases.   The  plaintiff  must, 

ari<*<?.  in  the  case  of  a  foreign  bill,  either  rtate 

"  The  place  in  which  the  drawee  is  de-  that  the  bill  was  protested,  Solomons  v. 

vrribcd  in  tiie  bill  to  reside.  Staveley,  Dougl.  C84,  n.  144.  Ijil.  Ent  55, 

o  'j^He  venue.  or  show  that  it  was  not  incumbent  on  him 

p  Tliis  is  not  necessary,  Carth.  509.  Ld.  to  protest  it,  as  that  the  drawee  had  no  ef- 

ii;.  vin.  yiO.     iSalk.  130.     Stra.  214.    Post,  fects  of  the  drawer*s  in  hie  hands,  Bonders 

J  id,  note.     Bayl.  188.  v.  Stevens,  2  T.  R.  713.     See  the  form  of 

*i  ''V}te  date  of  the  protest,  Bayl.  188.  the  averment  of  the  want  of  effects,  ante, 

r  Sometimes  it  is  stated,  that  the  plaintiff  505.     But  the  omission  can  only  be  taken 

.kiise'l  the  bill  to  be  protected  ;  but  where  advantage  of  by  special  demurrer,  1  Salk. 

t   U^»  been  protested  on  the  behalf  of  ano-  131.     1  Show.  125.    Dougl.  684,  n.  144. 

jt«?r  f>a^Tty  and  returned  to  the  plaintiff,  this  Lil.  Ent  55.     But  it  would,  be  a  defect  in 

V  uulci  be  incorrect,  and  the  above  form  is  substance,  if  no  notice  be  averred,  ante. 


J 

J 
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'^^*^*''  cordinff  to  the  said  usage  and  custom  of  merchants,  of  all  which  said 
^several  premises,  the  said  C.  D.  afterwards*  to  wit,  on,  &€•  last  afore- 
said, at,  &.C.  aforesaid,  had  notice.  •-^Bj  means  whereof,  &c.  (the  liabil- 
ity and  pi-omise  to  pay  are  stated  as  in  the  case  of  an  inland  bill,  ante^ 
503.) 


21.  Payee     For  that  whereas  the  said  C.  D.  on,  &c.  in  parts  beyond  the  seas,  to 

against       wit,  at,  &c.  that  is  to  say,  at,  &c.  according  to  the  usa^e  and  custom  of 

accTptor     "^^rc^^^ts  ^^^^  time  immemorial  used  and  approved  oi,  made  his  cer- 

having  re-  ^^^^  hill  of  exchange  in  writing,  bearing  date  the  day  and  year  afore* 

fused  paj-said,  and  then  and  there  directed  the  said  bill  of  exchange  to  one  E.F. 

ment.         (by  tlie  name  and  addition  of  E.  F.  Esq.  &c.)  by  which  said  bill  of  ei- 

chanffe,  he  the  said  C.  D.  then  and  there  requested  the  said  E.F.attwo 

[   ^^0   J  months  after  the  date  of  that  his  first  of  exchange  (second  and  third 

of  the  same  tenor  and  date  not  paid,)  to  pay  to  the  said  A.  B.  (bj  the 

name  and  addition  of  A.  B.  Esq.)  or  order,  the  sum  of  j650,  for  valu? 

received,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the 

said  A.  B.;  which  said  bill  of  exchange,  he  the  said  £.  F.  afterwards,  to 

wit,  on,  &.C.  aforesaid,  at,  &c.  aforesaid,  upon  sight  thereof,  accepted. 

according  to  the  said  usage  and  custom  of  merchants. 

And  the  said  A.  B.  in  fact  saith,  that  afterwards  wlien  the saidbtllhf' 
came  due  and  payable  according  to  the  tenor  and  effect  thereof ^  to  wiu 
on,  &c.*  at,  &c.  aforesaid,  that  is  to  say,  at,  &c«  aforesaid,  the  said  bi!! 
of  exchange  so  accepted  as  aforesaid,  was  duly  presented  and  shown  to 
the  said  E.  F.  for  payment  thereof,  according  to  the  said  usage  ani 
custom  of  merchants,  and  the  said  E.  F.  was  then  and  there  reque^lci 
to  pay  the  said  sum  of  money  therein  specified,  according  to  the  tenor 
ana  effect  of  the  said  bill  of  exchange,  and  of  bis  said  accentanco 
thereof.     But  that  the  said  E.  F.  did  not,  nor  would,  at  the  saia  im<' 
xvhen  the  said  bill  of  exchange  was  so  presented  and  shown  to  him  f"' 
payment  thereof  as  aforesaid,  or  at  any  time  afterwards,  pay  the  &a  c 
sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and  ther' 
wholly  neglected  and  refused  so  to  do,  nor  did  he  pay  the  ioid  stcr^r 
or  third  of  exchange  in  the  said  bill  of  exchange  mentioned^  or  e?^ 
ofthem^  but  therein  wholly  failed  and  made  aefcadt^^  and  thcrcui- 
afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  the  >a 
bill  of  exchange  was  duly  protested  for  non-payment  thereof,  accord::.- 
to  the  said  usage  and  custom  of  merchants,  of  all  which  said  sever*' 
premises  the  said  C.  D.  afterwards,  to  wit,  on,  &c.  last  aforesaid,  v. 
&c.  aforesaid,  had  notice.  By  means  whereof,  &c  (the  liability  and}' 
mise  to  pay  are  stated  as  in  the  case  of  an  inland  b%U^  anttj  503.) 


22.  Payee     Sometimes  when  a  bill  protested  for  non-acceptance,   has  also  V 

ag^ainst 

drawer,       496,  n.     In  staling  the  protest,  if  the  plain-         '  The  day  the  bill  became  due,  allo^'  • 

where    the  tiff  allege  that  he  protested  the  bill,  or  the  proper  days  of  grace »  ftsaBte,:^i> 

bill        has  caused  it  to  be  protested,  the  declaration  aee  ante,  496,  note,   and  2  Smith's  Tv 

been     pro-  will  be  bad  on  special  demurrer,  but  will  224. 

tested      as  be  aided  if  the  defendant  plead  to  the  de-         "  This  averment  is  unnecessary,  i^*  ?" 

well       for  claration,  1  Show.  125.  cedins  aUegation,  that  the  money  ir*"-'^ ' 

non^accept-     »  As  to  the  averment  of  notice,  ante,  cdinthebillwasnotpaid,  beinga  Fji^'" 

ance  as  for  496,  note.    When  notice  is  necessary,  this  negative  of  payment.   Cartb.  M^    ^'  "*' 

non-pay.      allegation  is  material,  Rushton  fi.  Aspinall,  Raym.  810.     SaUc.  1,«)0.     8tra.  2U.    ^• 

n>e«t.  Dongl.  680  500.    B»vMiiS.9 
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protested  for  non-payment,  both  the  presentments  and  protests  are  Appendix. 
stated,  but  this,  as  it  has  been  observed,  is  unnecessary,  as  the  liability 
of  the  drawer  and  indorser  is  complete  on  the  protest  for  non-accept- 
ance. (See  3  East,  481.)  When  tney  are  stated,  the  declaration  sets 
forth  the  presentment  for  acceptance,  the  refusal  to  accept,  the  protest 
for  non-acceptance,  and  the  notice  to  the  defendant,  as  ante,  508,  and 
it  then  proceeds  to  state  the  presentment  for  payment,  the  refusal, 
the  protest,  and  the  notice  to  the  defendant,  as  ante,  508,  9,  and  then 
concludes  with  stating  the  defendant's  liability,  and  promise  to  pay  on 
request. 


In  a  declaration  at  the  suit  of  tiie  indorsee  against  the  drawer  or  in-  23.  Indor- 
dorser,  the  indorsement  is  inserted  immediately  preceding  the  averment  ^^*  against 
of  the  presentment  for  acceptance  or  payment,  in  the  same  form  as  in  i,[do»er  ^ 
the  case  of  an  inland  bill,  ante,  500,  and  the  indorsement  may  be  sta-r  5x1  1 
ted  in  the  short  form,  ante^  500. 
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SECT.  VI. 

DEBT  ON  PROMISSORY  NOTES. 


m 

24.  Pajee  JT  OR  that  whereas  the  said  C.  D.  on,  &c.  at,  &c.  made  his  certain  pro- 
of note  •-missorj  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  and 
fS^^  "^'"thcn  and  there  delivered  the  said  note  to  the  said  A,  B^  by  which  said 
note,  he  the  said  C.  D.  then  and  there  promised  to  pay,  two  montlvs  af- 
ter the  date  thereof,  to  the  said  A.  B.  or  order,  the  sum  of  J£50,  for 
value  received. 

By  means  whereof  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  C.  D.  tnen  and  there  became  liable  to  pay  to  t!i\e 
said  A.  B.  the  said  sum  of  money  in  the  said  note  specified,  according 
to  the  tenor  and  effect  of  the  note  $  and  although  the  said  sum  of  money 
in  the  said  note  specified,  hath,  according  to  the  tenor  and  effect  of  tbe 
•  said  note,  been  long  since  due  and  payable,  yet  the  said  C.  D.  (ai* 
[  512  3  though  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sunmi 
money,  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  re- 
fused so  to  do,  whereby  an  action  hath  accrued  to  the  said  A.  B.  to  de- 
mand and  have  of  and  from  the  said  C.  D.  the  said  sum  of  money  ia  the 
said  note  specified,  parcel  of  the  said  sum  above  demanded. 

iV.  B.  Add  the  proper  common  counts  in  debt  in  the  considtra- 
turn  of  the  notCj  and  the  account  stated^  and  the  usual  cone/;' 
Han  in  debt. 


il 


26.  By  the     For  that  whereas  the  said  C.  D.  on,  &c.  at,  &c.  according  to  u^^ 
payee  of  a  usage  and  custom  of  merchants  from  time  immemorial  used  and  ap 
WU  against  py^yg J  Qf  within  this  kingdom,  made  his  certain  bill  of  exchaiipi 
on*  dcftiuit  ^"ting,  bearing  date  the  day  and  year  aforesaid,  and  then  and  the.'^^ 
of  payment  directed  the  said  bill  of  exchange  to  one  E.  F.  (by  the  name  and  addi 
by  the  ac-tion  of  Mr.  E.  F.,  &c.)  by  which  said  bill  of  exchange  he  the  said  C.I^- 
ceptor,*     then  and  there  requested  the  said  E.  F.  two  months  after  the  dat^ 
thereof,  to  pay  to  the  said  A.  B.  or  order,  the  sum  of  ^50«  value  re- 
ceived, and  then  and  there  delivered  the  said  bill  of  exchange  to  i' ' 
said  A.  B.,  which  said  bill  of  exchange,  the  said  E.  F.  afterwards^  ^ 
wit,  on  the  day  and  year  aforesaid,  at,  &.c.  aforesaid,  upon  sight  there- 
of accepted,  according  to  tlie  said  usage  and  custom  of  merchants. 

And  the  said  A.  B.  avers,  that  afterwards,  when  the  send  bill  of  t:- 
change  became  due  and^ayabie^  according  to  the  tenor  and  ejffict  fkr  / 

*  When  debt  is  sustainable  on  a  note,  against  indoraer,  when  he  is  al<o  c^rt^^  ^ 

see  ante,  427  to  429.    See  the  fonns,  Mor*  and  payee.    Stratton  e.  Hill,  8  Pncf.  •' 
gan's  Precedents,  648 — 1  Mod.  Ent  312.         *>  V^hen  debt  on  bills  is  8iistainab>.  «" 

8ee  the  form,  Z  Bos.  k.  PuL  78,  debt  lies  ante.  427  to  429,  and  supra. 


Ml 
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to  wit,  on,  &c.«  at,  &c.  aforesaid,  the  said  bill  of  exchange  so  accepted  Appendix. 
as  aforesaid,  was  duly  presented  and  shown  to  the  said  E.  F.  for  pay- •**"*•**•'**• 
ment  thereof,  according  to  the  said  usage  and  custom  of  merchants,  and 
the  said  E.  F.  was  then  and  there  requested  to  pay  the  said  sum  of  mo- 
ney in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  ef- 
fect thereof,  and  of  his  said  acceptance  thereof,  but  the  said  E.  F.  did 
not,  nor  would,  when  the  said  bill  of  exchange  was  so  presented  and 
shown  to  him  for  jxayment  thereof  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  money  therein  specified,  or  any  part  there- 
of bat  tnen  and  there  wholly  neglected  and  refused  so  to  do,  of  all  which 
said  premises,  the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  had  notice. 

By  means  whereof,  and  according  to  the  said  usage  and  custom  of  []  515  ] 
merchants,  he  the  said  C.  D.  then  and  there  became  liable  to  pay  the 
said  A.  B.  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
when  he  the  said  C.  D.  should  be  thereunto  afterwards  requested,  and 
bein^  so  liable,  he  the  said  C.  D  in  consideration  thereof,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  Sfc.  aforesaid,  agreed  to 
pay  to  the  said  A.  B.  the  said  sum  of  money  in  the  said  bill  oi  exchange 
specified,  when  he  the  said  C.  D.  should  be  thereunto  afterwards  re- 
quested :  whereby  and  by  reason  of  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  being  and  remaining  wholly  unpaid,  an  ac- 
tion hath  accrued  to  the  said  A.  B.  to  demand  and  have,  of  and  from 
the  said  C.  D.  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, parcel  of  the  said  sum  above  demanded. 


In  the  King^s  Bench.  (  A.  B.  Plmtiff.       Notice  to 

Between  <  and  P^*^**ff  *«> 

C.  D.  Defendant  ^Zl^Zi 


in  this  cause,  if  any  such  there  be,  was  obtained  from  the  said  defen- 
dant (or  ^*  from  6.  H.")  without  legal  or  sufficient  consideration,  and 
by  undue  means,  and  that  the  said  defendant  is  not  liable  to  pay  the 
same  :  and  I  do  hereby  further  give  you  notice,  and  require  you  on  the 
said  trial  to  prove  the  consideration  eiven  by  the  said  plaintiff,  and 
every  other  party  for  the  said  bill  of  excnange,  and  when  such  conside- 
ration was  given  and  paid,  and  in  what  manner,  and  the  person  and 
persons  by  and  from  whom  the  same  bill  of  exchange  was  obtained  by 
the  said  plaintiff  or  any  other  person,  and  the  time  when  the  said  plain- 
tiff and  any  other  person  became  the  holder  thereof:  and  I  do  hereby 
further  give  ^ou  notice,  and  require  you  on  the  said  trial  to  produce 
and  give  in  evidence  all  letters  and  copies  of  letters,  and  books  of  ac- 
<:ount,  and  vouchers,  in  any  way  relating  to  the  said  bill  of  exchange : 
and   in  particular  a  certain  letter  bearing  date,  ^c,  {here  speedy  any 
partieuJar  document  material  to  be  produced,) 
Dated,  &c.  Yours,  «c.  L.  M. 

Attorney  for  the  said  defendant. 
To  Mr*  N.  O.  the  above-named  plaintiff,  and 
Mr.  ,  his  attorney  or  agent. 

'  The  day  the  bili  became  due.  *^  As  to  this  notice,  sec  ante,  400. 

C!HI'n'Y  ON  BILIS.  3  M 
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Appendix. 


SECT.  vn. 

JUDCMENTS  IN  ASSUMPSIT  ON  A  BILL,  4c- 


^s  yet  of  Michaelmas  Term^  in  the  2rf  year  of  the  reign  of  Xing  George 
the  Fourth,  untness  Sir  dharles  Abbott,  Am. 

Judgment  Middletown,  to  wit, — A.  B.  puts  in  Tiis  place  ,  his  attorney 

for  piaintiflf        against  C.  D.  in  a  plea  of  trespass  on  tnc  case  upon  promises. 

T&t   to  81  1*6" 

plication  of  Middlesex,  to  wit. — ^The  said  C.  D.  puts  in  his  place -j  his  attor- 

nul  tiei  re-  nej,  at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid. 

cord,  to  a 

Judgment  Middlesex,  to  wiL — Be  it  remembered,  that,  fyc.  [here  copy  the  dc- 
recovered,  murrer-book,  containing  declaration  on  a  bill  of  exchange  and  monej 
to  a  dccla-  counts,  plea  judgment  recovered,  replication  nui  tiel  record  demurrer 
ndon    on     thereto,  joinder,  and  award  of  curia  advisari  vtift.] 

change, and 

the  money  At  which  daj,  before  our  said  Lord  the  Kin^  at  Westminster,  come 
counts ;  as  well  as  the  said  A.  B.  by  his  attorney  aforesaid,  as  the  said  C.  D.  by 
^j^*  ^^'  his  attorney  aforesaid  j  and  whereupon  all  and  singular  the  premises 
damna  to^®^"g  seen,  and  by  the  court  of  our  said  Lord  the  King  now  here  fully 
the  money  understood,  and  mature  deliberation  being  thereupon  had,  it  appears  to 
counts,  and  the  said  court  here,  that  the  said  replication  of  tbe  said  A.  B.  and  the 
judgment  u(jj^(.^g|.g  therein  contained,  are  sufficient  in  law  for  the  said  A.  B.  to  hrpe 
cm  £e' first  *^^  maintain  his  aforesaid  action  thereof  a^inst  the  said  C.  D.  Where- 
count  for  fore  the  said  A.  B.  ought  to  recover  against  the  said  C.  D.  his  da- 
the  princi-  mages,  by  reason  of  the  premises.  *  And  hereupon  the  said  A.  B. 
pal  and  in- freely  here  in  court,  remits  to  the  said  C.  D.  all  damages  sustained  by 
tbrbill  on  r®*8on  of  the  not  performing  of  the  said  several  promises  and  undcr- 
a  reference  takings  in  the  last  four  counts*  of  the  said  declaration  mentioned- 
to  master  theretore  let  the  said  C.  D.  be  thereof  acquitted.  And  because  it  is 
to  compute  suggested  and  proved,  and  manifestly  appears  to  the  said  court  here, 
StwMt^  *^^*^  the  said  A.  B.  hath  sustained  damages  hj  reason  of  the  not  per- 
r  ^^^5  1  forming  of  the  said  promise  and  undertaking  in  the  said  first  count  of 
*■  "^the  said  declaration  mentioned,  to  £50,  besides  the  costs  and  charge? 

Judgment®^  the  said  suit :  Tiierefore  it  is  considered  that  the  said  A.  B.  do  it- 
signed  the  cover  against  the  said  C.  D.  the  said  sum  of  £50,  for  his  damans  ia^ 
17th  day  of  aforesaid ;  and  also  £20  for  his  said  costs  and  charges  by  the  said  court 
May,  1821.  here  adjudge  to  the  said  A.  B.  with  his  assent,  which  said  damag^j 
costs,  and  charges,  in  the  whole  amount  to  £70,  and  the  said  C.  D.  i^ 
Mercy.       mercy,  ^c. 


N.  B.  Insert  the.  memoranda  of  the  warrants  of  attorney,  as  in  the 
precedent,  ante,  314,  and  then  proceed  as  follows:— 

*■  More  or  les^^  according  to  the  number  of  the  common  counts. 


JUDGMENTS.  5 15 

",  To  wit. — Be  it  remembered,  that  on  ■   ■  next  after  AppawDix. 

■  in  this  same  term,  before  our  Lord  the  King,  at  Westmin-  «>«»«<«««*«o« 

tter,  comes  A.  B.  by  £•  F.  his  attorney,  and  brings  into  court  of  .our    '^®.  ^^^* 
said  Lord  the  King,  before  the  King  himself  now  here,  his  certain  bill  TO^en'bynf/ 
against  C.  D.  being  in  the  custody  of  the  Marshal  of  the  Marshalsea  ofdicit 
our  Lord  the  King,  before  the  King  himself,  of  a  plea  of  trespass  on  the 
case  upon  promises,  and  there  are  pledges  for  the  prosecution  thereof, 
to  wit,  John  Doe  and  Richard  Roe,  which  said  bui  follows  in  those 
words,  that  is  to  say, — ^to  wit,  A.  B.  complains  of  C.  D.  being  in  the 
custody,  &c.  (here  copy  the  declaration  to  the  end,  omitting  the  pledges, 
and  proceed  in  a  new  line  as  follows:— 

And  the  said  C.  D.  in  his  proper  person  (or  by  G«  H.  his  attorney,) 
comes  and  defends  the  wrong  and  injury  when,  &c.  and  says  nothing 
in  bar  or  preclusion  of  the  said  action  of  the  said  A.  B.  whereby  the 
said  A.  B.  remains  therein  undefended 'against  the  said  C.  D.,  wherefore 
the  said  A.  B.  ought  to  recover  against  tne  said  C.  D.  his  damages  by 
reason  of  the  premises,  &c.  (proceed  as  in  the  first  precedent,  from  the 
asterisk  to  the  end,  and  if  the  final  judgment  be  ot  a  term  subsequent 
to  the  interlocutwy  judgment,  insert  the  continuances  as  in  the  next 
precedent ) 


N.  B.  The  same  as  the  two  precedents  to  the  end  of  the  interlocutory  [  516  3 
judgment  at  the  asterisk,  and  then  proceed  as  follows: — 

But  because  it  is  unknown  to  tlie  court  of  our  said  Lord  the  King    The  like 
now  here,  what  damages  the  said  A.  B.  hath  sustained  by  means  of  the  T^^  ^^^} 

firemises^  the  sheriff  is  commanded,  that  by  the  oath  of  twelve  good  ^^^d  J?^^*^^  *^ 
awful  men  of  his  bailiwick,  he  diligently  inquire  what  damages  the  said  different 
A.  B.  hath  sustained,  as  well  by  means  of  the  premises,  as  for  his  costs  term  from 
and  charts  by  him  about  his  suit  in  this  behalf  expended,  and  that  he  ^^  interio- 
send  the  inquisition  which  he  shall  thereupon  take  to  our  said  Lord  the  <^"*oryjud^ 

Ring,  at  Westminster,  on^ next  after under  his  J^^continu- 

seal,  and  the  seals  of  those  by  whose  oath  he  shall  take  that  inquisition,  ance  by- 
together  with  the  writ  of  our  said  Lord  the  Kins,  to  him  thereupon  di-^^.>r<I  .of 
rected,  and  the  same  day  is  given  to  the  said  A.  J3.  at  the  same  place.    ^^^}  ^^  "*: 

return      of 

^At  which  day  before  our  said  Lord  the  King,  at  Westminster  tX^xe^victcom^ 
said,  comes  the  said  A.  B.  by  his  attorney  aforesaid:   And  the  sherifT^^    ^f^ 
hath  not  sent  the  writ  of  our  said  Lord  the  King  to  him  in  tliat  behalf  ^^^' 
directed,  nor  hath-he  done  any  thing  thereupon.    *  Therefore,  as  before 
the  sheriff  is  commanded,  that  by  £e  oath  of  twelve  good  and  lawful 
men,  &c.  (same  as  above,  to  the  asterisk,  inserting  a  return  day  in  the 
subsequent  term,  and  then  proceed  as  follows^  And  hereupon  the  said 
A*  B*  freely  in  court,  remito  to  the  said  C.  D.  all  damages,  4"C.  (as 
above,  from  the  asterisk,  514.) 

*  Hie  osuesion  of  the  foUowiag  supposed  default  is  not  materialj  4  Taust.  148. 
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SECT,  vni- 

NOTARY^S  FEES  OF  OFFICE,  AS  SETTLED  THE  FIRST  OF 

JULY,  1797. 


jhLT  a  meeting  of  several  Notaries  of  the  city  of  London,  held  at  the 
George  and  Vulture  Tavern,  in  London  aforesaid,  on  the  Ist  July,  A.D. 
1797,  the  following  resolutions  were  unanimously  agreed  to,  and  since 
approved  and  confirmed  by  the  Governor  and  Company  of  the  Bank  of 
iTngiand. 

[  517  ]  jfrsf— That  from  and  after  the  fifth  day  of  the  present  month  of 
July,  the  noting,  for  all  bills  drawn  upon,  or  addressed  at  the  house  of 
any  person  or  persons  residing  within  the  ancient  walls  of  the  said  city 
of  London  shaU  be  charged  one  shilling  and  sixpence  ;  and  without  the 
said  walls,  and  not  exceeding  the  limits  hereunder  specified,  the  sum 
of  two  shillings  and  sixpence.* 

Second — ^For  all  bills  drawn  upon,  or  addressed  at  the  house  of  any 
person  or  persons  residing  beyond  Old  or  New  Bond  Street,  'Wimpole 
Street,  New  Cavendish  Street,  Upper  Mary-bone  Street,  Howland 
Street,  Lower  Gower  Street,  lower  end  of  Gray's-inn  Lane,  (and  not  off 
the  pavement,)  Clerkenwell  church.  Old  Street,  Shored[itch  church, 
BricK  Lane,  St.  George's  in  the  East,  Execution-dock,  Wappins,  Dock- 
head,  upper  end  of  Bermondsey  Street,  (as  far  as  the  church,J  end  of 
Blackman  Street,  end  of  Great  Surrey  Street,  Blackfriara-Roaa,  (as  far 
as  the  Circus,^  Cuper's  Bridge,  Bridge  Street  Westminster,  Arhogton 
Street,  Piccadilly,  and  the  like  distances,  three  shillings  and  sixpence : 
and  off  the  pavement,  one  shilling  and  sixpence  per  mue  additional. 

Third — For  protesting  a  bill  drawn  upon,  or  addressed  at  the  house 
of  any  person  or  persons  residing  within  the  ancient  walls  of  the  said 
city,  (including  the  stamp  duty  of  four  shillincs,  and  exclusive  of  the 
charge  of  noting,)  the  sum  of  six  shillina^  and  sixpence  :  and  without 
the  ancient  walls  of  the  said  city,  including  the  like  stamp  duty,  and 
exclusive  of  the  said  charge  of  noting,  the  sum  of  ei^t  shilungs,  agree- 
ably to  the  second  article. 


Jbuf/A— >That  all  acts  of  honour  within  the  ancient  walls  or  the  said 
city  of  London,  shall  be  charged  the  sum  of  one  shilling  and  sixnence 
upon  each  bill  $  and  for  all  acts  of  honour  vdthout  the  ancient  walls  of 
the  said  city,  to  be  reflated  agreeable  to  the  charge  of  noting  bilU  out 
of  the  city  $  and  the  like  charge  for  any  additional  demand  that  may  be 
made  upon  the  said  bill,  or  when  the  same  is  mentioned  and  inserted  i^ 
the  answer  in  the  protest 

lifth — For  every  post  demand  and  act  thereof ^  within  the  ancient  waib 

■  But  see  inte,  312,  and  4  T.  B.  179. 


NOTARrs  FEES  OF  OFHCE,  &c.  5Ig 

of  the  said  city,  the  sum  of  two  shillings  and  sixpence  :  and  without  the  Apvbnszx. 
walls  of  the  said  city,  the  sum  of  three  shillings  and  sixpence  (pro- ""''"""'""""'"" 
vided  the  same  be  only  registered  in  the  notary's  books,)  and  so  in  pro- 
portion, according  to  the  distance,  to  be  regulated  agreeably  to  the 
charge  of  noting  bills. 

Sixth — ^For  every  copy  of  a  bUlpaid  in  part f  and  a  receipt  at  foot  of 
such  copyy  shall  be  cbai^ea  two  shillings,  and  so  in  proportion  for  every 
additional  bill  so  copied,  (exclusive  of  the  receipt  stamp.) 

Seventh — ^For  every  duplicate  protest  of  one  bill  (including  four  shil- 
lings for  the  duty,)  shall  be  charged  the  sum  of  seven  shillings  and  six- 
pence ;  and  so  in  like  proportion  of  three  shillings  and  sixpence,  (ex- 
clusive of  the  duty)  for  every  additional  bill. 

Eighth'-^Yox  every  folio  of  ninety  words^  translated  from  the  French, 
Dutch,  or  Flemish,  into  English,  snail  be  charged  one  shilling  and  six- 
pence, and  from  English  into  French,  Dutch^  or  Flemish,  two  shillings 
for  each  such  folio ;  and  from  Italian,  Spanish,  Portuguese,  German, 
Danish,  and  Swedish,  one  shilling  and  nine  pence  per  folio  of  ninety 
words  I  and  from  Latin,  two  shillings  and  sixpence  per  folio ;  and  for 
attestir^  the  same  to  be  a  true  translation,  if  necessary,  seven  shillings 
and  sispencoy  exclusive  of  fees  and  stamps. 

JVmlA^— That  all  attestations  to  letters  of  attorney^  affidavits^  &c.  at  * 
the  request  of  any  gentlemen  in  the  law,  shall  be  charged  seven  shil- 
lings and  sixpence,  exclusive  of  fees,  stamps,  and  attendance. 

T^eniA— For  every  dty  seal  shall  be  chaiged  one  guinea  for  one  depo- 
nent, exclusive  of  attendance. and  exemplification  ;  and  if  more  than 
one  deponent,  ten  shillings  and  sixpence  for  each  additional  affidavit. 

Eleventh — For  all  notarial  copies  shall  be  charged  sixpence  per  folio 
of  seventy-two  words,  exclusive  of  attestation,  stamps,  &c. 
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SECT.  IX. 

DEPOSITIONS  IN  BANKRUPTCY. 


1.  Affidavit     A.  B.  of)  &c.  grocer,  ^maketh  path  and  saith,  that  C.  D.  of  the  dtf 
ofonepeti-of  London,  mercnant,  indebted  to  this  deponent^  in  the  sum  of  MOO 
di^*^"*""*^  upwards,*  and  tluit  the  said  C  D.  is  become  bankrupt  within  the 
true  intent  and  meaning  of  some  or  one  of  the  statues  made  and  now 
'  in  force  concerning  bankrupts,  as  tliis  deponent  is  informed  and  be- 
lieves. A.  B. 
Sworn  at  the  public  office  in  Southampton  Bmldings^ 
the        daj  of           before  me 


2.  Affidavit     A.  B.  of,  &c.  C.  D.  of,  &c.  E.  F.  of,  &c.  G.  H.  of,  &c.  severally 

of  seyeral^  m^ke  oath  and  say,  and  first  this  deponent  A.  B.  for  himself  saith,  that 

creSST^  I.  K.  of,  &c.  is  justly  indebted  into  him,  this  deponent,  in  the  sum  of 

*    J&SO,  for,  &c.    And  tnis  deponent  C.  D.  for  himself  saith,  that,  &c.  (as 

before.]    And  all  these  deponents  say,  that  they  verily  believe  that  the 

said  I.  K.  is  become  bankrupt  within  the  true  intent  and  meaning  of 

some  or   one  of  the  statutes  made  and  now  in  force  concemm^ 

bankrupts. 

C.  D.         G.  H. 

All  sworn,  &c. 


3.  The  af-  A.  B.  of  &c.  being  one  of  the  people  called  Quakers,  being  examined 
firmationof  upoQ  his  solemn  affirmation,  saith,  &c.  [as  in  affidavit,  odIj  mat  instead 
a  Quaker,   ^f  ^^  ^^^.^  ^^  deponent,*'  the  word  «  affirmant"  is  made  use  of.] 

[]   520  ]     (Same  as  the  first  formy  ante^  655,  to  the  endf  and  then  proceed  at 

4.  Affidavit/b/iou75.)  And  this  deponent  further  saith,  That  the  commission,  when 
to  obtain  obtained,  will  be  executed  at  — —  (jthe  country  placey)  or  within  ten 
a    country  mH^s  of  the  same,  and  not  within  forty  miles  of  London* 

conmuasion  '  ''  A    11 

Sworn  at  — — ,  in  the  county  of  — ,  this 

day  of  ^in  the  2d  year  of  the 

reign  of  George  the  Fourth,  Kine  of  the 
United  Kingdom,  &c.  before  me,  T.  M.  Mas- 
ter Extraordinary  in  Chancery. 

Commissioners  names,  {here  state  them,) 

*  Insert  (if  in  partnership)  "  and  to  C.  money  lent,  8fc"  according  to  thi  wi^' 

B.  £■  F.  &c.  this  deponent's  partners  in  of  the  debt :  but  this    is  not   nectas»rf 

trade."  1  Atk.  135. 1  Mont  890. 

^  Sometimes  the  debt  is  stated,  as  <*  for  *■  The  debt  of  two  petitknung  crediu'^*^ 

goods  sold  and  delivered  by,  &c.  to  &c."  must  be  J&160,  or  three  or  more,  J^'^" 

or  "  upon  a  bill  of  exckomge."  or  **/<?r  5  Geo.  2.  c.  30.  KCt  23. 


PttOOF  OF  DEBTS. ,  520 

At  the  Rolls  Coffee-house,  in  Chancery-lane,  the  — —  day  of  — — ,  Appbndo. 
one  thousand  eight  hundred  and  twenty-one.  ttooooMncm™r» 

A.  B.  of  the  parish  of-       ■    ,  being  sworn  and  examined,  the     5.  Proof 
W.  B.day  and  year,  and  at  the  place  above-written,  upon  his  oath  pf  P«tition- 
salth,  that  C.   D.,  the  person  against  whom  this  commission  of  "^  a^k^^' 
bankrupt  is  awarded  and  issued  forth,  was,  at  and  before  the  ^  '  ^ 
date  and  suing  forth  of  the  said  commission,  and  still  is,  justly 
H.  H.  and  truly  indebted  unto  him  this  deponent  in  the  sum  of  — •*— - 
for  {the  consideration  mtist  be  stated,  see  the  forms  of  bUls  of  ex* 
change^  it^ra^  521   to  524,  proof  of  bills  in  different  eases,)  znd 
that  the  said  sum  became  due  at  the  time  following,  that  is  to . 
H.  R.  say  (here  the  time  or  times  when  the  debt  became  due  must 
€gppear.) 

Signed.** 

The  time  when  the  debt  became  due  must  be  stated,  or  a  bill  of  par* 
iicttlars  with  dates  must  be  annexed  and  referred  to  in  the  depositions. 


PROOF  OF  DEBTS.  [  521  ] 

At  Guildhall,  London,  Sd  Nor.  1821. 

A.  B.  of,  &c.  being  sworn  and  examined,  the  day  and  year,  6-  Deposi- 
6.  H*  and  at  the  place  above«said,  before,  &c.  upon  his  oatn  saith,  that^<^     ^^^ 
C.  D*   of,  &c.    the  person  against  whom  the  commission  of  ^^^||^^^!! 
bankrupt,  now  in  prosecution,  is  awarded  and  issued,  was,  be-  bankrapt's 
fore  the  date  and  suing  forth  of  the  said  commission,  and  still  is,  promlsMMT 
justly  and  truly  indebted  unto  him  this  deponent,  in  the  sum  of  ^^o^* 
I.  K.  j6100,  for  money  lent  and  advanced  by  this  deponent  to  the  said 
C.  D.  for  which  said  sum  of  dSlOO,  or  any  part  thereof,  this  de« 
ponent  hath  not  received  any  security  or  satisfaction  whatsoever, 

save  and  except  a  promissory  note,  dated  the day  of ,  Exception 

A*  D.  ,  under  the  hand  of  the  said  C.   D.  whereby  he  ^' ^^^ 

Xi.  M.  promised  to  pay  to  this  deponent,  on  demand,  the  said  sum  of    ^ 
jiSlOO. 


A.  B.  of,  &c.  being  sworn,  &c.  that  the  said  CD.  the  person      7.  On  a 

-O.  P.  against  whom,  &c.  was,  at  and  before  the  date  and  suine  forth  promisaoiy 

oi  the  said  commission,  and  still  is,  justly  and  truly  indebted  p^^^  ^^ 

unto  this  deponent  in  the  sum  of upon  a  promissory  note  Jj' ^    *^ 

under  his  hand,  dated  the  -— ,  given  by  the  said  bankrupt  to  mdoraedby 

one  E.  F.  for ,  payable  to  him  or  his  order  ■  after  date; « third  per- 

Q.  R.  which  note  the  said  E.  F.  indorsed  to  I.  K.  who  indorsed  the  >on  to  the 
same  to  this  deponent  for  goods  sold  and  delivered  by  this  depo-  ^'^^^i^'^- 
nent  to  tiie  saia  I.  K.  and  money  payed  by  him  on  account  of  the 
said  note  to  that  amount,  and  for  which  said  sum  of  , 

or  any  part  thereof,  this  deponent  hath  not,  nor  hath  any  person 
G.  H.  to  his  use,  received  any  security  or  satisfaction  whatsoever,  save 
and  except  the  said  note.  A.  B. 

'  All  despositione  muat  be  signed  bj  the  witnessef. 
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^Ti!?!rm '  n  t%  "^^  ^'  ^^'  *^^'  ^®*"S  sworn,  &c.  [as  usual]  and  still  is  justly 
g"T""'""'""  S.  D*  and  truh  indebted  to  this  deponent,  in  the  sum  of .£890  and  up- 
o£  hJd:Z!  wards,  for  money  lent  by  this  deponent  to  the  said  C.  D.,  before 

One  made  ^  ^®  became  bankrupt,  for  which  said  sum  of  jeSQO,  or  any  part 
by  the  '  thereof,  this  deponent  hath  not  received  any  satisfaction  or  gecu- 
*'!I?'"5S-  '**^7  whatsoever,  save  the  seven  following  promissory  notes; one 

wed     to  ^**®**  ^^^  ^^^  of  May,  1809,  under  the  hand  of  the  said  C.  D. 

the    credi-  whereby  he  promises  to  pay  to  this  deponent  or  order,  one  ye*r 

tor:      the  after  date,  ;£S00  with  interest ;  the  other  six  promissory  notes 

d*^  "'  ^*  ®*  ""^  utt<J«r  the  hand  of  one  A.  F.  and  made  payable  to  the  said 
the     ere-**  C,  D.,  and  by  the  said  C,  D.  indorsed  to  this  deponent,  and  are 

ditor.  for  the  several  and  respective  sums  following :  one  dated  19th 

[  522  3  September,  1809,  for  £150,  payable  six  mon^is  after  date;  ano- 

ther  dated  18th  October,  1809,  for  ^90,  payable  six  months  after 
date;  another  8th  November,  1809,  for  £100,  payable  four  months 
after  date;  another  dated  4th  December,  1809,  for  dSllS,  paya- 
ble five  months  after  date ;  and  the  other  of  the  said  notes, 
W.M •  dated  26th  December,  1810,  for  ^8125,  payable  six  months  after 
date. 

A.B. 


9.  On  ft  A.  B.  of,  &c.  being  sworn,  &c.  sstith,  that  C.  D.  the  person^ 

bill  of  ex- J.  B.  &c.  was,  at  and  before  the  date  and'suine  forth  of  the  said  com- 
2*»«»««  mission,  and  still  is,  justly  and  truly  indebted  unto  this  deponeat 

Sfivered  ^°  *®  ^^^  ®^»  ^^'  ^^^  upwards,  for  money  lent  by  this  deponeat 

bj        the  to  the  6aid  C.  D.  before  he  became  bankrupt,  for  which  said  sam, 

bankrupt  to  R.  F.  or  any  part  thereof,  he  this  deponent  bath  not,  nor  hath  anyper- 
the   credi-  gon  to  his  use,  received  any  security  or  satisfaction  whatsoever, 

^^"  save  and  except  a  certain  bill  of  exchange,  dated  the  —  and 

6.  H.  drawn  by  the  said  C.  D.  upon  and  accepted  by  I.  K.  and  by  the 
said  C.  D.  indorsed  and  delivered  to  this  deponent. 

A.R 


10  On  ft  ^'  ®*  ®^ >  ^^  ^^^  county  of——,  mercer,  being  sworn, 

bill  of  ex-'*  ^*   &c*  ^^^  ^  ^*  ^^^  ^'  ^'  ^^^  persons  against  whom   the  commis- 
chftoge  in-  sion  of  bankrupt  is  awarded  and  issued,  were,  at  and  before  the 

dorsed    to  date  and  issuing  forth  of  the  said  commission,   and  still  are, 

^  aMUiW  j^'stly  and  truly  indebted  to  this  deponent  in  the  sum  of } 

p^i^  upon  two  bills  of  exchange,  both  drawn  by  the  said  bankrupts, 

on  H.  U.  and  Co.  merchants,  of ,  and  accepted  by  them. 

and  both  psivable after  date,  to  M.  J.  T.  and  Co.  or  or- 
der ;  one  of  them  for  the  sum  of ,  and  the  other  for  the 

R.  F.  sum  of f  for  value  in  account,  both  of  which  said  bills  of 

exchange  are  dated  the day  of ,  and  respecti^elj 

indorsed  by  the  said  M.  J.  T.  and  Co.  and  bv  them  delivered  to 
the  deponent,  for  goods  sold  and  delivered  by  this  deponent  to 
the  said  M.  J.  T.  and  Co.  and  money  paid  to  them  on  account 
of  the  said  bills  of  exchange,  to  the  uill  amount  of  the  said  bitl> 
of  exchange,  deducting  the  le&al  discount,  and  for  which  sai«i 
sum,  or  any  part  thereof,  this  deponent  hath  not»  nor  haA  tnj 
G*  H  person  to  his  use,  received  any  security  or  satisfaction  whatso- 
ever, except  the  said  bills  of  exchange. 

A.  B» 
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A-  B,  of ,  merchant,  being  sworn,  &C.    That  P.  11.  of  Appendix* 


ooooaoooooooeooo 


J.  B.   the  person  against  whom  this  commission  of  bankruptcy  is  award- 
ed and  issued  forth,  as  being  one  of  the  partners,  &.c.  was,  at ,  ,  J^*  ^°' 
and  before  the  date  of  the  issuing  forth  of  the  said  commission,  ^^^^     ^' 

R.  F.  and  still  is,  justly  and  .truly  indebted  unto  this  deponent  in  the  bills      set 

sum  of ,  for  premiums  on  insurances,  for  which  said  sum  of  forth  in  a 

,  or  any  part  thereof,  he  this  deponent  hath  not  received  any  schedule. 

G.  H.  security  or  satisfaction  whatsoever,  save  and  except  the  under- 
mentioned bills  of  exchange  and  promissory  notes. 

A.  B. 


Note 

Date. 

Drawer. 

Acceptor. 

Sum 

Payable 

At  what 

or  bin. 

£.  8.  d. 

to 

date 

drawn. 

Indor- 
sers. 


A.  B.  of,  4rc« 


from 


for 


bill  of  exchange^  Sfc.) 


claims  a  debt  of 


due  to 


■MhM 


12.  Fonn 


,  upon,  ^c»  (here  state  the  promissory  notSy  of  a  claim. 

(The  claim- 
ant Ib  not 
awoni') 


Memorandum* — ^That  on  the  day  and  year,  and  at  the  place  above- 
mentioned,  A.  B.  cf,  4rc.  claimed  a  debt  under  the  commission  of  bank- 
rupt awarded  and  issued  against  C.  D*  of,  S^»  of  J8100,  to  be  due  from 
the  bankrupt  to  (the  person  .for  whom  ihfi  claim  is  made,}  by  note  of 
hand. 
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SECT.  X. 


Statute  9  4-  15  U\  3.  c.  IT.  €7ttitled  «*^n  Jlctfor  the  better  Payrnertt  of 

Inland  Bills  of  ExchatigeJ^ 


Vv  IIEREAS  great  damages  and  other  inconveniences  do  freauently 
^  happen  in  the  course  of  trade  and  commerce,  by  reason  of  delays  of 
<<  payment  and  other  neglects  on  inland  bills  of  exchange  in  this  king- 
<<  dom;*'  be  it  therefore  enacted  by  the  King's  Most  Excellent  Majesty, 
by  and  with  the  consent  of  the  Lords  Spiritual  and  Temporal*  and 
Bills  of  ^^™^^^^»  ^°  ^^^^  present  Parliament  assembled,  and  by  the  authoritr 
exchange    0^  the  same,  That  from  and  after  the  fonr-and-twentieth  day  oNune 
drawn     in  next,  which  shall  be  in  the  year  one  thousand  six  hundred  and  ninetr- 
Englanc^   eight,  all  and  every  bill  or  bills  of  exchange  drawn  in,  or  dated  at  ^{ 
^^tipwudB  ^^^j  ^^7  trading  city  or  town,  or  any  otiier  place  in  the  kiittdom  ol 
^ymble  atKi^g^^^*  dominion  of  Wales,  or  town  of  Berwick-4ipon«Tweed4  of  the 
»     certain  sum  of  five  pounds  sterling  or  upwards,  upon  any  person  or  persons  of 
number  of  ©r  in  London,  or  any  other  trading  city,  town,  or  any  other  place  (in 
days,  &c.    i^y^h  said  bill  or  bills  of  exchange  shall  be  acknowledged  and  exprm- 
•ce^nce^*  crf  the  said  value  to  be  received,)  and  is  and  shall  be  drawn  payable  at  a 
^nd    tlu?e  certain  number  o{  days^  weeks,  or  months^  after  diUe  thereof,  and  from 
dajs  after  Hand  after  presentation  and  acceptance  of  the  said  bill  or  bills  of  ex- 
is  due,  may  change,  (which  acceptance  shall  be  by  the  under  writing  the  same  under 
be  protest- ^1^^  party's  hand  so  accepting)  and  after  the  expiration  of  three  days  af- 
ter the  said  bill  or  bills  shall  become  due,  the  purty  to  whom  the  saiti 
Further  bill  or  bills  are  made  payable,  his  servant,  agent  or  assigns,  may  aii^ 
provisiona  shall  cause  the  said  oifl  or  bills  to  be  protested^  by  a  notary  public 
relaUng      mjji  \^  default  of  such  notary  public,  by  any  other  substantial  pen«B 
4^J^'^.  9  of  the  city,  town,  or  place,  in  tne  presence  of  two  or  more  cre<libif 
4.     wkiek  witnesses,   refusal  or  neglect  being  first  made  of  due  payment  «• 
i»      fiMufe  the  same,  which  protest  shall  be  made  and  written  under  a  fair  wntl» 
.^^eftta/   copy  of  the  said  bill  of  exchange,  in  the  words  or  form  following: 

C.2S.  ISalk! 

131.  Mod.     *  KNOW  all  men,  that  I,  A.  B.  on  the day  of -«' 

cases  in  the  <  the  usual  place  of  abode,  of  the  said ,  have  demanded  pay 

Ifli*^?  a?  *  "^^*  ^^  **»«  ^'*^  ^^  *®  w*^ic**  ^^  **»ve  is  the  copy,  which  the  &!«• 
«MiHi.  80.  , ^. J  ^^^  wherefore  I  the  said do  hereby  pra 

SV^t  *  test  the  said  bill.    Dated  this day  of . 

[  525    ] 

Protest  IL  Which  protest  so  made  as  aforesaid,  shall,  widiin  fourteen  ^}y 
or  notice  after  making  thereof,  be  sent,  or  otherwise  due  notice  shall  be  gi^**' 
^•'^^  12  thereof,  to  the  party  from  whom  the  said  bill  or  bills  were  received^''  j 
fourteen  ^^^'t  ^P®^  producing  such  protest,  to  repay  the  said  bill  or  bills,  togetb^rl 
days  after  with  all  interest  and  charges  from  the  aay  such  bill  or  bills  were  f-^ 
made,  fcc.  tested  $  for  which  protest  shall  be  paid  a  sum  not  exceeding  the  sum  ^^ 

*  As  to  protest  and  constructions  on  this  statute,  see  ante,  311 ,  512,  kc^ 
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9ixpmce;^  and  in  default  or  neglect  of  such  protest, made  and  sent,  or  AppexVdix. 
due  notice  given  within  the  days  before  limited,  the  person  so  falling  or '*^'*''*^  "' 
neglecting  thereof,'  is  and  shall  be  liable  to  all  costs,  damages,  and  in- 
terest, which  do  and  shall  accrue  thereby. 

III.  Provided  nevertheless,  that  in  case  any  such  inland  bill  or  bills  Bill  lost  or 
of  exchange  shall  happen  to  be  lost*  or  miscarried  within  the  time  be-  n»w<?ar"cd, 
fore  limited ^or  the  payment  of  the  aame,  then  the  drawer  of  the  said^^*^"  ** 
bill  or  bills  is  and  shall  be  obliged  to  give  another  bill  or  bills  of  the  ^er. 
same  tenor  with  those  first  given,  the  person  or  persons  to  whom  they 
are  and  shall  be  delivered,  giving  security,  if  demanded,  to  the  said 
drawer,  to  indemnify  him  against  all  persons  whatsoever,  in  case  the 
said  bill  or  bills  of  exchange  so  alleged  to  be  lost  or  miscarried,  shall 
be  found  again* 


ano- 


Slatide  3  4'  4  Anne^  chap.  9.  eniitiedy  «*  Jin  Act  for  giving  lite  Reme^ 
**  dy  upon  Promissory  Notes^  as  is  now  used  twon  Sills  of  JExelumgey 
•'  and  for  the  better  Payment  of  hdand  Bills  of  Exchange?'* — 
{Made  perpetual  by  7  Annc^  c.  25.  s.  S.) 

<  WHEREAS  it  hath  been  held.  That  notes  in  writing,  signed  by  See  i  Burr. 

*  the  party  who  makes  the  same,  whereby  such  party  promises  to  pay  ^27.    S25. 

*  unto  any  other  person,  or  his  order,  any  sum  of  money  therein  men-  ?*?     ^^ 

*  ttoned,  are  not  assignable  or  indorsable  over,  within  the  custom  of  the'benefit 
^  merchants,  to  any  other  person ;  and  that  such  person  to  whom  the  of  com* 
*'  sum  of  mooey  mentioned  in  such  note  is  payable,  cannot  maintain  an  merce)!*]!- 
^  action  by  the  custom  of  merchants,  against  the  persoii  who  first  made  5!?'^^*^*^ 

*  and  si^ed  the  same  ;  and  that  any  person  to  wnom  such  note  should  ^jg,  2  f 

*  be  assigned,  indorsed,  or  made  payable,  could  not,  within  the  said  r  5£5  1 
<  custom  of  merchants,  maintain  any  action  upon  such  note  against  the 

*  person  who  first  drew  and  signed  the  same.'  Therefore,  to  the  intent 
to  encourage  trade  and  commerce,  which  will  be  much  advanced,  if 
sach  notes  shall  have  the  same  effect  as  inland  bills  of  exchange,  and 

shall  be  negotiated  in  like  manner  $  Be  it  enacted  by  the  Queen's  Most  PromisMry 
Kxceilent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  note    may 
Spiritual  and  Temporal,  and  Comni<His,  in  this  present  Parliament  as-^^^f**®^ 
sembled,  and  by  the  authority  of  the  same.  That  all  notes  in  writing,  and  acUon 
that  after  the  first  day  of  May,  in  the  year  of  our  Lord  one  thousand  mainuined 
seven  hundred  and' five,  shall  be  made  and  signed  by  any  person  or  per- thereon,  as 
sons,  body  politic  or  corporate,  or  by  the  servant  or  agent  of  any  corpo-<*?    inland 
ration,  banker,  goldsmith,  merchant,  or  trader,  who  is  usually  intrusted  ^^^l  **' 
by  lum,  hcr^  or  them,  to  sign  such  promissory  notes  for  him,  her,  or*^     ^^ 
them,  whereby  such  person  or  persons,  body  politic  and  corporate,  his, 
her^  or  their  servant  or  agent  as  aforesaid,  doth  or  shall  promise  to  pay 
TO  any  other  person  or  persons,  body  politic  and  corporate,  his,  her,  or 
their   order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such 
TiotCy  shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and 
payable  to  any  such  person  or  persons,  body  politic  and  corporate,  to 
whom  tlie  same  is  made  payable  ;  and  also  every  such  note  payable  to 
■iny  person  or  persons,  bo^  politic  and  corporate,  his,  her,  or  their  or- 

b  AJite,  312.    4  T.  R.  17d.  t  See   constrdctions    on    this    aUtute 

*  Aj9  to  lost  bUla  and  conBtmctions  on     as   to  promissorj  notes,    antee,  824  to 
-is  clawc,  ante,  151|  kc.  831. 
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Appendix,  der,  shall  be  assignable 'or  indorsable  over,  in  the  same  manner  as  in- 
****"*••**'**' land  bills  of  exchange  are  or  may  be,  according  to  the  custom  of  mer- 
chants; and  the  person  or  persons,  body  politic  and  corporate,  to  whom 
such  sum  of  money  is  or  shall  be  by  such  note  made  payable,  shall  and 
may  maintain  an  action  for  the  same,   in  such  manner  as  he,  she,  or 
they,  might  do,  upon  any  inland  bill  of  exchange,  made  or  drawn  ac- 
cording to  the  custom  6f  merchants,  against  the  person  or  persons,  body 
politicand  corporate,  who,  or  whose  servant  or  agent  as  aforesaid,  sign- 
ed the  same :  and  that  any  person   or  persons,  body  politic  and  corpo- 
rate, to  whom  such  note  is  payable  to  any  person  or  persons,  bodj  poli- 
tic and  corporate,  his,  her,  or  their  order,* is  indorsed  or  assigned,  or 
the  money  therein  mentioned,  ordered  to  be  paid  by  indorsement  there- 
on, shall  and  may  maintain  his,  her,  or  their  action  for  such  sum  of  mo- 
ney, either  against  the  person  or  persons,  bodj  politic  and  corporate, 
who,  or  whose  servant  or  agent  as  aforesaid,  signed  such  note,  or  against 
r   527  l^^y  ^^  ^^^  persons  that  indorsed  the  same,  in  like  manner  as  in  cases 
Plaintiff  or  ^^  inland  bdls  of  exchange  5  and  in  every  such  action  the  plaintiff  or 
defendant  plaintiffs  shall  recover  his,  her,  or  their  damages  and  costs  of  suit  *,  and 
may  reco-if  such  plaintiff  or  plaintifts  shall  be  nonsuited,  or  a  verdict  be  j^iven 
vercoBU.   a^lnsthim,  her,  or  them,  the  defendant  or  defendants  shall  recover 
his,  her,  or  their  costs  against  the  plaintiff  or  plaintiffs  ;  and  every  such 
plaintiff  or  plaintiffs,  defendant  or  defendants,  respectively  recoveriog. 
may  sue  out  execution  for  such  damages  and  costs  by  capias,  fieri  Ja- 
•    ciaSf  or  elegit.  '    • 

How  ac-  II.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all  and 
tions  shall  every  such  actions  shall  be  commenced,  sued  and  brought  within  suca 
g J  *j°"^^^  time  as  is  appointed  for  commencing  or  suing  actions  upon  the  case,  by 
c.  le.   *   .  ^®  statute  made  in  the  one-and-twentieth  year  of  the  reign  of  Kin? 

James  the  First,  entitled,  '  Jin  Act  for  Limilation  of  •'Zc/ions,  tmd  Jjr 

avoiding  of  Suits  in  Law. ' 

^'?^-y^     III.  Provided  iliat  no  body  politic  or  corporate  shall  have  power,  bv 
?ng*^  ^yt virtue  of  this  act,  to  issue  or  give  out  any  notes,  by  themselves  or  iluif 
notea.         servant^,  otlier  than  such  as  they  might  have  issued,  if  this  act  had  ne- 
ver been  made, 

0  &  10  w. 

8.  c.  17. 


*  other  things  enacted,  that  from  and  after  presentation  and  actoptuii 

*  of  the  said  bill  or  bills  of  exchange  (whicn  acceptance  shall  be  b}  t 
*the  underwriting  the  same  under  the  party's  hand  so  acceptingia. 
« after  the  expirj^ion  of  three  days  after  the  haid  bill  or  bills  shall  Ik 
« come  due,  tne  party  to  whom  tlie  said  bill  or  bills  are  made  ]>ayi'>> « 
*his  servant^  ^g^nt,  or  assigns,  may  and  shall  cause  the  samebiii  " 

*  bills  to  be  protested  in  manner  as  in  the  said  act  is  enacted  :  A' 

*  whereas  by  there  being  no  provision  made  therein  for  protestiae  sea 

*  bill  or  bills,  in  case  the  party  on  whom  the  sam^  are  or  t>bali  he  (Trt^'-* 
<  refuse  to  accept  the  same  by  under  writing  the  same  under  his  lu^'^H 

*  all  merchants  and  others  do  refuse  to  under  write  such  bill  or  billNi' 

*  m^e  an V  other  tlian  a  promissory  acceptance,  by  which  mea^^  ti« 

*  effect  and  good  intent  of  the  said  act  in  that  behalf  is  wholly  eva»!4 

*  and  no  bill  or  bills  can  be  protested  before,  or  for  want  of  such  at- 

*  ceptance  by  underwriting  the  same  as  aforesaid.'    For  remedy  «hen^ 
be  it  enacted  by  the  authority  aforesaid,  that  from  and  after  the  fi-* 
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(lay  of  May,  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  Appendix. 
hundred  and  five,  in  case,  upon  presenting  of  any  such  bill  or  bills  of  ^***^'**** 
exchange,  the  party  or  parties,  on  whom  the  same  shall  be  drawn,  shall  ^.*^^  ^^  ^^ 
refuse  to  accept  the  same,  by  underwriting  the  same  as  aforesaid,  the  underwrite 
^arty  to  whom  the  said  bill  or  bills  are  made  payable,  his  servant,  agent  bill  of 
or  assigns,  may  and  shall  cause  the  said  bill  or  bills  to  be  protested  for  exchange, 

non-acceptance  as  in  case  of  foreign  bills  of  exchange  5  *^y  ^*^^"8.  ^"  roay  be  proi 
the  said  act  or  any  other  law  to  the  contrary  notwithstanding  5  for  which  ^^^^^^  fo^ 
protest  there  shall  be  paid  two  siiillings  and  no  more.  non-accept- 


ance. 


V.  Provided  always,  that  from  and  after  the  said  first  day  of  May,  No  accept- 
no  acceptance  of  any  such  inland  bill  of  exchange  shall  be  sufficient  to  ance  of  in- 
charge  any  person  whatsoever,  unless  the  same  be  underwritten  or  in- 'a»<J^*>iJJ*  ^^ 
dorsed  in  writing  thereupon ;  and  if  such  bill  be  not  accepted  by  such  ^^  "^B^ 
underwriting,    or  indorsement,    in  writing,    no  drawer    of.  any  suchcient,    un- 
inland  bill  snail  be  liable  to  pay  any  costs,  damages,  or  interest  there-  less       the 
upon,  unless  such.protest  may  be  made  for  non-acceptance  thereof;  and»ame^eun- 
within  fourteen  days  after  such  protest,  the  same  may  be  sent  or  <^^®r- ^^^"^^^ 
wise  notice  thereof  be  given  to  the  party  from  whom  such  bill  was  re-  Siereof  Ua- 
ceived,  or  left  in  writing  at  the  place  of  his  or  her  usual  abode  ;  and  if  bletocosts, 
such  bill  be  accepted,  and  not  paid  before  the  expiration  of  three  days  &c.« 
after  the  said  bill  shall  become  due  and  payable,  then  no  drawer  of  such 
bill  shall  be  compellable  to  pay  any  costs,  damages,  or  interest  there- 
upon, unless  a  protest  be  made  and  sent,  or  notice  thereupon  be  given, 
in  manner  and  form  above-mentioned  :  Nevertlieless,  every  drawer  of 
such  bill  shall  be  liable  to  make  payment  of  costs,  damages,  and  inte- 
rest upon  such  inland  bill,  if  ahy  one  protest  be  made  of  non-acceptance, 
or  non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left  as 
aforesaid. 

VL  Provided,  that  no  such  protest  shall  be  necessary,  either  fornon-No  protest 
acceptance  or  non-payment  of  any  inland  bill  of  exchange,  unless  the  "^®"!^ 
value  be  acknowledged  and  expressed  in  such  bill  to  be  received,  and^m^**  ^^ 
unless  such  bill  be  drawn  for  trie  payment  of  twenty  pounds  sterling  or  drawn  for 
upwards,  and  that  the  protest  hereby  required  for  non-acceptance,  shall  ^20  or  up- 
be  made  by  such  persons  as  are  appointed  by  the  said  recited  act  to^*^'* 
protest  inland  bills  of  exchange  for  non-payment  thereof. 

Vlf.  And  be  it  further  enacted,  that  from  and  after  the  said  Jirst  day  [  529  ] 
of  May,  if  any  person  doth  accept  any  such  bill  of  exchange,  for  and  in ''By  whom 
satisfaction  of  any  former  debt,  or  sum  of  money  formerly  due  unto  P'^*®*^**"^* 
him,  the  same  shall  be  accounted  and  esteemed  a  full  and  complete  *  "J*  ®- 
payment  of  such  debt,  if  such  person  accepting  of  any  such  bill  for  his  ance  ofTiU 
f lebt,  doth  not  take  his  due  course  to  obtain  payment  thereof,  by  endea-  esteemed  a 
vourinj^  to  get  the  same  accepted  and  paid,  and  make  his  protest  as  faU  pay- 
aforesaid,  either  for  non-acceptance  or  non-payment  thereof.  "^^i*      <^^ 

^  '^  "^  debt. 

VIII.  Provided,  that  nothing  herein  contained  shall  extend  to  dis- Proviso.  ' 
charge  any  remedy^  that  any  person  may  have  against  the  drawer,  ac- 
ceptor, or  indorser  of  such  f)ili. 

IX.  And  be  it  further  enacted  by  the  authdrity  aforesaid,  that  this  act  Act  to  con- 
shall  continue  and  be  in  force  for  the  space  of  three  years,  from  the  first  ^i'^"®  ^^^ 
clay  of  May,  and  from  thence  to  the  end  of  the  next  session  of  parlia-y**"" 
meat,  and  no  longer. 

[^Made  perpetual  by  7  Anne,  c.  25.  s.  3.] 

!  9oc  Windle  r.  Andrcw^.  2  Stark.  425. 
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SECT  IX. 

STATUTES    RELATIVE    TO    SMALL    NOTES  AND   BILLS 
MADE  OR  NEGOTLATED  IN  ENGLAND. 


48  Geo.  S.  c.  88.  a.  d.  1808. 

4 

Jin  ^ct  to  restrain  the  Negotiation  of  Promissory  Notes  and  Inland 
Bills  of  Exchange,  under  a  limited  Sum  in  England. 

VV^HEREAS  various  notes,  bills  of  exchange,  and  drafts  for  inonev 
'  for  ver^  small  sums  have  for  some  time  past  been  circulated  or  nego- 

*  tiated  in  lieu  of  cash,  within  that  part  of  Great  Britain  called  En^r- 
*land,  to  the  great  prejudice  of  traae  and  public  credit,  and  manyuf 

*  such  bills  and  drafts,  being  payable  under  certain  terms  and  restiic- 

*  tions  which  the  poorer  sort  of  manufacturers,  artificers,  labourers,  an 


c.   61.    re-* train  the  Negotiation  of  Promissory  Notes  and  Inland  Bills  of  Ev 
peated.       <  change,  under  a  limited  Sum,  within  that  part  of  Great  Britain  called 

*  England,  for  preventing  the  circulating  such  notes  and  drafts :"    And 

*  whereas  doubts  have  arisen  as  to  the  power  of  justices  of  the  peace  tc 

*  hear  and  determine  offences  under  the  said  act ;  and  it  is  therefore 

*  expedient  that  more  effectual  provisions  should  be  made  for  enfnrcin;: 

*  the  provisions  of  the  said  act  ;*  Be  it  therefore  enacted  by  the  Kin?'* 
Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  That  from  and  after 
the  passing  of  this  act,  the  said  recited  act  shall  be  and  the  same  v 
hereby  repealed. 

Promissory     ^^-  -^^^  ^®  ^^  further  enacted,  That  all  promissory  or  other  note-. 

notes     for  bills  of  exchange  or  drafts,  or  undertakings  in  writing,  being  negotiabli: 

less     than  or  transferrable  for  the  payment  of  any  sum  or  sums  of  money,  or  ar.) 

20*.  declar-^rjgrs,  notes  or  undertaking  in  writing,  being  negotiable  or  transfer- 

*  ^°*  '      rable  for  the  delivery  of  any  goods,  specifying  their  value  in  money, 

less  than  the  sum  of  twenty  shillings  in  the  whole,  heretofore  made  or 

issued,  or  which  shall  hereaiter  be  made  or  issued,  shall,  from  and  atu; 

the  first  day  of  October,  one  thousand  eight  hundred  and  eight,  be  am. 

the  same  are  hereby  declared  to  be  absolutely  void  and  of  no  efiect ;  an^ 

law,  statute,  usage  or  custom,  to  the  contrary  thereof  ia  anywise  m' 

withstanding. 

Penalty  on  III.  And  be  it  further  enacted,  That  if  any  person  or  persons  siia^- 
persons  ut-nf^er  the  first  day  of  July,  one  thousand  eight  tiundred  and  eight,  b» 
iK)telf  2'^*'*y  ^""^  device,  or  means  whatsoever,  publish  or  utter  any  such  noit^ 
to  £5.       billS;  di*afts,  or  engagements  as  aforesaid^  for  a  less  3uin  tbaa  tventj 
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shillings,  or  on  which  less  than  the  sum  of  twenty  shillings  shall  be  Appendix, 
due,  and  which  shall  be  in  anywise  negotiable  or  transferrable,  or  shall  •«««»««»«*^« 
negotiate  or  transfer  the  same,  every  such  person  shall  forfeit  and  pay, 
for  every  such  offence,  any  sum  not  exceeding  twenty  pounds,  nor  less 
than  five  pounds,  at  the  discretion  of  the  justice  of  the  peace  who  shall 
hear  and  determine  such  offence. 

• 

IV.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  any  justice  Justices 
or  justices  of  the  peace,  acting  for  the  county,  riding,  city,  or  place  with- "^f  J  ^^ttr- 
in  which  any  offence  against  this  act  shall  be  committed,  to  hear  ^i^^^^^^g.^^ 
determine  the  same  in  a  summary  way,  at  any  time  within  twenty  ees  ^itlun 
days  after  such  offence  shall  have  been  committed  |  and  such  justice  or  20  days, 
justices,  upon  any  information  exhibited  or  complaint  made  u{K>n  oath  Q  531  3 
m  that  behalf,  shall  summon  the  party  accused,  and  also  the  witnesses 

on  either  side,  and  shall  examine  into  the  matter  of  fact,  and  upon  due 
proof  made  thereof,  either  by  the  voluntary  confession  of  the  partjr  or 
by  the  oath  of  one  or  more  credible  witness  or  witnesses,  or  otherwise, 
(which  oath  such  justice  or  justices  is  or  are  hereby  authorized  to  admi- 
nister,) ^hall  convict  the  offender,  and  adjudge  the  penalty  for  such 
offence.  » 

V.  And  be  it  further  enacted,  That  if  any  person  shall  be  summoned  Penalty  on 
as  a  witness  to  give  evidence  before  such  justice  or  justices,  either  on    Y'^te"? 
the  part  of  the  prosecutor  or  the  person  accused,  and  shall  neglect  or  ^  \oJ^  ' 
refuse  to  appear  at  the  time  or  pjace  to  be  for  that  purpose  appointed, 
without  a  reasonable  excuse  for  such  his  neglect  or  refusal,  to  oe  allow- 
ed by  such  justice  or  justiqes,  then  such  person  shall  forfeit  for  every 

such  offence,  the  sum  of  forty  shillings,  to  be  levied  and  paid  in  sucn 
manner  and  by  such  means  as  are  directed  for  recovery  of  other  penal- 
ties under  this  act. 

VI.  And  be  it  further  enacted,  That  the  justice  or  justices  before 
whom  any  offender  shall  be  convicted  as  aforesaid,  shall  cause  the  said 
conviction  to  be  made  out,  in  the  manner  and  form  following  :  (that  is 
say,) 

*  Be  it  remembered,  That  on  the  day  of  *  cdviSoS! 

*  in  the  year  of  our  Lord 
^  Ji.  B.  tiaving  appeared  before  me  for,  us]  one  [or  more]  of  His 

<  Majesty's  justices  of  the  peace  [as  the  case  may  be]  for  die  county, 
^  riding,  city,  or  place,  []as  the  case  may  be]  and  due  proof  Kaving 
^  been  made  upon  oath  by  one  or  more  credible  witness  or  witnesses, 
^  or  by  confession  of  the  party  [as  the  case  may  be]  is  convicted 
^  of  [specifying  the  offence;]  Given  under 
^  my  hand  and  seaU  [or,  our  hands  and  seals]  the  day  and  year 

<  aforesaid.' 

Which  conviction  the  said  justice  or  justices  shall  cause  to  be  returned  Returntbia 
t^  the  then  next  general  quarter  sessions  of  the  peace  of  the  county,  to        th^ 
ridinfff  city,  6r  place  where  such  conviction  was  made,  to  be  filed  by     Quarter 
the  cleiiL  of  the  peace,  to  remain  and  be  kept  among  the  records  of  sucn^^"'^'"^ 
ooautyf  riding,  city,  or  place. 

VII.  Provided  always,  and  be  it  farther  enacted,  That  it  shall  be  law-      Copies 
rul  for  any  clerk  of  the  peace  for  any  county,  riding,  city,  orplacci  and  ^o^J^^'*^' 
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Appsnddc.  he  is  hereby  required,  npon  application  made  to  him  by  any  person  or 
»oocoooo«Mo»>oe  pgpgQ^g  for  that  purpose,  to  cause  a  copy  or  copies  of  any  conviction  or 
convictions  filed  by  nim  under  the  directions  of  this  act,  to  be  forth- 
with delivered  to  such  person  or  persons  upon  payment  of  one  shiWmg 
for  every  such  copy. 

Recovery  VIII.  And  be  it  further  enacted,  That  the  pecuniary  penalties  and 
and  appli- forfeitures  hereby  incurred  and  made  payable  upon  any  conviction 
p*J[^".^g^  against  this  act,  shall  be  forthwith  paid  by  the  person  convicted  as  fol- 
lows :  one  moiety  of  the  forfeiture  to  the  informer,  and  the  other^moietj 
to  the  poor  of  the  parish  or  place  where  the  offence  shall  be  committed; 
and  in  case  such  person  shall  refuse  or  neglect  to  pay  the  same,  or  to 
give  sufficient  ^curity  to  the  satisfaction  oi  such  justice  or  justices  to 
prosecute  any  appeal  against  such  conviction,  such  justice  or  Justice^ 
shall,  by  warrant  under  his  or  their  hand  and  seal,  or  hands  and  seals, 
cause  the  same  to  be  levied  by  distress  and  sale  of  the  offender's  goods 
and  chatties,  toother  with  all  costs  and  charges  attending  such  distress 
and  sale,  returning  the  overplus  (if  any)  to  the  owner  j  and  which  said 
warrant  of  distress  the  said  justice  or  justices  shall  cause  to  be  made  out 
in  the  manner  and  form  following  ;  (that  is  to  say,) 

*  To  the  constable,  Headborough,  or  Tithingman  of 

Form  of     «  Whereas  A.  B.  of  in  the  county 

Snt  of^^         ^  ^^  ^*  *^*®  ^*y  convicted  before  me  for,  us]  one  [••: 

tress.  '  more]  of  His  Majesty's  justices  t)f  the  peace  [as  the  case  may  k 

'  for  the'county  of  [or,  for  the 

*  Riding  of  the  county  of  York,]  or  for  the  town,  liberty,  or  distrUt 

*  of  [as  the  case  may  bej  upon  th* 

*  oath  of  or  a  credi- 
^  ble  witness  or  witnesses  [or,  by  confession  of  the  party,  as  Oi' 
'  case  may  be]  for  that  the  said  A.  B,  hath  [here  set  forth  the  ot 
^  fence]  contrary  to  the  statute  in  that  case  made  and  provided,^'} 
^  reason  whereof  the  said  A,  B.  hath  forfeited  the  sum  of 

^  to  be  distributed  as  herein  is  mentioned,  which  he  hath  refused  t  < 
^  pay:  These  are  therefore,  in  His  Majesty's  name^  to  command  y^' 

*  to  levy  the  said  sum  of  by  distress  of  th-^ 
^  goods  and  chatties  of  him  the  said  w9.  B.  and  if  within  the  spai 

*  of  five  days  next  after  such  distress  by  you  taken,  the  said  sun- 

*  together  with  the  reasonable  charges  of  taking  the  same,  shall  rr' 
f  be  paid,  then  that  you  de  sell  the  said  goods  and  chatties  so  ^} 

[  533   3         ^  you  distrained,  and  out  of  the  money  arising  bj  such  sale,  tha: 

^  you  do  pay  one  half  of  the  said  sum  of 

*  to  of  who  informo 
^  me  [or,  us,  as  tlie  case  shall  be]  of  the  said  offence,  and  theoth^ 
'  half  of  the  said  sum  of  to  the  overseer  of  tlie  p*'^' 
'  of  the  parish,  township,  or  place  where  the  offence  wascommittci 

*  to  be  employed  for  the  benent  of  such  poor,  returning  the  overpl- 
'  (if  any)  upon  demand,  to  the  said  A,  B.  the  reasonable  charges: .. 
'  taking,  keeping,  and  selling  the  said  distress  being  first  dcdu/; 
^  ed  ;  and  if  sufficient  distress  cannot  be  found  of  the  goods  &> 

<  chattels  of  the  said  A,  B.  whereon  to  levy  the  said  ^'i^- 
'  of  tliat  then  you  certify  tlie  same  to  ^' 
'  [or,  us,  as  the  case  shall  be]  together  with  this  warrant    Gi^c- 

<  under  my  hand  and  seal,  [or,  our  hands  and  seals]  the 
'  day  of  -    in  the  year  of  our  Lord 
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IX.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  such  jus- Appendix. 
tice  or  justices  to  order  such  offender  to  be  detained  in  safe  custody  «»-~«o««^^o«w 
until  return  may  conveniently  be  had  and  made  to  such  warrant  of  dis--  Security 
tress,  unless  the  partj  so  convicted  shall  give  sufficient  security,  to  the  anccofpar" 
satisfaction  of  such  justice- or  justices,  for  his  appearance  before  the  ty, or  eturn 
said  justice  or  justices,  on  such  day  as  shall  be  appointed  l)y  the  said  of'  such 
justice  or  justices  for  the  day  of  the  return  of  the  said  warrant  or  dis- '^•rr^nts. 
tress  (such  day  not  exceeding  five  days  from  the  taking  of  such  securi^ 

^y  f)  which  security  the  said  justice  or  justices  is  and  are  hereby  em- 
powered to  take  by  way  of  recognisance  or  otherwise. 

X.  And  be  it  farther  enacted,  That  if  upon  such  return  no  sufficient  Offcndere 
distress  caa  be  had^  then  and  in  such  case  the  said  justice  or  justices  may  be 
shall  and  may  commit  such  offender  to  the  common  jail  or  house  of  cor-  committed 
rection  of  the  county,  riding,  division,  or  place  where  the  offence  shall  J^J^****  ^^ 
be  committed,'for  the  space  of  three  calendar  months,  unless  the  money       ^'^ 

,  forfeited  shall  be  sooner  paid,  or  unless  or  until  such  offender  thinking 
himself  or  herself  aggrieved  by  such  conviction,   shall  give  notice  to 
the  informer  that  he  or  she  intends  to  appeal  to  the  justices  of  the  peace 
at  the  next  general  quarter  sessions  of  the  peace  to  be  holden  for  the 
»     county,  riding,  or  place  wherein  the  offence  shall  be  committed,  and 
shall  enter  into  recognisance  before  some  justice  or  justices,  with  two 
sufficient  sureties  conditioned  to  try  such  appeal,  and  to  abide  the  or-  r    534   1 
der  of ^ind  pay  such  costs  as  shall  be  awarued  by  the  justices  at  such 
quarter  sessions  (which  notice  of  appeal,  being  not  less  than  eight  days 
before  the  trial  thereof,  such  person  so  aggrieved  is  hereby  empowered 
to  ^ive  :)  and  the  said  justices  at  such  sessions,  upon  due  proot  of  such 
notice  being  given  as  aforesaid,  and  of  the  entenng  into  such  recogni- 
sance, shall  hear  and  finally  determine  the  causes  and  matters  of  such 
appeal  in  a  summary  way,  and  award  such  costs  to  the  parties  appeal- 
ing or  appealed  against  as  they  the  said  justices  shall  think  proper }  and 
the  determination  of  such  quarter  sessions  shall  be  final,  binding,  and 
conclusive,  to  all  intents  and  purposes. 

XL  And  be  it  further  enacted,  That  no  person  shall  be  disabled  Pariahion- 
from  being  a  witness  in  any  prosecution  for  any  offence  against  the  act, «»  may  be 
by  reason  of  his  being  an  inhabitant  of  the  parish  wherein  such  offence  ^tneaaes. 
vra9  committed. 

XIL  Provided  always,  That  no  proceedings  to  be  had,  touching  the  Convic- 
cpnviction  or  convictions  of  any  offender  or  offenders  against  this  act,  ti<Mi8notre- 
shall  be  quashed  for  want  of  form,  or  be  removed  ^y  writ  of  certiorari  |,"^!!^'® 
or  any  other  writ  or  process  whatsoever,  into  any  of  His  Majesty's  rwi.  ^  ^ 
courts  of  record  at  Westminster. 

XI n.  And  be  it  further  enacted.  That  if  any  action  or  suit  shall  be  Limitatioa 
commenced  against  any  person  or  persons  for  any  thing  done  or  acted  in  <)f  ^ctiooB. 
pursuance  of  this  act,  then  and  in  |very  such  case  such  action  or  suit 
shall  be  commenced  or  prosecute^  within  three  calender  months  after  Veaue 
the  fact  committed,  and  not  afterwards  ;•  and  the  same  and  every  such 
action  or  suit  shall  be  brought  within  the  countv  where  the  fact  was 
committed,  and  not  elsewhere  ;  and  the  defendant  or  defendants  in 
every  such  action  or  suit  shall  and  may  plead  the  general  issue,  and 
^ive  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  that  the  same  was  done  in  pursuance  and  by  the  autho- 
rity of  this  act }  and  if  the  same  shall  appear  to  have  been  so  done^  or 
Chitty  on  bills.  3  0  ' 
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Apprnuix  if  any  such  action  or  suit  shall  be  brought  after  the  time  limited  for 
*'****^'**'***  bringing  the  same,  or  be  brought  or  laid  in  any  other  place  than  as 
afore-mentioned,  then  the  jury  shall  find  for  the  defendant  or  defen- 
dants :  or  if  the  plaintiflT  or  plaintiffs  shall  become  nonsuit,  or  discon- 
tinue his,  ker,  or  their  action  after  the  defendant  or  defendants  shall 
have  appeared,  or  if  upon  demurrer  judgment  shall  be  given  minst 
Treble  the  plaintiff  or  plaintiffs,  the  d)&fendant  or  defendants  shall  and  may 
costs.         recover  treble  costs,  and  have  the  like  remedy  for  the  recovery  thereof 
[   535  ]  as  any  defendant  or  defendants  hath  or  have  in  any  oAer  cases  by  law. 


Statutes  as     By  17  Geo.  3.  c.  30.  s.  1,  made  perpetual  by  27  Geo.  S.  c.  16, 
to  bills  and  <i  ^^^hereas  the  said  act  (meaning  15  Geo.  3.  c.  51.)  hath  been  attend- 
der^ft."^  "  ®^  ^t^  ^^U  salutary  effects,  and  in  case  the  provisions  therein  con- 
*<  tained  were  extended  to  a  further  sum,  (but  yet  without  prejudice  lo 
'**  the  convenience  arising  to  the  public  from  the  negotiation  of  promis- 
*^  sory  notes  and  inland  bills  of  exchange  for  the  remittance  of  money., 
"  in  discbaree  of  any  balance  of  account  or  other  deht^)  the  good  pur- 
«<  poses  of  tne  stud  act  would  be  further  advanced  ^''  Be  it  therefore 
enacted,  lliat  all  promissory  or  other  notes,  bills  of  exchange,  oi;dnkfu, 
or  ^undertakings  m  writing,  being  negotiable  or  transferrable  for  the 
payment  of  twenty  shillings,  or  any  sum  of  tnoney  above  thai  tftim,  an(/ 
less  than  five  pounds,  or  which  twenty  shillings,  or  above  that  sum,  and 
tesM  than  five  pounds,  shall  remain  undischarged,  and  which  shall  be 
issued,  within  that  part  of  Great  Britain  called  England,  at  any  time 
after  the  first  of  January,  1778,  shall  specify  the  names  and  places  of 
abode  of  the  persons  respectively  to  whom,  or  to  whose  order,  the  same 
shall  be  maoe  payable,  and  shall  bear  date  before  or  at  the  time  of 
drawing  or  issuing  thereof,  and  not  on  a  day  subsequent  thereto,  and 
shall  be  made  payable  within  the  space  of  twenty-one  days  next  afte: 
the  day  of  die  aate  thereof ;  and  shall  not  be  transferrable  or  negotiabir 
after  tne  time  thereby  limited  for  payment  thereof ;  and  that  every  \n- 
«  doraement  to  be  tnade  thereon  shall  be  made  before  the  expiration  <'t 

that  time,  and  beai^  date  at,  or  not  before  the  time  of  making  thereof: 
and  shall  specify  the  name  and  place  of  abode  of  iiie  person  or  persi^r^ 
to  whom,  or  to  whose  order  the  money  contained  in  every  such  nott. 
hill,  draft,  or  undertaking  is  to  be  paid  $  and  that  the  signing  of  e>v.rN 
such  note,  bill,  draft,  or  undertaking,  and  also  of  every  sucn  indoiv 
•ment,  shall  be  attested  by  one  subscribing  witness  at  the  least ;  ai.> 
which  said  notes,  bills  of  exchange,  or  drafts,  or  undertakings  in  v:\ 
ting,  may  be  made  or  drawn  in  words  to  tlie  purport  or  effect  as  set  ou' 
in  uie  Bcnedule  hereunto  annexed,  No.  1  and  2.  And  that  all  promissoi; 
or  other  notes,  bills  of  exchange,  or  drafts,  or  undertakings  in  wrttir.c 
being  negotiable  or  transferrable,  for  the  payment  of  twenty  shilUnc^ 
or  any  sum  of  money  above  that  swn,  or  less  than  five  pounds ;  or  i 
which  twenty  shillings,  or  above  thft  sum,  and  less  than  ^ve  poun!- 
[   536  3  ^^^  remain  undischaiged,  anS  which  shall  be  issued  within  that  f - 
of  Great  Britain  called  England,  at  any  time  after  the  said  1st  dav 
January,  1778,  in  any  other  manner  than  a^  aforesaid  ;  and  also  ev' 
indorsement  on  any  such  note,  bill,  draft,  or  undertaking,  to  be  ne.* 
tiated  under  this  act,  other  than  as  aforesaid,  shall,  and  the  same  ^ 
hereby  declared  to  be  absolutely  void  i  and  the  person  publishing.  ' 
tering  or  negotiating  them,  is  subject  to  the  penalty  of  d^SO. 


SMALL  NOTES  AND  BILLS,  &c.  536 


SCHEDULE. 
No.  1. 

(Piace)       {Day)       {Month)        {Year) 

*«  Twenty-one  days  after  date,  I  promise  to  pay  to  A.  B,  of  {place)  or 
**  his  order  the  sum  of  for  value  received  by 

*<  Witness  E.  F.  *  «  C.  D." 

^nd  the  indorsement,  totieg  quoties. 

{Day)       {Mmih)       {Year) 

•*  Pay  the  contents  to  G.  G.  of  (place)  or  his  order. 
"  Witness  I.  K.  «  A.  B.'' 


Appendix. 


No   2.         . 

{Place)        {Day)        {Month)        {Year) 

*'  Twenty-one  days  after  date,  pay  to  A.  B.  of  {place)  or  his  order  the 
**  sum  or  value  received,  as  advised  by 

"  To  E.  F.  of  (p/occ)  "CD." 

*' Witness  G.H. 

^nd  the  indorsement^  toties  quotics.    - 

(Day)        {Month)       ( Year) 

**  Pay  the  contents  to  I.  H.  of  {place)  or  his  order. 
*•  Witness  L.  M.  «  A.  B." 


By  37  Geo.  3.  c.  28,  it  is  enacted,  *«  l^hat  all  promissory  notes,  and 
**  otner  notes  for  payment  of  money,  which  since  the  2d  day  of  March, 
^<  one  thousand  seven  hundred  and  ninety-seven,  have  been,  or  which 
<^  hereafter  shall  be  issued  by  the  Governor  and  Company  of  the  Bank  Exeeptioiis 
**  of  England,  payable  to  bearer,  notwithstanding  the  same  shall  have^    favour 
♦*  been,  or  shall  be  made  and  issued  for  the  payment  of  anj  sum  of  mo-^^  ^*^°^ 
**  ney  under  Uie  sum  of  five  pounds,  shall  be  good  and  vabd  in  the  law,    ^^ 
**  to  all  intents  and  purposes,  in  like  manner  as  if  the  same  had  been 
*  ^  made  and  issued  for  the  sum  of  five  pounds  or  upwards ;  and  no  per- 
«^  son  concerned  or  who  has  acted,  or  who  shall  or  maj  be  concerned  r   537;   n 
<^  or  act  in,  the  making,  uttering,  publishing,  or  negotiating  such  notes, 
**  shall  be  subject  or  liable  to  any  penalty  or  forfeiture  whatsoever  in 
**  respect  thereof." 


By  37  Creo.  3.*  c.  3!2.-^Whereas  it  is  expedient  that  the  said  acts  Exceptions 
;^  iDtri  and  17th  Geo.  3.)  should  be  suspended  for  a  certain  time,  so  f^'inUyouroi 
^3  the  same  mar  relate  to  any  notes,  drafts,  or  undertakings  made  p&y- 20  ■hiUin^ 
ikhle  on  demana ;»  Be  it  therefore  enacted,  that  the  said  acts,  gp  far  aspayable^ra 

demand. 

*  Continued  by  87  Geo.  8.  c  61.  s.  2.  and  tinned  till  two  yean  after  the  expiration  of 

'-.  120.     38  Geo.  3.  c.  7.    39  Geo.  S.    48  the  restrictionB,  upon   payments  in  cash 

«  ^eo.  a  e.  1.    44  Qto,  8.  c  1.  B.  4.    46  by  the  Bank  of  England,  by  66  Geo.  8. 

^eo.  3.  c«  26.    66  Gea  3.  c.  6»  aad  con-  c.  21. 
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Appentitx.  the  same  relate  to  the  making  void  of  promisfwry  notes,  or  drafts,  or 
~'^'"^^^"^ undertakings  in  writing,  payable  on  demand  to  the  bearer  thereof,"  for 
any  sum  ot  money  less  than  the  sum  of  five  pounds  in  the  whole ;  and 
also  to  restrain  the  publishing  or  uttering  and  negotiating  of  any  such 
notes,  drafts,  or  undertakings  as  aforesaul,  shall,  after  the  second  day 
of  March,  one  thousand  seven  hundred  and  ninety  seven,  be,  and  the 
same  are  hereby  declared  to  be,  to  all  ip tents  and  purposes,  suspended 
until  the  first  day  of  May  next. 


Mode  of     ^^ct'  3.  And  be  it  further  enacted,  «  That  if  any  person  liable  to  tlie 
enforcing    "payment  of  any  such  notes,  drafts,  or  undertakings  in  writing,  as 
payment  of  *«  may  be  issued  in  pursuance  of  this  act,  shall  neglect  or  fail  to  make 
oo^?ir  ^°'  **  ^""  payment  in  money  of  the  sum  or  sums  for  which  such  notes, 
ing«.  <t^j,.^f^g^  Qj.  undertakings  in  writing,  shall  be  respectively  given  or  is- 
**  sued  or  so  much  thereof  as  shall  be  or  remain  due  thereon  respec- 
"  tively,  by  the  space  of  three"  days  after  demand  thereof,  made  by  the 
<'  holder  or  holders  of  such  notes,  drafts,  or  undertakings  in  writin*^,  it 
*'  shall  and  may  be  lawful  for  any  one  or  more  of  His  Majesty's  justices 
"  of  the  peace  for  the  county,  riding,  city,  division  or  place,  where  the 
**  person  or  persons  respectively  refusing  so  to  pay  any  of  such  notes, 
**  drafts,  or  undertakings  in  writing  as  last  aforesaid,  sliall  or  may  hap- 
"pen  to  be  or  reside,  and  such  justice  or  justices  is  or  are  herebv  le- 
*' quired,  upon  a  complaint  made  by  the  holder  or  holders  thereot,  to 
f   538   3  **  summon  the  person  or  persons  against  whom  such  complaint  shall  be 
"  made,  and  alter  his,  her,  or  their  appearances,  or  in  default  thereof 
"upon  due  proof  upon  oath  (and  which  oath  such  justice  or  justices  is 
**  or  are  hereby  empowered  to  administer)  of  such  summons  or  warning 
**  having  been  given,  such  justice  or  justices  shall  proceed  to  hear  an<i 
"  determine  the  said  complaint,  and  awyd  such  sum  to  be  paid  by  the 
*«  person   or  persons  respectively  liable  to  tlie  payment  of  every  such 
**  note,  draft,  or  undertaking  in  writing,  to  the  holder  or  holders  then:- 
**  of,  as  shall  appear  to  such  justice  or  justices  to  be  due  thereon,  to- 
**gether  with  such  a  sum  for  costs,  not  exceeding  the  sura  of  twenty 
**  shillings,  as  to  such  justice  or  justices  shall  seem  meet^  and  if  .>'^' 
*'  person  or  persons  shall  refuse  or  neglect  to  pay  or  satisfy  such  su  .> 
**of  money,  as  upon  such  complaint  as  aforesaid  shall  be  adjudg'i. 
**  upon  the  same  being  demanded,  such  justice  or  justices  shall,  by  v-: 
*^  rant  under,  his  or  their  hand  and  seal,  or  hands  and  seals,  cause  >' > 
**  same  to  be  levied  by  distress  and  sale  of  the  ffoods  of  the  party  so  in  • 
**  glecting  or  refusing  as  aforesaid,  together  with  all  costs  ajad  chan:'^ 
**  attending  such  distress  and  sale,  returning  tlie  overplus,  (if  «ny  '• 
**  the  owner." 

• 

*>  Tlierefore  notes  payable  otherwise  than      invalid,  unless  framed  according  to  thv- 1 
on  demand  to  the  bearer  thereof,  are  still     and  17tb  Geo.  3. 

*  Extended  to  seven  days  by  the  37th  Geo.  3.  c,  61.  s.  2. 
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STAIUP  ACT. 

55  Geo.  S.  c.  184. 

.-7rt  M  for  repealing  the.  Stamp  Duties  on  Deeds^  Law  Proceedings^ 
and  other  written  or  printed  Instruments^  and  the  Duties  on  Fire 
Insurances^  and  on  Legacies  and  Successions  to  personal  Estate  upon 
Intestacies^  now  payable  in  Cfreat  Britain ;  and  for  granting  other 
Duties  in  lieu  thereof. 

N.  5.  Tlie  new  duties  to  commence  and  take  place  from  and  after  the 

31st  August,  1815. 

Section  X.  And  be  it  further  enacted,  That,  from  and  after  the  passing  Instru- 
of  this  act,  all  instruments  for  or  upon  which  any  stamp  or  stamps  shall  ™®'^*"  ^^' 
liave  been  used  of  an  improper  denomination  or  rate  of  duty,  but  of  JJJfj^^'^u? 
equal  or  greater  value  in  the  whole  with  or  than  the  stamp  or  stamps  of  sufficient 
which  ought  regularly  to  have  been  used  thereon,  shall  nevertheless  oe  value,  va- 
deemed  valid  and  efiectual  in  the  law  ;  except  in  cases  whfere  the  stamp  J?^- 
or  stamps  used  on  such  instruments  shall  have  been  specially  appropn-  L  ^.  J 
a  ted  to  any  other  instrument,  by  having  its  name  on  the  face  thereof.     Exception. 

XI.  And  be  it  further  enacted,  That  if,  any  person  shall  make,  sign,  Making, 
or  issae^  or  cause  to  be  made,  signed  or  issued,  or  shall  accept  or  pay,  ^^'  r^  ^^ 
or  cause  or  permit  to  be  accepted  or  paid,  any  bill  of  exchange,  draft  or  ^^  ^ot  fyl 
order,  or  promissory  note  for  the  payment  of  money,  liable  to  any  of  the  ly  aumped. 
duties  imposed  by  this  act,  without  the  same  being  duly  stamped  for 
denoting  the  duty  liereby  charged  thereon,  he,  she,  or  they  shall,  for 

rvery  such  bill,  draft,  order  or  note,  forfeit  the  sura  of  fifty  pounds.       Penalty. 

XII.  And  be  it  further  enacted.  That  if  any  person  or  persons  shall  Po«t<^*^Dg 
make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  exchange,  ^j|^^  ®^  **" 
*  I  raft   or  order,   or  promissory  note  for  the  payment  of  money,  at  any  ^  ^^^'  -  ' 
time  after  date  or  sight,  which  shall  bear  date  subsequent  to  the  day  on 
^vhich  it  shall  be  issued,  so  that  it  shall  not  in  fact  become  payable  in 

r.vv'o  months,  if  made  payable  after  date  or  in  sixty  days,  if  made  paya* 
ble  after  sight,  next  alter  the  da^on  which  it  shall  be  issued,  unless  the 
<iime  shall  be  stamped  for  denoting  the  duty  hereby  imposed  on  a  bill 
o  f  exchange  and  promissory  note  for  the  payment  of  money  at  any  time 
i^xceedin^  two  months  after  date,  or  sixty  days  after  sight,  he,  she  or 
they  shalT,  for  every  such  bill,  draft,  order  or  note,  forfeit  the  sum  of  Penalty, 
one*  handred  pounds. 

XI IL  And,  for  the  more  elTectuallj  preventing  of  frauds  and  era-  rssuine 
-ions  of  the  duties  hereby  granted  on  bdls  of  exchange,  drafts  or  orders  unstamped 
*ijr  the  payment  of  money,  under  colour  of  the  exemption  in  favour  of**'*^**  ^* 
•  I rafts  .or  orders  upon  bankers  or  persons  acting  as  bankers,  contained  Without 
/n  the  schedule  hereunto  annexed,  Be  it  further  enacted,  That  if  any  specifying 
person  or  persons  shall,  after  the  thirty-first  day  of  August,  one  thou- placewbere 
r>a.iid  eight  hundred  and  fifteen,  make  and  issue,  or  cause  to  be  made  w*"«^»  <*'»^ 
Lincl  issued^  any  bill,  draft  or  order,  for  the  payment  of  money  to  theP^°*^*°* 
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AppBirog.  bearer  on  demand,  npon  any  banker  or  bankers,  or  any  pcreoii  or  per- 
TMiiiocuoDujLuu.  sons  acting  as  a  banker  or  bankers,  which  shall  be  dated  on  any  dar 
subsequent  to  the  daj  on  which  it  shall  be  issued,  or  which  shall  not 
truly  specify  and  express  the  place  where  it  shall  be  issued,  or  which 
[   540  3  shall  not  in  every  respect,  fall  within  the  said  exemption,  unless  the 
same  shall  be  duly  stamped  as  a  bill  t(  exchange,  according  to  this  &ct, 
the  person  oi;  persons  so  offending  shall,  for  every  such  bill,  draft  or 
Penalty,     order,  forfeit  tlie  sum  of  one  hundred  pounds ;  and  if  any  person  or  per- 
Receivine,  gong  shall  knowingly  receive  or  take  any  such  bill,  draft,  or  order,  in 
drafte.        P^jnient  of  or  as  a  security  for  the  sum  therein  mentioned,  he,  she,  or 
Penalty.     ^®J  shall,  for  every  such  bill,  draft  or  order,  forfeit  the  sum  of  twenty 
pounds ;  and  if  any  banker  or  bankers,  or  any  person  or  persons  acting 
Bankers  as  a  banker,  upon  whom  any  such  bill,  draft  or  order,  shall  be  drawn, 
gl^J       shall  pay,  or  cause  or  permit  to  be  jwtid,  the  sum  of  money  therein  ex- 
bressed,  or  any  part  uiereof,  knowing  the  same  to  be  post  dated,  or 
knowinff  that  the  place  where  it  was  issued  is  not  truly  specified  and 
set  forUi  therein,  or  knowing  that  the  same  does  not  in  any  other  re- 
spect fall  within  the  said  exemption,  then  the  banker  or  bankers,  or  pev- 
P  naltr      ^^^  ^^  persons  so  offending,  shall,  for  every  such  bill,  draft  or  order, 
*^*    ^'     forfeit  tlie  sum  of  one  hundred  pounds,  anci  moreover  shall  not  be  al- 
lowed the  money  so  paid^or  any  part  thereof,  in  account  against  the 
Serson  or  persons  by  or  for.  whom  such  bill,  draft,  or  order  shall  be 
rawn,  or  his,  hers  or  tlieir  executors  or  administrators^  or  his,  her,  or 
their  assignees  or  creditors,  in  case  of  bankruptcy  or  insolvency,  or  aoy 
other  person  or  persons  claiming  under  him,  her^  or  them. 

Promiwory     XIV.  And  be  it  further  enacted.  That,  from  and  after  the  thirty-fir^t 

notes      *^day  of  August,  one  thousand  eight  hundred  and  fifteen,  it  shall  be  law- 

je^jj|l[d^ful  for  any  banker  or  bankers,  or  other  person  or  persons,  who  shall  ha>e 

exceeding  made  and*  issued  any  promissory  notes  tor  the  payment  to  the  bearer  on 

£100,  re-ia- demand,  of  any  sum  of  money  not  exceedincr  one  hundred  pounds  eacK 

*"?^  *'^®"' duly  stamped  according  to  the  directions  of  uiis  act,  tore-issue  the  same 

without  fw^f*"^"^  time  to  time,  after  payment  thereof,  as  often  as  he,  she  or  vhe^, 

therduty.    shall  think  fit,  without  being  liable  to  pay  further  duty  in  resp^^^' 

thereof;  and  tliat  all  promissory  notes,  so  as  to  be  re-issued  as  at<>r»" 

said,  shall  be  good  and  valid,  and  as  available  in  the  law,  to  all  inteLt^ 

and  purposes,  as  they  were  upon  the  first  issuing  tliereof. 

Such  notes     XV.  And  be  it  further  enacted.  That  no  promissory  note  for  the  pay- 
not    liable  ment  to  the  bearer  on  demand,  of  any  sum  of  money  not  exceeding  o^f 
J°    ""^^^'hundi'ed  pounds,  which  shall  have  been  made  and  issued  by  anybankt  > 
r^^ed^^^  other  persons  in  partnership,  and  for  which  the  proper  stamp  di'.^ 
certain  per- shall  have  been  once  paid  according  to  tlie  provisions  of  this  act,  sl.^i 
sons      not  be  deemed  liable  to  the  payment  ot  any  further  duty  although  the  sani* 
*^'}^}^7  ^«  shall  be  re-issued  by  and  as  the  note  ot  some  only  of  the  persons  w" 
ken!'   °^* originally  made  and  issued  the  same,  or  by  and  as  the  note  of  any  <''i^ 
[  541    1^^  ™o>'c  ^^  ^^^  persons  who  originally  made  and  issued  the  same,  a-d 
any  other  person  or  persons  in  partnership  with  him  or  them  \o\n'.\;  > 
nor  although  such  note  if  made  payable  at  any  other  tiian  the  j)l  ''* 
where  drawn,  shall  be  re-issued  with  any  alteration  therein  only  ot  *  <* 
house  or  place  at  which  the  same  shall  have  been  at  first  made  pajal  ^ 

Notes  re-  XVL  And  be  it  further  enacted,  That  all  promissory  notes  for  ^"^ 
issuable  un- payment  to  the  bearer  on  demand,  of  any  sum  of  money,  which  »•  '1^ 
a '^  In.9  ^^  "^^^  ^^^  actually  and  bona  fide  issued  and  in  circulation^  befon-  ^ 
63%.  3w'  c^^P^^  ^^^  ^^^  thirty-first  day  of  August,  one  thousand  eight  hundred  y'^^ 

108,  to  continue  re<wsttablc  till  end  of  three  years  from  date. 
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fifteen,  duly  stamped  according  to  the  aforesaid  act  of  the  forty-eighth  Appendix. 
year  of  His  Majesty's  reign,  and  which  shall  then  be  re-issuable  within'****""*'*"**" 

the '        ' 


year 

said  Tormer  act,  with  re^i 

shall  continue  to  be  re-issuable  until  the  expiration  of  three  years  from 
the  date  thereof  respectively,  but  not  afterwards,  without  payment  of 
any  further  duty  for  the  same  ;  and  if  any  banker  or  bankers,  or  other 
person  or  persons,  shall '  at  any  time  after  the  said  thirty-first  day  of  In  what 
August,  issue  or  cause  to  be  issued  for  the  first  time,  any  promissory  case  bank- 
note for  the  payment  of  money  to  the  bearer  on  demand,  bearing  date  *"  »«^»ng 
before  or  upon  that  day,  he,  she,  or  they  shall,  for  every  such  promis-  not«i!**^'^ 
sory  note,  forfeit  the  sum  of  fifty  pounds.  Penalty. 

XVII.  Provided  alwajs,  and,  in  regard  that  certain  bankers  in  Scot- Notes  with 
land  have  issued  promissory  notes  for  the  payment  to  the  bearer  on      printed 
demand,  of  a  sum  not  excee'ditig  two  pounds  and  two  shillings  ^^ach,  ^*^*^J"2 
with  the  dates  thereof  printed  therein,  and  many  such  notes  have  been  aigt,  i?i3, 
but  recently  issued  for  the  first  time,  although  they  may  appear  by  the  re-iwuabie 
date  to  be  of  more  than  three  years'  standing,  Be  it  further  enacted,  ^^  August 
That  all  such  promissory  notes  as  last  mentioned,  which  shall  have  ^^^^  49*  Geo  a 
actually  and  bona  fide  issued  and  in  circulation  before  or  upon  the  said  ^  149. 
thirty-nrst  day  of  August,  one  thousand  eight  hundred  and  fifteen,  duly 
stamped  according  to  the  said  act  of  the  forty-eigfith  year  of  His  Ma- 
jesty's reign,  and  which  shall  bear  a  printed  date  prior  to  the  thirty- 
first  day  of  August,  one  thousand  eight  hundred  and  thirteen,  shall 
continue  to  be  re-issuable  until  the  thirty-first  day  of  August,  one  thou-[  542  3 
sand  eight  hundred  and  sixteen,  but  not  afterwards,  without  payment       isiuiar 
of  any  further  duty  for  the  same  ;  and  if  any  banker  or  banieers,  or  notes  wiS 
other  person  or  persons,  shall  at  any  time  after  the  said  thirty-first  day       printed 
of  August,  one  thousand  eight  hundred  and  fifteen,  issue  or  cause  to  be  fiy^time!* 
issued,  for  the  first  time,  any  such  promissory  note,  bearing  a  printed  '  . 
date  prior  to  the  said  thirty -first  day  of  August,  one  thousand  eight 
hundred  and  thirteen,  he  or  they  shall,  for  every  promissory  note  so 
issued,  forfeit  the  sum  of  fifty  pounds.                                                       Penalty. 

•  • 

XVIII.  And  be  it  further  enacted,  That  from  and  after  the  thirty-first       Issuing 
(Tay  of  August,  one  thousand  eight  hundred  and  fifteen,  it  shall  not  be  notes  in  fu- 
lau'ful  for  any  banker  or  bankers,  or  other  person  or  persons,  to  issue  ^"'^    T'* 
any  promissory  note  for  the  payment  of  money  to  the  bearer  on  demand,  datw""  * 
liable  to  any  of  the  duties  imposed  by  this  act^  with  the  date  printed 
therein  ^  and  if  any  banker  or  bankers,  or  other  person  or  persons,  shall 

issue  or  cause  to  be  issued  any  such  promissory  note  with  tne date  print- 
ed therein,  he  or  they  shall,  for  every  promissory  note  so  issued,  for- 
Teit  the  sum  of  fifty  pounds.  Penalty. 

XIX.  And  be  it  further  enacted.  That  all  promissory  notes  hereby  al- .  ^^vf*!*" 
lowed  to  continue  re-issuable  for  a  limited  period,  but  not  afterwards, JJ^*^*  J^^ 
-.hall  npon  the  payment  thereof  at  any  time  after  the  expiration  of  such  riod  can- 
Tieriod,  and  all  promissory  notes,  bills  of  exchange,  drafts  or  orders  for  celled  on 
ifioney,  not  hereby  allowed  to  be  re-issued,  shall,  upon  any  payment P'^™^^' 
:  Itcreof,  be  deemed  and  taken  respectively  to  be  thereupon  wholly  dis- ^nj'^^jjjjg' 
I,  Uarged,  vacated  and  satisfied,  and  shall  be  no  longer  negotiable  or^ot  re-issu- 
Lvrailable  in  any  manner  whatsoever,  but  shall  be  forthwith  cancelled  able,   can- 

'  >  V  the  person  or  persons  paying  the  same  5  and  if  any  person  or  per-  *^®"®*^l  '*?' 
-  ons  shall  re-issue,  or  cause  or  permit  to  be  re-issued,  any  promissory  orpaymcnt 
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Appendix,  note  hereby  allowed  to  be  re-issued  for  a  limited  period  as  aforesaid,  at 
•~**7**7**"  an  J  time  after  the  expiration  of  the  term  or  period  allowed  for  that  pur- 

Re-iMuing p^gg  ,  Qj,  jf  ^^y  person  or  persons  shall  re-issue  or  cause  or  permit  tote 
notes.  «c.    '^•i       t^  '^  *     •  '.i«ii^         I  i^^ir 

'        re-i8sued  any  promissory  note,  bill  of  exchange,  draft  or  order  for  mo- 
ney, not  hereby  allowod  to  be  re-issued  at  any  time  after  the  payment 
thereof;  or  if  any  person  or  persons  paying  or  causing  to  be  paid  any 
Not  c«n-  guch  note,  bill,  draft  or  order  as  aforesaid,  shall  refuse  or  neglect  to 
notes^&c   ^^^^^^  *^®  same,  according  to  the  directions  of  this  act,  then  and  \\\ 
'      '  either  of  those  cases,  the  person  or  persons  so  Offending,  shall,  for  every 
Penalty,     guch  note,  bil  1 ,  draft  or  order  as  aforesaid,  forfeit  the  sum  of  fifty  pounds; 
r   543   I  and  in  case  of  any  such  note,  bill,  draft,  or  order,  being  re-issued  contrary 
Re-iwttingto  the  intent  and  meaning  of  this  act,  the  person  or  persons  re-issuing 
ac"^Sier^^®  same,  or  causing  or  permtiting  the  same  to  be  re-issued,  shall  also 
duty.  be  answerable  and  accountable  to  His  Majesty,  his  heirs  and  successors, 

for  a  further  duty  in  respect  of  every  such  note,  bill,  draft,  or  order,  of 
such  and  the  same  amount  as  would"  have  been  chargeable  thercoD,  in 
case  the  same  had  been  then  issued  for  the  first  time,  and  so  from  time 
to  time  as  often  as  the  same  shall  be  so  re-issued  ^  which  further  duly 
shall  and  may  be  sued  for  and  recovered  accordingly,  as  a  debt  to  His 
Taking  Majesty,  his  heirs  and  successors;  and  if  any  person  or  persons  shall 
^oiM^kc.  receive  or  take  any  such  note,  bill  draft,  or  order,  in  payment  of  or  as 
contrary  to®"  *®o"*y  ^^^  ^^  sum  therein  expressed,  knowing  the  same  to  be  re- 
act issued  contrary  to  the  intent  and  meaning  of  this  act,  he,  she,  or  tbey 
•  shall,  for  every  such  iiote,  bill,  drafts  or  order,  forfeit  the  sum  of  twen- 
Penalty.      ty  pounds. 

m 

Notea  and  XX.  And  be  it  further  enacted.  That  all  promissory  notes  and  Bank 
Ba^  ^f  EP®*  ^^'®  which  shall  be  issued  by  the  Governor  and  Company  of  t\\e 
England  ^  Bank  of  England,  from  and  after  the  said  thirty-first  day  of  August, 
exempt  one  thousand  eight  hundred  and  fifteen,  shall  be  freed  and  exempted 
from  aump  from  all  the  duties  hereby  granted ;  and  that  it  shall  be  lawful  for  the  said 
^"*y»  Governor  and  Company  to  re-issue  any  of  their  notes  after  payment 
thereof,  as  often  as  they  shall  think  fit 

XXL   And  be  it  further  enacted,  That  the  composition  payable  bv 

the  said  Governor  and  Cqmpany  of  the  Bank  of  England  for  the  stamp 

duties  en  their  promissory  notes  and  Bank  post  bills,  under  the  afore- 

^  So   ^  *****  *^*  ®^  ^^^  lortv-eiwhth  year  of  his  Majesty's  reign,  shall  cease  frvm 

Is.nSe  ui^^  fifth  day  of  Apiir  last  5  and  that  the  said  Governor  and  Company 

ceaae.        shall  deliver  to  the  said  commissioners  of  stamps,  within  one  cakiii^-'^ 

month  after  the  passins  of  this  act,  and  afterwards  on  the  fitrst  day  <it 

May  in  every  year  whilst  the  present  stamp  duties  still  remain  in  force. 

a  just  and  true  account*  verined  by  the  oath  of  their  chief  accountants 

Account  of  of  the  amount  or  value  of  all  their  promissory  notes  and  Bank  po^t  b>:>* 

notet,  Ac.  in  circulation,  or  some  given  day  in  every  week,  for  the  space  of  ih^^r 

years  preceding  the  sixth  day  ot  April  in  the  year  in  which  the  account 

shall  be  delivered,  together  with  the  average  amount  or  value  Uiereo^ 

Bank  of^^^^i*^^^  ^  ^^^^  account;  and  that  the  said  Governor  and  Company 

England  to  shall  pay  into  the  hands  of  the  Receiver-General  of  the  Stamp  Dut;:* 

paycoropo-in  Great  Britain,  as  a  composition  for  the  duties  which  would  othervt^^ 

aition     for  [jj^^g  been  payable  for  their  promissory  notes  and  Bank  post  bills  issof" 

bSlir*  and  within  the  year,  reckoning  from  the  fifth  day  of  April  precedioo^  die  d^ 

notes.         livery  of  Uie  said  account,  the  sum  of  three  thousaad   five  Imndrej 

£   544  3p^u>^^^  ^^^  every  million,  and  after  that  rate  for  half  a  million^  but  no; 

for  a  less  sum  than  half  a  million,,  of  the«said  average  amount  or  valu^ 

of  their  said  notes  and  Bank  post  bills  in  circulation:  and  that  one  y- 


55  OEa  3.  ^  184.  544 

ptrt  of  the  s«m  so  to  be  asceftained  as  aforesaid  for  each  yearns  com-  Afpbnihx. 
p<>sifion,  shall  be  paid  on  the  first  day  of  October,  and  the  other  half*"**-**^"' 
on  the  first  day  of  April  next  after  the  delirery  of  stich  account  as 
ft  foresaid. 

XXII.  Provided  always,  and  be  it. further  enacted,  That  upon  the  Compocj- 
said  Governor  and  Company  resuming  their  payments  in  cash,  a  new  ^  n^*^* 
arrangement  for  the  composition  for  the  stamp  duties,  payable  on™***®*""* 
their  promissory  notes  and  Bank  post  bills,  shall  be  submittou  to  Par- eaah^^p^y! 
liaroeat  mentB. 

XXIII.  And  be  it  further  enacted,  That  from  and  afler  the  thirty-  Tlw^ank 
first  day  of  August,  one  thousand  eight  hundred  aiid  fifteen,  it  shall  be  uid  nopA 
lawful  for  the  Governfw  and  Company  of  the  Bank  of  Scotland,  and  the  ^^     ^^ 
Royal  Battk  of  Scotland,  and  the  British  Linen  Company  in  Scotland  ^^^B^j^jJ; 
respectively,  to  issue  their  promissory  notes  for  the  sums  of  one  pound,  Linen  Corn- 
one  guinea,  two  pounds  and  two  guineas,  payable  to  the  bearer  on  de-paoy,  may 
msnd,  on  unstamped  paper,  in  the  same  manner  as  they  were  author- i*"®  «"»** 
ized  to  ds  by  the  aforesaid  act  of  the  forty«eighth  year  of  His  Majesty's  "^^  ^ 
reign ;  they  'the  said  Governor  and  Company  of  the  Bank  of  Scotland,  paper,  le- 
aner th^  Royal  Bank  of  Scotland,  and  British  lAnen  Company,  respec- edontiiisifor 
tiveiy  giving  such  security,  afyd  keeping  and  producing  true  accounts  of  <Ii>ti<»>    ^ 
all  the  notes  so  to  be  issued  by  them  respectiyely,  and  aecounting  for^^  ^.J^ 
and  paying  the  several  duties  payable  in  respect  of  snoli  notes^  in  such  •  '  ** 
and  the  same  manner,  in  all  respects,  as  is  and  are  prescribed  and  re- 
quired by  the  said  last-mentioned  act^  .with  regard  to  the  notes  thereby 
allowed  to  he  issaed  by  them  on  unstamped  petper,  and  also  to  re-issue 

soeh  promissory  notes  respectively,  from  time  totinie  aftel*  the  payment 
thereof,  as  often  as  thejr  shall  think  fit 

XXIV.  And  be  it  farther  enacted,  That  from  tfid  After  the  tentli  day  Re-inua- 
of  October,  one  thousand  ei^ht  hundred  and  fifteen,  it  shall  not  be  law-ble  aotes 
ful  for  any  banker  or  bankers,  or  other  person  or  persons  (except  thej*^®^  ^T 
Governor  and  Company  of  the  Bank  of  England,)  to  issue  any  F^^^'w^-othcrBwiS 
sorr  notes  for  money  payable  to  the  bearer  on  dc^mand,  hereby  charged  out  license, 
witn  a  duty  and  allowed  to  be  re-issued  as  aforesaid,  witiiout  taking  Regula- 
out  a  license  yearly  for  that  purpose ;  which  iicense  shall  b^  granted  *»<»"».  ^^ 
by  two  or  more  of  the  said  commissioners  of  stamps  fsr  the  trme  being,  ^^^  "" 
or  by  some  pe  '  '  '    '•'•••"  '^     .i        •  i  .    * 

or  the  major 
the  Schedule 

shsFl  be  taken  oaf,  for  or  iti  respeet  of  eterv  town  or  place  Wl^re  any 
iiirch  promissory  notes  shall  be  issued  ht^  or  by  any  agent  ot  ageihts  for 
>r  on  accotmt  of,  tttxy  banki^r  or  bankers  or  other  person  or  persons  $ 
ind  evtry  s«th  license  shftU  specify  the  proper  name  or  names  afnd- 
>lace  or  places  of  abode  of  the  person  or  persons,  or  the  proper  natlH^ 
.nd  description  of  any  body  corporate,  to  whom  the  same  shall  be 
rranted,  and  also  ^e  name  of  the  town  or  place  where,  airid  the  name 
f  the  bank,  as  #ell  as  the  partnership,  or  other  name,  stylo  or  firm 
nder  which  such  notes  are  to  be  issued  ;  and  where  any  such  license 
^salt  be  sranted  to  persons  in  partnership,  the  same  shall  specify  and 
*Z  forth  UM  names  and  places  or  abode  of  all  the  persons  concerned  m 
te  partneifihip,  whether  all  their  names  shall  appear  on  the  proans- 
*t^y  notef^  t<>  be  issued  by  Ifhem^  or  not ;  and  in  oefsndt  thereof,  such . 
lense  shall  be  absolutely  yoid  ;  and  every  such  license  which  shall  be 
anted  between  tlie  tenth  day  4^  Oclfober  and  the  eleventh  day  of  No- 
Chitty  on  bills.  3  P 
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Avpsiyta,  Ifiiand  BILL,  tic— continued. 


£   9.  i. 


Inland  BILL,  Draft,  or  Order  for  the  payment  of  any  f   onam^a- 

change  for  the 

kk  to  bearer 
^    or  9rdtr. 


sum  of  monej^  though  not  made  payable  to  the  bearer, 
or  to  order,  tf  the  same  shall  be  delivered  to  the*^ 
payee,  or  some  person  on  his  or  her  behalf 


Inland  BILL,  Draft,  or  Order  for  the  ftayment  of  any 
sum  of  mon^y,  weekly,  monthly,  or  at  any  othorT^^'^'J^^LflJ 

stated  periods,  if  made  payable  to  the  bearer,  or  to  I  ^Jtobea^or 

order,  or  if  delivered  to  the  payee,  or  some  person  on  >  order  m  i^ 

his  or  her  behalf,  where  the  total  amovnt  of  the  mo- 1  mmidfifr*f*m 

ney  thereby  made  payable  shall  be  specified  therein,  J  J^^^^ 

or  can  be  ascertained  therefrom        -        -        •        -  o    am     - 

t  Thesamtdidyai 

And  where  the  total  amount  of  tiie  money  thereby  )    ^^^  j^tke 
made  payable  shall  be  indefinite  -        -        -/    sumiherewei- 

And  the  following  instruments  shall  be  deemed  and 
taken  to  be  inland  bills,  drafts,  or  orders  for  the  pajr- 
raent  of  money  within  the  intent  and  meaning  of  this 
schedule ;  viJelicetf 

All  drafts  or  orders  for  the  payment  of  any  sum  of  mo- 
ney by  a  bill  or  promissory  note,  or  for  the  delivery 
of  any  such  bill  or  note  in  payment  or  satisfaction  of 
any  sum  of  money;  where  such  drafts  or  orders  shall 
r   549   1         require  the  payment  or  delivery  to  be  made  to  the 
^  bearer,  or  to  order,  or  shall  be  delivered  to  the  payee, 

or  some  person  on  his  or  her  behalf. 

« 

All  receipts  given  by  any  banker  or  bankers,  or  other 
person  or  persons,  for  nuiney  received,  \vhich  shall 
entitle,  or  be  intended  to  entitle,  the  person  or  per- 
sons paying  the  money,  or  the  bearer  of  such  re- 
ceipts, to  receive  the  like  sum  from  any  third  person 
or  persons. 

.  And  all  bills,  dn^fts,  or  orders,  for  the  payment  of  any 
sum  of  monev  out  of  any  particular  fund  which  may 
or  may  not  oe  available,  or  upon  any  condition  or 
contingency  which  may  or  may  not  be  performed  or 
happen,  if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  or  if  the  same  shall  be  de* 
livered  to  the  payee  or  some  person  oa  his  or  her 
behalf. 

Foreign  BILL  of  EXCHANGE  (or  Bill  of  Exchange  C  ^^^^^ 
drawn  in  but  payable  out  of  Great  Britain)  if  dra,wn  \^^  wm^ 
singly  and  not  in  a  set.  '  m^unf  w^^^' 

fofign  BILLS  of  Exchange,  drawn  in  sets  according  i» 
the  custom  of  merchants,  for  every  bill  of  each  set. 
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BlLh-^oniinued.  ^    '•    *AF»«ai«fc 

where  the  sum  made  wy^ble  thereby  ^ball  not  ex<^d  """^ 

100/.  .        .    •   .        .        .•'.'-.        .         016 

And  where  it  shall  exceed  100/.  and  not  exceed 
200/, 0    3    0 

And  where  it  shall  exceed  £00/.  aod  not  exceed 
500/. -        -  Q    4     0 

And  where  it  shall  exceed  500/.  and  not  exceed 
1,000/.         -. 050 

And  where  it  shall  exceed  1,000/.  and  not  exceed 

2,000/. ore 

And  where  it  shall  exceed  2,000/.  and  nut  exceed 
3,000/. 0  10    a 

And  where  it  shall  exceed  S,000/.  -        -        •  0  15    0 

JSxemplions  from  the  preceding  and  all  other   Stamp  [   550  3 

Duttea* 

All  bills  of  exchange^  or  Bank  post  bUl9%  issued  by  the 
Governor  and  Company  of  the  Bank  of  England* 

Jill  bills  J  orders^  remittance  billSy  and  remittance  cerli- 
Jicate^  drawn  by  eammissioried  officers^  masters,  and 
surgeons  in  the  navy,  or  by  any  commissioner  or 
commissioners  of  the  navy,  under  the  authority  oftlie 
act  passed  in  the  35th  year  of  Bis  MaJestjPs  reign^  «5  Geo.  3. 

for  the  more  expeditious  Payment  of  the  Wages  and  ^'  ^ 

Pay  of  certain  Officers  belonging  to  the  Navy. 

AU  bills  drawn  pursuant  to  any  former  aet  or  acts  of 
Parliament  by  the  commissioners  of  the  navy  or  oy 
the  commissioners  for  victualling  the  nary,  or  by  tlie 
commissioners  for  managing  the  transport  service, 
and  for  taking  care  of  sick  and  wounded  seatnen, 
upon,  and  payable  by  the  treasurer  of  the  navy. 

All-drafts  or  orders  for  the  payment  of  any  sum  of  mo- 
ney to  the  bearer  on  demand,  and  drawn  upon  any 
banker  or  bankers^  or  any  person  or  persons  acting 
as  a  banker^  who  shall  reside  or  transact  the  buHness 
of  a  banker^  within  ten  miles  of  the  place  where  such 
antfts  or  orders  sludl  be  issued,  provided  stich  place 
shall  be  specified  in  such  drafts  or  orders  )  and  provi" 
ded  the  same  shall  bear  date  on  or  btfore  the  day  on 
which  the  same  shall  be  issued  $  and  provided  tlu 
same  do  not  direct  the  payment  to  be  maids  by  biUs  or 
promissory  notes, 

All  bills,  for  the  pw  and  alhwanees  of  His  MegestyU 
land  forces,  or  for  other  expenditures  liable  to  be 
charged  in  the  public  regimental  or  district  accounts, 
tvhich  shall  be  drawn  according  to  the  forms  now 

j}rescribed  or  hereefter  to  be  prescribed  oy  His  Ma-  r   551   1 

jesty*s  orders,  by  the  paymaststs  of  regiments  or 
carps,  or  by  the  chief  paymaster,  or  deputy  paymas- 
ier,  and  accountanf  of  the  army  depot,  or  by  the  pay- 
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-irimiD™«Dni,»,         mastera  of  recruifing  districts^  or  by  the  faymasttrs 

of  detachments^  or  by  the  officer  or  officers  authorized 
to  perform  the  duties  of  paymastersKip  during  a  va- 
jcancy^  or  Vie  absence^  suspension^  or  incapacity  of 
any  such  as  aforesaid;  save  and  except  such  bills  as 
shall  be  drawn  in  favour  of  contractors  or  others^ 
who  furnish  bread  or  forage  to  His  Majesty's  troops, 
and  who  by  their  contracts  or  agreements  shall  be 
liable  to  pay  the  stamp  duties  on  the  bills  given  in 
payment  for  the  articles  supplied  by  them. 

PROMISSORY  NOTE  for  the  payment,  to  the  bearer  on 
demandy  of  any  sum  of  money. 
Not  exceeding  one  pound  and  one  shilling 
Exceeding  \L  \s.  and  not  exceeding  2/.  ^.     - 
Exceeding  2/.  2«.  and  not  exceeding  5L  5s. 
Exceeding  5L  5s.  and  not  exceeding  10/. 
Exceeding  10/.  and  not  exceeding  20/. 
Exceeding  20/.  and  not  exceeding  SO/.     •> 
Exceeding  30/.  and  not  exceeding  50/. 
Exceeding  50/.  and  not  exceeding  100/.   -        .        . 
Which  said  notes  may  be  re-issued  after  payment 
thereof^  as  often  as  shall  be  thought  fit. 

PROMISSORY  NOTE  for  the  payment,  in  any  other 
manner  than  to  the  bearer  on  demand^  but  not  exceed" 
ing  two  months  after  date^  or  sixty  days  after  sight, 
of  any  sum  of  money. 
Amounting  to  409.  and  not  exceeding  5L  5s.    - 
Exceeding  5/.  5s.  and  not  exceeding  20/. 
Exceeding  20/.  and  not  exceeding  30^     ... 
Exceeding  30/.  and  not  exceeding  SOL     .        •        • 
Exceeding  50/.  and  not  exceeding  100/.  ... 
These  notes  are  not  to  be  re-issued  after  being 
once  paid. 

r   552  ]  PROMISSORY   NOTE  for  the  payment  either  to  the 
bearer  on  demand^  or  in  any  other  manner  than  to  the 
bearer  on  demand,  but  not  exceeding  two  months  hfter 
datCj  or  sixty  days  after  sight,  of  any  sum  of  money. 
Exceeding  100/.  and  not  exceeding  200/. 
Exceeding  200/.  and  not  exceeding  300^ 
Exceeding  300/.  and  not  exceeding  500/. 
Exceeding  500/.  and  not  exceeding  1,000L 
Exceeding  f  ,000/.  and  not  exceeding  2,000/.    - 
Exceeding  2,000/.  and  not  exceeding  3,000/.   - 

Exceeding  3,000/. 

These  notes  are  not  to  be  re-issued  after  befaig  once 
paid. . 

PROMISSORY  NOTE  for  the  payment  to  the  bearer  or 
otherwise,  at  any  time  exceeding  two  months  after  dertCf 
or  sixty  dajs  after  sight,  of  any  sum  of  money. 
Amounting  to  40s.  and  not  exceeding  51.  5s.   - 
Exceeding  51.  5s.  and  not  exceeding  20/. 
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PROMISSORY  NOTE-lcon/tnt^rf. 

Exceeding  20/.  and  not  exceeding  SOL     ... 
Exceeding  SO/,  and  not  exceeding  50/.     • 
Exceediil^  50/.  and  not  exceeding  100/.  ... 
Exceeding  100/.  and  not  (Exceeding  QOOL 
Exceeding  QOOL  and  not  exceeding  300/. 
Exceeding  300/.  and  not  exceeding  500/. 
Exceeding  500/.  and  not  exceeding  1,000/.  ,    - 
Exceeding  1,000/.  and  not  exceeding  2,000/.    < 
Exceeding  2,000/.  and  not  exceeding  3,000/.    - 

Exceeding  3,000/.    -        - 

These  notes  are  not  to  be  re-issued  after  being  once 
paid 


PROMISSORY  NOTE  for  the  payment  of  any  sum  of 
money  by  instalments,  or  for  the  payment  of  several 
sums  of  money  at  different  days  or  times,  so  that< 
the  whole  of  tne  money  to  be  paid  shall  be  definite 
and  certain 
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And  the  following  instruments  shall  be  deemed  and 
taken  to  be  promissory  notes,  within  the  intent  and 
meaning  of  this  Schedule  ;  viz. 


All  notes,  promising  the  payment  of  any  sum  or 
01  money  out  of  any  particular  fund,  which  m 


sums 
may  or 
may  not  be  available  ;  or  upon  any  condition  or  con- 
tingency, which  may  or  may  not  be  performed  or 
happen ;  if  the  same  shall  be  made  payable  to  the 
bearer,  or  to  order,  and  if  the  same  shall  be  definite 
and  certain,  and  not  amount  in  the  whole  to  twenty 
pounds. 

And  all  receipts  for  money  deposited  in  any  bank,  or 
in  the  hands  of  the  banker  or  bankers,  which  shall 
contain  any  agreement  or  memorandum,  importing 
that  interest  snail  be  paid  for  the  money  so  de- 
posited. 
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Exemptions  from  the  Duties  on  Promissory  Notes, 

mAU  notesy  promising  the  payment  of  any  sum  or  sums 
of  money  out  of  any  particular  jund^  which  may  or 
may  not  he  available  ;  or  upon  any  condition  or  con- 
tingencv^  which  may  or  may  not  be  performed  or  hap- 
pen; wtiere  the  same  shall  not  be  madepayMe  to  the 
bearer  or  to  order,  dnd  also  where  the  same  shall  be 
made  payable  to  the  bearer  or  to  order,  if  the  same 
shall  amount  to  twenty  pounds,  or  be  indefinite. 

j9nd  aU  other  instruments,  bearing  in  any  degree  the 
form  or  style  of  promissory  notes,  but  which  in  law 


554  STAMP  ACT,  &c 

A^PKNDix.  PROMIBSOBY  NOTE— con/inwcd.  ^  '■  '^ 

shall  be  deemed  special  agreements^  exoept  hereby  ex- 
pressly directed  to  be  deemed  promissory  i%oi€s. 

But  such  of  the  notes  and  instrumenfs  here  exempted 
from  the  duty  on  promissory  notes  shall  nevertheless 
be  liable  to  the  auty  which  maj  attach  thereon,  as 
agreements  or  otherwise* 

Exemptions  from  the  preceding  and  all  other  Stamp 

Duties. 

M  promissory  notes  for  the  payment  of  money  is- 
t/aed  by  the  Governor  and  Company  of  the  Bmk  of 
JBngiiotd, 

PROTEST  of  any  bill  of  exchange  or  promissory  note, 
(eir  any  8«m  #f  money, 

Not  amounting  to  20/.  0   2  0 

Amounting  to  20/.  and  not  amounting  to  100/.  -  0    3  0 

Amounting  to  100/.  and  not  amounting  to  500/.        -  0    5  0 

Amounting  to  500/.  or  upwards        -        -        -        -  0  10  0 

PROTEST  of  any  kind 0   5  0 

And  for  every  sheet  or  piece  of  paoer,  parchment  or 
vellum,  upon  which  the  same  shall  be  written,  alter 
the  first,  a  further  progressive  duty  of  •        -         0   5  0 
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STATUTE  AGAINST  tJStJRY. 


12  ANN,  ST.  2.  C.  16. 

^n  Att  to  reduce  the  Sate  of  Interest^  without  any  Preftulice  to  Pa,rlia' 

tneniary  SecuHtiee. 

WHEREAS  the  reducing  of  interest  to  ten,  and  from  thence  to 
eight,  and  thence  to  six  in  the  hundred,  hath  from  time  to  time,  by  ex- 
perience, been  found  very  beneficial  to  the  advancement  of  trade,  and  [  555  3 
imnroveraent  of  lands :  and  whereas  the  heavy  burden  of  the  late  long 
and  expensive  war,  hath  been  chiefly  borne  by  the  owners  of  the  land 
of  this  kinc^dom,  by  reason  whereof  tney  have  been  necessitated  to  con- 
tract very  large  debts,  and  thereby,  and  by  the  abatement  in  the  value 
of  their  lands,  are  become  greatly  impbvenshed :  and  whereas  by  reason 
of  the  great  interest  and  profit  which  nath  been  made  of  money  at  home, 
the  foreign  trade  of  this  nation  hath  of  late  years  been  much  neglected, 
and  at  this  time  there  is  a  great  abatement  in  the  value  of  merchan- 
dizes, wares,  and  commodities  of  thii  kingdom,  both  at  home  and  in 
foreign  parts,  whithor  they  are  transported :  and  whereas  for  the  redress 
of  these  mischiefs,  and  the  preventins  the  increase  of  the  same,  it  is 
absolutely  necessary  to  reduce  the  high  rate  of  interest  of  six  pounds  in 
the  hundred  pounds  for  a  year  to  a  nearear  proportion  with  the  interest 
allowed  for  money  in  foreign  states ;  Be  it  therefore  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  That  no  per- 
son or  persons  whatsoever,  from  and  after  the  nine-and-twentieth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
fourteen,  upon  any  contract  which  shall  be  made  from  and  after  the 
said  nine-and-twentieth  day  of  September,  take,  directly,  or  indirectly, 
the  loan  of  any  moneys,  wares,  merchandize,  or  other  commodities  what^ 
soever,  above  the  value  of  five  pounds,  for  the  forbearance  of  one  hun- 
dred pounds  for  a  year,  and  so  after  that  rate  for  a  ereater  or  lesser 
sum,  or  for  a  longer  or  shorter  time  i  and  that  all  boncis,  contracts,  and 
assurances  whatsoever,  made  after  the  time  aforesaid,  for  payment  of 
principal,  or  money  to  be  lent  or  covenanted  to  be  performed  upon  or 
tor  any  usury,  whereupon  or  whereby  there  shall  be  reserved  or  tiJcen 
above  the  rate  of  five  pounds  in  the  hundred,  as  aforesaid,  shall  be  ut- 
terly void ;  and  that  all  and  every  person  or  persons  whatsoever,  which 
shall,  and  after  the  time  aforesaid,  upon  any  contract  to  be  made  after  the 
said  nine-and -twentieth  day  of  September,  take,  accept,  and  receive,  by 
way  or  means  of  any  corrupt  bargain,  loan,  exchange,  chevisance,  shift, 
or  interest  of  any  wares,  merchandize,  or  other  thing  or  thinp  whatso- 
ever,  or  by  any  deceitful  way  or  means,  or  by  any  covin,  engine,  or  de- 
ceitfiil  conveyance,  for  forlieariDg  or  pviog  daj  of  payment  for  one 
whole  year,  of  and  for  their  money,  or  other  thmg,  above  the  StiBi  of 
five  pounds  for  the  forbearing  of  one  hundred  ponnds  for  a  Tear,  and  so 
alter  that  rate  for  a  greater  or  lesser  aDm,  or  lor  loDfer  or  saorter  term^ 

ChITTT  ON  BIIXS.  3<2 
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^'^^"^°"'  ®^*'^  forfeit  and  lose  for  every  such  offence  the  -treble  value  of  the  mo- 
'  nejSf  wares,  merchandizes,  and  other  things,  so  lent,  bargained,  ex- 
changed,  or  shifted. 

11.  And  be  it  further  enacted  bj  the  authority  aforesaid,  That  all 
and  every  scrivener  and  scriveners,  broker  and  brokers,  solicitor  and 
solicitors,  driver  and  drivers  of  bamiins  for  contracts,  who  shall,  after 
the  said  nine-and -twentieth  day  of  September,  take  or  receive,  directlj 
or  indirectly,  any  sum  or  sums  of  money,  or  other  reward  or  thing  for 
brokage,  soliciting,  driving,  or  procurinff  the  loan,  or  forbearing  of  any 
sum  or  sums  of  money,  over  ana  above  the  rate  or  value  of  five  shilling 
for  the  loan,  or  for  forbearing  of  one  hundred  pounds  for  a  year,  and  90 
rateably,  or  above  twelve  pence,  over  and  above  the  stamp-dnties,  for 
making  or  renewing  of  the  bond  or  bill  for  loan,  or  forbearing  thereof,  or 
for  any  counter-bond  or  bill  concerning  the  same,  shall  forfeit  for  eveiy 
such  off*ence  twenty  pounds,  with  costs  of  suit,  and  suffer  imprisonment 
for  half  a  year  ;  the  one  moiety  of  all  which  forfeitures  to  be  to  the 
Queen's  Most  Excellent  Majesty,  her  heirs  and  successors,  and  the 
other  moiety  to  him  pr  them  that  will  sue  for  the  same  in  the  same 
county  where  the  several  offences  are  committed,  and  not  elsewhere,  bj 
action  of  debt,  bill,  plaint  or  information,  in  which  no  essoign,  wager  of 
law,  or  protection  snail  be  allowed. 


58  GEO.  3.  c.  93. 

Jin  Jltt  to  afford  Relief  to  the  bona  fide  Holders  of  negotiable  Securities, 
unthout  Ivotice  that  they  were  given  for  a  tuurioua  Connderation.*^ 
{PoMsed  mh  June  1821.] 

WHEREAS  by  the  laws  now  in  force,  all  contracts  and  assurances 
whatsoever,  for  payment  of  money,  made  for  a  usurious  consideration, 
are  utterly  void:  And  whereas  in  the  course  of  mercantile  transactions) 
negotiable  securities  often  pass  into  the  hands  of  persons  who  have  dis- 
counted the  same  without  any  knowledfi;e  of  the  original  considerations 
[   S57  3  for  which  the  same  were  given  ;  and  the  avoidance  of  such  securities 
in  the  hands  of  such  bona  fide  indorsees  without  notice  is  attended  with 
great  hardship  and  injustice  ;  For  remedy  thereof,  be  it  enacted  by  the 
King's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Pa^ 
Bill  of  ex-  liament  assembled,  and  by  the  autiiority  of  the  same,  That  no  bill  01 
r^^SJLwy  exchange  or  promissory  note,  that  shall  be  drawn  or  made  after  the  pass- 
Bote  given  inK  of  tills  act,  shall,  though  it  may  have  been  ^ven  for  a  usurious  con- 
for  a  ufluri- sideration,  or  upon  a  usurious  contract  be  void  m  the  hands  of  anindof' 
ous   conii-gee  for  valuable  consideration,  unless  such  indorsee  had,  at  the  time  of 
^2S*£''SJ  discounting  or  paying  such  consideration  for  the  same,  actual  notice 
hands  of  an  ^^<^t  such  bill  or  exchan^  or  promissory  note  had  been  originally  giv^'^ 
indonee  if  for  a  usurious  consideration,  or  upon  a  usurious  contract, 
lie  had  no 

fk!?%  *  ^   Lowes  r.  Maiiaredo,   1  Stark,  contraet,  a  hmafide  hcdder  cannot  aftff- 

taereot.       p^g^  i^g^^  j|  ^^  i,^^  ^^^  jf  ^  ^v[t^  wards  recover  upon  it  against  the  tf  cep^' 

#f  a  bill  of  eschange,  indorses  it  upon  or,   which  decision  just   preceded  tf 

a  usurious  contract  at  the  time  of  the  act 
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•^n  ^ct  to  regulate  Acceptances  of  Bills  of  Exchange. — [Passed  %d 

Jtdy^  1821.] 

WHEREAS  according  to  the  law  as  hath  been  adjudged,  where  a 
bill  is  accepted  payable  at  a  banker's,  the  acceptance  thereof  is  not  a 
general  but  a  qualified  acceptance:  And  whereas  a  practice  hath  verjr 
generally  prevailed  among  merchants  and  traders  so  to  accept  bills, 
and  the  same  have,  among  such  persons,  been  very  generally  considered 
as  bills  generally  accepted,  ana  accepted  without  qualification :   And 
whereas  many  persons  have  been,  and  may  be  much  prejudiced  and 
misled  by  such  practice  and  understanding,  and  persons  accepting  bills 
may  relieve  themselves  from  all  inconvenience,  by  giving  such  notice  as 
hereinafter  mentioned  of  their  intention  to  make  only  a  qualified  ac- 
ceptance thereof;  Be  it  therefore  enacted  by  the  King's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  That  from  and  after  the  first  day  of  August    ®^  ^^ 
now  next  ensuing,  if  any  person  shall  accept  a  bill  of  exchange,  paya-^jfj  ^J*^ 
ble  at  the  house  of  a  banker  or  other  place,  without  further  expression  banker's  or 
in  his  acceptance,  such  acceptance  shall  be  deemed  and  taken  to  be,  to  otherplace, 
all  intents  and  purposes,  a  general  acceptance  of  such  bill  5  but  if  the  <J«««a«d    a 
acceptor  shall  in  his  acceptance  express  that  he  accepts  the  bill,  paya-^^^^*^ 
ble  at  a  banker^s  house  or  other  place  only,  and  not  otherwise  or  else-Bnig 


ac- 


where,  such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  cepted  pay 
and  purposes,  a  qualified  acceptance  of  such  bill,  and  the  acceptor  *^le  ^^  * 
shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of  payment  q^^^j'  ®' 
when  such  payment  snail  have  been  first  duly  demanded  at  such  bank- ^qi^^J^' 
er's  house  or  other  place.  ed  a  qualified  acceptance. 

[   558    J 
II«  And  be  it  further  enacted.  That  from  and  after  the  said  first 
day  of  August,  no  acceptance  of  any  inland  bill  of  exchange  shall  be  <i/to bein 
sufficient  to  charge  any  person,  unless  such  acceptance  be  in  writing  writiae  on 
on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill,  on  one  of  the  the  bill 
said  parts. 


39  GEO.  3.  c.  85.  A.  D.  1799. 

Jin  Act  to  protect  Masters  against  Umbezzhments  by  their  Clerks  or 

Servants. 

« WHEREAS  bankers,  merchants,  and  others,  are,  in  the  course  of 

*  their  dealings  and  transactions,  frequently  oblige!  to  entrust  their 

«  servants,  clerks,  and  persons  employed  by  them  in  the  like  capacity, 

^  with  receiving,  paying,  negotiating,  exchanging,  or  transferring,  mo- 

«  nej,  goods,  bonds,  bills,  notes,  banker's  drafts,  and  othjer  valuable 

«  effects  and  securities :   And  whereas  doubts  have  been  entertained 

«  whether  the  embezzling  of  the  same  by  such  servants,  clerks^  and 

<  others  so  employed  by  their  masters,  amounts  to  felony  by  the  law  of 

^  England,  and  it  is  expedient  that  such  offences  should  be  punished  in 

^  the  same  manner  in  both  parts  of  the  United  Kingdom;'  Be  it  enacted 

and  declared  by  the  King's  Most  Excellent  Majesty,  by  and  with  the 
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Anmwnx,  adfice  and  cenaent  of  tiie  Lords  Spritiul  aad  Temporal,  and  Commons, 
in  this  present  Pariianent  aaaemUed,  and  by  the  authority  of  tiie  Rtme, 


Servants  or  That  ifany  serraat  or  clerks  or  aoj  person  employed  for  the  purpose  m 
ceivLD  ai^  ^^^  capacity  of  a  senrant  or  clerk,  to  any  person  or  persons  whomsoever, 
mmkfjot  ^^  ^  ^^7  ^^7  corporate  or  politic,  shalU  by  Ttrtne  of  such  employment 
other  ef- receive  or  take  into  his  poeaessiop  any  money,  goods,  bond,  bill,  mite, 
fecto  on  banker's  draft,  or  ether  Taluable  security,  or  ei&cts,  for  or  io  the  nune 
their  mas-Qj.  q„  ^^  account  of  his  master  or  roasters,  or  employer  or  employers, 
count  and^^^  ^^^^^  fraudulently  embezzle,  secret,  or  make  away  with  the  sr^me, 
fraudulent-  or  any  part  thereof,  every  such  offender  shall  be  deemed  to  have  ftldoi- 
ly  embez-  ously  Stolen  the  same  from  his  master  or  master,  employer  or  employers, 
zlin|  or  se-  {q^  ^hose  use,  or  in  whose  name  or  names,  or  on  whose  account  the 
Mat"Sier^  samc  was  or  were  delivered  to,  or  taken  into  the  possession  of  sucb  ser- 
of,  shall  be'vi^Qt,  clerk,  or  other  person  so  employed,  although  such  money,  goods, 
deemed  to  bond,  bill,  note,  banker's  draft,  or  otner  valuable  security,  was  or  were 
havefeloni-no  otherwise  received  into  the  {lossession  of  his  or  their  servant,  clerk, 
Ae  ^c"®*^  other  person  so  employed;  and  every  such  offendec*  his  adviser,  pro- 
and  such^^'*®''*  aider  or  abettor,  being  thereof  lawfully  convicted  or  attainted, 
offendera  k  shall  be  liable  to  be  transported  to  such  parts  beyond  the  seas  as  his 
their  abet-  Majesty,  by  and  with  the  advice  of  his  Pnvy  CounciU  shall  appoint,  for 
ton  shall,  ^i^y  ^efm^  not  exceeding  fourteen  years,  in  the  discretion  of  the  court 
t^^be^ia^  betore  whom  such  offender  shall  be  convicted  or  adjudged, 
ble  to  be  transported  for  fourteen  years. 
[  559   3 


52  GEO.  3.  c  63.  A.  D.  1813. 

f 

«f  n  *Sct  for  more  effectually  prevetMng  the  Embezzlement  of  Securities 
for  money^  and  other  Effects^  left  or  deposited  for  safe  Ctutody^  or 
other  special  Purposes^  in  the  Hands  of  Bankers^  MerchaniSy  Brokers^ 
Attorneys^  or  other  Agents. 

*  Whereas  it  is  expedient  that  due  provision  should  be  made  to  pre- 

<  vent  the  embezzlement  of  government  and  other  securities  for  rooner, 

'  plate,  jewels,  and  other  personal  effects,  deposited  for  safe  castody, 

*  or  for  any  special  purpose,  with  bankers,  merchants,  brokers,  attor- 

I  *  neys,  and  other  agents,  entrusted  by  their  customers  and  employers ;' 

Be  It  therefore  enacted  by  the  King's  Most  Excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 

Persons  of  the  same,  Tliat  if  any  person  or  persons  with  whom  (as  banker  or 

fiobjeet    to  bankers,  merchant  or  merchants,  broker  or  brokers,  attorney  or  atto^ 

punish-       neys,  or  agent  or  agents  of  any  description  whatsoever)  any  ordinance 

^Jg'j^*^' debenture,  exchequer  bill,  navy,  victualling  or  transport  bill,  or  other 

mentof  any  ^^^U  warrant  or  order  for  the  payment  of  money,  state  lottery  tibket  or 

deed,      or  certificate,  seaman's  ticket,  bank  receipt  for  payment  of  any  (oan,  lodi^ 

other  secu-  b<ind,  or  Other  bond,  or  any  deed,  note,  or  other  security  for  money,  or 

w  entrust '^"^  any  share  or  interest  in  any  national  stock  or  fund  of  this  or  any 

cd  to  their  ®^f''  country,  or  in  the  stock  or  fund  of  any  corporation,  company  or 

care.  society  established  by  act  of  parliament  or  royal  charter,  or  any  pov^' 

[   560    ]  of  attorney  for  the  sale  or  transfer  of  any  such  stock  or  fund,  or  aoy 

share  or  interest  therein,  or  any  plate,  jewels,  or  other  personal  eifKts 

shall  have  been  deposited,  or  shall  be  or  remain  in  safe  custody,  or  up<m 

or  for  any  special  purpose,  ,{withottt  any  authority,  either  general,  spe- 
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ciali  GonditioDaly  or  discretioiiary,  to  mU  or  pledge  mch  debenture,  Wl»Ayy»inwg. 
warrant,  order,  state  lotterj  ticket  or  certificete,  ieatmiii's  ticiket,  bank  '"""•""""'''7"' 
receipt,  bond,  deed,  9ote,  or  other  eecurity,  pt«^  jewels,  or  ptber  per- 
sonal effects,  or  to  sell,  transfer  or  pledge  die  atook  or  fund,  or  share  of 
interest  iu  the  stock  or  fund  ia  which  such  aeeurit^  or  power  of  attor- 
ney abali  relate)  shall  8^)1,  negjstiate,  transfeiv  assign,  pledee*  embex- 
zle,  secrete,  or  in  an^  manner  apply  to  his  or  their  oiirn  use  or  benefit, 
any  such  debenture,  bill,  warrant,  order,  state  lottery  ticket  or  certifi- 
cate, seaman's  ticket,  bank  receipt,  bond,  deed,  note,  or  other  security, 
as  hereinbefore  mentioned,  plate,  jewels,  or  other  personal  effects,  or 
the  stock  or  fund,  or  share  or  interest  in  the  stock  or  fund  to  which 
such  security  or  power  of  attorney  shall  relate,  in  violation  of  good  faith, 
and  contrary  to  the  special  purpose,  for  which  the  things  hereinbefore 
mentioned,  or  any  or  either  of  them,  shall  have  been  deposited,  or  shall 
have  been  or  remained  with  or  in  the  hands  of  such  person  or  persons, 
with  intent  to  defraud  the  owner  or  owners  of  any  such  instrument  or 
security,  or  the  person  or  persons  depositing  the  same,  or  the  owner  or 
owners  of  the  stock  or  fund,  share  or  interest,  to  which  such  security  or 
power  of  attorney  shall  relate,  every  person  so  offending  in  any  part  of 
the  United  Kini^dom  of  Great  Britain  and  Ireland,  shall.be  deemed  and 
taken  to  be  guilty  of  a  misdemeanor,  and  being  thereof  convicted  ac- 
cording to  law,  shall  be  sentenced  to  transportation  for.  any  term  not 
exceeding  fourteen  years,  or  to  receive  such  other  punishment  as  may 
by  law  be  inflicted  on  a  person  or  persons  guilty  of  a  misdemeanor,  and 
as  the  court  before  which  such  offender  or  offenders  shall  be  tried  and 
convicted  shall  adjudge. 

<  II.  And  whereas  it  is  usual  for  persons  having  dealings  with  bankers, 

*  mershants,  brokers,  attorneys  and  other  agents,  to  deposit  or  place  in 
^  the  hands  of  such  bankers,  merchants,  brokers,  attorneys  and  other 

*  agents,  sums  of  money,  bills,  notes,  drafts,  checks,  or  orders  for  the 

^  payment  of  money,  with  directions  or  orders  to  invest  the  moneys  so  [   561   3 

*  paid,  or  to  which  such  bills,  notes,  drafts,  checks  or  orders  relate,  or 
^  part  thereof,  in  the  purchase  of  stocks  or  funds,  or  in  or  upon  govern- 
^  ment,  or  other  secunties  for  money,  or  to  apply  and  dispose  thereof 

*  in  other  ways  or  for  other  purposes;  and  it  is  expedient  to  prevent  em- 

*  bezxlement  and  malversation  in  such  cases  also;'  Be  it  therefore  en-    For  pre- 
acted  by  the  authority  aforesaid,  that  if  any  such  "banker,  merchant,      venting 
broker,  attorney  or  other  a^ent,  in  whose  hands  any  sum  or  sums  <>f  ^2*^7 
money,  bill,  note,  draft,  check,  or  order  for  the  payment  of  any  sum  or®  di8iH»S« 
sums  of  money  shall  be  placed,  with  any  order  or  orders  in  writing,  and  for      tbcir 
signed  by  the  party  or  parties  who  shall  so  deposit  or  place  the  same,  to  own  use  of 
invest  such  sum  or  sums  of  money  or  the  money  to  which  such  bill,  note,  P">P^^*' 
draft,  check  or  order  as  aforesaid  shall  relate,  in  the  purchase  of  ^Dy^S^m 
stock  or  fund,  or  in  or  upon  government  or  other  securities,  or  in  any 
other  way  or  for  any  other  purpose  specified  in  such  order  or  orders, 

shall  in  any  manner  apply  to  his  or  tneir  own  use  and  benefit,  any  such 
sum  or  sums  of  money,  or  any  such  bill,  note,  draft,  check  or  order  for 
the  payment  of  any  such  sum  or  sums  of  money  as  hereinbefore  mentioned, 
in  violation  of  good  faith,  and  contrary  to  the  special  purpose  specified 
in  the  direction  or  order  in  writing  hereinbefore  mentioned,  with  intent 
to  defraud  the  owner  or  owners  of  any  sum  or  sums  of  money;  every 
person  so  off*ending  in  any  part  of  the  Unit^  Kingdom,  shall  in  like 
manner  be  deemed  and  taken  to  be  guilty  of  a  misoemeanor,  and  being 
convicted  thereof  according  to  law,  &hali  incur  and  suffer  such  punish- 
meot  as  hereinbefore  mentioned. 
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^^«wa».     Ill,  ProTided  alwajSt  and  be  it  further  enacted  by  the  authority 

*""""J"""""""'"  aforesaid,  that  nothing  herein  contained  shall  extend,  or  he  construed 
to  prevent*^  extend,  to  prevent  any  of  the  persons,  hereinbefore  mentioned  from 
Vtnonn  re-  receiving  any  money  which  shall  be  or  become  actually  due  and  paTa- 
ceiyiog mo- ble  Upon  or  by  virtue  of  any  of  the  instruments  or  securities  hereinW- 
ney  due  on  fore  mentioned,  according  to  the  tenor  and  effect  thereof,  in  such  man- 
•ecurities.   ^er  as  he  or  they  might  have  done,  if  this  act  had  not  been  made. 

Not  to  ex-  IV.  Provided  also,  and  be  it  further  enacted  by  the  authority  afore- 
*«nd  to  said,  that  the  penalty  by  this  act  annexed  to  the  commission  of  any  of- 
J^^^j^  fence  intended  to  be  guarded  against  by  this  act,  shall  not  extend,  or 
privy  to  oE  ^  construed  to  extend,  to  any  partner  or  partners,  or  other  person  or 
fence.  persons  of  or  belonging  to  partnership,  society  or  firm,  except  only  such 
f  562  J  partner  or  partners,  person  or  persons,  as  shall  actually  commit  or  be 
accessary  or  privy  to  the  commission  of  such  offence  :  any  thing  here- 
in contained  to  the  conti-ary  in  anywise  notwithstanding. 

Not  to  les-     V.  Provided  also,  and  be  it  further  enacted  by  the  authority  afore- 
Mn       u)jg|i](]^  that  nothing  in  this  act  contained,  nor  any  proceeding,  conviction 
Uw^  ^  or^**  j^^g^c'^t  to  be  had  or  taken  thereupon,  shall  hinder,  prevent,  les- 
equity,  rc-^en,  or  impeach  any  remedy  at  law  or  inequity,  which  any  party  or 
garding      parties  aggrieved   by  any  offence  a^inst  this  act  might  or  would  hi^e 
P*f^J^     •g-had,  or  have  been  entitled  to,  if  this  act  had  not  been  made,  nor  acy 
grieved,     proceeding,  conviction,  or  judgment  had  been  had  or  taken  thereupon: 
but  nevertneless  the  conviction  of  any  offender  against  this  act  shall  m 
be  received  in  evidence  in  any  action  at  law,  or  suit  in  equity,  against 
such  off*ender  $  and  further,  that  no  person  shall  be  liable  to  be  con- 
victed by  any  evidence  Mbatever,  as  an  offender  against  this  act, Iq 
respect  of  any  act,  matter  or  thing  done  by  him,  if  he  shall,  at  anv  time 
previously  to  his  being  indicted  for  such  offence,  having  disclosed  sach 
act,  matter  or  thing  on  oath,  under  or  in  consequence  of  any  compul- 
sory process  of  any  court  of  law  or  equity,  in  any  action,  suit,  or  pro- 
ceeding, in  or  to  whom,  he  shall  have  been  a  party,  and  which  shall 
have  been  bona  fide  instituted  by  the  party  aggneved  by  the  acu 
matter  or  thing,  which  shall  have  been  committed  by  suck  offender 
aforesaid. 

Not  to  af-     ^''  Provided  always,  and  it  is  hereby  expressly  enacted  and  declared 
feet     tros-that  nothing  in  this  act  contained  shall  extend  to  or  affect  any  person  or 
leet       or  persons  being  a  trustee  or  trustees  in  or  under  any  marriage  settlement, 
mortgagees  ^ill^  or  other  deed  or  instrument,  or  being  a  mortgagee  or  mortgagees 
of  any  property  whatsoever,  whether  real  or  personal,  in  respect  of  any 
act  or  acts  done  by  any  such  person  or  persons  in  relation  to  the  pro- 
perty comprized  in  or  affected  by  any  such  trust  or  mortgage  as  aiort- 
said. 

Punish-     VII,  Provided  always,  and  be  it  enacted,  that  every  person  vrb 

ment      of  shall  commit  in  Scotland  any  offence  against  this  act,  which  by  the  pro- 

fcndin*  *?^  .visions  thereof  is  constituted  a  misdemeanor,  shall  be  liable  to  be  put- 

^"tJand,"*^?^^^^  ]^y  ^^^  ''^^^  imprisonment,  or  by  either  of  them,  or  by  transpoita- 

tion  for  any  term  not  exceeding  fourteen  years,  as  tiie  judge  or  judges 

before  whom  such  offender  shall  be  tried  and  convicted  may  direct. 

wstr^V*'*     VIII.  Provided  alwavs,  and  it  is  herebv  enacted,  that  nothing  hertin 
bankers      contained  shall  extend  to  restrain  any  banker,  merchant,  bi-oker.  at. 

from  disposing  of  securiliw  on  which  they  have  a  lies. 
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torney,  or  other  agents  from'  selling,  nc^tiating,  transferringf  or  other- 
wise disposing  of  any  securities,  property  or  other  effects  as  aforesaid, 
in  their  cnstody  or  possession,  npon  wmch  they  shall  have  any  lien, 
claim  or  demana,  which  by  law  entitles  them  to  sell  or  dispose  thereof, 
unless  such  sale,  transfer  or  other  disposal  shall  extend  to  a  greater 
number  or  to  a  greater  part  of  such  securities,  property,  or  other  effects 
as  aforesaid  than  shall  be  requisite  or  necessary  for  the  purpose  of  pay- 
ing or  satisfying  such  lien,  claim  or  demand  ;  any  thing  nereinbefore 
contained  to  the  contrary  thereof  in  anywise  notwithstanding. 


(     5{vJ     ) 
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*  N.  B.  The  interest  on  a  bill  or  note  (except  when  it  carries  interest  bj 
the  term  of  it  from  th^  date)  is  to  be  calculated  irom  the  time  it  fell  due,  un- 
til the  day  when  finid  judgment  will  be  signed.  The  calculation  may  be  it 
the  rate  of  one  penny  for  each  pound  each  month)  but  the  above  table  affords 
the  more  precise  mode  of  calculation. 
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Q^  Note,  tux  Bxnoixif ce  m  vo  thb  bbackbv  faohtg* 


A.. 

Abatement, 

in  an  action  against  one  of  two  joint  makers  of  a  note,  advantage  of 
omissions  of  the  other  must  be  taken  by  plea  in  abatement,  539. 

if  one  of  several  acceptors  is  an  infant,  and  he  is  left  out  of  the  de- 
claration, plea  in  abatement  is  not  sustainable,  353. 

ABSCONDING.— (See  "  Bemovai:') 

iMf  the  drawee.  [164.  261. 

etiect  thereof  as  to  presentment  for  acceptance   or   pajment, 
of  the  protest  thereupon  for  better  security,  240. 
of  drawer  or  indorser,  when  an  excuse  for  delay  in  notice  of  dishon- 
our,  212.  319. 

ABSENCE — (See  '^Mtcondmg;* '' Betnoval.") 

ACCEPTANCE, 

l»  what  bills  necessary,  158.— (See  ^^Freieniment/or  Acctptance^*) 

defined,  165. 
By  whom  to  be  mads,  165,  6,  7. 

by  an  executor  or  administrator,  but  he  is  personally  liable, 

lS5.—{See^I!xecuior.\')  [166.  170. 

holder  is  entitled  to  ioeist  on  acceptance  according  to  tenor, 
if  drawee  has  not  capacity  to  contract,  bill  may  be  treated  as 

dishonoured,  166,  7. 
by  an  agent,  166.  23  to  29.— fSee  «  A^ent:^) 
question  whether  holder  bound  to  acquiesce  in  receiving  accept* 

ance  by  an  a^nt,  166. 
by  a  partner,  166,  7.  29  to  40.— (See  ^' Partner:^) 
there  cannot  be  a  series  of  acceptors  to  same  bill,  166. 
by  one  person  when  bill  directed  to  two  not  in  partnership,  bill 

may  be  considered  as  dishonoured,  167. 

ThB  Hmt  when  to  be  made,  167  to  170. 

the  drawee  has  twenty-four  hours  to  accept  a  bill,  167. 

promise  to  accept  before  bill  drawn  how  far  valid,  1 67,  8,  9. 

only  considered  as  to  foreign  bilk  and  bills  drawn  before  1st  Au- 
{foat,  1821,  as  now  by  1  &  2  Geo.  4  c.  78,  acceptance  of 
inland  bill  made  after  1st  Ausust,  1821,  must  be  in  writing  on 
fccaofbiU,  167. 

on  a  blank  stamp,  169. 
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ACCEPTANCE— (con«nM«d. ) 

7Ae  time  when  to  be  made^-^coniinued.) 
may  be  after  the  bill  is  aue,  169. 

may  be  after  a  prior  refusal  to  accept^  169.  [1^9. 

how  far  such  acceptance  would  discnarge  drawer  and  indonerst 
what  liability  such  acceptor  would  ineur«  169.  [162, 170. 

drawee  ought  not  to  accept  if  he  knows  of  drawer's  &ilure, 
when  it  may  be  made  after  drawer's  death,  170. 
Oftheform^  effect  and  extent  of  accqUanceSj  170  to  182. 

before  recent  act  of  1  &  2  Geo.  4*  c.  78,  it  might  be  verbal  or  in 

writing,  but  bolder  might  insist  on  the  latter,  170« — See  enatt- 

ments  of  this  actf  in  the  Appendix. 
but  by  1  &  2  Geo.  4.  c.  78^  all  acceptances  of  inland  bills  after 

1st  August,  182 is  must  be  in  writins  on  the  face  of  bill,  170. 
holder  may  insist  on  one  according  witli  the  bill,  i70, 1. 
the  holder  may  refuse  an  acceptance  payable  at  a  banker's,  bat 

if  he  does  not,  and  is  guilty  of  neglect^  drawers  and  indorsen 

discharged,  171. 
what  is  an  acceptance  is  a  question  of  law,  and  not  of  fact,  171. 
before  recent  act  might  be  on  the  bill  itself,  or  on  another 

paper,  171.  ' 

but  act  only  relates  to  inland  and  not  foreign  bills,  and  it  is  still 

necessary  to  consider  the  decisions  as  they  still  affect  foreign 

bills,  ana  inland  bills  drawn  before  the  1st  August,  1821,   172. 
a  letter  by  drawee  of  a  foreign  bill  to  the  drawer,  promising  to 

accept  a  bill  already  drawn,  is  an  acceptance,  173. 
if  drawee  acknowledge  his  hand-writing  to  holder,  he  cannot 

afterwards  insist  it  is  a  forgery,  173. 
Jin  absolute  acceptance^  173  to  179. 
defined,  ana  how  made,  173  to  176. 
when  bill  payable  after  sight  usual  to  add  the  date,  173. 
but  when  such  date  is  not  in  the  same  hand-writing,  but  the 

acceptance  is  written  under,  it  is  evidence  of  the  time  of 

acceptance,  173.  [173, 4. 

when  made  by  other  than  drawee  his  name  ^ould  appeVf 
private  mark  between  banker  and  banker  ^hen  an  acceptance, 
ny  a  partner  in  name  of  firm,  174.  39.  [173» 

by  an  asent  for  principal,  174.  27. 
if  a  bill  is  payaole  in  a  large  town,  acceptance  should  pmnt  out 

a  particular  house  there,  174. 
and  if  it  does  not,  holder  may  protest,  174. 
effect  of  an  acceptance  payable  at  a  particular  place,  174. 177. 
if  drawee  wish  bill  to  be  payable  at  a  particular  place,  he  must 

expressly  state  it  on  bill,  226. 
what  will  amount  to  an  acceptance,  174  to  179. 
acceptance  of  foreign  and  inland  bills  drawn  before  1st  August, 

1821,  may  be  implied,  175.  [179. 

what  is  sufficient  to  imply  an  acceptance  of  such  bills,  175  to 
detaining  such  bills  left  for  the  express  purpose  of  acceptance, 

.        L175, 6. 
but  mere  delivery  only  without  other  circumstances,  will  not 

amount  to  acceptance,  though  drawee  destroyed  the  bill,  176. 
a  check  may  be  retained  by  a  banker,  and  then  returned,  176^ 
as  far  as  respects  inland  bills  drawn  after  1st  August  1B21» 

these  constructive  acceptances  put  an  end  ta^  and  acceptance 

must  appear  in  writing  on  face  of  biU»  176. 
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ACCEPTANCE— (con/»ntif(f.) 

t^ri  absolute  acceptance — (contirmed.) 

a  verbal  or  written  promise  to  accept  an  existing  bill  is  an  ac- 
ceptance, 176  to  179  [167,  8. 
how  far  a  promise  to  accept  a  bill  not  drawn  will   bind,  177* 
instances  ot  promises  held  to  amount  to  an  acceptance,  177,  8,  9* 
a  promise  to  accept  on  an  executory  consideration,  how  far  bind- 
ing, 177. 
what  does  not  amount  to  an  acceptance,  177,  8. 
when  the  acceptance  is  doubtful,  drawee  maj  rebut  the  presump* 
tion  in  favour  of  it,  178,  9. 

A  Cimditional  acceptancef  180, 1. 

defined,  180. 

drawee  may  make  conditional  acceptance  payable  on  a  contin- 
gency, 180. 

but  bolder  is  not  compellable  to  receive  it,  180, 

what  is,  and  what  is  not  a  conditional  acceptance,  180,  1. 

if  holder  receives  i^  he  should  give  notice,  180, 

when  the  contingency  happens,  the  acceptance  becomes  abso- 
lute, 181.  rtian.") 

how  to  declare  on  such  an  acceptance,  181. — (See  ^^DedarO' 

how  to  make  a  conditional  acceptance,  181. 

when  acceptance  in  writing  and  condition  not,  how  far  such  con- 
dition operates,  181. 

when  conaitional  acceptance  ambiguous,  parol  evidence  admiB« 
sible,  181. 

A  partial  or  varying  acceptance^  182. 
what  it  is,  182. 
to  pay  part,  182. 

to  pay  at  a  different  time  or  place,  182. 
to  pay  part  in  money,  part  in  bills,  182. 
its  legal  obligation,  182. 

if  bolder  accepts  such  acceptance,  he  should  give  notice,  182. 
of  the  liability  of  an  acceptor  in  general,  183  to  ISS.— (See  **  A- 

4ieptorJ* 
whether  an  acceptance  can  be  revoked,  186  to  188. 
how  liability  of  acceptor  may  be  released  or  discharged,  138  to  193. 
indemnity  to  acceptor,  and  his  ri^ht,  195,  6. 
liability  of  a  third  person  promissing  to  pay  a  bill,  193  to  195. 
when  necessarv  to  describe  in  pleading  an  acceptance,  payable  at  a 
particular  place,  250  to  259.— (See  "  Declaration**  ^^  Presentment 
for  Payment") 
question  whether  evidence  of  an  acceptance  after  bill  due  is  admissi- 
ble on  an  allegation  in  the  declaration  that  it  was  made  before 
due,  358. 
not  necessary  to  be  stated  in  an  action  against  drawer,  358.  377. 
if  it  be,  it  roust  be  proved^  unless  shown  that  he  indorsed  after  ac- 
ceptance, or  promised  to  pay  after  due,  377,  8. 
a  conditional  acceptance  must  be  stated  in  pleading  accordingly,  or 

variance  fatal,  though  condition  performeu,  358. 
it  is  not  an  admission  of  drawer's  hand-writing  to  indorsements, 

though  made  after  such  indorsements,  390,  1. 
if  promise  laid  to  testator,  acceptance  in  testator's  life-time  must  be 

proved  in  an  action  by  an  executor  against  acceptor,  398. 
pnma  facie  eridence  of  effects  in  acceptor's  hands,  410. 
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acceptance:  supra  protest, 

of  a  bill  of  exchange,  what  is,  92j 

obli^tions  imposeo  by  an,  2S. 

cannot  be  maoe  till  after  refusal  to  accept  bj  drawee,  158« 

any  persons  aiay  without  drawer's  consent  or  that  of  indorsers,  240)  h 

for  tne  honour  of  a  particular  party  to  it^  S4K 

how  it  is  in  general  made,  241. 

for  what  purpose  it  is  made,  241. 

such  an  acceptance  enures  to  benefit  of  Mbseqiient  parties,  d41« 

jBy  wJumt  it  may  be  made^  241,  2. 

the  drawee  of  a  bill  may  make  an  acceptance  on  it,  241  • 

if  drawee  so  accepts,  a  protest  should  nrst  be  made,  241. 

if  holder  insists  on  an  aosolute  acceptance,  drawee  should  caned 
the  one  he  had  made,  241. 

and  a  bill  having  on  it  one,  may  be  afterwards  accepted  mpra 
protest  again,  241. 

no  one  should  accept  a  bill  under  protest  forliononr  of  drawer, 
without  ascertaining  cause  of  reiusal  of  drawee,  241,  2.   [242. 

but  if  he  accepts  for  honour  of  indorser,  no  inquiry  necessary, 

holder  not  obliged  to  receive  an  acceptance  nipra  protest^  242. 

Mode  of  accepting  supra  protest,  242. 

must  be  made  in  presence  of  a  notary,  242* 

a  general  acceptance  supra  protest  is  considered  as  made  for  the 
nonour  of  the  drawer,  242. 

when  it  is  made  so  as  to  bind  drawer  and  indorser,  notice  of  it 
should  be  given  to  the  indorser,  242* 

holder  should  take  care  to  get  bill  protested  before  such  accept- 
ance is  made,  242. 

Liability  of  the  acceptor  supra  protest^  242,  3. 

as  obligatory  as  if  no  protest  had  intervened,  242. 
extends  according  for  whose  honour  the  acceptance  made*  242. 
it  is  only  conditional,  and  presentment  for  payment  must  be 
made  to  drawee,  and  protested  in  case  of  refusal,  242,  S. 

Right  cf  an  acceptor  n^ra  protest^  243,  4. 

he  may  claim  indemnity  from  such  person  for  whose  honour  he 

accepts,  243. 
or  from  drawer  wr  acceptor^  243. 
when  in  case  of  bankruptcy  of  drawer  equity  will  compel  snch 

acceptor  first  to  resort  to  drawer's  estate,  243. 
acceptor  fiir  the  honovr  of  tndoiser  cannot  sae  any  sabaeqaent 

parties,  244. 

A€CBPTOR.^-(See  «  Jieeeptmce,^*  «« Drmoeej^*  «« AccepUmtt  n^pta  pro- 
Defined,  who  is  an  acceptor,  1.  20.  [/esT.'^) 

Of  the  liability  of  the  acceptor^  183  to  188. 

HaUe  according  to  terms  of  acceptance,  183.*-(See  <*wff- 
is  primarily  liaUe  to  pay  the  bill,  183.  [ceptaneer) 

unless  expressly  maae  payable  a  particular  place  on  the 
face  of  the  bill,  acceptor  cannot  inrnt  ob  presentment, 
192.2^0  to  259. 
when  not  liable  to  pa^r  re-exchange,  183* 
not  liaUe  to  pay  bill  if  he  accepted  it  without  vafaie  givea 

by  plaintif,  183.  70. 
iMy  show  acceptance  to  be  partly  for  valn«  and  ptrtly  far 
plamtiff 's  accoiMBodstion,  168.  71. 
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ACCBPTORr-.(con/tntied.) 

Of  iht  liability  of  the  acceptor — {continued. ) 

but  liable  though  he  nas  received  no  consideration,  if  bill  in 

bands  of  holder  for  value,  68,  9.  183. 
and  this  though  holder  was  aware  of  the  circumstance,  183* 
holder  receiving  a  bill  with  knowledge  of  its  having  been 
given  for  accomraodation  of  party  dealing  with  him,  niaj 
retain  it  as  security  for  subsequent  balance,  unless  accept* 
or  withdraw  bill,  184. 
otherwise  if  accepted  for  a  particular  purpose,  which  is  after- 
wards satisfied,  and  holder  have  notice,  184. 
not  liable  if  plaintiffs  are  agents  of  a  tliird  person  who  ought 

not  to  recover,  184. 
liable  though  drawer's  name  forged,  185.— (See  "/brgcry.") 
liability  of  executor  as  an  acceptor,  185. 
the  obligation  of  an  acceptor  in  general  irrevocable,  186. 
in  what  cases  he  may  revoke  or  alter  his  acceptance,  186  to 

188.  193. 
after  acceptor  has  cancelled  his  acceptance,  and  holder  noted 

the  bill,  he  cannot  afterwards  sue  such  acceptor,  187. 
,two  persons  cannot  be  separately  liable  as  acceptors,  166. 

JSow  liability  ofaccmtor  discharged,  188  to  19S.-*(See  "  H^aiver.") 

cannot  oe  discharged  in  general  but  by  payment,  express  re* 
lease,  or  waiver,  188  to  191. 

an  express  verbal  discharge  sufficient,  183.  190. 

but  it  roust  be  an  absolute  renunciation  and  founded  on  con* 
sideration,  190. 

What  amounts  to  a  discharge,  191. 

if  acceptance  made  in  a  foreign  country,  and  obligation  by 
law  of  that  country  vacated,  the  acceptor  is  discharged, 
188. 

is  not  discharged  by  a  release  from  drawer  to,  before  such 
acceptance  made,  190. 

is  discharged  if  holder  obtains  the  property,  on  faith  of  which 
the  acceptance  was  made,  191. 

liability  of  a  special  acceptance  discharged  by  a  general  pro* 
test  or  notice  of  dishonour,  182,  7,  8.  192. 

not  discharged  by  neglect  to  present  a  bill  payable  at  a   • 
banker's,  sed  auaere,  192. 

but  not  liable  without  presentment  made  if  bill  was  express- 
ly made  payable  at  a  particular  place,  192. 259. 

not  discharged  if  presentment  was  not  made  at  banker's  at 
time  when  bill  became  due,  unless  such  neglect  was  to  his 
prejudice,  Rhodes  v.  Gent.,  MS. 

>vhen  holder  giving  time  to  drawer  does  not  di8chai|;e  ac- 
commodation acceptor,  192. 

holder  guilty  of  laches  in  re^rd  to  a  bill  indorsed  over  by 
acceptor,  in  discharge  of  his  acceptance,  releases  accept- 
or, 192. 

otherwise  if  the  bill  was  not  indorsed  by  acceptor,  193. 

how  far  an  alteration  of  an  acceptance  will  discharge  the  ac- 
ceptor, 193. 

Of  indemnity  to  acceptor^  and  his  right ,  195,  6* 

what  security  as  indemnity  should  be  taken  by  accommoda* 
tion  acceptor^  195«-*-(See  ^  Jicc9mmodation  JSiU.**) 
CHrmr  057  iitis*  9  S 
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ACCEPTOBr^cantinued. ) 
MisceUaneous  painia. 

release  bjr  drawer  to  acceptor  does  not  affect  pajee^s  rig;ht  of  ac- 
tion, 5. 

set-off  due  from  drawer  to  acceptori  does  not  affect  holder's  ac- 
tion,  5. 

of  a  bill  who  was  an  infant  at  the  time  of  drawingt  hut  of  age  whea 
accepted,  is  liable,  17. 

in  an  action  against  acceptor  infancy  of  tndorser  bo  defence,  20. 

acceptor  for  the  honour,  who  is,  22.— -(See  dutptanu  iupra 
proUsL*^) 

obligations  of  an  acceptor  for  the  honour,  22. 

discounting  his  own  acceptance  at  a  premium  exceeding  5  per 
cent  not  nsnrjr,  77,  89. 

refusing  to  rive  acceptance  or  payment,  notice  must  be  given  to 
drawer,  98. 

time  for  payment  g^ven  to,  discharges  the  other  parties  to  a  bill,  98. 

alteration  of  bill  m  the  date  after  acceptance  without  consent  of 
acceptor,  makes  bill  void,  100,  1. 

exchan^  of  an  acceptance  by  one^  with  anotheti  ia  a  yalnable 
consideration,  104,  5. 
is  a  negotiation,  104,  116,  151.  [107, 196. 

of  an  acooinmodAtion  bill,  may  claim  indeomity  from  dnwer, 

accommodation  acceptor  mBj  retain  money  in  nls  hands,  196, 
344.  fl38. 

is  bound  by  a  conditioDAl  indorsement  made  before  acceptance, 

the  same  by  a  qualified  one,  139. 

but  if  an  indorsement  of  part  of  the  money  mentioned  is  made 
after  acceptance,  he  is  not  liable,  139. 

not  entitled  to  notice  of  iodorsementst  140. 

who  is  also  one  of  several  drawers  not  entitled  to  notice  of  dis- 
honour, 211. 

cannot  in  general  call  on  an  indorser,  142.^See  ^  Holder") 

of  a  billy  when  no  right  to  refuse  payment  of  it,  because  it  is 
lost,  151,  2. 

may  be  sued  in  equity  for  non*payment  of  a  bill  elated  to  be 
lost,  152. 

there  cannot  be  a  series  of  to  same  bill,  166.  242. 

and  if  there  are  two  acceptors,  one  of  whom  was  not  a  drawee, 
he  ia  not  liable  on  the  bill,  166. 

nor  to  any  other  form  of  action,  if  consideration  be  not  express- 
ed, 166.  [162.  ira 

ought  not  to  pay  his  acceptance  if  he  knows  of  drawer's  fitilnre, 

otherwise  if  he  does  not  know  of  it,   170. — (See  «*  Batfknft*^*) 

if  holder  make  acceptor  executor,  and  die,  nght  of  action  is  ex- 
tinguished, 345. 

discharge  of  an  acceptor  hj  an  insolvent  act,  dees  not  present 
action  against  other  parties,  301.  347*  381* 

if  a  bill  purport  to  be  drawn  bv  a  firm,  and  the  declaration  state, 
that  certain  persons  drew,  &c.  accepter  is  estopped  from  dis- 
puting the  fact,  354; 

proceedings  will  not  be  stayed  in  an  action  against,  on  a  biUi 
if  holder  sues  him^  drawer,  and  indorser,  but  on  payment  of 
the  debt  and  costs  <^  all  the  actions,  4A9w— (6oe  «•  Si<yifii 
ProctedingB.^ 

what  the  best  course  to  pursue  in  this  case,  SG9. 


ACCEPTORr-(coii/wwerf.) 

Mseellaneout  vamis^amikmeiL ) 

.acknbwieimnent  bj,  of  debt  due,  what  sufficient  to  bar  the  Statute 
of  LimiUtions,  374.  (See  ^  JicknowUdgmeni^^'  «<  Limitatuma:* 

a  receipt  indorsed  on  back  of  bill  prima  facie  evidence  of  pay- 
ment bj,  399,  410.--(See  «« Evidmte?^) 

production  b;  him  must  be  accompaniea  by  proof  of  circulation 
after  acceptance,  and  evidence  of  nand^wntin^  to  receipt,  410. 

accommodation  acceptor  cannot  sue  drawer  on  bill,  410. 

when  he  does  sue  drawer  specially,  what  h^  must  prove,  410. 
(See  <<  JStccommodaiim  BUl^^'  ^^Evidmu.'^) 

drawerof  accommodation  bill,  when  no  witness  for  the  acceptor,  415. 

but  if  acceptor  release  such  drawer  he  will  be  competent,  415. 

though  drawer  become  bankrupt  and  assignees  are  not  released, 
415,  416. 

but  drawer  in  action  against  acceptor  for  value,  is  competent, 
416^8ee  <<  mimsaJ^ 

when  a  competent  witness  in  general,  417.— (See  ^  Witntu*^*) 

sum  recoverable  againfet,  419  to  426.— (See  ^  Damage**^) 

Of  the  liability  of  a  party  promising  to  pay  a  bitt^  195  to  195. 

the  drawee  or  any  oliier  may  make  himself  liable  to  pay  a  bill  by 

S remise  so  to  cio,  even  though  the  bill  is  invalid^  19d,  4. 
the    amount  may  be  recovered  under  the  common  money 
counts,  194. 
an  executor  liable  to  pay  draft,  if  he  promise  so  to  do,  194. 
but  such  person  or  executor  must  have  funds  in  his  buds,  and  ex- 
pressly promise  to  pay,  or  holder  cannot  recover,  195. 

ACCIDENT, 

how  far  an  excuse  for  delay  in  notice,  212,  13.  233. 

ACCOMMODATION  BILL.— (See  «  Connderatum,*'  «  deetptanee.^*) 
what  and  how  far  considered  pernicious,  4. 
when  no  consideration  between  payee  and  drawer  of  a  bill  but  only 

between  payee  and  acceptor,  such  a  bill  not  to  be  deemed  an  a^- 
f  oommodation  bill,  199,  200. 

liability  and  rights  of  drawer  of,  141, 2.  6,  7. 

drawer  of  not  entitled  to  notice  of  dishonour,  when,  198. 

dffmwn  for  accommodation  of  pavee,  though  drawer  had  no  effects  in 

drawee's  hands,  but  payee  nad  such,  drawer  entitled  to  notice, 

quaere,  200, 1. 
so  where  drawn  for  remote  indorsees'  accommodatiim,  drawer  en* 

titied  to  notice,  202. 
accepted  for  drawer's  accommodation,  and  discounted  by  banker  for 

him  and  then  dishonoured,  and  afterwards  drawer's  account  was 

in  his  favour,  bill  to  be  considered  as  paid,  289,  300. 
acceptor  of  must  sue  drawers  specially  and  not  on  bill,  344.  410. 
liability  of  the  acceptor  of,  70.  183.  4. 
holder,  with  notice,  giving  time  to  drawer  does  not  dischai|;e  ac« 

ceptor,  121. 
bolder  of  bill  made  for  drawer's  or  payee's  accommodation  does  not, 

by  releasing,  giving  time,  or  takms  part  payment  from  drawer  or 

payee,  discnarge  tl^  acceptor  c^r  maker,  298,  9. 
this  doctrine,  though  once  doubtedi  now  fully  settied,  299. 
but  acceptor  discharged  if  holder  being  drawer's  banker  received 

from  him  enough  to  cover  it,  219,  300, 
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ACCOMMODATION  BILL— (con/t>tii«rf.) 

if  tliird  party  pays  bill  for  drawer's  honour,  acceptor  not  liaUe  to 

such  person,  321. 
liable  to  an  indorser  for  like  accommodationy  146. 
who,  in  case  of  acceptor's  bankruptcy ,  may  prove  under  commisnoDy 

146,  r. 

want  of  consideration  in  action  by  bona  fide  holder  will  not  discharge 

acceptor,  68,  9.  183. 
not  liable,  if  indorsed  to  plaintiff,  after  bill  became  due  without  ralve 

men,  129. 
bolder  bona  fide  may  retain  for  subsequent  balance,  184. 
accepted  for  a  particular  purpose  cannot  be  applied  by  a  holder  with 

notice  to  any  other  use,  184. 
where  plaintiff  is  agent  for  another  person  who  ought  not  in  justice  to 

recover  on  bill,  acceptor  not  liable,  184. 
what  a  waiver  of  acceptor's  liability,.  191. 
rights  of  an  accommodation  acceptor  in  general,  195,  6.  344. 
may  and  should  claim  and  take  a  written  indemnification  from  draw- 
er, 107.  344.  195.  [;i96.  S44. 
when  no  express  contract  the  law  implies  a  contract  to  indemmfj) 
where  sum  above  jS!20,  a  written  undertaking  should  be  stamped,  195. 
where  bankruptcy  of  drawer  apprehended,  a  counter  bill  should  be 

taken,  195. 
agent  ^cceptin^  an,  for  employer,  may  retain  money  of  his  principal 
to  indemnify  himself,  106.  344. 
so  may  acceptor,  344.  1 96. 
the  same  when  person  not  an  agent  does  so,  sed  quaere,  344. 

and  this,  though  drawer  commits  an  act  of  bankruptcy,  196. 
acceptor  of,  may  prove  under  commission  of  bankruptcy  against  draw- 
er, though  he  paiA  the  bill  after  the  bankruptcy,  196. 
what  evidence  necessary  in  action  by  acceptor  of,  against  drawer,  to 

recover  money  paid,  &c.,  399.  410. 
what  is  and  is  not  prima  facte  evidence  of  payment  and  circulation, 

by  acceptor,  399.  410. 
where  drawer  is  a  competent  witness  for  acceptor  of,  in  actioa 

against  acceptor,  415. 
liability  and  rights  of  an  indorsee  of  an  accommodation  bill,  141,  % 
entitled  to  notice  oh  dishonour  of,  199.  [6, 7* 

drawn  for  accommodation  of  remote  indorsee  and  prior  names  lent 

him,  indorsee  Entitled  to  notice,  202. 
may  be  indorsed  by  a  bankrupt  after  his  bankruptcy,  116. 
not  so  if  bill  be  accepted  in  consideration  of  an  exchange  of  accept- 
ances, 116. 
bona  fide  holder  of,  may  prove  under  drawer's  commission,  though  ^^ 
has  accepted  security  and  given  time  to  the  acceptor,  295. 

ACKNOWLEDGMENT.— (See  «  Admission,''  *<  Emdenee.'^') 

what  sufficient  evidence  to  take  case  out  of  Statute  of  Limitations, 

373,  4,  5.— (See  "  Limitations.'') 
of  acceptor  of  bill,  of  debt  being  due,  under  misapprehension  of  U^ 

a^inst  him,  374. 
of  liability,  what  evidence  of  right  of  action  dispensed  with,  under 

proof  of  an,  387,  8. 
of  third  parties,  when  admissible  in  evidence,  388. 

ACT  OF  BANKRUPTCY.— (See  "  £ankrupt,"  <<  Bankrtq^e;/:') 
effect  of  as  tobills^  &c.  115  to  12^.  4»0  to  48&. 


ACTION  OP  ASSUMPSIT  ON  A  BILL  OR  NOTE, 

most  asual^remed  J  in  cases  of  bills  and  notes,  342. 

by  or  a^ains|  whom  acion  may  be  brought,  342  to  347- 

where  legal  right  created  or  liability  imposed,  they  may  be  enforced, 

where  there  are  several  indorsers^  one  of  them  mi^r  sue  acceptor  or 
drawer,  and  strike  out  all  names  below  his  own,  342,  6. 

where  a  merchant  joins  his  clerk's  name  to  his  firm,  the  action  must 
be  in  joint  names,  though  he  receive  no  profit  or  bear  no  iossy  342. 

otherwise 'if  distinctly  proved  he  had  no  interest,  347. 

if  an  action  is  brought  on  a  bill,  and  afterwards  indorsed  over  to  a  third 

.    person  who  knows  that  fact,  the  action  may  still  be  continued,  341. 

such  third  person  cannot  recover  in  another  action,  341. 

may  be  sustained  by  a  bonajide  holder  against  all  parties  to  a  bill,  &c* 
who  became  so  previously  to  himself,  342,  3.  5. 

not  on  subsequent  ones,  345. 

assignee  by  mere  delivery,  when  and  who  he  may  sue,  341.— (See 

a  person  receiving  a  bill  from  drawer  after  it  was  dishonoured  bj 
acceptor,  and  paid  by  drawer,  may  sue  such  acceptor  in  his  own 
name,  341. 

drawer  may  sue,  when,  341. — (See  ^^Drawer.'*) 

where  he  must  sue  acceptor  specially  on  the  contract  to  accept,  341. 

acceptor  liable  when  drawer  has  taken  up  and  passed  the  bill,  342. 

parties  not  originally  liable  on,  or  not  parties  to  a  bill  subsequently 
paying  it,  when  and  when^  not  they  may  sue,  130,  344,  5.-— (§ee 
^  supra  Protest;'^  '^Bail,^^  ^^ Bankers. ^^) 

what  objections  may  be  taken  to  an  action  at  suit  of  a  person  who 
,        became  holder  after  due  or  paid,  126  to  130.-— (See  ^^Indorsement.'* 

what  laches  in  the  holder  of  a  bill,  will  be  a  forfeiture  of  his  right 
of  action,  196  to  240. — (See  ^'Laches;'*  SltA  ^^ Notice  of  Non^C' 
ceptancey\ 

if  holder  make  acceptor  executor,  right  of  action  extinguished,  345. 

unless  the  executor  formerly  renounce,  345. 

when  bill  is  joint  and  several,  sometimes  advisable  to  proceed  in  se- 
parate actions,  345,  6. 

if  several  actions  are  brought  by  the  holder  against  the  different 
parties  to  a  bill,  the  commencement  of  one  action  is  no  bar  to 
the  others,  346. 

but  payment  of  the  bill  and  costs  by  one  will  discharge  the  others,  346. 

if  the  holder  reject  an  offer  to  pay  debt  and  costs,  tne  court  will  re- 
strain him  from  takins  out  execution,  346. 

but  if  the  money  is  paid  pending  several  other  actions,  he  may  pro- 
ceed for  recovery  of  costs,  346. 

against  one  of  two  obligors  in  ajoint  and  several  bond,  taking  such 
one  in  execution,  no  bar  to  an  action  against  the  other,  346. 

this  rule  extends  to  parties  to  a  bill,  346,  7. 

letting  a  subsequent  indurser  out  of  execution,  will  not  discharge  a 
prior  indorser,  298.  347. 

discharge  of  an  acceptor  by  virtue  of  an  insolvent  act,  does  not  prevent 
an  action  against  the  other  parties,  347. 

but  accepting  a  bond  from  one  party  in  satisfaction  of  it, « will  dis- 
charge the  other  parties,  347. 

the  same  rule  prevails  when  a  composition  is  entered  into  without  the 
assent  of  drawer  or  indorsers,  301.  347. 

actual  payment  will  of  course  discharge  the  rest,  347. 
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ACTION  OF  ASSUMPSIT  ON  A  BILL  OR  NOTE~(eoiilJmM£1 
action  honafde  brouglit  on  a  note,  plaintiff  maj  retun  roaaf » noQgb 

it  be  for  other  causes,  S5U 
declaration  therein,  351  to  S76.---(See  ^^ DtcULtatwM.**) 
payment  of  debt  and  costs  therein,  368,  9- 
jadgment  bj^defanlt  therein,  369  to  372. 

reference  to  master  to  complete  principal  and  interest  thdkeiB,  SG9 1» 
the  like  in  the  exchej^uer,  369.  [371 

writ  of  inquiry  therein,  369. 371. 
pleas  and  defence  therein,  372  to  t^75^ 
•Tidence  therein,  376  to  418. 
T^ict  and  damsges^  what  recoverable,  419  to  426» 

ACTION  OF  DEBT— on  a  Bill  or  Note. 

wager  of  law  allowed  in  it,  '427. 

advantages  arising  from  adoption  of  this  action,  427. 

not  susUinable  against  execntor  or  administrator,  except  in  court  of 
exchequer,  342.  427. 

or  by  the  special  custom  of  the  City  of  London,  427. 

may  be  supported  by  payee  against  maker,  when  expressed  to  be  for 
value  received,  427. 

by  payee  of  a  foreign  or  inland  bill  against  drawer,  expressed  to  be  for 
value  received,  427. 

and  by  first  indorsee  against  indorser,  427. 

uncertain  whether  in  respect  to  privity  this  action  sustainable  by  in- 
dorsee against  drawer  or  maker,  428, 

not  sustainable  on  a  collateral  engagement,  428. 

nor  by  payee  against  acceptor  of  a  bill  of  exchange,  428* 

consideration  should  be  shown  in  an  action  of  debt  on  simple  contract 

lies  against  the  maker,  but  not  the  indorser  of  a  note,  428, 9.     [428. 

does  not  lie  on  a  note  payable  by  instalments,  unless  all  are  due. 

Precedents  of  Declarations,  Appendix,  486  to  489. 

ACTION  IN  GENERAL— 

must  be  in  name  of  assignor  of  a  chose  in  action,  4. 8* 
,  reason  and  consec^uence  of,  7,  8. 
by  alien  enem^  if  indorsee  of  a  bill  only  suspended  during  war.  13* 
on  a  bill  consideration  need  not  in  general  be  proved,  and  wnere  it 

must,  68. 
in  no  case  without  notice  before  trial  so  to  do,  68. 
against  drawer  or  acceptor  of  a  bill  by  a  third  person,  is  not  barred 

by  want  of  consideration,  70. 
except  such  third  person  gave  no  value  for  it,  and  which  must  be 

proved,  70. 
of  assumpsit  will  lie  for  money  won  at  play,  not  exceeding  £10,  78. 
cannot  be  sustained  against  the  same  party  to  a  bill,  if  the  holder 

received  it  knowing  that  another  action  was  pending  on  it,  191  • 
cannot  be  sustained  if  a  bill  be  lost  after  indorsement  in  blank,  or  is 

transferrable  by  delivery,  130. 
cannot  in  that  case  be  sustained  even  on  the  consideration  of  the  biili 
nor  on  an  express  promise  without  new  consideration,  154.      [153,4. 
for  the  breach  of  a  promise  to  accept  a  non-existing  bill,  must  be  io 
name  of  the  person  to  whom  it  was  made,  169. 
will  lie  against  party  making  a  promise  to  one  indorser,  to  ptj  > 

dishonoured  bill  by  another  indorser,  237. 
being  brought  by  a  bankrupt  against  his  debtor,  debtor  may  pay  the 
money  into  court,  282. 
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ACTION  IN  GESERAh— {continued.) 

will  lie  either  against  the  pajee  ef  the  check,  er  the  hanker  who  paid 
it,  after  knowledge  of  the  one  or  ^  otiier  of  drawer's  bankrupt- 
cy, 282. 

in  and  for  moner  had  and  recetved  against  a  person  who  had  recdved 
it,  to  paj  to  the  holder  of  a  bill  bj  that  holder,  what  defence  set 
up,  SOB. 

when  an  action  may  be  supported  on  a  bill  bj  an  acceptor  against  the 
drawer,  320* 

when  an  action  may  be  supported  on  a  bill  by  a  party  paying  rnqtra 
protestj  against  a  prior  acceptor,  320. 

when  a  person  pays  the  debt  of  another  without  his  request,  Ji'e  ac- 
quires no  right  of  action  against  hiin,  321  • 

this  rule  does  not  extend  to  bills  of  exchange,  321. 

-of  troTer  will  not  lie  against  a  bona  fide  holder,  by  the  true  owner  of 
bank  notes  lost,  333. 

when  an  action  for  money  had  and  received  will  or  will  not  lie  for 
bank  notes  lost,  333. 

in  an  action  agunst  one  of  two  makers  of  a  joint  note,  adYantage  can 
only  be  taken  by  plea  in  abatement,  339. 

when  extent  of  remedy  sulqect  to  foreign  law,  94. 

upon  lost  bills  when  sustainable,  \47  to  IST.-^See  *<  LoasJ^) 

may  he  commenced  against  the  drawer  and  indorser  on  refusal  to  ac- 
cept, 230. 

when  it  lies  to  recoyer  back  money  paid  on  bill,  238.  305  to  308. 

lies  against  indorser  before  demand  on  drawer,  229. 

does  not  lie  against  assignees  of  a  bankrupt,  470. 

ADDRESS 

to  drawee  of  a  bill,  9a-*(8ee  «« IHreetion.") 

ADMINISTRATOR.— (See  «  Executor.  *') 

ADMISSION— (See    ^^  Evidence^'    ^^Acknowledgment,'*    ^^Promue'^ 
^  Hand-writing.^')  ^ 

by  defendant  of  a  particular  fact,  will  induce  court  sometimes  to 

change  venue  in  an  action  on  a  bill,  351.^ — (See  '^  Venue.") 
of  evidence  of  consideration  in  an  action  on  a  bill  when  allowed. 

364,  5 — (See  «<  Ikelar4aion.  *') 
ef  liability  what  evidence  of  right  of  action  dispensed  with,  387. 
of  liability  dis|)enses  with  proof  of  making  bill,  380.  388. 
defendant's  being  party  to  it,  380  to  389. 
^aintiflP«  interest  therdn,  396,  410. 
and  the  breach  of  contract^  4lo. 

same  by  judgment  of  default^  372.  [376. 

what  is  not  expressly  denied,  amounts  to  an  admisrion  in  pleading, 
band-writing  of  drawer  of  a  bill  and  maker  cf  a  note,  considered  as 

admitted  in  an  action  against  acceptor  or  indorser  of  a  ImU,  STT. 
tiie  payment  of  mon^  into  court,  amounts  to  an  admission  of  the  bill's 

validity,  and  that  it  was  property  stamped,  380. 
of  one  partner  of  the  hand-writing  of  the  other  to  a  bill  is  enough,  381. 
of  partnership  vrith  co-defendants,  is  proof  against  such  person  of  a 

joint  promise  to  pay  by  all,  382. 
Iha^nsMr «f  one  pakner  to  a  bill  filed  against  him,  is  an  admission 

against  the  otbeva,  982. 


580  INDEX. 

ADMISSION— (ccm/intte(f.) 

of  one  partner,  evidence  asainst  another  as  to  joint  contracts,  983. 39f« 
as  well  after  as  before  the  determination  of  the  partnership,  38^4 

397. 
a  party's  hand-writing  may  be  proved  against  him  by  his  admission, 

387 — (See"//and-M?n7in^.") 
if  he  made  such  admission  before  bill  due,  and  thereby  induced 
,    holder  to  take,  he  cannot  afterwards  dispute  the  fact,  387. 
br  endeavour  to  show  that  bill  is  a  forgery,  387. 
made  pendtns  a  compromise  is  evidence  against  defendant,  388« 
in  general  only  operates  against  party  making  it,  388. 
what  statement  in  a  letter  written  by  defendant  is  an  admission,  388. 
proof  that  one  indorser  confessed  his  signature,  no  admission  in  an 

action  of  indorsee  against  drawer,  388. 
on  face  of  pleadings  by  one  of  several  drawers^  indorsers,  or  accept^ 

ors,  of  his  signature,  will  not  dispense  with  evidence  against  m 

others,  288. 
though  if  made  in  fact  it  would  be  otherwise,  381,  82,  88. 
acceptance  is  not  an  admission  of  drawer's  indorsement,  390. 
and  it  is  not  altered  by  the  fact  of  the  acceptance  being  made  after 

the* indorsement,  390. 
the  same  rules  extend  to  acceptance  of  a  bill  drawn  and  indorsed  by 

procuration,  391. 
of  bill  payable  to  several  not  partners,  acceptance  after  indorsement 

bj^  one  18  no  admission  of  the  regularity,  393. 
but  if  acceptor  expressly  promise  to  pay  it  at  the  time,  it  is  oiker- 

wise,  393. 
by  an  indorser  of  his  indorsement,  not  evidence  against  maker,  396. 
a  promise  to  pay  or  offer  to  renew,  made  to  indorsee  after  bill  dae, 

admits  holder's  title,  396,  7.^ 
payment  of  money  into  court,  is  an  admission  of  the  validity  of  bill, 

sufficiency  of  stamp  and  holder's  title,  380.  383.  388,  397. 
what  objection  on  part  of  drawer,  no  admission  of  holder's  title,  39T« 
in  an  action  against  a  subsequent  indorser,  this  indorsement  admits 

hand-writing  of  drawer  and  prior  indorsers,  397. 
acceptance  is  a  prima  facie  admission  of  effects,  4 IX). 

ADVICE, 

words  respecting,  in  a  bill,  89. 

when  an  unaccepted  bill  should  not  be  paid  without  it,  89. 

AFFIDAVIT— (See  ^^ Bankruptcy,'^  «  Proof:*) 

requisition  ot  affidavit  to  hold  to  bail  on  a  bill  or  note,  348  to  350. 

before  arrest  made,  affidavit  must  be  filed  of  the  cause  of  action,  34^ 

the  sum  due  on  a  bill  or  note  must  be  JSIO,  348. 

in  other  cases  ^15,  348. 

it  must  be  certain,  explicit,  and  positive,  348. 

the  reason  for  requiring  strictness  in  these  affidavits,.  348. 

practice  of  K.  B.  and  C.  P.  uniform  on  this  head,  348. 

requisites  of  affidavit  against  acceptor  of  a  bill  or  maker  of  a  noter 

what  requisite  in  an  affidavit  agunst  an  indorser,  349. 
must  show  what  party  defendant  was,  349. 

not,  necessary  to  show  in  what  character  debt  due  to  pl^datiff,  349. 
thoiigh  party  to  a  bill  only  gives  the  initials  of  his  christian  iuuae,di6 
affidavit  and  proceeding  must  state  them  in  fuU^  350. 
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AFFIDAVIT— (coytftrmerf.) 

m  order  to  hold  to  bail  in  trover  for  a  bill,  affidavit  stiould  state  that 

such  bill  is  unpaid,  and  value  of  it,  350. 
not  necessary  to  obtain  a  copj  of  a  bill,  &c.  361.— (See  *<  Court.*') 
necessarv  to  refer  a  bill  to  master  for  computation,  369. 
under  what  circumstances  the  affidavit  of  a  person  calling  himself  an 

agent,  admissible  as  evidence,  380. 
to  found  the  commission  of  bankruptcy  upon  the  debt  due  to  several, 

need  be  but  by  one,  436. 

Form$  of  qfidavits,  487,  8.— (See  "  Precedents:^ 
on  promissory  note, 

payee  a^inst  maker,  487. 
the  like  in  another  form,  487. 
indorsee  against  maker,  487. 
indorsee  against  indorser,  488. 
on  bill|  of  exchange. 

pavee  against  acceptor,  488. 

indorsee  against  acceptor,  488. 

payee  against  drawer  in  default  of  payment,  488. 

indorsee  against  drawer,  488. 

the  like  on  default  of  acceptance,  488. 

AGENT — (See  ^* Authority,^'  ^Broker.'') 

a  person  may  become  party  to  bill  by  act  of  agent,  23  to  29.  166. 

who  may  be  one,  23. 

he  is  to  accept,  and  indorse  by  procuration,  23. 

now  to  be  appointed,  23. 

how  far  authority  of  extends,  23.— (See  «  Authority:^) 

)[^^!^^h  P"^^>Pa^  homA  by  all  his  acts,  23. 

if  Iiipited,  principal  bound  accordingly,  23. 

what  is  a  general  authority,  and  what  not,  24. 

an  authority  to  draw  does  not  convey  an  authority  to  indorse^  25.  391. 

may  receive  moneys  for  principals  m  auter  droits  25. 

what  will  and  what  will  not  authorize  a  person  to  indorse,  accept,  or 
draw  bills  so  as  to  bind  principal,  25,  6. 

usual  employ  as  an  agent  to  do  any  particular  act,  will  bind  principal 
even  without  authority,  26. 

if  a  bill  is  indorsed,  &c.  by  a  person  as  agent  without  authority,  a 
promise  by  principal  to  pay  it  would  not  oe  valid,  26. 

otherwise,  if  authority  doubtful,  26. 

authority  of  ajgent  exists  until  revocation  of  it  generally  known,  26. 

on  determination  of  the  authority,  notice  of  ought  to  be  given  in  Ga- 
zette, 26. 

express,  when  to  former  customers,  26. 

cannot  delegate  an  authority,  or  appoint  deputy,  26. 
but  by  an  express  power,  26. 

ought  to  state  in  writing  at  the  time  of  performing  the  act  that  he 
does  it  as  an  agent,  otherwise  personally  liable,  27,  107.  175.— 
(See  ^'Drawer.'') 
but  this  does  not  extend  to  agent  contracting  for  government,  28» 

informality  in  executing  autliority  will  not  always  vidate,  27. 
duty  and  liability  of  in  respect  to  bills  and  notes,  28  to  29. 
may  give  accustomed  credit  without  being  liable  to  principal,  28* 

but  cannot  place  principal's  money  in  his  own  banker's  hands,  28. 

nor  speculate  therewith  without  authority,  29. 
Chitft  on*  bills.  3  T 
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AGEST— {continued.) 

and  if  he  do  and  gains,  profits  belong  to  principal,  S9. 

holding  bills,  &c.  and  a  third  person  sues  him  for  same,  court  of 

equity  will  gire  relief,  29, 
when  he  maj  sustain  a  bill  of  interpleader,  29. 
may  guarantee  under  authority,  39,  in  notes,  15  Yes.  296. 
with  a  general  authority  constituted  by  entering  into  partnership,  3(K 
authority  revoked  by  death  of  principal,  37. 
express  authority  given  to  a  partner  constitutes  htm  an  agent,  and  he 
'  must  be  guided  l>y  it,  38. 

where  an  agent  may  charge  interest  upon  interest  to  principal,  85, 6. 
where  he  may  charee  commission  beyond  legal  interest,  88. 
how  an  agent  should  indorse  a  bill  to  a  stranger,  and  how  to  the  prin« 

cipal,  153. 
if  he  does  it  without  stating  his  agency,  when  it  is  invalid,  ISS. 
to  avoid  liability  in  indorsing  bills  to  his  principal,  when  he  most  add 

the  words  <  swu  recaurs^*  133.  139. 
otherwise  personally  liable,  even  to  principal,  142. 
liable  if  he  neelect  to  j^t  a  bill  presented  for  acceptance,  159. 
may  accept  bills  for  his  principal,  166. 

how  such  acceptances  should  be  made,  ir4.^See  ^  Jleceptante.^) 
but  in  such  case  must  produce  his  authority,  166. 
and  if  he  do  not,  holder  may  consider  bill  as  dishonoured,  l66. 
holder  not  compelled  to  acquiesce  in  acceptance  by  an  agent,  166. 
having  acceptea  accommodation  bills  for  his  emplover,  may  retain  his 

principal's  money  in  his  hands  to  satisfy  such  bills,  196* 
if  drawee  go  abroad  leaving  an  agent  in  England,  presentment  for 

payment  should  in  some  cases  to  made  to  him,  247. 
the  agent  or  maker  of  a  note  receiving  money  from  him,  to  take  it 

up,  and  agent  offers  money  to  holder,  but  wno  could  not  find  note, 

on  bankruptcy  of  agent,  maker  is  still  liaUe,  279,  280. 
indorsement  of  a  bill  to,  for  the  purpose  of  getting  it  paid,  but  whose 

andiorityis  afterwards  revokea,how  far  payment  to  him  good,  280. 
money  should  not  be  paid  to  in  dischai^  of  debt,  281. 
being  an  acceptor  of  a  bill,  time  may  be  given  to  without  discharging 

drawer,  289. 
fraudulent  transfer  or  pledge  of  a  IhU,  by  an  agent  binds  principaii 

111,  112,113. 
bow  far  agent  punishable  criminally  for  fraudulent  disposition  of 

bills,  114. 
if  an  agent  promise  to  pay  a  bill  drawn  by  his  principal,  when  he  got 

the  bill  from  him,  plaintiff  may  recover  under  die  count  for  monej 

had  and  received,  364. 
when  an  acceptance  is  made  by  an  agent,  his  autherily  must  be 

proved,  380.  , 

AGREEMENT.— (See  «<  Promise. ") 

an  instrument  payable  on  contingency  is  an  agreement  not  n^tiaUe, 

and  must  be  stamped  and  deciareo  on  as  such,  46. 
a  parol  agreement  to  renew  or  give  time,  when  no  defence  to  actioB 

on  bill,  47. 
but  if  a  check  be  given  on  a  parol  condition  not  performed,  drawer 

may  refuse  to  pay,  70. 
if  a  bill  be  drawn  on  an  a^reem^t  to  discount  it  for  nmrj$  it  ia  o^ 

void,  if  party  was  not  privy  to  it,  77. 
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AGREEMENT— (conlinwcf.) 

a  usurious  agreement  between  payee  and  indorsee   of  a  bill  origi- 

nallj  founded   on   good    consideration^   how  far   the    same   is 

void,  77,  8.  81. 
usurious  agreement  does  not  now  affect  bonajide  holder,  78.  401. 
to  accept  certain  bills  about  to  be  drawn,  how  far  valid,  167  to 

169. 177. 
how  to  declare  on  such  an,  169. 
agreement  to  consider  acceptance  at  an  end  is  a  waiver  of  it,  191.— 

(See  "  Waiver:*) 
not  to  sue  acceptor  made  after  notice  of  non-payment,  but  without 

consideration,  will  not  discharge  other  parties  to  the  bill,  £96,  7.  ^ 
an  agreement  not  to  put  a  bill  or  note  in  suit  till  a  certain  act  is 

done,  will  not  excuse  the  omission  of  notice  of  non-payment,  310* 
an  agreement  to  consider  bankers'  cash  notes  as  cash,  makei  the 

value  recoverable  as  such,  331. 
instrument  acknowledging  the  receipt  of  a  draft  for  payment  of  mo- 
ney, and  promising  to  pay  it,  is  a  special  agreement,  335. 
by  a  party,  not  the  drawee,  to  pay  a  bill,  when  binding,  193  to  195. 

ALIEN  ENEMY, 

any  contract  made  with  during  war,  in  general  bad,  13,  note,  74. 
but  a  bill  drawn  by  British  prisoners  in  France  during  war,  and 

indorsed  to  an  alien  enemy,  may  be  sued  upon  by  him  on  return 

of  peace,  13. 
an  alien  enemy  may  be  an  agent,  23. 

ALTERATION 

Of  a  bill^  its  effect,  100  to  106. 193.  [59^ 

of  the  date  invalidates  bill,  even  in  hands  of  innocent  holder, 

of  a  material  part,  how  far  invalidates  same,  100* 

of  the  date  after  acceptance  or  indorsement  without  consent, 
makes  bill  void,  100. 

when  made  with  a  fraudulent  intent  it  is  forgery,  lol. 

otherwise  if  it  is  made  in  an  immaterial  part,  101, 2. 

in  such  case  no  new  stamp  necessary,  102. 

by  inserting  the  words  ^'  or  order,"  not  material,  102. 

the  consideration  after  negotiation,  is  material,  105. 

by  turning  a  note  into  a  bill,  when  not  material,  102. 

before  acceptance  bill  may  be  altered  in  material  part,  if  with 
drawer's  consent,  103. 

by  drawer  after  acceptance,  making  bill  payable  at  another 
place  than  the  one  mentioned  by  acceptor,  and  without  his 
consent  is  material,  103. 

material  even  with  consent  of  parties,  if  made  after  once  per- 
fected, 103. 

material  even  if  not  negotiated,  and  sometimes  considered  as  a 
fresh  drawing,  103. 

by  drawer,  even  with  acceptor's  consent,  and  before  negotiation, 
makes  bill  bad,  103,  4. 

same  with  regard  to  payee,  with  like  consent,  104. 

same  after  drawing,  indorsing,  and  before  acceptance,  104. 

by  adding  another  name  is  material,  104. 

unless  done  by  indorsement,  104. 

by  post  dating  is  material,  if  done  with  consent  after  negoti- 
ation, 105. 
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Of  a  bill^  its  effect^ — {contintted^ 

by  lengthening  time  of  payment  whilst  in  hands  of  drawee  by 

drawer's  consent  is  not  material,  105. 
as  to  time  of  payment  upon  presentment  for  acceptance,  how  Cir 

vacates  same,  105. 
alterationa  and  erasures  presumption  of  fraud,  105,  6. 
in  an  action  on  a  bill,  &c.  if  proved,  evidence  of  consideration 

not  admissible,  363,  4. — (See  **  Declaration,'^) 
maker  of  a  note  a  competent  witness  to  prove  alteration  as 

against  indorser,  414.— (See  *'  f Fitness,*^) 
Of  an  acceptance^  its  effect^  193.— (See  ^^  Acceptor,^  ^^  dccepiantt.^*) 

ANNUITY, 

where  an  annuity  is  granted  in  consideration  of  a  bill  accepted,  but 
which  was  dishonoured  and  paid  by  drawer,  such  annuity  is  not 
vacated,  107. 

check  must  be  described  as  such  in  an  annuity  transaction,  32S. 

so  must  a  banker's  cash  note,  331. 

not  80  with  Bank  notes,  333. 

APPENDIX.— (See  ^  Precedents,^'  '^Notary^s  Fees^^  ^*  Statutes,^'  and 
^^  Bankruptcy.'^) 

APPLICATION  FOR  TIME, 

in  an  ttction  by  indorsee  against  acceptor,  is  a  waiver  of  proof  of  all 
indorsements  except  the  Irst,  360. 

APPRENTICE  FEE, 

when  no  action  will  lie  on  a  note  given  for,  if  indenture  void,  80. 

ARREST.— Sec  («  Jiffidavitr) 

if  a  contract  is  made  in  a  country  where  an  arrest  is  not  allowed, 

when  no  arrest  permitted  in  England,  93, 
may  be  made  twice  on  tlie  ^ame  writ,  if  party  on  first  arrest  give  a 

draft  in  payment  which  is  dishonoured,  231—96. 
being  made  on  a  party  to  a  dishonoured  bill,  a  promise  then  made 

by  him  to  pay  it,  now  far  it  prejudices,  239. 
payment  of  a  bill  made  on  arrest,  and  after  a  secret  act  of  bank- 
ruptcy, when  valid,  283. 
otherwise  if  made  by  way  of  fraudulent  preference,  285. 
after  a  tender  of  Bank  notes,  the  party  cannot  be  arrested,  353. 
the  drawer  of  a  bill  who  has  taxen  it  up,  may  arrest  the  bankrupt 

acceptor,  who  has  not  certificate,  though  a  previous  holder  V^^ 

under  commission,  343.  [".4|^S(Wi^-*'} 

cannot  be  made  till  affidavit  of  cause  of  action  filed,  348.— (S<^ 
in  order  to  arrest  in  trover  for  a  bill,  affidavit  should  state  tiutbill 

is  not  paid,  and  value  of  it,  350. 
of  the  arrest  in  general,  348  to  351. 
a  married  woman  if  arrested  as  the  acceptor  of  a  bill  by  indorsee, 

court  will  not  order  bail  bond  to  be  cancelled,  even  though  the 

drawer  knew  that  fact,  sed  qvuBre^  350. 
and  where  a  woman  is  arrested  as  drawer,  she  "wW  not  be  ^ 

charged  on  the  affidavit  of  a  third  person  of  her  coverture,  350. 
in  all  cases  where  a  feme  covert  is  arreated,  the  affidavit  must  b^ 

sworn  by  herself,  350. 
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ARREST  OF  JUDGMENT.— (See  ^'JudprunL'') 

ASSETS.--(See  ''Executor;'  ''Bona  Notabilia. ") 

ASSIGNEE.— (See  ''Holder;'  "Indorsee,''  "Bankrupt.'^') 

of  a  bond  or  chose  in  action  cannot  sue  in  his  own  name,  5. 

otherwise  if  the  assignee  of  the  King,  6. 

of  the  King  cannot  assign  a  chose  in  action  so  as  to  vest  legal  interest 

in  a  second  assignee,  6. 
assignment  bj  parol  vests  equitable  interests  in,  7,  note, 
of  a  bankrupt  refusing  to  give  a  check,  the  Chancellor  *has  ordered 

money  to  be  paid  to  the  check  of  his  two  co-assignees^  90. 
of  a  bankrupt  when  must  indorse  his  bill,  &c.  115, 116.^See  "Bank- 
rupt,") 
of  a  banlcrupt  cannot  indorse  an  accommodation  bill,  116. 
all  the  effects  of  bankrupt  in  which^he  is  beneficially  interested  vest  in 

him,  115,  16. 
but  none  in  which  he  is  not  beneficiallj  interested,  116. 
of  a  bankrupt  has  no  power  to  transfer  bills,  &c.  till  after  the  suing 

forth  of  commission,  116. 
if  a  note  be  ^ven  to  an  uncertificated  bankrupt  after  issuing  of 

commission,  it  vests  in  him,  122. 
of  a  banker,  who  is  st  bankrupt,  has  no  risht  to  bills  deposited  with 

him  as  an  agent,  122. 136.— j[See  "Banker,^^  "Bankruptcy**^) 
but  if  he  has  discounted  any  oi  them,  the  rule  is  otherwise,  122. 
of  a  bankrupt  who  is  a  drawer  of  a  bill,  notice  of  dishonour  may  be 

given  to,  215,  229. 
of  a  bill,  &c.  by  mere  delivery  may  sue  all  parties  «to  at^  343* 
but  he  cannot  sue  any  whose  names  are  not  on  it,  except  only  him 

from  whom  he  received  it,  343. — ^See  "Action.") 
what  evidence  necessary  to  establish  a  set-off  against  assignees  of 

bankrupt,  398.— (See  "Set-^ff,"  ^^Evidence.^*) 

ASSIGNMENT.P-(See  "Choae  in  Action^*  "Indorsement:') 

by  parol  of  chose  in  action,  vests  equitable  interest,  T,  note. 

bill  of  exchange  may  be  absolutely  transferred  by,  5. 

promissory  note  may  be  absolutely  transferred  by,  5.12. 

checks  on  bankers  may  be  absolutely  transferred  by,  5. 12. 

by  Si  feme  covert,  when  does  not  pass  any  interest,  19. 

by  Si  feme  covert^  when  made  with  knowledge  of  her  husband,  court 
will  infer  it  was  done  by  his  authority,  19. 

of  a  bill,  &c.  originally  made  for  a  legal  consideration,  will  not  in  gen- 
eral invalidate  the  same,  though  made  for  an  illegal  consideration,  81. 

East  India  bonds  may  pass  by,  109. 

but  East  India  certificates  cannot,  109. 

an  Exchequer  bill,  when  transferrable,  109. 

ASSIGNOR.— (See  "Indorser?') 

of  a  bond,  action  must  be  in  his  name,  5. 

release  from,  or  set-off  due  from,  to  obligor,  when  a  bar  to  action 
on  bond,  5.  [145. 

of  a  l)ill  by  delivery,  is  not  liable  on  it  when  his  name  is  net  on  it, 
but  he  maybe  sued  on  the  original  contract,  145. 
otherwise,  if  the  bill  be  taken  to  run  all  risks,  145,  6. 
unless  he  knew  that  the  bill  was  of  no  value,  146. 

ASSUMPSIT — (See  ".f  c^ton  of  Assumpsit.") 

\  J. 
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AT  SIGHT.— (See  ''Sight.'')  ' 

when  bills  payable  at  sight  are  payable,  268,  9.— See  *^  CiwnpirfaU'ofi 
of  Time;'  ''Grace,  Days  of) 

opinion  that  three  days  grace  are  allowable  upon,  259, 

statute  of  limitations  does  not  run  on  bills  payable  at,  til!  after  pre- 
sentment made,  372. 

in  actions  on  hills  payable  at,  evidence  of  time  of  acceptance  must  be 
given,  383. 

ATTEST ATION^See  «  WUnesSy'^  '^Subscribing  Witness.'*) 

when  attesting  witness  to  bill  or  note  must  be  subpcenaedy  379,  380, 4. 
the  like  to  an  indorsement,  384. 

ATTORNEY 

does  not  lose  his  privilege  from  arrest,  by  being  party  to  a  bill  of 

exchange,  14. 
money  should  not  be  paid  to  agent  of,  in  discharge  of  a  debt,  S81. 
notes  ^ven  to  a  prisoner  under  lord's  act,  may  be  signed  by  the  de* 

taining  creditor's  attorney,  335 -—(See  Prisoner.") 
to  prove  payment  of  money  into  court  to  call  the  attorney  who  took 

it  out»  is  not  sufficient,  380. 

ATTORNEY,  LETTER  OR  POWER  OF, 

gives  an  authority,  general  or  limited,  according  to  its  terms,  24, 5. 
what  words  have  been  construed  as  carrying  a  limited  authority,  24. 

ATTORNEY,  WARRANT  OF, 

in  what  case  a  warrant  of  attorney,  given  on  a  usurious  transaction^ 

is  valid,  83. 
may  be  vacated  by  a  court  of  law,  110. 

AUTER  DROIT, 

agent  may  receive  money  due  to  the  principal  in,  25* 
no  mutual  credit  in  case  of,  466,  7. 

AUTHORITY— (See  "^gmt,*'  "Partner ^'^  ^'Factor.'') 
of  an  agent. — (See  ^^ Agent.**) 
of  a  partner.— (See  ^^Partner.'') 
of  a  factor. — (See  ^^Factor.") 
how  far  authority  of  an  agent  extends,  23. 
^neral,  if  he  is  a  general  agent,  23. 
if  not,  circumscribed  accordingly,  23. 
general,  what  is,  24. 

a  person  ^ving  another  a  blank  stamped  piece  of  paper  with  hit 

name  signed,  gives  a  full  authority  to  such  person  to  insert 

what  sum  he  pleases,  24. 124. 

letter  of  attorney  gives  an  authority  according  to  its  wording,24,5. 

likewise  power  of  attorney,  25. 

special,  is  not  necessary  to  constitute  a  power  to  draw,  &c.  bilU  in 

name  of  a  principal,  25. 
as  to  implied  authority,  which  is  sometimes  general  and,  sometime^ 

limited,  according  to  the  acts  permitted  to  be  done,  25. 
usual  employ,  evidence  of  general  authority,  25. 
when  a  bill  is  indorsed  by  a  married  woman,  with  husband's  know- 
ledge, it  is  implied,  19.  26. 115. 
'  if  a  party  promise  to  pay,  it  is  implied,  115. 
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holder  of  a  bill  may  indnt  on  the  prodaetion  of  an  agent's  aivthority 

to  accept,  166. 
once  given,  but  afterwards  revoked,  to  receive  payment  of  a  bill|  how 

far  payment  of  it  would  be  sufficient,  380. 
mere  production  of  a  bill,  &c.  is  sufficient  to  receive  payment,  ^1. 
if  an  agent  of  a  firm  draw  a  bill,  and  one  of  the  partners  accepts, 

agent's  authority  need  not  be  proved,  382. — (See  *•  JPtirf«ncc,'* 

**  Hand-writing.  *' 

AVERMENT— (See  ^  Emdenee,'^  "  DedaraHom."  [420. 

in  declaration  of  defendant's  breach  of  contract  must  be  shown,  361, 

of  bill  payable  on  an  event,  averment  that  ev^it  has  occurred  mast 
be  shown,  361,  402. 

9i  note,  payable  on  demand,  advisable  in  one  connl  at  least  to  wer  a 
demand,  61. 

in  an  aetion  against  aeeeptor  or  maker  of  a  n^ie,  no  averment  of  pre- 
sentment for  payment  necessary,  249,  359,  361,  402. 

and  it  need  not  be  proved  unless  stated,  359, 364,  402. 

nnd  the  common  breach  at  the  end  of  money  connts  suffices,  361. 

and  unless  the  bill  be  accepted  payable  at  a  particular  place  accord- 
ing to  late  act,  no  averment  oi  presentment  there  is  necessary,  250 
to  259,  361. 

when  an  averment  ia  made  in  an  action  against  acceptor,  what  is  suf- 
fcient,  361. 

In  all  cases  when  a  place  is  named  in  the  body  of  a  bill  ov  note, 
averment  of  presentment,  or  some  excuse  for  not  doing*  so  absolute- 
ly necessary,  25 1  ^  361 ,  ^)2.— (See  <'  Evidence. ") 

what  allesations  as  an  excuse  have  been  deemed  insuffieiest,  362. 

when  such  presentment  averred,  what  is  sufficient,  36S. 

when  bill  accepted,  payable  by  cei^tain  persons,  at  a  place  certain,  a 
general  averment  ot  such  presentment  to  those  persons  when  suing 
drawer,  is  good,  361.  [252,,  361. 

of  notice  of  non-payment  at  a  particular  place  unnecessary,  251. 

not  necessary  to  be  given  to  acceptor  unless  he  can  prove  damage 
thereby,  Rhodes  v.  Crent,  MS.  [402. 

no  averment  is  necessary  of  the  party  who  made  presentment,  362, 

but  when  drawer  of  a  bill,  or  indorser  of  a  note,  is  sued,  averment 
of  presentment  must  be  made,  362. 

or  some  excuse  for  not  doing  so,  362. 

when  drawee  or  maker  have  absconded,  what  averment  is  sufficient, 
362.— (See '' Meeonding.'*) 

when  removed,  362. — (See  "  EemovaL") 

when  bill,  payable  at  a  banker's  or  particular  place,  presentment  there 
must  be  averred  in  such  action,  362. 

and  in  such  action  it  must  be  alleged  that  notice  of  dishonour  was 
duly  given,  362. 

or  else  some  legal  excuse  for  not  doing  so,  362. 

and  omission  of  this  averment  fatal,  even  after  verdict,  362. 

in  case  of  a  foreign  bill  a  protest  must  be  stated,  or  bad  on  special 
demurrer,  362,  405. 

what  allegation  of  protestation  bad,  362. 

not  necessary  to  aver  protest  in  proceeding  for  expenses  on  inland 
bills,  218, '312,  362,  405. 

in  case  of  a  conditional  acceptance,  averment  necessary,  402. 

it  must  also  be  proved^  405.— (See  <^  Evidence.^*) 
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BAIL, 

a  bill  may  be  paid  bj  the  bail  of  either  party  to  it,  380. 

but  the  bail  ofthe  maker  of  a  note  who  have  paid  it,  cannot  sue  in* 

doi-ser,  344. 
indorser  may  be  bail  for  drawer,  351* 

if  a  party  be  bail  in  separate  actions  on  same  bill,  it  suffices  to  swear 
^  he  is  worth  double  tne  amount  in  one  action,  350. 

tiie  requisites  of  the  affidavit  to  hold  to  bail,  348  to  350.>--(See  <'#• 

davU.") 
in  action  of  debt  on  a  bill,  but  not  on  a  note,  when  bail  necessiry 

after  judgment  by  ddanlt,  497. 

BANKERS.— (See  ^<  Cammiasiony**  <«  Bmket^s  Cash  Notes:*) 

originally  goldsmiths,  331. 

may  take  5  per  cent,  discount,  and  a  reasonable  sum  for  commis- 
sion, 84. 

what  commission  they  may  take^  85.«— (See  '<  Commtsnum?*) 

when  may  charge  interest  upon  interest,  85. 

when  they  may  make  usual  rests  in  their  accounts,  so  as  to  charge ia- 
terest  on  pnor  interest,  85 

what  stipulation  by  a,  does  not  amount  to  usurjr,  86.—  (See  *^  Oirury.") 

may  charge  commission  for  paying  and  accepting  bills,  88. 

where  suck  a  char^  would  be  deemed  usury,  88. 

may  transfer  bills  indorsed  in  blank  to  him,  113.—- (See  "tfuforM* 
meiit:')  j;il2,n5. 

consequences  of  his   fraudulently  pledging  or  transferring  bills 

indictable  for  misapplying  the  bills  of  their  customers,  by  statute,  114. 

bills,  &c.  deposited  with  a  banker  as  agent,  do  not  vest  in  his  a^ 
signees,  should  he  become  a  bankrupt,  1^,  136,  482. 

otherwise  if  he  has  discounted  any  of  them,  1^,  485. 

if  a  banker  fail  when  an  executor  or  agent,  not  liable  for  tertator's 
money  placed  there,  28,  123. 

payins  a  check  before  it  bears  date,  which  had  been  lost  by  payee,  is 
liable  to  repay  same  to  loser,  148. 

liable  to  an  action  of  trover  if  he  discount  a  bill  drawn  on  a  custo- 
mer, after  notice  that  it  was  lost,  148. 

the  private  mark  on  a  bill  by  a  banker,  as  between  himself  and  an- 
other banker,  may  be  an  acceptance,  173. 

may  retain  a  check  till  five  o'clock,  and  then  return  it,  even  thoogh 
cancelled,  176.— (See  «  ChecL*') 

maker  of  a  note,  who  is  a  banker,  and  shuts  up  and  abandons  his 
shop,  how  far  presentment  for  payment  at  such  shop  valid,  246. 

presentinent  for  payment  of  a  bill  or  check  to  clerk  at  clearing  house, 
is  sufficient,  275. 

presentment  for  payment  of  a  bill  or  note,  payable  on  demand  bj 
banker,  what  is  a  reasonable  time,  273,  4,  5. 

when  a  bill,  payable  at  a  bankers,  a  presentment  must  be  made  there 
in  the  usual  hours  of  business,  276, 7. — (See  "  Presentment  for  P^S- 
ment:*) 
and  if  hot  done,  holder  cannot  protest  bill  for  non-payment,  277". 
but  if  such  presentment  is  made,  and  an  answer  returned,  it  is  goo<]} 

277. 
doubtful  whether  a  banker  is  not  guilty  of  u^lect  in  giving  up  a  biUr 

and  taking  acceptor's  check  on  another  banker,  279,  287,  322. 
may  refuse  to  pay  a  check  or  acceptance,  even  though  he  Kaa  cancel- 
led them,  279. 
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haviM  received  money  to  jiaj  bill  two  days  after  due,  icind  omitting 
to  do  80,  what  circumstances  will  di8charg;e  from  liability  to  holder 
of  hill,  279- 
presenting  a  bill  or  check  to  another,  who  marks  it  for  good,  such 

banker  must  pay  it  all  events,  279. 
payment  of  a  check  by  a  banker  under  susjncious  circumstances,  how 

far  valid,  281,  307. 
payment  of  a  sum  of  money  into  the  hands  of  a  banker^  to  pay  one 

bill,  and  he  by  mistake  pay  another,  he  may  be  sued 
for  the  amount,  but  not  the  party  to  whom  payment 
was  made,  281.  d06. 
payment  of  a  check  after  act  of  bankruptcy,  how  far  valid,  ^B%  329, 

(See  ^  Bankrtqii,**  ^  Bmleruptcu:^      [(See  <'  Check.^^ 
payment  of  a  bill  by  a  check  on  banker,  how  far  effective,  287,  8^— 
payment  of  money  to  a  banker  on  a  condition,  and  he  fail  before  con- 
dition GOii^plied  with,  who  bears  the  loss,  288,  9. 
in  accounts  with  banker,  |>ayments,  advances,  and  receipts,  on  cash 

side,  are  to  go  in  reduction  of  the  earliest  part  of  account,  299. 
and  where  a  banker  discounted  a  bill  for  drawer,  which  was  disho* 
noured,  and  afterwards  drawer's  account  was  in  his  favour,  such 
bill  must  be  considered  paid,  289. 
it  is  the  duty  of  a  banker  to  make  a  memorandum  on  bills  paid  by 

him,  304. 
pavment  of  a  check  by  a  banker  after  drawer's  deaft,  but  before  he 

had  notice  of  it,  holder  not  liable  to  refund,  306« 
must  not.pa^  a  check  after  notice  from  customer  not  to  do  so,  307. 
formerly  held  that  banker  is  bound  to  give  notice  on  very  same  day, 
if  his  principal's  bill  is  dishonoured,  317.  [317. 

jMit  not  so  now,  he  being  considered  as  a  distinct  holder,  317,  note, 
if  a  banker  has  reason  to  suspect  that  drawer  of  a  check  has  com- 
mitted an  act  of  bankruptcy,  he  cannot  safely  pay  same,  323. 
paying  customer's  acceptance,  made  payable  at  nis  house,  cannot 

sue  thereon,  345. 
but  in  an  action  for  money  paid  to  his  use,  must  prove  first  indorser'a 

hand.writing,  d91.-*(See  ^^ Hand^ufriting^**  ^^  JEvidenee.**) 
the  lien  of  a  banker  on  oills,  &c.  in  general,  482, 3,  4.  [486. 

effect  of  a  banker  becoming  bankrupt  with  bills  in  his  hands,  482  to 

BANKERS'  CASH  NOTES, 

formerly  called  coldsmiths'  notes,  331. 

op|>osed  by  Lord  Holt,  but  folly  established  by  statnte  of  Ann.  331. 

their  original  use,  331. 

seldom   now  made  but  by  country  bankers,  being  superseded  by 

checks,  their  form  like  a  common  promissory  note,  331. 
and  stated  as  such  in  pleading,  331. 
stamps  thereon,  340,  Appendix,  551. 
considered  as  cash,  330.  • 

but  if  presented  in  due  time,  and  dishonoured,  it  will  not  amount  to 

payment,  331 » 
if  the  consideration  of  annuity  is  paid  in  them,  they  must  be  set  forth 

in  the  memorial,  331. 
when  value  cannot  be  recovered  from  a  stake  holder  as  money  had 

and  received,  334. 
transferrable  by  delivery,  332. 
m^  be  negotiated  br  indorsement,  and  in  which  case  they  may  be 

declared  on  as  such  against  indorser,  332. 
Chitty  on  bills.  5  U 
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BANKERS'  CASH  T!%OTES— {continued. ) 

affected  in  other  respects  by  the  rules  of  bills,  332* 

time  when  they  should  be  presented,  governed  by  rules  relatiiig  to 

checks,  569.— (Sec  «  CAeci.") 
payment  of  them,  when  enforced  in  a  summary  way.—- Appendix,  59f* 

BANKERS'  CHECKS.— (See  "  Checks.") 

BANK  NOTES, 

of  bank  notes  in  general,  332  to  334. 

forging  of  a' Scotch,  not  withip  2  Geo.  2.  c.  25.,  327. 

their  origin,  332. 

uniformly  made  payable  on  demand,  332. 

Lord  Mansiield^s  observations  on  them,  332. 

they  pass  by  will,  bequeathing  testator's  money  or  cash,  332. 

or  by  bequeathing  all  his  property  in  such  a  house,  2,  332. 

they  pass  as  a  donatio  mortis  causa^  2.  333. 

in  bankruptcies  they  cannot  be  followed  as  distinguishable  from  other 

money,  333. 
if  lost,  no  action  of  trover  will  lie  against  a  h(^na  fide  holder  by  the 

true  owner,  533.  147. 
mny  be  described  as  money  in  the  memorial  of  an  annuity,  333.^ 
when  an  action  for  money  had  and  received  will  and  will  not  lie  for 

bank  notes  found,  333. 
they  cannot  be  taken  in  execution  or  as  a  distress,  2.  333. 
a  tender  of,  not  sufficient,  if  objected  to  at  the  time,  333. 
but  after  such  tender  refused,  the  party  cannot  be  arrested,  333. 
stealing  these  notes,  or  forgery  of  them,  felony,  333. 
how  to  enforce  payment  ofthem,  333. 

possession  is -prima  facie  evidence  of  property  in  them,  333. 
in  trover  for,  what  evidence  is  necessary  to  impeach  defendant's  right 

of  property,  333 — (See  ^^  Evidence.*') 
nor  can  they  be  followed  jnto  hands  by  bona  fids  holders,  without  no- 
tice by  the  legal  owner,  333. 
holder  of  a  bank  note  prima  fade  entitled  to  prompt  payment,  333, 

4.  cannot  be  affected  by  any  previous  fraud, 
unless  privy  to  it,  334. 
but  where  fraud  has  been  commit^d,  what  evidence  sufficient  to  be 

left  to  the  jury,  334. 
exempted  from  the  stamp  duty,  340. 
want  of  consideration  and  fraud  alone  will  disturb  plaintiff's  right  of 

action  on  it,  401. — (See  ^'  Evidence^*) 

BANKRUPTCY.— (See  post  «  Bankrupt.^') 
effect  of  as  to  bills  in  general,  430  to  486. 

I.  What  is  a  trading  by  being  partjf  to  a  biU^  430. 

a  general  drawing  and  re-drawmg  bills  for  saka  of  profit,  is 

a  trading,  ^0. 
but  only  occasionally  doing  is  not,  431. 

II.  77te  act  of  bankruptcy  in  relation  to  bills^  431,  2. 

when  stopping  payment,  though  not  an  act  of  bankmptcj, 
nevertheless  invalidates  payment  after  a  secret  act  of 
bankruptcy,  431. 
denial  by  tnuder  to  holder  of  a  bill  on  day  it  faUs  due,  451* 
if  a  commission  issue,  and  the  debtor  anerwards  compro- 
mise with'petitiDning  creditor,  431* 
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IIL  0/ the  petitioning  creditor  in  respect  of  a  bill,  4S2  to  436« 
what  oebt  mus^  amount  to«  43S. 
wJiexi  interest  cannot  b«  included  ia,  432. 
when  a  bill  is  due  before  act  of  bankruptcy,  holder  maj 

strike  a  docket,  43^ 
holder  of  a  bill  not  due  may  proTe^  but  not  issue  a  corn* 

mission  by  7  Geo.  I.  c.  432. 
ei^actment  of  that  statute,  ^32^  33,  34,  36. 
inay  now  issue  commission  bj  5  Geo.  2.  c.  30.  e.  22.  its 

enactment,  433.  ,  i   / 

/    holder  of  a  bill  which  be  boug^it,  thmigh  for  less  than  full 

amount,  may  issuo  commission,  434* 
holder  pf  accepted  bill  may  issue  commission,  though  it  be 

not  d\ie,  433. 
but  if  bill  be  for  dClOO  only,  it  is  otherwise  on  account  of 
.    rebate  of  interest,  433. 
bill  of  exchange  a  good  petitioning;. creditor's  debt  against 

drawer  or  iudorser  before  it  becomes  due  or  is  dishonour- 
^  cd  lyr  acceptor,  433. 
tibese  sti^tutes  only  extepd  to  torittm  securities,  434 1  but 

see  Stat.  49  Geo.  3.  c.  :L21.  s«  9*.  437.  i 
and  a  person  cai^i^ot.  strike  a  docket  for  goods  sold  on  a 
t       credit  not  f  ipired,  434. 

not  to  bills  given  or  indorsed  after  act  <^  bankruptcy,  434. 
but  it  is  otherwise  where  a  bill  made  before  is  indorsed 

afterwards,  434',  5.  .        i 

and  party  may  aftfir  act  ti^ke^a  ^illof  bankrupt  to  make  up 

sufficient  to  issue  commission,  434. , 
46 -Geo.  3.  c«  136  only  enabled  creditors  after  a  secret  act 

to  prove  the  debts,  but  does  not  authorize  them  to  strike 

a  docket,  434. 
what  will  not  invalidate  a  comntission  founded  on  a  good 
petitioning  creditor's  debt,  434,  ^. 
when  bankrupt  himself  cannot  object  to  commission,  434; 
where  laches  in  holder  of  a  l^ul  or  note,  wilKor  will  not 

deprive  him  of  hie^  right  to  petition,  495. 
part  payment  of  a  debt,  after  notice  of  an  act  of,  does  not 

prevent  such  creditor  from  striking  doipket,  435. 
a  bill,  or  bond  taken  afler  .act. for  debt  contracted  before, 

does  not  extinguish  original  debi»  435. 
any  objection  precluding  a  creditor  frojn  recovering  at  law 

or  in  equity,  will  prejudice  in  bankruptcy,  435. 
of  debt  due  to  several  as  t  partners^  they  must  all  join  in 

petition,  though  the  affidavit  need  be  but  by  one,  436. 
a  petitioning  creditor,  after  taking  out  commission,  cannot 

si}e  at  law,  though  for  another  distincft  demand,  436. 
form  of  affidavits,  487,  8.— (See  ^  Precedenis.'^) 

IV.  Of  proof  of  bills  under  a  commission,  436  to  438. 
enactment  of  stat.  T  Geo.  1.  c^  31.,  436. 

49  Geo.  3.  c.  121.,  347. 

FirH^  WhM  bUhmr^itMe,  438  ta  44o.  . 
muftt  be  vabd  %i  law,  498.        i 
must  beioundad.  mi  leg^cmiaidaratiDn,  438. 
when  otherwise,  if  tonayWc  holder,  438,.-(See  "  Usuiy^*^) 
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First.  H^hai  biOa  praveMe  (eoniinued.) 

when  part  of  considerttioii  of  a  bill  legal  aad  part  not, 

proveable  as  money  had  and  received,  439f  9. 
a  bill  payable  at  a  certain  thne  proveaMe,  if  payable  on 

a  contingency  otherwise,  439. 
the  same  wititi  regard  to  acceptance,  458. 
inland  bills  drawn  before  Ist  Aaeust,  18^1,  and  foreign 

bills  accepted  by  letter  proveable,  499. 
indorsement  in  bankruptcy  goremed  by  same  rolet  u 

in  an  action,  4S9. 
and  bill  transferred  for  value,  bat  not  indorsedf  when 

it  cannot  be  proved,  499. 
written  guarantee  to  pay  note  of  a  third  person  not  doe 

at  time  of  bankruptcy,  is  not  proveable,  440. 
when   bills   payable   to   fictitious   persons   may  be 

proved,  4404 
when  assignees  compellable  to  indorse  to  enable  bolder 

to  prove,  440. 
a  lost  bill  may  be  proved  upon  ^ving  indemnity,  440. 
but  laches  will  operate  here  as  in  case  of  actions,  440* 
cancelled  or  settled  bills  cannot  be  proved,  440. 
but  bill  in  lieu  of  which  otlmrs  are  given^  are  proveable 

if  latter  not  paid^  440. 
Secondly,  Who  may  prove^  440  to  456. 
In  general^ 
bonajidt  holder  may  prove  for  vrhole  sum  contained 

in  it,  441. 
indorsee,  after  act  of  bankruptcy,  though  he  cumoi 

set  off,  may  prove  his  debt,  441.  6. 
or  he  may  be  petitioning  creditor,  441. 
indorsee  of  a  note,  after  bankruptcy  and  after  dae,  may 

prove  it,  441. 
and  if  drawer  or  indorser  take  up  bill  after  bankmptcj 

of  acceptor,  they  may  prove.  441. 
the  same  rule  prevails  against  every  other  party  liable 

to  drawer  or  indorser,  441. 
accommodation  indorser  may  prove  against  accommo- 
dation acceptor,  441. 
and  petitioning  creditor  indorsing  bill  before  bank- 
ruptcy, and  then  taking  \i  up,  may  prove  against  ac- 
'   ceptory441. 
acceptor,  for  honour  of  drawer,  after  bankruptcy  of 

original  acceptor,  may  prove  bill  against  such  ac- 
ceptor, 441,  %• 
otherwise  tf  oripnal  accepts*  is  an  accommodation 

acceptor,  442. 
if  hol(fer  prove  under  two  commissions,  and  receive 

dividends  under  each,  tiie  assignees  of  one  cannot 

prov»  aoniiMt  the  other,  4^ 
nor  can  bul  be  proved  twice  against  same  estate,  442. 
a  bomAjUk  hokier  of  an  accommodation  bill  may  prove 

against  the  acceptor  or  drawer  of  bill,  448.  68  to  73- 
but  where  party  was  not  a  tefut  >8diB  holder,  but  bas, 

since  the  batucmpte^  been  coo^led  to  teke  it  vp» 
it  ii  f ref neiitly  otiierwise,  443. 
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Secondly f  Who  may  prove-^etmiinued.) 
Rule*  as  to  accommodatioii  bills  divided  into  three,  442, 3. 

1.  Where  there  has  been  crose  hUls  between  the  partite^  443  to  445. 

one  bill  giren  for  another  is  a  valid  consideration,  and  each 
may  prove,  443. 

whether  a  bill  was  or  was  not  transferred  for  another,  go- 
verned bjtheparticnlar  circumstances,  443. 

the  variation  in  date  and  snm,  when  not  material,  443* 

agreement  to  nay  his  own  acceptance,  is  conclnsive  evidence 
that  tiie  bills  were  cross,  443. 

but  snch  party  is  not  entitled  to  his  dividend  nntil  his  bill 
has  been  paid,  443: 

nor  can  one  party  to  cross  bills  prove  payment  to  his  ac- 
ceptance against  the  drawer,  444. 

and  this  though  no  payment  has  been  made  by  such  drawer 
on  his  own  cross  acceptance,  444» 

in  case  of  bankruptcy  of  one  party  dealine  with  another, 
cross  acceptances  which  are  respectively  dishononred, 
and  also  a  cash  account,  how  to  proceed,  444. 

if  a  cross  bill  is  taken  by  tiie  drawer  after  bankruptcy  of  ac« 
ceptor,  he  may  prove,  444. 

Imt  if  holder  prove  both  against  drawer  and  acceptor,  and 
receive  dividends,  such  drawer  cannot  prove  against  such 
acceptor,  445,  6. 

£.  Where  accommodating  party  has  taken  security^  445  to  447'« 

if  the  drawer  be  bankrupt,  the  holder  may,  even  before  ac- 
commodation bUl  due,  prove  on  the  counter  security,  445. 

but  in  these  cases  the  dividends  are  suspended  till  it  appear 
that  the  surety  has  paid  his  own  bill,  445. 

what  these  securities  must  be  to  entitle  holder  to  prove,  445. 

when  there  is  a  loan  of  bills  from  A.  to  B.  as  well  as  cash 
account  due  to  B.,  B.  may  prove  under  commission 
against  A.  but  dividends  withnefd  till  bills  paid,  446. 

and  acceptor  of  a  bill  having  funds  of  bankrupt  in  his  hands, 
may  keep  such  funds  to  answer  acceptance,  446. 

not  always  necessary  that  security  should  be  given  expressly 
for  an  indemnity,  446. 

accommodation  acceptor,  who  has  paid  bill,  may  set  off  his 

debt  against  any  claim  on  him,  447. 

5.  Where  the  accommodating  party  hoe  taken  no  «e£t<rt/y,44rto450. 
when  he  has  paid  before  the  bankni|itc^,  447. 
when  he  may  prove  under  the  commission,  447- 
when  he  has  not  paid  till  after  the  bankruptcy,  447  to  450. 
he  cannot  prove  under  the  commission,  unless  he  can 

avail  himself  of  the  49  Geo.  $.  c.  121.  447. 
no  difference  in  this  respect  if  accommodated  party  give 

a  parol  or  written  promise  to  take  up  bill,  447. 
but  the  right  of  an  accommodation  inoorser  not  clearly 
settled,  447,  8. 
bnt  acceptor  of  a  bill  or  maker  of  a  note^  cannot,  in  any 

case,  prove,  448. 
bat  doubtfnl  if  indorser  of  such  a  bill  will  come  within  fhe 

meaning  of  the  stat.  7  Geo.  1.  c.  31.  449. 
arguments  to  support  tiie  principle  that  he  can,  449, 450. 
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Bene/k  of  holder* 9  proofs  451  tP  453. 

when  an  accommodating  party  can  prove  in  his  own  right, 
he  may  sometimes  have  tiie  benefit  of  holder's  proof,  451. 
and  court  of  equity  will  compel  the  holder  to  prove  his  debt, 
and  stay  proceedings  at  law  till  he  has  done  so.  451.  [451. 
and  surety  lodging  money  to  pay  bill  before  proof  by  creditor, 

may  retake  the  money  to  enable  creditor  to  prove,  451. 
but  a  banker  pacing  faiankrupt's  money  after  notice  of  the 
bankruptcy,  will  not  be  allowed  to  stand  in  creditor's 
place,  451. 
if  indorser  prove  under  acceptor's  commission,  and  drawer 
take  up  bill,  drawer  has  an  equitable  right  to  indorser's 
proof,  452. 
if  payment  is  made  by  surety  after  bankruptcy,  and  before 

proof  by  creditor,  neither  can  prove,  452. 
on  proof  made  and  party  paid  by  surety,  and  proof  expunged, 

it  may  be  restored  for  surety's  benefit,  452. 
creditor  cannot  be  turned  into  a  trustee  for  surety  to  pre- 
judice his  right  on  another  demand  against  debtor's  es- 
tate, 452. 
in  such  case  what  dividend  will  be  allowed  surety,  452. 
but  this  doctrine  qualified  in  case  of  surety's  to  a  limited 

amount,  453. 
but  surety  not  entitled  to  benefit  of  proof  made  by  creditor 
on  a  distinct  estate,  with  which  he  nad  nothing  to  do*  455. 
When  he  may  prove  under  42  Geo,  3.  c.  121.  s,  8.,  453  to  456. 
enactment  of  that  statute,  453. 

decisions  on  the  statute  with  respect  to  proof  by  accommo- 
dation acceptors,  454, 5.  [456. 
to  proof  by  one  partner  i^inst  his  bankrupt  co-partners, 
no  words  in  the  act  prccludiDg  a  party  from  suing  bankrupt, 
subject  to  the  judgment  being  useless  by  obtaining  his 
certificate,  456. 
7%tf^,  Against  whom  and  under  what  commission^  456  to  460. 
With  relation  to  particular  situation  ofbankrupt,  456  to  458. 
holder  of  a  oill  may  prove  against  all  parties  to  it,  456. 
negotiable  securities  transferred  without  indorsement, 

cannot  be  proved  even  by  bona  Me  holders,  457. 
but  this  rule  prevails,  though  bill  unaccompanied  by 

separate  written  acknowledgment,  457. 
when  such  holder  mav  have  benefit  of  the  proof  of  the 

person  who  last  indorsed  it,  456. 
the  same,  though  trader  usually  indorsed  by  a  private 
mark,  458. 
With  respect  to  the  number  of  parties^  458  to  460. 

creditor  may  avail  himself  of  all  collateral  securities  to 

the  extent  of  20s.  in  the  pound,  458. 

.  holder  of  a  bill  djrawn  by  a  firm  on  another  firm  of 

same  partners,  if  ignorant  of  their  partnership,  may 

prove  it  under  commission  against  both  firms,  458. 

or  prove  against  same,  and  proceed  at  law  against 

other,  458. 
and  a  person  may  prove  against  the  estates  of  the  prin* 

cipal  surety  or  co-surety,  458. 
creditor  cannot  prove  against  the  joint  estate  of  bank* 
rupt  partners^  and  estate  of  one  only,  459. 
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Tflth  respect  to  the  number  of  parties — {continued.) 
but  must  elect,  459. 
how  long  he  may  wait,  459. 
unless  tKere  is  a  surplus,  459. 
a  joint  debt  cannot  oe  ^proved  under  a  separate  com*- 

mission,  457. 
except  for  the  purpose  of  assenting  or  dissenting  to 

certificate,  ana  getting  payment  out  of  surplus^  459. 
what  circumstances  will  alter  the  rule,  459. 
where  partners  are  concerned  in  other  trades,  the  paper 

of  one  firm  given  to  creditors  of  another,  tiiey  may 

take  dividends  from  both  estates,  459.  460. 
when  debts  are  joint  and  paid  by  a  bill  drawn  on  one 

debtor,  and  accepted  by  the  other,  he  may  prove 

against  both,  459. 
when  credit  joint  against  security  peparaie,  the  same 

rule  prevails,  459. 
and  vice  versa^  459. 
and  money  lent  to  different  partners  in  same  firm,  and 

they  agree  to  consolidate  debt,  proof  may  be  against 

joint  estate,  460.  . 
Four  f  My.     To  what  extent  proof  may  be  made^  460  to  465. 
discounter  of  a  bill  entitled  to  full  proof  without  de- 
ducting discount,  460. 
same  in  case  of  a  holder  of  a  bill  bought  for  less  than 

sum  due  on  it^  460. 
same  if  debtor  give  an  accommodation  bill  of  another 

for  larger  aUiount  than  debt,  460. 
same  in  regard  to  holder  of  bill  pledged  as  security  for 

the  debt,  460. 
but  proof  to  this  extent  can  only  be  against  party  to  the 

bill,  and  not  against  debtor,  460. 
bolder  may  prove  against  drawer,  acceptor,  and  indor- 

sers,  and  receive  a  dividend  from  eacn  to  full  amount 

of  bill,  460. 
and  this  though  he  has  received  payments  on  account 

reducing  the  debt,  460. 
but  under  a  commission  against  party  from  whom  bill 

obtained,  proof  of  what  really  due  is  allowed,  461. 
but  this  latter  case  only  extends  where  the  payment 

was  made  after  proof,  461. 
how  far  a  creditor  holding  paper  of  third  persons  as  se- 
curity for  his  debt,  may  prove  against  debtor  or  such 

persons,  461. 
if  holder  of  a  bill  prove  under  one  commission,  and  a 

dividend  is  declared,  he  cannot  prove  under  another 

for  more  than  what  remains,  deducting  last  dividend, 

461. 
advisable  for  holder  therefore  to  prove  under  all  as  soon 

as  possible,  463. 
of  proof  by  friendly  societies^  under  stat.  33  Creo.  3.  c. 

54.,  462,  3. 
enactment  of  the  statute,  4G2. 
decisions  on  it,  4G2,  3. 
interest y  how  much  recoverable,  463,  4. 
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Fourthly,     To  what  extent  proof  may  he  made^eorUlm^! 
proveable  when  ever  bj  express  terms  of  instruiaeni  i 

is  reserved,  463. 
or  where  there  is  an  agreement  that  the  debt  shall  carr; 

interest^  463. 
or  on  notes  payable  on  demand,  not  reserving  it  whe: 

by  custom  of  trade  it  is  allowed,  463. 
or  where  it  has  been  allowed  on  settlement  of  accor 

between  the  parties,  463.  [certain,  4^ 

in  general  proveable  on  all  notes  payable  on  anj  d; 
how  much  recoverable,  464. 
never  in  case  of  insolvency  allowed  after  date  of  cot 

mission,  464* 
and  where  act  of  bankruptcy  ascertained,  no  iotere^ 

allowed  after  that,  464. 
and  in  cases  of  mutual  credit,  computation  of  it  st>p^ 

at  same  time,  464. 
but  where  an  estate  turns  out  solvent,  creditors  m:; 

claim  interest  up  to  time  of  payment,  464. 
£5  per  cent  legal  rate  allowed^  464. 
of  the  re-exchange^  464,  5. 
Fifthly.     The  time  of  proving  and  making  claimj  46j,  t. 
no  unnecessary  delay  should  take  place,  465. 
and  except  in  case  of  gross  laches,  creditors  maj  pro^? 

at  any  time,  465* 
when   creditor  proves  after    dividend   declared,  tlf 

practice,  465. 
when  a  party  cannot  prove,  advisable  to  make  claim  ^' 

soon  as  possible,  466. 
Sixthly.     The  mode  and  terms  of  proof  and  remedvfor  da : 
dendj  466  to  470.  ' 

ordinary  proof  by  oath,  466. 
forms  of  depositions,  466,  and  see  Appendix^  657  t^ 

603.— (See  ^^  Precedents.^') 
what  ought  to  be  stated  in  the  depositions,  466. 
every  security  must  be  produced,  and  marked  by  coc- 

missioners,  466. 
party  inserting,  on  proving,  must  deliver  up  secnrit}, 

or  apply  to  sell  pledge,  467. 
what  have  been  deemed  pledges  or  securities  whic 

must  be  delivered  up,  467. 
party  having  a  debt,  partly  proveable  and  partly  no*. 

may  apply  same  to  debt  not  proveable,  467. 
in  what  other  causes  he  may  do  so,  467. 
but  where  the  bill  was  not  deposited  as  a  pledge,  b^' 

indorsed,  holder  may  prove  his  debt,  or  proceed  at 
law,  467. 
of  proceeding  at  law,  and  proving  also,  468. 
direction  of  statute  49  Geo.  3.  c.  121,  in  this  rem- 
468.  ' 

observations  on  it,  468. 
Reducing,  expunging^  and  restoring  proof Sj  468,  9. 

when  after  proof  made,  any  thing  appears  so  as  io  ^^ 
duce  or  discharge  debt,  it  may  be  reduced  or  <i'- 
charged  accordinglv,  468. 
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Beductngj  expunging  j  and  restoring  proof 8 — {cofUinued.) 
what  will  amount  to  the  one  or  the  other,  469. 
wheu  proof  may  be  restored  for  benefit  of  another 
party,  469,  470. 
^  remedy  to  recover  dividends.  470. 

enactment  of  the  stat.  40  Geo.  S.  in  this  respect,  470. 

Seventhly.    77*c  consequence  of  not .  proving^    and  tfie  effect  of 

ceriificat€j  470  to  473. 

the  effect  of  certificate,  and  how  far  bankrupt  dis- 
charged thereby,  470. 

in  what  cases  the  certificate  is  no  bar,  471. 

bankrupt  discharged  from  a  debt  in  one  firm  cannot 
be  charged  by  creditor  with  same  debt  in  another 
472.  • 

but  sometimes  the  creditor  is  able  to  shape  his  action 
as  a. tort,  in  which  case  certificate  no  bar,  472. ' 

effect  of  certificate  avoided*  by  a  fresh  contract,  472. 

such  contract  must  be  express,  473. 

V.  Of  mutual  credit  and  set-off,  47 S  to  480. 

mutual  demands  may  be  set-olf  against  each  other,  472. 
enactment  of  the  stat  5  Geo.  2.  c.  SO,  in  this  respect,  473. 

46  Geo.  3.  c.  135.  474. 
in  these  statutes  the  word  ^<  credit"  more  effective  than  the 

word  "debt,"  474. 
arranged  under  three  heafis  ;      ^ , 

1.  7%e .  nature  of  the  debt^   and    consideration    upon 

which  founded,  474  to  476. 

what  debt  may  be  set-off,  and  what  constitutes  a 
mutual  credit,  474,  5,  6. 

legacy  after  admission  by  executor  may  be  set- 
off, 475. 

illegality  of  consideration  will  not  prevent  the 
setting-off  what  is  equitably  due,  475. 

and  if  assignees  confirm  acts  of  bankrupt  by 
suing  in  assumpsit,  instead  of  for  a  tort,  set-on 
.  allowed,  475. 

2.  TKe  parties  between  wJiom  the  mutual  credit  may 

exist,  476,  7.  [476. 

debt  must  be  due  from  both,  in  their  own  nght, 
a  joint  debt  cannot  be  set-off  against  a  separate 

one,  476. 
governed  by  same   rules    as'  prevail    at    common 

law,  477. 
under  separate  commissions  set-off  disallowed  against 
*  a  separate  creditor  indebted  to  partnership  in  a 

larger  sum,  477. 
in  what  other  cases  allowed,  477* 

3*  THme  when  the  debt  or  credit  arose,  477  to  480. 

both  debts  must  accme  before  bankruptcy,  or  two 
months  before  commission,  in  case  of  a  secret 
act,  477,  8. 
yet  if  such  debt  be  a  credit,  though  not  before  the  act, 
it  may  be  set-off,  478. 
Chitty  on  bjlls.  3  X 
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V.  Of  mutual  credit  and  set-off-^^continued.) 

3.  Time  when  debt  or  credit  aro8e-^(cont{nued,) 
if  demand  arise  on  a  bill  payable  after,  but  made 

before  bankruptcy,  set-off  is  allowed,  478. 
a  bill  payable  unconditionally  given  to  a  siiretv, 

may  setoff,  478. 
and  a  person  lending;  notes  of  hand,  and  receiving; 
a  memorandum  may  set-off  amount  of  any  note 
paid  by  him  after  bankruptcy,  against  sum  due 
from  him  to  the  bankrupt,  478. 
^  '  a  bill  or  note  indorsed  after  bankruptcy  cannot  be 
set-off,  though  it  may  bp  proved,  478. 
and  therefore  incumbent  on  such  person  to  show 
that  he  got  the  bill,  &c.  before  bankruptcy,  4rB. 
possession  by   payee,   how    far  evidence  of  the, 

478,  9. 
what  other  evidence  sufficient  in  this  respect,  479. 
a  bill  bona  fide  indorsed  before  act  of  bankruptcj, 
and  taken  up  and   paid  by  him  after  such  aci 
cannot  be  set-off,  479. 
provision  of  the  stat  46  Geo.  3.  c.  135,  in  relation 
to  mutual  credit,  470, 480. 
VI.  General  effect  of  bankruptcy  i)n  the  property  of  the  bankrupt^  m^- 
of  others^  480  to  486. 

arranged  under  two  heads,  480. 

1.  The  property  of  the  bankrupt^  and  contracts  entered  into  % 
Azm,  480,  1. 

property  of  the  bankrupt  in  hands  of  assignees  generallj 

affected  as  if  in  his  own  hands,  480. 
assignment  of   a    debt    for  value   by  bankrupt  before 

bankruptcy,  when  binding  on  assignee,  480. 
indorsement  of  a  bill  after  bankruptcy,  but  delivered 

before  it  is  valid,  460. 
and  if  bankrupt  not  beneficially  interested,  he  may  d^ 

any  act  respecting  it  as  if  he  were  not  bankrupt,  480. 
where    bankrupt  drew   a    bill,    partly    for    value  and 

partly  not,  now  much  conveyed  by  his  assignment, 

481. 
assignees   cannot  hold    any  property  obtained  by  the 

bankrupt  by  fraud,  481. 
when    bills,    &c.     indorsed    after    bankrupt   had  d:^ 

honoured  others,  may  be  retained,  481. 
indorsement  after  secret  act  of  bankruptcy,  protected  bv 

statute,  481. 
what  other  payments  protected  by  statute,  481. 
acceptance  of  bills  does  not  bar  vendor's  rig^t  to  stop 

goods  in  transitu  upon  bankruptcy  of  vendee,  481. 

2.  7%c  property  of  others^  482  to  486. 

a  banker  has  a  general  lien  on  bills  paid  into  his  hiBii^ 

generally,  482. 
a  person  has  a  lien  on  all  property  in  his  hands,  ^^'\ 

which  be  has  accepted  a  bUl  after  the  bankruptcy  o^ 

the  owner,  482- 
property  in  possession  of  bankrupt,  though  he  be  i^c* 

tne  real  owner,  will  pass  to  his  assignees,  48!^ 
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The  praperty  of  others — [continued) 

in  case  of  the  bankruptcy  of  a  factor  or  banker,  or 
other  person,  what  liens  allowed  on  bills  in  their 
hands,  482,  3,  4,  . 

but  bills  deliverijd   to  a  banker  expressly  on  tcmis  of 

discount,  assignees  entitled  to  them,  485. 
what  other  cases  assignees  entitled,  485. 

VII.  Precedents  of  dispositions  in  case  of  bankruptcy.— (See  "  wfp- 

VIII.  Miscellaneous  Points. 

does  not  affect  obligee's  right  of  action  after  assignment,  7. 

of  one  partner  disables  him  from  using  .name  ot  firm,  so  as  to 

render  co-partners  liable,  35.  115. 
on  bankruptcy  of  stock  broker's  proof  under  commission  of  pro- 
missory notes  given  upon  a  stock-jobbing  transaction,  how  far 
restrained,  80. 
as  far  as  it  regards  transfers,  relates  only  back  to  the  time  of  the 

suing  forth  of  the  commission,  lir. 
a  trader  cannot,  in  contemplation  of,  make  a  voluntary  indorse- 
ment, 121. 
but  it  must  appear  that  such  indorsement  was  in  contemplation 

of  bankruptcy,  121. — (See  ^^  Fraudulent  Prefcrence.^^) 
if  bill  transferred  through  urgency  of  the  demand  the  contem- 
plation of  secrecy  in  the  transaction  will  not  vitiate,  121. 
bill  returned  to  indorsers,  in  contemplation  of,  is  not  a  fraudu- 
lent preference,  121. 
<if  a  drawer  and  acceptor  of  a  bill,  &c.  gives  indorsee  a  lien  on 

drawer's  effects  in  hands  of  acceptor,  141. 
of  the  acceptor  of  an  accommodation  bill,  indorser  for  like  ac- 
.  commodation  who  pays  the  bill,  may  prove  under  the  commis- 
sion, 146. 
of  the  drawer  when  it  prevents  drawee  from  accepting  or  pay- 
ing, iro.— (See  ^^  Bankrupt.'') 
after  secret  act  of  by  trader,  consigning  goods  to  a  factor,  how 
far  such  factor  i#  obliged  to  repay  the  money  to  assi^ne^s,  irO. 
*    accommodation  acceptor,  holder  of  a  counter  bill  given  as  an 
indemnity  by  the  drawer,  may  prove  under  drawer's  commis- 
sion of,  195. 
notwithstanding  the  bankruptcy  of  the  drawer  of  an  accommo- 
dation  bill,  acceptor  may  retain  money  of  drawer's  in  his 
hands  till  bill  be  ane,  196. 
of  the  drawee  of  a  bill  no  excuse  for  omission  to  give  due  notice 

of  dishonour,  210. 
the  same  with  regard  to  drawer  or  indorser  of  a  bill,  or  indorser 

of  a  note,  215.  226. 
af  drawer,  after  drawing  bill,  if  acceptance  refused,  holder  may 

immediately  prove  under  the  commission,  231. 
on  bankruptcy  of  the  drawer  or  drawee,  equity  will  compel  an 
acceptor  stspra  protest^  to  resort  to  draper's  estate,  243«— 
(See  <<  Acceptance  supra  protest. ") 
of  the  acceptor  of  a  bill,  does  not  excuse  omission  of  present- 
ment for  payment,  £40.  *  -  ' 
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VIIL  Miscellaneous  points — {continued,) 

of  an  agent  having  received  money  fron^  maker  of  a  note  to 
pay,  otters  it  to  Bolder,  who  cannot  find  note  on  the  bank- 
ruptcy of  agent,  maker  still  liable,  S83. 

after  notice  of  an  act  of  bankruptcy,  banker  cannot  pay  the 
check  of  his  customer,  28^ 

but  till  a  commission  has  issued,  bankrupt  may  sue,  282. 

holder  <i€  a  bill  giving  time  to  acceptor,  who  afterwards  com- 
mits a  secret  act  of  l>ankruptcy  and  pays  them,  snch  payment 
IS  not  in  the  usual  course  oi  trade,  283. 

A.  having  got  ^  verdict  against  B.  who  then  commits  an  act  of. 
and  A.  without  notice,  takes  a  bill  from  B.  which  is  duly  paid. 
A.  must  refund  to  B's.  assi^Tioc;^,  283. 

the  same  where  bankers  have  accepted  accommodation  bills  for 
a  trader,  who  then  commits  an  act  of  bankruptcy,  bat  before 
commission  issued,  lodges  money  with  them  to  pay  them,  283. 

the  same,  where  bankers  paid  a  bill  for  acceptor  after  a  secret 
act  of  bankruptcy,  and  he  remitted  them  money  to  pay  tiiem- 
selves,  .284. 

the  same  if  tliey  pay  a  check  drawn  on  them  after  a  secret  act 
of  bankruptcy,  they  cannot  retain  money  received  to  cover 
such  check,  284.  324. 

when  money  recovered  against  a  bankrupt  in  an  action  on  a  prO' 
missory  note  paid  by  him  after  a  secret  act  of  bankruptcy,  ii 
may  be  recovered  again  by  the  assignees,  284. 
one  count  of  the  statute,  46  Geo.  3.  c.  135, 5^4. 

since  tliis  statute  the  19  Geo.  2.  c.  32,  can  only  come  in  ques- 
tion when  payment  made  within  two  months  tlefore  suing  out 
commission,  285. 

holder  of  an  accommodation  bill,  may  prove  under  drawer's 
commission,  though  he  has  accepted  security,  and  given  time 
to  acceptor,  295. 

Effect  at  law  of  proving  under  a  commission  of  bankruptcy^  301 
to  303. 

if  acceptor  be  a  bankrupt,  holder  may  prove  under  commission 
without  assent  of  other  parties,  301. 
.  but  he  must  give  regular  notice  of  non-payment,  301. 

if  holder  of  a  bill  prove  under  indorser's  commissioiH  and 
afterwards  compound  with  acceptor^  such  proof  must  be  ex- 
punged, 303. 

in  case  of  bank  notes  cannot  be  followed  as  distinguishable  from 
other  money,  333. 

when  acceptor  of  a  bill  is  bankrupt,  and  holder  prove  under 
commission,  but  who  has  not  ^t  certificate,  he  may  be  ar- 
rested and  sued  by  the  drawer  if  he  has  taken  it  up,  342. 

must  be  specially  pleaded,  374. 

to  establish  a  set-olT  against  assignees  of  bankrupt,  evidence  of 
possession  of  a  bill,  &c.  before  bankruptcy  must  be  ^ven, 
398. 

but  if  the  act  were  several,  evidence  of  possession,  two  calendar 
months  before,  is  enough,  298.— (See  **  Evidence^^'^) 

of  a  firm,  when  it  will  not  affect  the  competencjr  of  one  of  the 
members,  proving  that  another  had  no  authority  to  draw  iii 
•  •         namb  of  firm,  414.— (See  «  mtness.") 
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B  ANKRUPTC  Y— (wnhnwed. ) 

Effect  at  UfU)  of  proving  under  a  commissicn  ofhankruptcy — [tontinued.) 
a  person  released  from  liability  bjr  bankruptcy,  and  certificate, 
IS  a  competent  witness  to  an  action  on  a  bill,  the  payment  of 
which  he  guaranteed,  415,  16. 
what  amount  of  bill  may  be  proved  under  two  commissions  i 

419,  20.— (See  '*  DamagegJ^) 
case  of,  where  bills,  &c.  carry  interest,  421. 

BANKRUPT— (See  «  Bankruptcy,'*  «  Fraudulent  Preference. ") 

who  has  assigned  over  a  bond  before  his  bankruptcy,  may  sustain  an 
action  on  it,  7.  ' 

one  partner  who  has  become  a  bankrupt,  is  disabled  from  using  name 
of  firm,  35,  115. 

this  rule  qualified,  117* 

a  contract  made  in  considera,tion  of  signing  certificate  void,  80. 

who  has  obtained  his  certificate  in  a  foreign  country,  cannot  be  sued 
in  England,  or  an  instrument  drawn  and  to  be  performed  there,  94. 

cannot  transfer  bills,  &c.  115.— (See  *'  Bankruptcy.'*^) 

after  a  secret  act  of  bankruptcy,  cannot  transfer  bills,  &c.  by  indorse- 
ment, 1 15.  but  see.  1 19.-7I9  Geo.  2.  c.  32. 

doubtful  whether  the  solvent  partner  without  assignees  consent  can,  1 15. 

nor  should  a  declaration  on  such. note  state  the  joint  indorsement,  1 16. 

a  trader  who  has  become  bankrupt,  may  indorse  a  bill  delivered  be- 
fore his  bankruptcy,  116. 

<and  if  he  and  his  assignees  refuse  to  do  so,  Chancellor  will  compel 
them,  116. 

estate  liable  to  the  costs  of  such  ^  proceeding,  116. 
.   no  estate  in  which  he  is  not  beneficially  interested,  passes  to  his  as- 
signees, 116. 

manv  transfer  an  accommodation*  bill,  1 16. 

B  bill  drawn  for  a  sum  of  money,  part  of  which  is  for  his  accommo- 
dation, 117. 

but  such  indorsement  is  only  valid  as  far  as  that  accommodation  sum 
goes,  117- 

w^en  they  transfer  bills  before  the  suing  forth  of  commission,  by 
statute  19  Geo.  2.  c.  32.'  117. 

enactment  of  that  statute,  117.  283. 

decisions  on  the  act,  283,  4. 

doubtful  whether  promissory  notes  are  within  this  statute,  1 18,  284. 

a  bill  indorsed,  by,  after  an  act  of  bankruptcy,  but  paid  before  the  is- 
suing of  a  commission,  is  within  this  statute,  1 19. 

bj  a,  for  a  debt  for  goods  sold  and  paid,  after  the  issuing  thereof,  it 
is  valid,  119. 

that  such  transfer  is  only  valid  when  there  are  no  suspicious  circum- 
stances of  insolvency,  120. — (See  "  7?wo/i;ency. ") 
*     payments  made,  and  contracts  entered  into  by  a  bankrupt,   two 
months  before  the  date  of  commission,  when  valid,  120. 

indorsement  of  a  bill  by,  by  way  of  fraudulent  preference,  invalid, 
120._(Sec  '^  Fraudulent  Preference.*') 

but  a  creditor  pressing  a  trader  to  give  such  indorsement,  the  inten- 
tion of  the  latter  to  become  bankrupt,  cannot  be  called  in  to  vitiate 
•      it,  121. 

uncertificated  after  the  commission  issued,  receiving  a  note,  legal  is- 
terests  vest  in  his  assignees,  122. 

when  it  does  not,  122. 
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BANKRUPT— (con/tnwec?.)  ^  ^ 

when  a  banker  has  becorriC  a,  bill,  &c.  deposited  with*liim  as  a^etit. 

does  not  vest  in  his  assignees,  122,  136.  [\2l 

but  if  such  banker  has  discounted  any  of  them,  the  rule  is  otherwise, 
bolder  of  a  bill  to  which  a  is  a  partjr,  is  allowed  to  set-off  his  claim 

on  him  against  the  amount  of  the  bill,  141. — (See  "  Set-off."^) 
proof  was  allowed  under  a  commission  in  respect  to  a  bill  stated  to  be 

lost,  152.  '  ^       ^[y^y^^^  '''^• 

payments  made  to  a  bankrupt  without  knowledge  of  his  being  so,  wheu 
drawee  ought  not  to  accept  after  knowledge  of  drawer's  having  be- 
come bankrupt,  170. 
that  if  he  accepts  without  such  knowledge,  a  payment  of  the  bill  after 

he  is  acquainted  with  the  fact,  is  valid,  170. 
when  a  draft  drawn  on  u,  debtor  who  b  a  bankrupt,  vests  the  debt  in 

the  person  who  hold  «uch  draft,  194. 
and  such  person  may  proceed  in  equity  against  the  assignees,  194. 
a  party  to  a  bill  becoming  a  bankrupt  before  it  becomes  due,  another 

guaranteeing  the  payment  of  it,  is  liot  entitled  to  notice  of  (lishon- 

our,  204. 
when  drawer  or  indorsed  of  of  bill,  or  indorser  of  a  note,  is  a  banV 

rupt,  notice  of  dishonour  may  be  ^ven  to  him  or  his  assignee, -213. 

229.  [security,  *M5. 

if  acceptor  become  a  bolder  of  a  foreiM  bill,   may  protest  for  better 
but  acceptor  is  not  compelled  to  give  this  security,  if  drawer  become 

a  bankrupt,  240. 
may  sue  his  debtor  for  what  he  owes  him,  at  any  time  before  commis- 
sion issued,  if  debtor  pays  he  is  liable  to  refund,  282.    - 
but  defendant  may  safely  pay  money  into  court,  and  prevent  further 

costs  after  action  brought,  282. 
payment  made  to  a  bankrupt,  will  in  all  cases  discharge  the  persoa 

making  it;  if  he  had  hot  notice  of  the.  fact,  282,  3. 
and  a  person  giving  acceptance  in  discharge  of  a  debt,  may  pay  same. 

though  he  has  auerwards  heard  of  tlie  bankruptcy,  283. 
payment  of  a  bill  by  a  bankrupt  under  arrest,  and  after  a  secret  act 

of  bankruptcy,  when  valid,  283. 
otherwise  if  made  by  way  of  fraudulent  preference,  283..       f 
what  evidence  must  be  given  to  establish  a  set-off  against  assignees 

of  bankrupt,  398.— (See  ^^  Evidence^"  ^^  Bankruptcy,"  "  Set-of 

BARON  AND  FEME— (See  ^«  Feme  Coverty^'  «  Married  Wom&u'*) 

BASTARD,  .... 

a  promissory  note  given  to  indemnify  a  paririi  fromy  is  illegal,  7o> 

« 

BEARfiRr— (See  *<  Transfer  by  Delivery.'*) 

bills  payable  to,  transferrable  by  delivery,  64.  . 

bills  payable  to  fictitious  persons,  when  may  be  declared  on,  ^^ 

treated  as  bills  payable  to  bearer,  64.  132.  357.— (Sec  ^^FictUion' 

Person.")  •  .it 

if  the  declaration  on  bill  payable  to  bearer  avers  an  indorsemem,  J^ 

must  be  proved,  360.  [^,, 

when  he  must  prove  consideration  given  by  him  or  prior  party,  ^^* 

BELLMAN, 

a  letter  containing  a  bill  delivered  to,  in  the  street,  and  lost,  the  p"' 
son  sending  it  must,  it  is  said^  bear  the  loss,  156.  223. 
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BETTER  SECURITY— (See  ''Security:') 
protest  for,  240. 

BILLS  OF  EXCHANGE— (See  ''SmaU  Bills.") 
defined,,  and  nature  of^ 

general  nature  and  utility  .of,  1  to  5, 

a  simple  contract  debt,  1. 

bona  notabilia^  following  the  person  of  the  debtor,  1. 

not  a  good  donation,  mortis  causa^  2. 

mult  be  sued  within  six  jears  after  due,  2* 

not  goods  and  chattels,  and  does  not  pass  by  a  bequest  of  all 

testator^s  "property  in  a  particular  house,"  2, 
cannot  be  taken  in  execution,  or  as  a  distres  for  rent,  2. 

History^  origin^  invention,  and  use  o/^,  3  to  4. 
preferable  as  a  security,  and  why,  3. 
disadvantages  of,  and  what,  4. 
the  t)ad  effects  of  an  undue  use  of  accommodation  bills,  4. 

Peculiar  properties  o/*,  4  to  10. 
need  not  be  witnessed,  92. 
it  may  be  assigned  so  as  to  vest  legal  and  equitable  interest  in 

ataignee,  5. 108.     .  ^ 
as  to  consideration  being  implied,  5.  9,  10.-*(Vide  ''Considetd^ 

/ion.") 
the  holder's  right  of  action  not  affected  by  any  act  of  the 

drawer  or  acceptor,  5. 
why  exempted  from  the  general  doctrine  of  non-assignment  of  a 

chose  in  action^  8. 
why  exempted  from  the  general  doctrine  that  in  parol  contracts, 

consideration  must  be  proved,  9. 
when  the  consideration  may  be  gone  into,  9. 
the  reason  why  the  law  gives  it  so  much  effect,  9. 10^ 

History^  general  nature,  mid  use  of  foreign  bills,  10, 11. 

bills  of  exchange  are  foreign  and  inland,  10. 

what  are  foreign,  and  what  inland,  10. 

time  when  foreign  bills  were  first  invented,  doubtful,  10. 

supposed  to  have  been  invented  by  the  Jews  and  Lombards,  11. 

supposition  refuted,  11.  [1381, 11. 

the  whole  extremely  uncertain,  but  thought  to  be  about  the  year 

the  courts  gave  effect  only  at  first  to  bills  drawn  between  mer- 
chant-strangers, and  merchant-English ;  but  afterwards  gene- 
rally extended,  11. 

History,  general  nature,  and  use  of  inland  bills,  11,  12. 
why  so  called,  11, 
time  when  first  made,  12. 
special  custom  deemed  necessary  to  support,  12, 
formerly  only  valid  as  between  merchant  and  merchant,  12. 
afterwards  generally  extended  to  all  persons,  12. 
distinction  taken  between  bills  payable  to  order  or  to  bearer,  12. 
inland  bills  and   foreign  bills  governed  by  nearly  the  same 
rules,  12. 

Of,  the  parties  to  a  bill  or  note,  and  modes  of  becoming  such,  X  and 
IS  to  40. 
Who  may  be  parties  to  a  bill^  13  to  20.  flS- 

all  persons  having  capacity,  and  subject  to  no  legal  disability, 
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BILLS  OF  EXCHANGE— (con^mwcJ.) 
Of  the  parties  to  a  bill^  4'C. — {continued,) 

Who  may  be  parties  to  a  bill — (continued.) 
but  with  alien  eaemy  in  general  void,  IS. 
when  not,  13. 

ecclesiastics  maybe  parties  to,  in  England,  13. 
otherwise  in  France,  13. 
attorneys  may,  and  do  not  thereby  lose  their  privilege  from 

arrest,  14. 
corporations  may  under  certain  restraints,  14. 
a  joint  body,  exceeding  six  in  number,  may  not  be  parties 

to  at  any  less  time. than  six  months,  15. 
Bank  of  England  and  East  India  Company  exempted,  15. 
members  ot  a  commercial  firm  may,  although  exceeding 

six  in  number,  20.  l^^- 

corporation  cannot  unless  established  for  trading  purposes, 
infants  cannot  in  general  be,  even  for  necessaries,  16.- 
•     (See  ''Infant.") 

feme  coverts,  when  not,  16. 18.— (See  ^^Fenie  Coverty^) 
bill  made  to  a  feme  sole  vests  in  husband  after  marriage,  I? 
but  incapacity  to  contract  by  any  one  of  the  parties  ic, 

does  not  invalidate  it  as  against  the  rest,  Ifi 
except  in  the  case  of  an  indorsement  by  a  feme  covert,  19- 
in  an  action  infancy  of  indorser  no  defence  to,  by,  or  against 

the  drawer  or  acceptor,  20. 
Of  the  number  of  parties  to,  and  mode  of  becoming  suehy  20  to  40. 
Number  of  parties  to^  1. 20. 

generally  three,  though  not  necessary  to  be  three,  20. 
valid  where  there  is  only  one  party  to  it^  20. 
how  to  declare  on  such  a  bill,  21. 

how  to  declare  on  a,  when  the  word  "  at"  is  inserted  be- 
fore the  name  of  the  drawees,  instead  of  "  to,"  21.  '25^- 
acceptance  supra  protest^    22. — (See   ''Acceptance  Supm 

Protest.") 
payment  of  supra  protest  makes  a  pereon  a  party,  22.— (^^^ 
^  "Payment  Supra  Protest"^ 

Mode  of  becoming  a  party  to  a  bill^  22  to  40. 

a  person's  name  or  the  style  of  firqi  must  be  on  a  bill,  to 

make  him  a  part^  to  it,  22. 
but  this  may  be  either  by  his  own  act,  or  by  an  agent,  or 
'  by  a  partner,  22  to  40. 

By  agent,  23  to  29.— (See  "  Agent .'^^ 

when  agent  cannot  and  when  ne  may  indorse,  accept,  or 

draw,  so  as  to  charge  principal,  24  to  26. 
where  he  cannot  negotiate  them,  25. 

evidence  of  such  usage  at  Navy  pay-office  will  not  w 

received,  25. 
drawn  on  the  vendee  of  goods,  by  a  broker  on  account  m 

his  principals,  the  broker  liable  on,  28. 
By  partner y  29  to  40.— (See  '^  Partner. ^^) 

drawn  by  one  partner  in  blank,  who  dies,  and  tlien  circi 

lated,  survivors  liable  on,  37. 
drawn  by  two  persons,  and  both  signing  name,  indorse 

ment  by  one  bad,  37. 
drawn  by  one  partner  without  stating  that  it  was  in  nar" 

of  his  lirm,  binds  only  such  partner,  39. 
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BILLS  OF  EXCHANGE— (con^mwct/O 

Of  the  number  of  parlies  to  f  ^c.-^(corUinued.)  > 
By  partner — {continued,) 

when  addressed  to  two  distinct  persons,  must  be  accepted 

by  both,  39. 
if  not  bill'  must  be  protested,  39. 
The  form  of  in  general^  41  to  92. 

no  particular  set  of  words  necessarji  41. 

an  instrument  partly  resembling;  a  bill,  and  partiy  a  note»  may 

be  treated  as  either,  21.  42. 
advisable,  to.  draw  them  according  to  the  forms  given,  42.' 
for"  less  than  £5^  certain  forms  necessary,  Bank  of  England 

exempted,  42. 
for  less  than  20».  void,  42.— (See  ^^SmcM  Bills  and  Notes J^) 
for  less  than  £5,  void,  if  not  according  to  a  particular  form,  42. 

TTie  general  requisites  of  a  billy  42  to  50. 

two  qualities  necessary  to  the  validity  of,  42. 

must  be  payable  at  all  events,  42. — (See    ^^Contingency  and 

^^  Condition.'^) 
must  not  be  payable  out  of  a  particular  fund,  43.  1 94. 
must  be  for  payment  of  money  only,  and  not. to  do  any  other 

act,  45.  •     • 

*  what  has  been  considered  a  condition,  &c.  so  as  to  invalidate  a 

bill,  42  to  45. 
bad  at  first  in  either  of  these  particulars,  no  subsequent  occur- 
rence will  make  it  good,  45. 
and  such  instrument  cannot  be  declared  on  as  a  bill,  45. 
though  good  on  the  face,  yet  if  it  appears  by  an  indorsement  on. 

it  to  be  payable  on  a  contingency,  it  is  bad,  46. 
payable  on  an  uncertain  event  is  only  a  special  agreem^t,  and 

must  be  declared  on  as  such,  46. 
a  written  stipulation  to  renew  on  a  separate  paper,  when  will 

qualify  the  liability,  though  not  vitiate,  47. 
the  wish  of  payee  to  indulge  maker  expressed  in  a  memoran-' 

dum,  is  not  a  contingency,  47. 
but  parol  evidence  of  such  wish  is  not  admissible,  47. 
and  written  evidence  of  such  wish  will  afford  no  defence,  47. 
but  payable  on  an  event  that  must  happen,  is  good,  48. 

of  public  notoriety,  good,  48. 
of  moral  certainty,  good,  48. 
for  instances  and  examples,  48. 

when  a  statement  of  a  particular  fund  will  not  vitiate,  49. 
for  instances  and  examples,  49. 
not  bad  if  the  consideration  be  inserted,  49.— (See  **  Value 

Received.^'*) 
for  instances  and  examples,  49. 

Their  parts  and  particular  requisites^  50  to  92. 
The  form  of  a  foreign  bill,  50. 

inland  bill,  51. 

Stamp  duty  on,  52  to  58.-~(See  "  Stamp.^^) 

cannot  be  stamped  after  drawn,  but  if  they  are,  fhey  are  avail- 
able in  law,  55. 
Place  where  madcj  58,  9.  —(See  «  Place.**) 

Of  the  datCy  59,  60. — (Sec  "  Date,*^  for  alteration  in  respect  to,  see 
^^  Meration.^^) 
Chitty  on  bills.  3  Y 
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BILLS  OF  EXCHAyGE^iconnnued.) 

Sifm  payable^  GO- 

no  necessity  for  the  superscription  of  sum  if  it  be  stated  in  the 

bill,  60. 
advisable  and  usual  to  be  set  forth  both  in  figures  atfd  words  tlO. 
ought  to  be  expressed  in  the  body  of  bill,  but  if  omitted  aideu 

by  the  superscription,  66.  I 

if  it  be  diH'erent  ia  the  body  to  that  in  the  superscription,  thai 

in  the  body  will  be  taken  to  be  the  sum  payable.  Go. 

Time  of  payment^  60  to  62. — (For  alteration  in  respect  to,  see  "  Al 
teraliorij''  100  to  106.) 

a  French  ordinance  requires  to  state  time  of  payment,  CO. 
though  not  necessary  in  England,  and  when  no  time  is  stateil 

they  are  payable  on  demand,  CO. 
advisable  however  to  do  so,  and  usual  to  write  in  words,  ari 

sometimes  to  state  both  old  and  new  style,  60. 
time  of  payment  may  be  at  any  length  of  time,  60. 
foreign  and  inland  may  be  drawn,  payable  on  denaand,  at  s'u'n:, 
at  days,  weeks,  months,  or  years,  but"  foreign  usually  drawn 
at  usances,  61. , 
intended  to  be  payable  qn  demand,  drawn  payable  at  sight,  61. 
•  time  of  payment. — (See  ^^Presentment  for  payment  "I 

Request  to  pay,  62. 

ought  to  be  ordered,  but  a  request  is  sufficiemt,  62. 
Of  several  parts  J  62. 

if  foreign  and  only  drawn  in  one  part,  and  that  to  it,  dra^ei 

compellable  to  give  another,  62. 
how  a  foreign  bill  ought  to  be  drawn,  62. 
consequences  of  an  omission  to  insert  the  usual  proviso,  62. 
each  of  the  parts  must  be  stamped  and  delivered  to  payee,  61 
forgery  of  an  indorsement  of  payee  does  not  pass  any  intere^t. 

and  an  action  may  be  sustained  on  the  other  parts,  62. 
To  whom  payable^  62  to  65.— (See  "  Bearer ^^  "  Fictitious  Fcrsoii." 
must  in  general  be  specified,  62. 
but  if  it  is  not,  holder  may  fill  up  the  blank,  and  recover  agiiij 

drawer,  63. 
otherwise  in  an  action  against  acceptor,  without  express  auth:- 

rity  to  fill  up  the  blank,  63. 
these  bills  forbidden  in  France,  64, 
when  drawn  in  blank  abroad,  and  filled  up  in  Englaaid,  no  stamp 

required,  54. 
mis-spelling  the  name  may  be  rectified  by  parol  evidence,  G:5. 
where  misdescription  of  the  payee  will  not  vitiate,  63. 
payable  to  bearer,  or  L  S.  or  bearer,  may  be  transferred  by 

livery,  64. 

payable  to  fictitious  person  may  be  declared  on,  and  used  as  bi  • 
payable  to  bearer,  64.  131.  357 (See  '^Fictitious  Paytt:  i 

may  be  payable  to  drawer  himself,  because  there  need  no'  1" 
three  parties  to  it,  65.  ^ 

may  be  payable  to  one  for  the  use  of  another,  65.  • 

may  be  payable  to  a  feme  covert,  but  it  vests  in  husband,  65. 
payable  to  order,  65,  6.— (See  "  Order.") 

the  modes  of  making  a  bill  transferrable,  66. 
sum  piyable,  86,  7.  45.  ''> 

now  far  a  person  who  guarantees  a  bill  for  a  given  sum  is  liabU 
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BILLS  OF  EXCHANGE— (con/mwefJ.) 
To  whom  payable — (coyitinued.) 

foreign  may  be  for  any  sum,  otherwise  with  inland,  •67.— (See 
"  Small  Bills.'') 
of  tlie  words  <«  value  received,"  67,  8.— (See  **  Value  Received.'') 
of  the  consideration  necessary. — (See  *'  Consideration^'*   ^'Accommo- 
dation Bills,''  *«  Gaming,''  and  «  Usury.") 
if  given  for  spirits  sold  in  less  quantities  than  QJOs.  value,  bad,  80., 
for  apprentice  fee  and  indenture  void,  when  and  when 

not  bad,  J30. 
on  an  illegal  consideration,  and  a  third  person  get  it, 
knowing  of  such  illegal  act,  or  after  it  became  due,  he 
cannot  recover,  80. 
on  a  consideration  illegal  by  statute  in  part  or  in  whole, 
a  bona  fide  holder,  even  without  notice,  cannot  recover, 
81 . — Aliter  now  in  Usury,  Appendix,  556,  and  "  Usury." 
otherwise  where  it  is  not  so  expressly  declared  by  statute, 
•    81,  .  • 

founded  on  a  good  consideration,  but  indorsed  over  by  payee  for 
a  usurious  agreement,  how  far  void,  82. — Appendix,  556. 
t>f  discounting  a  bill,  83,  4. — (See  "  Discount^"  **  Interest.") 
of , the  direction  to  place  it  to  account,  89. 
this  direction  is  wholly  unnecessary,  8d. 
of  the  words  as  "  per  advice,"  89.  [89. 

when  these  words  are  proper,  and  their  ef&ct  on  the  payment, 
drawer's  name,  89. — (See  *^  Drawer.") 
direction  to  the  drawee,  90,  1.— (See  **  Drawee.") 
place  of  payment,  91.  250  to  259.— (See  ''Place.") 
How  to  be  construed  and  given  effect  to^  92  to  94^-(See  "  ConstruC' 
tion,"'^  Holder.") 

are  to  be  more  liberally  construed  than  any  other  instrument,  92. 
indorsement  waived  t>f  a  bill,  is  payable  to  a  fictitious  payee,  92. 
are  to  be  ;!;iven  effect  to,  according  to  the  law  of  the  country 
where  drawn,  and  where  to  be  paid,  93.  233. 
•  the  time  of  payment  to  be  reckoned  according  to  the  laws  of 
'    the  place,  where  a  bill  is  drawn,  if  payable  after  date,  92.  ^ 

otherwise  if  payable  at  any  other  time,  as  days,  &c.  93. 
the  remedy  in  case  of  non-payment,  &c.  is  according  to  law  of 
place,  where  bill  to  be  paia,  94.— (See  "  Arrest^"  "  Foreign 
Laws.") 
when  new  cases  arise  on  the  construction,  court  will  consult  with 
merchants,  94. 
Of  tlie  delivery  of  a  bill  to  payee,  and  effect  thereof,  94  to  100. — (See 
<«  Debt.") 
a  delivery  not  essential  to  vest  legal  interest  in,  95. 

to  a  creditor  in  discharge  of  a  debt,  precludes  him 
suing  on  original  contract,  96. — (See  "  Debt.") 
otherwise  if  the  terms  of  the  agreement,  in  which  such  discharge 

is  given j  are  not  strictly  complied  with,  96.  ■ 

a  delivery  of  a  bill  or  note,  how  far  prejudices  a  prior  specialty 

security,  96. 
delivered  on  the  balance  of  accounts  in  an  action  on  bill,  the  de- 
fendant cannot  impeach  the  charges,  97. 
of  the  effect  of  taking  a  bill,  97. 

plaintiff'must  show  that  he  has  used  due  diligence  to  obtain  accept; 
ance  and  payment^  and  in  default  thereof  given  due  notice,  97. 
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BILLS  OF  EXCHANGE— (con/inucd.) 

Of  the  delivery  of  a  bill  to  payecy  Sfc. — {coiUinued*) 
it  is  conclusive  evidence  of  the  sum  due,  97. 
it  extinguishes  prior  debt  so  far  that  in  an  action  on  such  debt 
V  proof  on  part  of  defendant  that  he  gave  a  bill* or  note  for  sum 

due,  compels  plaintiff  to  prove  that  it  was  dishonoured,  and 
notice  given,  97. 
biit  where  such  bill  was  given  by  the  defendant,  but  who  was  no 
party  to  it,  no  proof  of  notice  of  the  dishonour  is  neccssarj, 
98. 

Of  the  effect  of  an  alteration  of  a  bill  or  notCy  100  to  106.  193,- 

(See  ^^  Alteration.^*) 
Of  the  liabUity  of  the  drawer,  106,.7.— (See  ''Drawer.'') 

Of  the  transfer y  indorsement,  and  delivery  of  bills,  108  to  H:.- 

(See  **  Indorsement,^'  *'  Transfer.*') 
Of  the  loss  of  bills,  147  to  157.— (See  "  Loss.'') 
Cf  joreserament  for  acceptance,  158  to  165.— (See  '*  Presentment  for 

Acceptance.**) 
Of  acceptance  generally,  165  to  196.— (See  ^*  Acceptance.*') 

Of  the  liability  of  acceptor,  and  his  rights  in  certain  cases,  183  to 

193,_See  ''Acceptor.") 
Of  the  liability  of  a  party  promising  to  pay  a  bill,  193  to  195.- 

(See  ^^ Promise,'*  ''Agreement.") 
Of  indemnity  vf  acceptor,  196  to  196 — (See  '' IndemnUy,^'  '••^f- 

eommodation  BiU*') 

Cf  non-acceptance  and  conduct  thereon,  196  to  240.— (Sec  ^' Notkt 

of  Nonracceptance;*  «  Protest,'*  ''  Waiver.**) 
Of  protest  for  better  security,  240,— (See  "  Protest  for  better  Seen- 

rityn 

Of  acceptance  supra  protest,  240  to  244 — (See  *<.^cc«p/ance  Supra 

Protest.'') 
Cf  presentment  for  payment,  245  to  280.— (See  '- Presentment  for 
•     Payment.**) 
Of  payment,  280  to  308.— (See  "  Payment,'*) 

Of  effect  of  giving  time  to  and  releasing  acceptor,  290  to  297.— ^^te 

"  Release,^  "  fime,"  "  Indulgence.") 
Of  receiving  part  payment  of  acceptor,  297,  8. 

Cf  effect  of  indulgence  to  prior  parties,  298  to  301  .—(Sec  ^'  Relta^C 

"  THme," '' Indulgence.") 
Cf  proving  under  a  commission  agaifist  an  insolvent,  and  comooum; 

ing  with  acceptor,  301  to  303.— (See  *'  Compounding,'^  "  Release: ) 
Cf  the  receipt  for  payment,  303  to  305. — (Sec  "  Receipt. ") 
Cf  effect  of  payment  by  mistake,S05tf}  S09^See  ^'  Payment:") 

Of  non-paymeni,  and  conduct  thereon,  308  to  319. — (See  "  Notk^ 
of  Non-payment,"  «'  Waiver,"  "  Rdease.") 

Of  payment  supra  protest,  320   to  321. — (See   *^  Payment  Supn 
Protest") 

Of  the  action  in  general  on  a  bill^  342  to  347 — (Sfe  *'A€ti0^' 
^[Action  of  Assumpsit,"  «<  Action  of  Debt.'^)  . 
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Of  the  affidavit  to  hold  to  bail,(i4^  to  350.— (See  ^' AmdavU.^'^) 

Of  the  arrest,  350.— (See  «  Arrest. ") 

Of  the  bail,  350.  —(See  «  Bail.'') 

Of  the  declaration  in  general,  351  to  376.— (See  "  Declaration.**) 

Of  the  count  stdting  bill  and  the  venae,  351, 2.-— (See  "  Venue J^ 
•^^  Declaration.^') 

Of  the  statement  of  bill  and  misnomer,  352  to  357. — (See  •<  De- 
elaration.'^  ^^ Misnomer,''^  &c.) 

How  defendant  became  party,  357  to  359. — (See  **  Declara- 
tion.**) 

How  plaintiff  became  party,  359  to  360.— (See  «  Declaration,^*) 

Of  the  necessary  averments,  361  to  363, — (See  "  DechirationJ* 
''Averment.**) 

Of  the  counts  on  the  consideration  and  common  counts,  363  to 
376.— (See  "Cowri/.") 

* .  QT  staying  proceedings  on  payment  of  debt  and  costs,  368, 9. — (See 
**  Staying  Proceedings,^*  «  Costs,** «'  Judge.**) 

Of  judgment  by  default,  369.-— (See  **  Judgment.  **)  ' 

Of  reference  to  master  to  compute,  368  to  371  .—(See  ''  Judgment  J^) 

Of  the  pleas  and  defence,  372  to  37 5. --{Sea '' Plea,** '' Defence.") 

Of  the  evidence  on  each  side,  376  to  418.— (See  ''Evidence.**) 

Of  the  competency  of  witnesses,  413  to  418. — (Sec  «*  Witness.^*) 

Of  the  sum  Recoverable  in  an  action  on  a  bill,  419/0  436.— (See 

" Principal  Money,"  "Interest^*  "Expenses,**  '^Re-exchange,** 

"  Provision.**) 

Of  the  action  of  debt  on  a  bill,  427  to  A^%~{See  "  Action  of  Debt.**) 
Of  bankruptcy,  430  to  486.— (See  «  Bankrupt**  and  "  Bankruptcy.**) 
Statutes  relating  to  bills^  Appendix,  524  to  529. 

BILL  IN  EQUITY— (See  «  Court  of  Equity.**) 
to  restrain  ne^tiation  of  a  bill,  &c.  1 10. 

the  answer  of  one  partner  to  a,  is  evidence  of  against  the  others, 
SS^.—{Ste  "  Evidence.**) 

BLANK  BILLS, 

drawer's  name  signed  abroad  to  a  blank  paper  filled  wp  in  England, 

not  liable  to  English  stamp,  54. 
bill  drawn  abroad,  with  blank  for  payee's  name,  and  filled  up  in 

England,  no  English  stamp  necessary,  54. 
flrawer's  signing  his  name  to  blank  stamp  liable,  24., 90.  107. 
acceptance  to  a  blank  stamp  binds  an  acceptor,  169. 
the  like  as  to  an  indorser,  124. 

BONA  NOTABILIA, 

bill  of  exchange  is  so  where  debtor  dies,  1.  351. 

bond  is  so  where  it  happens  to  be  at  death  of  obligor,  2, 

BOND, 

bona  notabiHoj  where  it  happens  to  be,  1. 
capable  of  being  a  donatio  mortis  causa,  2. 
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BO^D,— (continued.) 

obligor  not  answerable  for  interest  beyond  the  penalty,  3. 
otherwise  in  an  action  of  debt  on  a  judgment  recovered  on,  4,  note 
entitled  to  payment  out  of  the  assets  of  the  deceased  before  a  bill,  4. 
.  action  on  if  assigned,  must  be  brought   in   the   name  of  origitial 

obligee,  5. 
but  bankruptcy  of  the  obligee  after  the  assignment  does  not  prevent 

him  from  suing  on  it,  7. 
made  by  an  infant  other  than  from  necessaries,  is  voidable,  16. 
made  by  an  infant  drawn  for  necessaries,  doubtful  whether  good  or 

not,  but  must  be  without  a  penalty,  16. 
one  partner  cannot  execute  a  bond  as  to  bind  his  co-partners,  29,  note. 
no  particular  set  of  words  necessary  to  a,  41. 
of  tne  East  India  Company,  transferrable  to  v^st  legal  interest,  109. 
a  note  promising  to  pay  money  in  East  India  bonds,  bad,  336. 
action  against  one  of  two  obligors  on  a  joint  and  several  bond, 

and  taking  him  in  execution,   is  no  bar  to  an  action  against 

the  other,  346. 

BREACH 

of  contract  must  be  shown  in  declaration  on  bill,  361. 
but  comihon  breach  at  end  of  money  count  suffices,  361. 
of  a  warranty  affords  a  complete  defence  to  an  action,  412.*— (Sec 
''Warranty,") 

BRISTOL, 

it  is  not  usual  there  to  present  bill  for  acceptance,  or  to  accept,  158* 

BROKER.— (See  '^^gent.'^)  '  ' 

who  sells  goods  on  account  of  principal/  and  himself  draws  a  bill  on 

purchaser  for  the  amount  liable  on  bill,  28. 
receiving  an  exorbitant  brokerage  on  the  discount  of  a  bill,  does 

not  aitect  its  validity,  82. 
an  agreement  with  a  broker  to  get  bjUs  discounted,  and  to  give  XiO 
per  cent,  for  it,  is  not  usury,  89. 

CALENDAR  MONTH,  268.-.(See  ^' Month.") 

CANCELLING (See  ''Acceptance.'") 

acceptance  cannot  in  general  be  cancelled,  186,  T,  1. 

when  a  check  may  be  cancelled,  187. 

action  for  illegally  cancelling,  when  it  will  lie,  105. 

CARTE  BLANCHE.-7-(Sce  «  Blank  BilUy) 

CASH  NOTES,  331.— (See  "Bankers  Cash  Notes.'') 

CERTIFICATE.— (See  "  Bankrupt,*'  «  Bankrvpttyy:^) 

a  contract  made  in  consideration  of  signing  bankrupt's,  void,  SO. 
obtained  by  a  bankrupt  abroad  bars  all  action  here  on  instninient:> 

made  in  such  country,  93. 
of  the  East  India  Company  are  not  assignable,  109. 
general  effect  of  a  bankrupt's  certificate,  470  to  475. 

CESTUI  ^E  TRUST, 

a  debt  due  from  to  defendant  may  be  set-^rflf  in  action  on  &  ^^ 
given  to  plaintiff  as  trustee,  7 
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CESTUI  QUE  TR{]ST-^( cofUinued.) 

a  debt  due  to*  a  party  aa  trustee  for  another,  cannot  be  set  off  to 
bankruptcy,  476. 

•         • 

CHANCERY— (S6e  "J9i//  in  Equity;'  ''Injunction. ") 

CHARGES— (Sec  ^ 'Expenses.'^)  [420  to  426. 

wh|Lt  interest,  re-exchange,  provision,  and  charges  are  recoverable, 

CHECKS  ON  BANKERS, 

defined,  323. 

the  form  of  a  check,  51. 

no  particular  words  necessary,  41. 

must  be  drawn  on  a  regular  banker,  322. 

in  what  cases  exempted  from  stamp  duties,  52,  5Sj  6.  322.— -(See 
''Stamps.'') 

if  the  requisites  not  observed,  an  unstamped  check  cannot  be  read 
^  in  evidence,  32*2. 

^      if  post  dated,  invalid,  59.  ' 

a  check  requesting  a  banker  to  pay  by  a  bill,  must  be  stamped  as 
such,  548. 

transferrable,  like  bills  of  exchange,  12.  109.  322.  # 

but  not  considered  due  till  payment  is  demanded,  322. 


annuity  transaction,  323. 
in  an  action  for  usury,  the  forbearance  should  be  laid  from  time  of 

payment  giv^n,  77.  323. 
thev  are  not  protestable,  323. 
a  check  cannot  be  negotiated  so  as  to  affect  drawer  after  banking 

hours  of  the  day  after  it  was  drawn,  323. 
but  where  a  check  was  issued  some  time  after  it  bore  date,  on  a 

consideration 'that  failed,  this  circumstance  cannot  be  objected 

against  a  bona  fide  holder  without  notice,  323^ 
it  should  be  presented  in  banking  hours  of  the  day  after  it  was  is-* 

sued,  323. 
if  the  drawer  has  committed  an  act  of  bankruptcy,  banker* cannot 

safely  pay  same,  323. 
because  not  protected  by  statute  19  Geo.  2.  c.  22.  s.  1.,  323. 
most  of  the  rules  respecting  bills  affect  checks,  12.  109.  322.— (See 

^' Bills  of  Exchange^"  "Banker,''  Bankruptcy^"  &c.) 
not  capable  of  being  a  donation  mortis  causay  73. 
for  decision  relative  thereto,  73. 
siven  as  a  ^ift,  doubtful  if  it  can  be  enforced,  73. 
but  it  is  said  that  it  can^  73,  note, 
if  given  to  a  person  before  banker  has  notice  of  drawer's  death,  it 

cannot  be  recalled,  73. 
of  two  out  of  three  persons  for  payment  of  money  is  sufficient,  90. 
transferred  long  after  first  issued  carries  presumption  of  fraud,  129. — 

(See  '^Indorsement.") 
a  banker  paying  a  check  before  it  bore  date,  which  had  been  lost  by 

payee,  is  liable  to  repay  the  same  to  loser,  148. 
presented  for  payment  may  be  retained  till  five  o'clock,  and  then 

rctuwied  unpaid,  even  though  cancelled,  176.279. 
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CHECKS  ON  BANKERS— (con/tnttcrf.) 

drawn  on  ^e  executor  of«  a  debtor  will  make  executor  liable  if  he 
,  promise  to  pajit,  194 

and  such  check  is  an  equitable  assignment  of  a  debt  available  against 

^  assignees  of  a  bankrupt,  194. 

need  not  be  presented  for  payment  if  it  is  not  stamped,  and  one  is 
required^  247. 

but  insufficiency  in  other  respects  no  excuse  for  laches,  24r. 

presentment  for  payment  at  clearing  house  sufficient,  261.— (See 
^^PreaerUment  fir  Payment.'*) 

presentment  of  for  payment  may  be  made  at  any  time  on  day  after 
receipt,  in  the  usual  hours  of  business,  274,  5,  6. 

when  a  bill  is  paid  by  a  check,  most  prudent  not  to  give  up  bill,  28r. 
-  usage  of  London  bankers  in  this  particular,  287. 

banker  not  guilty  of  negligence  m  taking  a  check  on  another  banker 
in  payment  of  a  bill,  322.  287.  279. 

drawer  and  indorsers  discharged  if  holder  take  a  check  from  ac- 
ceptor, and  give  up  bill,  287. 

this  vs  otherwise  in  case  of  a^  debtor,  upon  any  thing  else  than  a  bil « 
of  exchange,  287^ 

production  of  a  cheek  how  far  evidence  of  payment,  288.. 

delivery  of  check,  288. 

when  it  is  nttessary  to  have  a  receipt  stamp,  288. 

death  of  drawer  before  payment  is  a  countermand  of  bankcrt  au- 
thority to- pay,  306. 

but  if  such  payment  made  to  a  holder  before  banker  had  notice  of 
»      it,  holder  is  not  liable  to  refund,  306. 

declarations  on,  497. 

CHOSE  IN  ACTION, 

defined,  action  upon  must  m  general  be  in  name  of  assignor,  5. 8. 
doctrine  of  considered,  5  to  8. 

at  first  applied  only  to  landed  estates,  6. 
why  not  assignable  at  law  so  as  to  pass  legal  interest,  5. 
exception  in  favour  of  the  king,  6. 
assignable  in  equity  with  sufficient  consideration,  7. 
assignment  of  by  parol  vests  equitable  interest  in  assignees,  5 

sufiicient  to  support  an  assumpsit,  7. 
*   reason  and  consequence  of  this  doctrine,  7,  8. 
bills  and  notes,  &c.  exempted  from  this  doctrine,  and  whj,  8. 

CHRISTMAS  DAY, 

bills  become  due  day  before,  266.. 

CLAIM  IN  BANKRUPTCY— (See  ^^Bankruptcyr) 
points  relating  to  it,  466. 
form  of,  523. 

CLEARING  HOUSE— (See  ^'Checks  on  Bmkm.'') 
presentment  at,  when  sufficient,  261. 

CLERGY, 

how  far  they  may  be  parties  to  a  bill,  IS. 

CLERK-r(See  «i?an*er,"  "iVb^ai^,"  '^Agent/^) 

to  a  notary  cannot,  it  is  said,  protest  an  inland  bill,  216. 
presentment  to  banker's  clerk  at  clearing  house  snffidenf^  ^1' 
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coaL  note, 

given  in  pursuance  of  statute  3  Creo.  2.  c.  26.  s.  7^  must  be  protested 

on  nbn-payment,  312.  ^ 

enactments  of  that  statute,  230. 
how  they  siiould  be  made,  330. 
should  express  to  be  for  value  received  in  coals,  330. 
not  invalid  if  they  do  not,  though  party  subject  to  a  penalty  of 

£100,  330. 
observations  on  the  statute,  and  how  far  same  extends,  330. 

COGNOVIT,  [192. 

holder  of  a  bill  taking  one  from  drawer  does  not  discharge  acceptor, 
taking  one  from  acceptor  when  it  discharges  drawer,  293. 
holder  may  enter  up^dgment  on  a  cognovit  taken  from  one  of  two 

makers  of  a  joint fmd  several  note,  and  levy  on  a  fi*  feu  without 

discharging  the  other,  297. 

COHABITATION, 

past  illicit  cohabitation  is  a  legal  consideration,  75. 
future  is  not,  75. 

COLLATERAL  SECURITY, 

may  be  proved,  but  not  bills  given  in  lieu,  140. 

COMMISSION  OF  BANKRUPTCY— (See  «  Bankrupt,'^  and  «  Bmk^ 

ruptcy*^^) 

COMMISSION— (See  ^^  Bankers.'*) 

when  may  be  taken  by  a  banker  or  merchant  besides  5  per  cent. 

discount,  84. 
but  the  charge  must  be  reasonable,  or  it  is  usury,  85. 
what  is  the  usual  amount  of  such,  85. 
at  78.  6d.  per  cent,  has  been  deemed  usury,  85. 
an  agent  may  charge,  besides  legal  interest,  88. 
a  banker  may  charge,  though  he  does  not  discount  the  bill,  88. 
when  the  charge  would  be  deemed  usurious,  88,  9* 

COMPANY  CORPORATE, 

any  contract  or  trading  against  the  law  of  is  illegal,  79. 

COMPANY  INCORPORATE, 

one  member  cannot  accept,  so  as  to  bind  the  rest,  on  a  bill  drawn  by 
its  factor,  38. 

COMPARISON  OF  HANDS, 

not  in  general  admissible  in  evidence,  384,  note,  387. 

COMPETENCY, 

of  witnesses,  413  to  418.— (See  "  Witness^''  "i?rfca«e.") 

COMPOSITION, 

secret  stipulation  in  fraud  of  other  creditors  void,  7G» 

a  note  given  in  consideration  thereof  void,  though  other  creditors  did 

not  enter  into  composition  deed,  76. 
holder  of  a  bill  compounding  with  acceptor  of  prior  party,  when  he  • 

discharges  drawer  or  subsequent  party,  301.  347. 
Chitiy  on  bills.  3  Z 
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COMPOSITION— (con^mwe(/.) 

but  the  holder^s  compounding  with  the  drawer  or  indorser  will  not 

discharge  accommodation  acceptor,  298. 
bolder  of  a  bill  signing  a  composition  deed  by  mistake,  in  acceptor's 

favour,  discharges  drawer,  302. 
if  holder  prove  bill  under  indorser's  commission,  and  afterwards  com- 
pound with  acceptor,  such  proof  must  he  expunged,  303, 468. 470. 
an  offer  of  is  no  evidence,  388. 

COMPUTATION  (See  «  Time,"  «  %fe,'' «  Days  of  Grace,^' «  Usance.") 
of  time, 

on  bills  payable  after  date^  268. 

a  month  in  a  deed  or  act  of  parliament   means  a  lunar 

month,  261. 
but  it  is  otherwise  in  case  of  bills  and  notes,  and  computa- 
tion is  by  calendar  months,  268. 
when  one  month  longer  than  a  preceding  one,  the  rule  is 

never  to  go  into  a  third  in  computation,  268. 
when  computation  by  days,  the  day  on  which  event  happen- 
ing is  excluded,  263. 
on  bills  payable  after  sight,  268,  9. 

computation  begins  from  day  of  acceptance  exclusive,  268. 

when  acceptance  refused  computation  from  date  of  protest, 

268.  [m* 

doubtful  if  bills  payable  at  sight  are  allowed  days  of  grace, 

on  bills  payable  on  demand,  269  to  278. 

of  damages, 

on  bills,  &c.  referred  to  officer  in  K.  B.  or  C.  P. ,  369. 
the  same  in  the  Exchequer,  369. 

CONDITION— (Sec  «  Contingency.") 

the  law  as  to  bills  payable  on  condition,  same  as  that  relating  to  a 

contingency,  42. — (See  "  Contingency J^) 
if  a  bill  be  payable  on  a  contingency,  it  is  generally  invalid,  except  as 

an  agreement,  and  must  be  stamped  and  declared  on  as  such,  46. 
bill  or  check  payable  on  a  verbal  condition,  which  has  been  broken, 

drawer  may  refuse  to  pay  same,  TO. 
payment  of  money  to  a  banker,  who  fails  before  condition  complied 

with,  who  bears  the  loss,  288, 
conditional  indorsement  is  obligatory  on  all  parties,  138. 
effect  of  a  conditional  acceptance,  180  to  182. 

^  CONDITIONAL  ACCEPTANCE— (See  «  Condition,''  "  Contingency^) 
effect  of  in  general,  180  to  182. 

CONDITIONAL    INDORSEMENT — (See  «  Condition;^'    «  Cantin- 
gencv.") 

obligatory  on  all  parties,  138. 

CONSIDERATION— (See  *'  Contract  J') 

must  be  alleged  and  proved  in  action  on  contracts  not  under 
seal,  5.  9.  68. 

in  actions  on  bills  or  notes,  generally  presumed,  5.  352. 

yfhen  presumed  and  when  not,  and  distinction  between  con- 
tracts as  to  9}  lO. 
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CONSIDERATION— (con/mw«c?.) 

when  not  essential  to  the  validity  of  a  bill,  9, 10» 

the  same  with  regard  to  a  specialty,  9. 

therefore  none  need  be  proved  on  trial  of,  9. 

illegal^  will  avoid  the  whole  contract,  9. 74  to  89.  [4.  39. 

otherwise  if  only  part  of  consideration  is  bad  and  not  illegal, 

when  consideration  may  be  gone  into,  47. 

must  be  proved  in  an  action  on  a  bill  or  note  issued  by  one 

partner  in  fraud  of  the  rest,  31. 
consideration  for  which  a  bill  is  given  may  be  inserted  in  it,  48. 
for  instances,  48. 

what  necessary  to  support  a  bill  of  exchange,  68  to  89.     • 
want  of,  or  illegality,  when  it  vitiates  a  bill,  68.  74. 
tvant  of  consideration^ 

not  in  general  a  bar  to  an  action  on  a  bill  in  hands  of  holder  for 
value,  68.  183. 

in  no  case,  unless  notice  has  been  given  before  trial  need  plain- 
tiff prove  tf^e  same,  68.  400. 
in  case  a  promissory  note  or  check  be  given  as  a  gift,  doubtful 

if  it  can  be  enforced,  7^ 
when  bill  given  for  a  particular  purpose,  how  far  that  purpose 

must  be  complied  with,  70. 
hew  far  drawer  or  acceptor  are  liable  to  a  bona  /ide  holder  of 

an  accommodation  bill,  70. 
between  what  parties  to  a  bill  the  consideration  may  be  ques* 

tioned,  70. 
when  part  of  the  consideration  may  be  questioned,  71. 
when  defendant  may  show  failure  of  consideration  as  to  part,  71. 
but  such  partial  failure  of  consideration  must  be  a  specific  liqui* 

dated  amount^  71. 
if  bill  given  for  performance  of  a  contract  afterwards  rescinded 
in  toto  or  in  part,  the  rule  is  otherwise,  71. 
what  amounts  to  failure  of  consideration,  72. 
illegal  consideration^  when  it  is  a  good  defence, 

good  defence  to  an  action,  where  want  of  it  a  bar,  74. 
illegal  at  common  law,  74  to  7G» 

such  as  are  prejudicial  to  the  community  at  large,  74. 

to  a  particular  individual,  74. 
instances  of  such  illegality,  74. 
Illegal  by  statute,  76. 

if  usurious,  avoids  the  contract,  76.— -(Sec  ^^Usury*^) 

not  so  now  if  bill  in  hands  of  bor^L  fide  holder,  78. — (And  see 

''Appendix,  for  Act,^')  556. 
a  renewed  security,  where  void,  77^  8. 

if  arising  from  a  gaming  transaction,  how  far  contract  void,  78. 
(See  ^^Gaming?^) 

a  gaming  policy  on  ships  or  lives,  void,  79. — (See 
^^  Policy  on  Ships^^^  &c.) 
if  illegal  by  the  enactment  of  a  statute,  the  contract  founded 
on  it  is  wholly  void,  80, 1.  [80. 

the  same  rule  prevails,  if  only  part  of  consideration  is  illegal, 
if  a  bill  founded  on  an  illegal  act,  gets  into  the  hands  of  a  third 
person,  who  knows  of  such  illegal  act,  or  after  it  became  due, 
he  cannot  recover,  80. 
a  judgment  by  default  or  confession  aids  it,  78. 
illegality  affects  bill  in  case  of  bankruptcy,  438. 
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CONSIDER  ATION—(con/mttcrf. ) 

a  subsequent  illegal  consideration  is  in  general  no  bar  to  an  action 

or  contract  founded  originally  on  a  lawful  consideration,  82. 
on  the  dishonour  of  a  bill,  original  c6nsideration  revives,  98, 
what  circumstances  do  and  do  not  alter  this  rule,  99,  100. 
exchange  of  acceptances,  when  a  valuable  consideration,  105. 
giving  an  indemnity  bond  is  a  valuable  consideration,  155. 
not  necesssary  to  state  that  part  of  the  bill  in  pleading  which  relates 

to  it,  356. 
in  an  action  on  a  bill,  when  evidence  of  allowable,  363  to  367. 400,1. 

(See  ^^Evidence:*\ 
when  plaintiff*  may  oe  called  on  to  prove  what  value  he  gave  for  it, 

400, 1 -—(See  ^'Evidence:*) 
want  of,  will  disturb  plaintiff's  right  in  a  bank  note,  401. 

CONSTRUCTION 

of  bills,  &C.4I.  92  to  94 ^See  ante,  605. 

CONTINGENCY— (See  "ConrfiVion,"  ^^BiUs  of  Bxchmgt.^^) 
bill  or  note  must  not  be  payable  on  any,  42. 
but  they  ma;^  be  accepted  payable  on  a,  180^  1. 
and  maybe  indorsed  conditionally,  138. 

what  such  a  contingency  as  to  invalidate  a  bill  or  note,  42  to  45. 
payment  out  of  a  particular  fund  is  contingent  and  invalid,  43. 
payment  of  a  bill  after  marriage  is  contingent,  43. 
verbal  agreement  qualifying  liability  to  pay,  will  not  vitiate,  45. 
the  happening  of  the  event  will  not  renuer  bill  good,  45. 
indorsement  qualifying  the  payment  of  the  bill,  when  it  renders  bill  void, 
bill  or  note  payable  on  a,  is  only  a  special  agreement,  46. 553.       [46. 
an  instrument  in  the  form  of  a  bill,  but  adverting  to  the  receipt  of 

another  bill,  has  been  considered  as  a  special  agreement,  46. 
a  written  stipulation  to  renew  is  not  contingent,  47. 
wish  of  payee  to  indulge  maker  of  a  bill  or  note  expressed  in  such 

bill,  is  not,  47. 
no  parol  evidence  admissible  to  vary  effect  of  bill,  47. 
bill  payable  on  a  contingency  that  must  happen,  is  good,  48. 

payable  six  weeks  after  death  of  another  is  valid,  48. 
after  a  person  comes  of  age,  specifying  the  day,  is  valid,  48. 
any  thing  of  public  notoriety  or  moral  certainty  is  not  a,  48. 
bills  payable  at  a  certain  fair  are  good,  48. 
after  a  certain  ship  is  paid  off^  49. 
but  this  is  doubtful,  49. 

sot«8  payable  on  a,  for  less  than  jS20,  fiu^ect  to  a  stamp  duty,  53.  • 

for  more,  must  be  stamped  as  an  agreement,  5d. 
553. 
if  a  bill  or  check  is  given  on  a  condition,  and  drawer,  when  it  is 

presented  for  payment,  discover  that  it  has  not  been  perfonnedf 

he  may  stop  payment,  279. 
a  bill  payable  on  a  contingency  cannot  be  proved  in  bankruptcy,  430. 

CON'rRACT — (See  "Om^Wero/ion,"  «£«&•/ J5?«efcw^") 

distinction  between  contracts  as  to  conflideratioBt  and  wl^n  it  is  pr«' 

aimed  and  when  not,  8  to  10. 
are  of  three  descriptions, 

matter  of  r<^cord,  9. 

specialty,  9» 

parol  or  simple  ecmtract;  9v^Sea  <«5iif9ip/e  Ckm^act.^^ 
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CONTRACT— (canhnwcrf. ) 

the  first  cannot  be  impeached,  and  why,  9. 

the  second  bind  party  making  them,  tnwigh  no  sufficient  consi« 

deration,  and  why,  9. 
therefore  no  consideration  need  be  proved  in  an  action  on,  9. 
but  defendant  may  avail  himself  of  its  iil^ality,  9. 
but  he  must  state  it  in  pleading,  9.  - 

the  third  do  not  bind,  unless  consideration  be  proved,  9* 
by  law  of  England,  only  two  kinds  of  contract,  9,  note. 
is  made  between  two  parties  generally,  13. 
parties  to  a  contract,  and  their  capacity,  as  respects  bills  of  exchange, 

13  to  40. 
with  alien  enemy  in  general  void,  13. 
when  not,  IS. 
by  infants,  voidable,  15. 
en  express  promise  after  he  came  of  age,  vnll  render  contract  made 

by  infant,  valid,  IT* 
by  married  women  absolutely,  void,  18. 
tLfeme  covert  may  enter  into  when  husband  legally  dead,  18. 
written  on  separate  paper  to  renew  a  bill,  will  qualify,  though  not 

vitiate  the  liability  on  the  bill,  47. 
parol  evidence  of  contract  inadmissible  to  defeat  action  on  bill,  47. 
when  a  bill  is  given  as  the  consideration  for  the  performance  of  a 

contract,  the  non-performance  of  it  will  not  vitiate  the  bill,  71. 
but  if  such  contract  is  afterwards  rescinded  in  toto^  or  in  part,  the 

rule  is  otherwise,  70. 
all  good,  if  not  repugnant  to  certain  laws,  74. 
what  those  laws  are,  74. 
invalid,  if  made  in  restraint  of  trade,  74. — (See  ^^  TVode.") 

contrary  to  custom  or  excise  laws,  74.  .    [74. 

contrarjr  to  public  justice,  as  compounding  a  crime, 
in   consideration    of  a  recommendation   to   a  public 

office,  74. 
repugnant  to   general  policy,  as  wagers,   75. — (See 

"  Wager ^^*  &c.) 
in  restraint  of  mamage,  75. — (See  "  Marriage.*^) 
for  procuration  of  marriage,  75* 
in  consideration  of  future  illicit  cohabitation,  75. 
if  prejudicial  to  the  feelings  or  interests  of  a  third  per- 

son  without  his  assent,  7d. 
contrary  to  the  benevolent  intent  of  others,  75. 
in  secret  for  benefit  of  one  creditor  before  compoaition 

deed  signed,  75. 
though  composition  not  effected,  76. 
otherwise  it  made  freely  after  signing,  76. 
for  a  usurious  consideration,  77. — (See  <^  {Tniry."} 
not  so  if  in  hands  of  boiuifide  holder*  77. 
for  a  gaming  consideration,  how  fiir  void,  78.-^(See 

''Gaming.'') 
stocknobbing  consideration,  how  far  void,  79. — (See 

«  Stock'jobbing.>') 
on    a   gaming    policy,    void,  79-— (See   ^^  Policy  on 
iSftip*,"  &c.) 
incomderationof,  [79. 

trading  against  laws  of  East  India  or  Russian  Company, 
bribery  at  an  election,  79. 
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CONTRACT— (con/tnt/cJ.) 

in  consideration  of— (con/miierf.)  » 

Bale  of  an  office,  79. 
simonj,  79. 

ease  and  favour  of  a  sheriff,  8O4 
signing  bankrupt's  certificate,  80* 
insurance  in  the  lottery,  80. 
ransoming  anj  British  Ship,  80. 

any  ^ods  captured  by  enemy,  80. 
of  spirituous  liquors  sold  in  quantities  of  less  than  ^Oii 

value,  80. 
of  apprentice  fee,  if  indenture  void,  when  bad,  and 
when  not,  80. 
void,  if  the  consideration  in  part  or  in  whole  is  agiunst  a  statnte, 

80. 
if  founded  on  an  illegal  consideration^  a  judgment  confesaed  aids  the 
illegality  of,  74. 

a  le^l  consideration  at  first,  no  subsequent  illegality 
will  avoid  the  same,  82. 
in  what  cases  usury  has  been  determined  as  not  vacating  a  contract, 

83. 
to  be  performed  in  a  foreign  country,  the  remedy  here  will  be  the 

same  as  in  such  country,  94.— ^(See  ^^  ArrtiU^*) 
the  words  and  language  of  a  contract  must  bear  the  sense  attempted 

to  be  put  upon  them,  94. 
not  under  seal,  cannot  be  extinguished  by  another,  95,  but  see  189. 
but  a  person  taking  a  bill  of  exchange  in  dischai^e  of  such  con^ 
tract,  cannot  waive  the  bill,  and  resort  to  the  original  contract, 
95. 

COPY, 

how  and  when  to  obtain  a  copy  of  a  bill  or  note,  368. 

of  letter  containing  notice  ot  dishonour,  when  admissible  in  evidence 

without  notice  to  produce  original,  406,  6,  7,  8* — (See  ^^  Letter f^ 

"  Evidencey^'  "  Notice  to  produce^'*  &c.) 

CORPORATION.— (See  «  Company  Incorporate.^^) 
when  and  how  may  be  party  to  a  bill,  14. 
may  be  a  party  to  a  bill  under  certain  restraints,  15. 
cannot  be  sued  in  assumpsit  in  general,  15. 
if  exceeding  six,  how  far  may  be  party  to  what  bill,  15. 
unless  established  for  trading  purposes  cannot  be  acceptors,  15. 

COSTS.— (See  "  Staying  Proceedings. ")  [1 16. 

when  recoverable,  if  bankrupt  and  his  assignees  refuse  to  indorse, 

when  defendant  will  be  compelled  to  pay  costs  of  applying  to  equity 
in  case  of  lost  bill,  152. 

if  holder  reject  an  ofier  to  pay  debt  and  costs,  court  will  restrain  ex- 
ecution, 346. 

but  if  money  is  paid  on  such  offer,  pending  other  actions,  he  may  pit)- 
ceed  for  the  costs,  346. 

on  payment  of  a  debt,  when  proceedings  will  be  stayed,  368.— (See 
"  Slaying  Proceedings.'*^) 

on  payment  of  debt  and  costs,  defendant  may  obtain  a  rale  to  itaf 
proceedings,  368. 

or  it  may  be  done  by  summons  from  a  judge,  368. 
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COSTS— (con/tnwc^f.) 

of  what  actions  to  be  paid,  368,  9. 

if  a  witness  is  liable  to,  he  is  not  competent,  415. — (See  ^  Witness.*^) 

COUNTER  BILLS,  443  to  445.— (See  "  Cross  BilU.^') 

COURT  OF  LAW.— (See  ^^ Judge*'  <*  Staying  Proceedings^) 

will  consult  merchants  and  traders  when  a  new  case  arises  on  a 

bill,  94.  [57. 

how  far  it  regards  the  revenue  laws  of  a  foreign  independent  state, 
cannot  restrain  the  negotiation  of  a  bill  or  note,  1 10.  ["  Practice** 
when  it  will  order  venue  to  be  changed,  351. — (See  *'  Venue," 
will  not  give  leave  to  inspect  a  bill  to  discover  if  same  is  unstamped 

or  altered,  368.  TSea. 

will  order  a  copy  of  it  to  be  produced  on  summons,  with  affidavit, 
the  court  will  stay  proceeding  in  an  action,  368.— (See  "  Staying 

Proceedings.^*) 
will  grant  a  rule  to  refer  bill,  &c.  to  master,  369. 
when  it  will  grant  a  new  trial,  420. 

COURT  OF  EQUITY 

has' power  to  decree  according  to  justice,  7. 

will  relieve  when  a  bill  is  obtained  by  fraud,  73. 

how  far  regard  the  revenue  laws  of  a  foreign  independent  state,  5T>> 

negotiation  of  a  bill  or  note  may  be  restrained  by,  110. 

for  instances  and  examples,  110,  note. 

when  it  restrains  the  negotiation  of  a  bill  or  note,  will  compel  the 

complainant  to  equitable  terms,  110,  11. 
will  decree  instruments  to  be  delivered  up  to  be  cancelled,  though  a 

legal  objection  exists  against  them,  110. 
will  compel  a  bankrupt  and  his  assignees  to  indorse  a  bill  delivered 

to  a  person  before  such  act  of  bankruptcy,  116. — (See  '^  Bank- 

rupt.'')  [116. 

and  in  such  case  will  order  costs  to  be  paid  out  of  bankrupt's  estate, 
will  relieve  on  non-payment  of  a  bill  stated  to  be  lost,  152.        [152. 
if  indemnity  was  oifered,  will  order  costs  to  be  paid  by  the  opposer, 
will  not  interfere  where  a  court  of  law  will  relieve,  1564 
will  not  relieve  if  notice  of  dishonour  of  bill  when  necessary  is 

omitted,  210. 
will  compel  an  acceptor  supra  protest^  to  resort  to  drawer's  estate, 

where  drawer  and  drawee  are  both  liable,  and  drawee  bankrupt, 

£43. 

COVERTURE.— rSee  «  Feme  Covert:^) 
specially  usually  pleaded,  375. 

CREDIT.— (See  "  Ttme,"  ^^ Indulgence,**  '' Release.**) 

consequence  of  eiving  time  or  credit  to  the  acceptor,  £90  to  297. 
expunging  proofin  bankruptcy  on  account  of  it,  468. 

CRIME, 

compounding  of,  no  consideration,  74. 

CROSS-BILL.— (Sec  "  Bankruptcy,*^  "  Set-off.*^)  [445. 

of  proving  a  cross-bill  given  in  lieu  of  an  accommodation  bill,  443  to 
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CUSTOM  OF  MERCHANTS,  [12. 

special  custom^  formerlj  supposed  necessary  to  support  mltnd  buls, 

of  trade  in  respect  to  credit  given  bj  an  agent,  duschargei  hii  iia* 
bilitjT,  28. 

of  merchants  onlj  admissible  in  evidence  when  law  is  silent)  97* 

will  guide  the  court  where  a  new  case  on  bills  arises,  94. 110. 

of  London,  in  respect  to  payment  of  bills  bj  drafts,  &c,  287, 8. 

of  Bristol,  in  regard  to  acceptances,  158. 

in  action  on  bill  by  party  paying  supra  protest,  sufficient  to  state  he 
paid  it  according  to  custom,  &c.  321. 

formerly  usual  to  set  it  out  in  the  declaration  on  a  bill,  but  now  im- 
proper, 451, 2, 

though  usual  now  to  refer  to,  tliis  is  in  no  case  necessary,  452. 

CUSTOMS,  LAWS  OF. 

contract  made  in  violation  of,  void,  74. 

DAMAGES— (See  «  Merest,'^  «  lie-exchange^*'   ^' Provision^^  ^Ex- 
penses.^^) 

Principal  money  to  be  recovered  in  an  action  on  a  bill,  419, 420. 
plaintiff*  may  recover  the  whole  sum,  though  he  did  not  give  full 

value  for  the  bill,  419. 
in  which  case  overplus  held  in  trust  for  party  entitled  to  it,  419. 
if  holder  receive  part-payment  from  first  iiidorser,  he  may  recorer 

the  whole  against  drawer  and  acceptor,  319. 
but  if  drawer  pay  part,  then  only  residue  can  be  recovered  against 

drawer,  419. 
but  these  rules  only  extend  when  there  is  another  person  entitled  to 

receive  overplus,  419. 
but  in  case  of  bankruptcy,  holder  may  prove  debt  against  one  or  more 

parties,  and  receive  a  dividend,  but  lie  cannot  prove  for  more  than 

sum  actually  clue  agsiinst  from  whom  he  received  bill,  419. 
when  bill  or  note  payable  by  instalments,  420. 
holder  of  a  bill  omitting  to  give  notice  of  dishonour  cannot  show 

that  no  actual  discharu;e  has  been  sustained,  210. 
acceptor  discharged  if  holder  neglected  to  present  it  at  bankers  in 

proper  time^  and  he  sustained  damages,  Rhodes  v.  Gent,  MS. 
in  answer  to  proof  by  holder  that  defendant  had  no  effects  in  hands 

of  drawee,  defendant  may  prove  actual  damage,  212. 
drawer  and  indorser  not  liable  for,  if  protest  made  on  an  inland  biHt 

and  it,  or  notice  of  it,  is  not  sent  within  fourteen  days  after,  226. 
on  judgment  by  default  in  an  action  on  a  bill  or  note,  damages  referred 

to  master  for  computation,  351.  368. 
when  action  in  C.  P.  they  are  referred  to  the  prothonotary,  369* 
to  the  master  in  the  Exchequer,  369. 
what  interest  recoverable,  405. 420  to  423. 
what  expenses  recoverable,  423  to  426. 

of  special  messenger,  222,  note, 
re-exchange,  423. 
provision,  425. 
not  necessary  to  protest  inland  bills  to  one  party  to  recover  interest 

or  damages,  405.  421.— (See  ''EvidencSy*'  ^'Protest.'') 
in  an  action  by  accommodation  acceptor  or  drawer,  when  spedv 

damage  must  be  proved,  410. 
when  imprisonment  in  execution  is  not  special  damage,  410.«-Sec 

^*^cco9nmodation  JBills.^*) 
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DATE, 

of  a  bill  or  note  ought  to  be  clearly  stated,  and  advisable  to  be 
written  in  words  at  length,  59. 

no  banker  or  other  person  may  issue  bills  with  a  printed  date,  59. 

a  bill  maj  be  dated  on  a  Sunday,  59. 

not  absolutely  necessary  to  the  validitjr  of  a  bill,  59. 

of  bill  or  note  presumed  to  be  the  day  it  was  issued,  59. 

a  bill  may  be  post  dated,  but  not  more  than  two  months  or  sixty 
days,  59. 

a  check  must  not  be  post  dated,  55,  note,  59.    Appendix,  550. 

when  bills  payable  after  date  are  to  be  presented  for  payment,  268. 
(See  **  Vomputation  of  TTrnc,'^  "  Grace  Days  of.*^) 

of  the  effect  of  alteration  in  a  bill  or  note,  100  to  106,  193.— -(See 
^^  Mteratum.^^) 

when  a  mis-statement  of  it  in  a  declaration  fatal,  354. 

it  should  be  stated  in  the  declaration,  354. 

mis-statement  of  day  in  note  payable  by  instalments,  fatal,  S54« 

if  no  date,  the  day  it  was  made,  if  that  cannot  be  known,  then  any 
day  as  near  to  its  first  existence  as  can  be  proved,  354. 

a  declaration  on  a  bill  payable  at  double  usance  after  date,  stating  a 
date,  but  not  the  real  date,  it  is  sufficient,  354. 

bow  to  declare  on  a  bill  or  note  that  has  been  dated  contrary  to  in- 
tention of  the  parties,  354,  5. 

whether  a  declaration  on  a  bill  or  note  payable  at  a  time  certain 
after  date,  must  not  state  precise  day,  355. 

the  doctrine  questionable,  355. 

if  there  be  any  mistake  in  date  of  bill,  it  must  be  explained  in  evi- 
dence, 377.. 

necessary  evidence  when  date  has  been  altered,  377. 

in  action  on  a  bill  payable  at  sight,  if  acceptor's  hand-writing  is 
proved,  and  the  date  is  over  it,  that  is  enougn,  383. 

maker  of  a  note  competent  against  indorser  to  prove  alteration  of 
date,  414.-— (See  «*  mtnesa.*^) 

interest  recoverable  from  time  bill  became  due,  or  bill  payable  after 
date,  420.— (See  ^^  Interest.*') 

date  of  protest,  223—225. 

DAYS  OF  GRACE, 

why  so  termed,  264. 

allowed  on  all  bills  but  those  payable  on  demand,  263.  269.       Q270. 

but  it  appears  doubtful  whether  they  are  to  bills  payable  at  sight,  269, 

may  be  claimed  as  a  right,  264. 

vary  according  to  custom  of  different  countries,  264. 

the  different  numbers  in  different  countries,  265. 

on  Bank  post  bills  payable  after  sight,  none  claimed,  266. 

an  extraordinary  number  allowed  on  bills  payable  to  the  Excise,  266. 

how  days  of  grace  computed,  266,  7. 

at  Hamburgh  and  in  France  day  of  grace  on  which  bill  due  is  one  of 
days  of  grace,  266. 

not  so  elsewhere,  266,  7^ 

in  what  places  Sundays  and  holidays  are  included  in  these  days,  266. 

when  last  day  is  Sunday,  Christmas-day  or  Good  Friday,  present- 
ment must  be  on  the  preceding,  266. 

notice  of  dishonour  may  be  given  on  the  last  day  of,  285.  314. 

maker  of  a  promissory  note  entitled  to,  if  payable  to  bearer  or 
order,  329. 

C  BITTY  ON  BILLS.  4  A 
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DEATH— (See  ''Extinguishment.'^) 

of  a  party,  when  it  revokes  powers  given  by  him,  37. 

dissolves  a  partnership,  though  for  a  term  of  years,  unless  stipula- 
tion to  contrary,  S7. 

ivhat  circumstances  in  case  of  a  partnership  have  been  decided  as 
altering  the  rule,  37.  '  .       ^ 

of  holder  of  a  bill  vests  the  same  in  executor  or  administrator,  122. 

of  an  indorser  of  a  bill  before  it  bore  date  does  not  disctiai^  the 
drawer,  124. 

of  drawer  of  a  bill  does  not  revoke  his  request  for  drawee  to  ac- 
cept, &c.  170. 

of  drawee  of  a  bill  no  excuse  for  omission  of  notice  of  dishonour,  210. 

of  holder  when  an  excuse  for  delay,  212. 

of  a  party  to  a  bill,  notice  of  dishonour  should  be  given  to  his  exe- 
cutor or  administrator,  2£9. 

of  acceptor  no  excuse  for  omission  of  presentment  for  payment,  246. 

of  drawer  where  presentment,  for  payment  should  be  made,  262. 

of  holder  when  payment  must  not  be  to  his  personal  representa- 
tive, 280. 

of  drawer  of  a  check,  a  revocation  of  banker's  authority  to  pay,  306. 

note  payable  on  the  death  of  a  person  good,  337. 

death  of  one  of  four  acceptors  no  variance  to  state  that  it  was  ac- 
cepted by  three,  354. 

on  death  of  plaintiff  after  interlocutory  judgment,  court  granted  a 
rule  to  compute,  370. 

on  death  of  subscribing  witness,  what  proof  of  makei^s  hand -writing 
sufficient,  379.— (See  "  fVitnesSj*'  ''Evidmce,'^ '' Hand-ivnting:) 

DEBT, 

of  the  effect  of  taking  a  bill  in  payment  of,  94  to  100. 

a  promise  to  give  time  for  payment  of  a  pre-existing,  is  Qot 
binding,  95. 

a  person  taking  a  bill  or  note  in  payment  of,  cannot  afterwards  sue 
on  original  contr^act  till  bill,  &c.  is  due,  95.— -(See  ''  Bilk  of 
Exchange,'^) 

and  if  he  docs  on  proof  of  bill  having  been  given,  plaintiff  must 
prove  its  dishonour,  or  be  nonsuited,  97,  3.  [9^' 

before  bill  due  extent  in  aid  on  behalf  of  the  crown  cannot  be  issued^ 

otherwise  if  the  terms  of  the  agreement  for  which  the  creditor  re- 
ceives such  bill,  &c.  are  not  strictly  complied  witli,  96. 

and  if  such  second  bill  is  void  the  nolder  may  sue  on  original  lia- 
bility, 96.  ^ 

incuiTed  in  respect  of  a  covenant  by  three  joint  covenantors,  and  a 
bill  is  given,  on  which  judgment  is  recovered,  such  recovery  does 
not  bar  the  action  of  covenant,  96. 

security  by  specialty,  taking  a  bill  or  note,  how  far  it  prejudices,  96. 

a  person  taking  a  renewed  bill  for  one  that  was  due,  the  latter,  if  it  re- 
main with  him,  maybe  sued'on,  in  case  the  former  is  not  paid,  96. 

revived  if  the  bill  or  note  taken  in  discharge  of,  is  not  honoured,  98. 

what  circumstances  will  be  deemed  as  altering  this  rule,  99,  100. 

when  a  precedent  debt  is  due,  no  demand  need  be  made  or  proved 
if  alleged,  249. 

payment  of  a  debt  should  not  be  to  an  agent  or  attorney,  281. 

payment  of  a,  to  or  by  a  bankrupt,  when  valid,  282. — (See  ''Bcai- 
mpty''  ''Bankruptcy.'^) 

of  im  effect  of  payment  ot  a  debt  by  a  bill  or  check,  287,  8,  9. 
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DEBT— (con/tmieA) 

a  man  owing  several  debts  <o  one  creditor,  and  paying  money  to 

him  generally,  such  creditor  may  apply  it  in  discharge  6f  which 

debt  he  pleases,  even  in  prejudice  of  a  surety,  289. 
otherwise  when  bankers  are  concerned,  289.— (See  "  Bctnker*") 
a  person  paying  the  debt  of  another  without  his  request,  has  no 

remedy  against  him,  321. 
this  rule  does  not  extend  to  payment  of  bills  of  exchange  supra 

protest f  321.  [Proceedings^^) 

payment  of,  and  costs  in  action  on  a  bill,  368.— (See  "  Staying 
in  an  action  of  debt  on  judgment  recovered  in  a  bill^  no  reference 

to  master  allowed,  270. 

DEBT,  ACTION  OF (See  ^Jlction  of  Debt.'*) 

DECLARATIONS.— (See   ^^ Averments^\    ^^  Precedents,^^  ^*Act%m  of 

''Debt.'') 
In  assumpsit  on  biUs. 

U  Oftlu  statement  of  the  bitt,  351  to  357. 
venue,  351. 

not  necessary  to  state  or  refer  to  custom  of  merchants,  351. 
nor  to  statute  respecting  promissory  notes,  352,  327,  note* 
no  profert  of  a  bill  or  note  to  be  made,  352. 
but  they  should  be  stated  in  the  terms  as  made,  352. 
iCan  instrument  resembles  a  bill  or  note,  it  may  be  declared 

on  as  either,  41,  2. 
variance  in  a  material  part,  fata>,  352. 
instances  and  examples  in  misnomers,  353. 
when  one  of  several  acceptors  is  an  infant,  the  declaration 

should  be  against  adults  only,  353. 
no  departure  to  leave  out  the  infant,  353. 
when  a  bill  purports  to  be  drawn  by  a  firm,  it  maj  be 

averred  in  the  plural,  that  certain  persons  drew,  &c« 

though  the  firm  consisted  of  one  only,  354. 
the  date  to  be  stated,  354.— (See  "  Date.*^) 
mis-statement  of  day    on  note  payable   by  instalments, 

fatal,  354. 
on  a  bill  payable  at  double  usance  after  date,  stating  a  date 

but  not  the  real  one,  is  good,  354. 
how  to  frame  declaration  on  a  bill  or  note,   dated  on  a 

wrong  day,  354. 
question  whether  the  date  of  a  bill,  payable  upwards  of 

six  years  after  date,  must  be  precisely  stated,  355. 
usual  to  state  place  where  bill  drawn,  and  the  venue,  under 

a  videlicet,  355. 
but  no  variance  to  state  that  a  note  was  made  in  London, 

when  in  fact  it  was  made  at  Paris,  355. — (See  "  Variance.^') 
and  it  is  the  same  in  regard  to  inland  bills,  355. 
the  instrument  must  be  stated  in  terms,  or  according  to  its 

legal  effect,  355.  [English,  355. 

if  drawn  in  foreign  language,  it  may  be  stated  in  the 
if  payable  at  usances  the  length  of  them  must  be  stated,  356. 
omission  of  such  averment  fatal  on  demurrer,  356.— -(See 

^*  Demurrer.^') 
and  if  bill  is  payable  at  a  particular  place  in  ihe  bodj, 

qualification  must  be  stated,  356,  250. 
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DEC  LA  RATIOT!^— {continued.) 

In  assumpnt  on  bUls^continued.) 

Of  the  statement  of  the  bill^continued.) 

of  a  bill  or  note  is  payable  to  order  of  plaintiff,  it  maybe 

stated  to  be  payable  to  him,  356.— (See  "  Orrfer.") 
not  necessary  to  aver  that  he  made  no  order,  356. 
omission  of  the  word  <<  sterling''  immaterial,  356. 
otherwise  if  bill  payable  in  Irish  currency}  and  stated  to  be 

payable  in  English  sterling,  350. 
if  a  bill  is  expressed  '^  value  delivered  in  leather,"  no  Tan* 

ance  to  state  it,  as  **  value  received  in  leather,"  356. 
statement  of  whom  the  value  was  received,  346, 88. 
variance  in  this  respect  fatal,  88. 
not  necessary  to  state  that  part  that  relates  to  the  consi* 

deration,  356. 
not  advisable  to  state  more  of  a  bill  than  necessary,  356. 
and  always  better  to  leave  out  description  of  direction  to 

drawee,  356. 
at  least  in  one  count,  356* 
if  not  addressed  to  an v  person  should  only  state  that  drawer 

required  payment,  &c.  356. 
in  action  against  drawer  or  indorser  when  oug^t  not  to 

state  acceptance,  358.  377,  note, 
of  bill  informal  may  lie,  and  is  better  stated  by  innuendoes, 

356.— rSee  ^Informal  Bill,  ^c") 
how  to  declare  on  instrument  which  by  the  rules  of  lit 

will  not  be  given  effect  to  as  it  is  worded,  356,  7. 
if  a  note  promise  "  never  to  pay,'^  no  variance  to  leave  out 

the  wora  "  never,*'  347. 
liills  payable  to  fictitious  persons,  may  be  declared  on^^ 

payable  to  bearer,  against  all  aware  of  the  fact,  357^ 

64,  131. 

^^Hotv  the  defendant  became  partyy  357  to  359. 
necessary  to  be  stated,  357* 
not  necessary  to  state  that  drawings  indorsing,  or  aoceptio; 

was  by  agent,  357. 
not  necessary  to  allege  a  promise,  357. 
how  this  promise,  is  stated  in  actions  against  acceptorSf 

makers,  or  indorsers  of  note  drawers  or  acceptors  of 

bills,  357. 
the  words  <<  own  proper  hand,"  &c.  should  be  omitted,  357. 
and  if  stated  and  proved  to  have  been  done  by  agency,  It  ^ 

fatal,  357. 
*  but  a  promise  to  pay  after  notice  of  non*payment,  aids  the 

error,  357. 
if  bill  is  alleged  to  be  made  by  a  firm,  their  own  pro^ 

hand,  &c.  in  the  singular,  not  plural,  it  is  sufficient,  358. 
advisable  to  state  true  date  of  acceptance  of  bill  payable 
,  after  sight,  358. 
and  in  any  other  case  where  acceptance  is  dated  on  a  dij 

different  from  bill,  358. 
but  variance  not  fatal,  358. 
question  whether,  if  an  allegation  is  made  in  declaratioD  of 

acceptance  before  bill  due,  proof  of  acceptance  after  *^" 

due,  admissible,  358. 
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DECLARATIONS— (con/fnwee?.) 

In  assumpsit  on  bills — (continued,) 

2.  How  the  defendant  became  a  parfy^^{continued.) 

if  it  is  stated  that  defendant  promised  to  pay  according, 
&c.  and  he  plead  the  statute  of  limitations,  evidence  of  a 

'    promise  to  pa^  long  after  bill  due,  is  admissible,  358. 

in  an  action  against  drawer  or  indorser,  better  not  to  state 
that  drawee  accepted,  358.  377.  note,  402. 

if  it  is,  it  must  be  proved,  unless  it  be  shown  that  he  in- 
dorsed after  acceptance^  or  he  promised  to  pay  after  bill 
due,  358.  377. 

if  engagement  conditional,  it  must  be  so  stated,  and  if  not  so 
done,  the  variance  is  fatal,  though  it  be  performed,  356. 

•when  necessary  to  describe  acceptance  as  payable  at  a  par- 
ticular place,  250  to  259.  361.  (—See  ^*  Presentment  for 
Payment.'*) 

3.  How  the  plaintiff  became  a  party,  359  to  360. 

the  declaration  must  show  plaintiff's  right  to  sue,  359* 
in  an  action  by  indorsee,  it  must  show  right  to  transfer, 
and  transfer  made,  359.  [359. 

constituent  part  of  plaintiff's  title  must  be  set  out  correctly, 

but  should  be  set  out  according  to  the  effect  given  to  it  by 
•law,  359. 

payee  of  a  bill  payable  to  his  own  order,  may  set  it  out  as 
payable  to  himself,  359. 149,  note. 

and  a  bill  payable  to  a  feme  covert,  may,  if  indorsed  by  hus- 
band, be  set  out  as  payable  to  him,  359. 

and  indorsee  may  declare  on  a  bill  against  his  immediate 
indorser  as  drawn  by  him,  directed  to  the  acceptor,  and 
payable  to  the  plaintiff,  359. 

but  this  is  not  usual,  359. 

every  indorsement  should  in  general  be  stated,  but  if  one 
is  in  blank,  it  is  generally  aavi6able  to  add  a  count,  stating 
plaintiff  to  be  immediate  indorsee  of  some  prior  indorser, 
or  of  the  drawer  oi^  payee,  359. 

in  such  case  all  subsecjuent  names  should  be  struck  out,  359. 

form  of  statins  a  concise  indorsement,  359. 500. 

in  action  against  indorser,  not  necessary  to  prove  any  in- 
dorsement prior  to  defendant's,  though  stated  in  decla- 
ration, 360. 

otherwise  in  an  action  against  acceptor,  360. 

but  in  an  aqtion  against  acceptor  by  indorsee,  application 
for  time  is  a  waiver  of  proof  of  all  indorsements,  except 
the  first,  360. 

on  indorsement  for  less  than  whole  sura,  the  statement  must 
be  accordingly,  and  show  that  residue  paid,  360. 

not  necessary  or  advisable  to  state  that  indorsement  was 
made  by  indorser's  hand-writing  subscribed,  for  a  vari- 
ance is  fatal,  360.— f See  ^^ Indorsements,'*^  ^'Variance.^^ 

not  necessary  to  state  oielivery  to  plaintiff^  and  why,  360. 

no  averment  of  notice  of  indorsement  necessary,  360. 

by  payment  9upra  protest,  sufficient  to  state  plaintiff  paid  it 
according  to  custom  of  merchants,  321. 


863  IWDET. 

DEFAULT,  JUDGMENT  BY.-(See  «  Judgment  "1 
proceedings  upon  it,  369  to  3r2.         *'"«sWenf.   ) 

DEFEASANCE, 

°"iSmJ„V'K''^JT''r.'^  °^  *'*®  *^*^<"»  admissible  in  evidence  afte; 
judgment  bj  default,  372. 

*  TcieT"  f '"'i  k"  '■'"''"'/  ''!"  *"•  "«**•'  "'■  ♦'''It  it  should  be  pid 
4".T72,  3.  "^  productive,  not  admissible  to  defeat mL, 

DEFENCE — (See  <*  Plea.") 

""wilfleT*'  ''"'^  ''^  "^^  "P  •'^  ""  P*''""'  receiving  monej  to  paja 

^Lf}l  *n  ""'tapped  or  altered  considered  unjust,  and  court « 

Jectfonrarr  ^"^  ***      P'''*  ""  ^'"*  ^*=-  *°  discover  sucb  4 

^"fluk.'ara.**'*  °°*  ^''*"»*''<'  «»  a  defence  after  judgment  bj  (^^ 

^f';l"„?H  r  f  ••''1J*  ^T'''',^  ""  mis-statement  of  the  cause  of  «• 
tion,  or  defect  m  the  right  of  action,  372. 

*"r?!.fT  ***'*"^^*   "^  "^\  "f  "'^tion,  is  brought  forward  bj » 

special  plea,  or  given  in  evidence  under  general  issue,  372. 
the  farst  of  these  defences  divisible  into  two  heads,  188,  9.  190.  Jn 
defences  of  the  first  description,  what  thev  are  477   8 

^47.  3?rr"*  *"  ""'''^  *"""'°*  ''^  ^'"'"''"  evidence  'as  a  defence, 
of  the  second  description,  what  they  are,  373; 
when  the  Statute  of  Limitations  begins  to  operate,  373.-(See  "t 
mttations.  Statutes  of.'*  '         '  r3H 5 

]S!!llJ?*"r/  "?  ''*'  ^p^l  '"  ^"'^'"<=®  ""^'er  the  geneiil  issuei 
admitting  the  existence  of  the  contract,   but  alleging  something  to 

bar  the  operation  may  be  pleaded,  375. 
defences  admUting  plaintiff  once  had  right  of  action  are  usniUj 

breach' of.  a  warranty  when  it  affords  a  complete  defence,  412. 

DEFINITION, 

of  a  bill  of  exchange,  1. 

of  a  promissory  note,  cash  notes,  &c.  324.  531. 

of  a  check,  322. 

DELIVERY, 

transfer  by,  of  a  bill  or  note  without  indorsement,  131  to  14a-(See 
<*  Indorsement. ")  >         "^  *     — v 

nJ  L?*"  r""  V*^^  PVee,  when  necessary,  and  effect  thereof,  1£4  to  131. 
ot  sets  of  a  foreign  bill,  62.  ' 

not  necessary  to  be  stated  in  declaration,  360. 

%1yal^"aVs"igh^^^  ^  P'^'"'  '^  ^'°^*^^  are  geneially  mde 

"^""ser^^^       Sts/  ^''-  ^^^^^"^  ^'^  ^"™^'^^'  ^««»^*  *«  ^^^  ^«°**'''' 
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DEM  AND— (conh'iweJ. ) 

no  days  of  grace  allowed  on  such  bills,    269. — (See    *v*  Days   of 

GraceJ')  [269. 

should  be  presented  for  payment  in  a  reasonable  time  after  receipt, 
what  is  a  reasonable  time  a  question  of  law  and  fact,  269. 
bills,  &c.  payable  on  demand  need  not  be  presented  for  payment 

on  day  issued.  270. 
presentment  for  payment  of  a  bill,  &c.  payable  on  demand,  the  next ' 

'day  is  sufficient,  if  made  in  usual  hours  of  business,  270. 
this  rule  prevails  when  bill  given  to  a  banker  in  payment,' 271,  2. 
the  rale  allowing  a  party  to  retain  a  check,  &c.  payable  on  damand, 

till  day  after  receipt,  does  not  extend  to  a  succession  of  holders,  276. 
the  statute  of  Limitations  runs  from  date  of  note  payable  on  demand, 

aud  not  from  demand  made,  373,  but  see  361. 
note  payable  on  demand,  dated  20  years  before  commencement  of 

suit,  IS  presumed  to  have  been  paid,  305. 
demand  ot  acceptance,  when  necessary,  158. 
demand  of  payment  not  necessary  to  be  made  of  drawer  in  order  to 

charce  indorser  of  a  bill,  262. 
demand  of  payment  to  charge  acceptor  of  a  bill,  or  maker  of  note 

when  necessary.  250  to  259. 
interest  recoverable  on  a  bill  payable  on  demand,  420. — (See  *'  In- 

terest:') 


DEMAND,  PARTICULARS  OF.— (See  "  Particulars  of  Demand:') 
what  necessary  to  recover  on  common  counts,  363. 

DEMURRER,  .      r  x  i  oc^ 

omission  of  averment  of  length  of  usance  in  declaration  fatal,  356. 
omission  of  allegation  of  protest  in  an  action  on  a  foreign  bill,  bad 

on  special  demurrer,  362. 
what  allegation  of  this  protest  is  bad,  362. 
to  the  count  on  A  bill,  and  judgment  for  plaintiiT,  reference  to  master 

allowed,  370. 
buia  noUe  prosequi  must  be  entered  to  other  counts,  370. 
after  interlocutory  judgment  signed,  plaintiff- must  wait  till  following 

day  befbre  he  can  obtain  rule  to  refer,  370. 
when  a  mis-statement  in  a  declaration  is  substantially  bad,  advantage 

may  be  taken  by  a  general  demurrer,  372. 
when  only  formally  so  by  a  special  one,  372. 

DEPOSIT 

if  a  navy  bill  is  left  as  a  deposit  and  security  till  another  is  accepted, 
the  produce  received  may  be  recovered  under  the  count  for  money 
had  and  received,  366. 

DESTRUCTIONw— (Sec  "Xom.")      . 

DEVASTAVIT.— (Sec  «  Executor.  '^ 

* 

DILIGENCE.— (See  ^*  Search,'^  ^^ Inquiry.*') 

what  sufficient  inquiry  after  residence  of  drawer  or  indorserj>  2 IS. 
Chitty  on  bills.  4  B 
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DIRECTION, 

to  drawee  of  a  bill,  99. 

to  drawee  of  a  bill,  better  left  out  iu  the  declaration,  356. 

mistake  in  a  direction  of  a  letter,  giving  notice,  no  excuse  for  delay, 

211.213,  note, 
if  no  direction  to  drawee,  how  to  prepare  declaration,  356. 

'DISCHARGE-r(See  ^Release:') 
of  acceptor,  188  to  193. 

DISCOUNT— (Sec  '^Banker;'  '^Merest,*'  «  Usury.'') 

of  an  acceptance  by  acceptor  at  a  premium  is  not  usur^,  77. 

of  a  bill  by  a  broker  for  exhorbitant  brokerage,  does  not  affect  its 

validity,  82. 

taking  of,  in  advance  on  a  loan  of  money,  is  usury,  83. 

this  rule  does  not  extend  to  the  case  of  a  bill,  &c.  83. 

unless  that  bill  be  at  a  very  lonp;  date,  or  for  a  lai^  sum,  84.    [84. 

may  be  taken  by  a  banker," besides  a  reasonable  sum  for  commission, 

may  be  taken  by  a  merchant,  besides  a  reasonable  sum  for  com- 
mission, 85.  '  •      •  • 

a  person  taking  a  bill  and  giving  a  bill  for  the  money  when  it  is 
usury,  87.— (See  **  Usury.'') 

if  such  draft  is  not  payable  on  demand,  a  proportionate  reducuon 
must  be  made  in  the,  87. 

otherwise  if  the  wish  of  the  holder  is  to  receive  the  money  by  sucli 

a  draft,  88. 

compelling  a  party  to  take  goods  on  discounting  a  bill,  usury  is  pre- 
sumed, 88. 

what  evidence    is  necessary  to  rebut  this  presumption,  89.— ^ce 

^^  Evidence.*')  '  •    '  ... 

an  agreement  with  a  broker  to  give  him  ten  per  cent,  to  get  a  bill 

discounted,  when  not  usury,  89.  ,    . 

of  a  bill  by  a  banker,  who  becomes  a  bankrupt,  vests  such  bill  ib  n»i 

assi<;nees,  122.  ... 

of  a  bill  which  proves  to  be  a  forgery,  the  person  discounting  wi} 

claim  his  money  from  him  who  transferred  it,  if  it  was  done  with- 
out indorsing,  144. 
otherwise  if  bill  be  good,  but  is  dishonoured,  342. 
of  a  bill  by  a  banker  after  notice  that  it  had  been  lost,  such  banker 

is  liable  to  an  action  of  trover,  148. 
of  a  bill  by  a  banker  for  drawer,  afterwards  dishonoured,  and  then 

drawer's  account  is  in  his  favour,  such  bill  considered  as  paw,  -^  • 
right  of  discounterpi|fd  liability  of  the  party  transferring,  145. 

DISHONOUR— (See    "  Laches^''  «  Notice.'') 

DISSOLUTION  OF    PARTNERSHIP— (See    ^^  Notice  of,"   ''f^^'' 
nery*  ^^Partnership,.**) 

DIVIDEND— (Sec  ^^  Bankruptcy.**) 

taking  one  under  a  commission  against  acceptor  does  not  dischsrp^ 

drawer  or  indorsers,  33 1 . 
receipt  of  dividend  under  a  commission  against  a  joint  maker  wj'^' ' 

six  years  on  account  of  a  note  will  bar  the  statute  of  limitau^'^"' 

as  against  the  other,  374. 
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DIVIDEND— (conh'fwcJ.) 

aliter  when  debt  is  not  proved  on  the  note,  S74. 
mode  of  recovering  same,  470. 

DONATIO  MORTIS  CAUSA,— (See  «  Gifu'*) 
bill  of  exchange  not  capable  of  being,  2. 
a  bond  is,  2. 

a  bank  note  is,  %  332,  3. 
an  absolute  gift  to  take  effect  immediately,  is  not  a,  73. 

DRAFT.— (See  '*  Check.'*) 

DRAWEE.— (See  «  Acceptor^^*  "  Acceptances^*  **  FreaeiUment  for  Accept- 
ance,^*) 

of  a  bill  (^exchange,  who  is  such,  1.  20. 

where  there  are  two,  both  jnust  accept,  or  bill  must  be  protested,  39. 

want  of  address  to,  cured  bj  acceptance,  91«  174,  5. 

where  a  bill  is  directed  to  A.  or  B.  an  acceptance  by  A.  or  B.  is 
suf&cient,  91. 

where  a  bill  is  altered  bj  drawee,  it  is  invalidated,  when,  104. — (See 
'' BUI  of  exchange.*') 

when  cannot  dispute  the  validity  of  an  indorsement,  if  he  afterwards 
accept,  124. 

refusing  to  accept  makes  drawer  and  indorser  immediately  liable,  142. 

if  a  foreign  bill  is  lost,  &c.  whilst  in  hands  of  drawee,  he  must  give 
a  promissory  note  for  the  sum,  157. 

if  he  refuse,  holder  may  immediately  protest,  157. — ;(Sce  **  Protest.^') 

and  when  due,  though  he  have  neither  bill  or  note,  if  payment  is  re- 
fused, he  may  protest,  157. 

no  presentment  to  necessary,  if  drawee  cannot  be  found,  &c.  164. 247. 

having  left  the  kingdom,  and  no  agent,  no  presentment  need  be  made, 
165.  247. 

when  dead,  presentment  should  be  made  to  personal  representative, 
165. 

when  requires  time  to  accept,  and  holder  grants  it,  he  should  give 
notice,  165. 

must  have  capacity  to  contract,  or  holder  may  treat  bill  as  dishonour- 
ed, 166. 

has  24  hours  to  accept  a  bill  in,  163.  ]67« 

ought  not  to  give  acceptance  if  be  knows  of  drawer^s  failure,  169,  170. 

what  amounts  to  an  acceptance  by,  170.  176. 

all  acceptances  by,  of  inland  bills,  must  now  be  in  writing  on  bill, 
17a 

otherwise  as  to  foreign  bills,  and  inland  bills  drawn  before  1st  Au- 
gust, 1821,  170.  175. 

what  will  not  amount  to  an  acceptance  by,  177. 

but  when  acceptance  is  doubtful,  drawee  may  rebut  the  presumption 
in  favour  of  it,  179. . 

may  make  an  acceptance  payable  on  a  contingency,  180. 

release  by  drawer  before  acceptance,  dees  not  discharge  subsequent 
acceptance,  190. 

death,  bankruptcy,  or  known  insolvency  of,  does  not  excuse  the  omis^ 
sion  of  notice  of  the  dishonour  ot  a  bill,  210. — (See  ^^  Notice  of 
Non-acceptance. ") 

•«f  a  bill  may  make  an  acceptance  supra  protest  on  same  bill,  241. 
(See  ^^  Acceptance  supra  protest. ") 
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D  A  WEE— ((Ton/mttfrf. ) 

when  acceptor  supra  protest  maj  claim  indemnity  from  drawee,  243.— 
(See  "  Acceptance  supra  protest,'^) 

when  presenUnent  for  payment  should  be  made  to  his  agent,  d47. 

not  bound  by  a  promise  to  pay  a  bill  if  holder  would  forego  the  da- 
plicate  protest,  and  he  refused,  279. 

when  drawer  not  discharged  by  payment  of  a  bill  before  due,  281. 

paying  a  bill  by  check,  holder  ought  not  to  give  up  bill,  287. 

DRAWER 

of  a  bill  of  exchange,  who  is,  1.  2o. 

release  by  to  acceptor  does  not  affect  payee's  right  of  action,  5.  190. 

set-off*  due  from,  to  acceptor,  does  not,  5, 

in  an  Miction  against,  infancy  of  indorser  no  defence,  20. 

in  an  action  against,  want  of  consideration  between  him  and  third 
person,  no  bar,  70. 

except  such  third  person  gave  no  value  for  it,  which  must  be  proTed, 
70,  in  notes. 

of  a  bill  or  check  given  on  a  verbal  condition,  wKich  is  broken,  may 
refuse  to  pay  same,  71. 

his  name  must  be  inserted  in  some  part  of  a  bill,  89. 

roust  be  written  by  himself,  or  his  authorized  aeent,  89.  90. 

when  an  agent,  the  proper  manner  of  signing  a  Dill,  90. 

when  a  partner,  and  bill  drawn  in  name  of  firm,  how  to  sign  it,  90. 

liable  to  any  amount  to  which  his  name  is  affixed,  even  thoo^  the 
instrument  was  drawn  in  blank,  and  afterwards  filled  up  without 
his  knowledge,  24,  90,  107.  124. 

•of  a  bill,  cannot  alter  the .  place  of  payment  without  acceptor's  con- 
sent, 103.— (See  **  Bill  of  Exchange.'^) 

liability  of,  complete  after  delivery  of  the  bill  to  payee  or  indorsee, 
106. 

liable  even  where  the  acceptor,  by  laws  of  foreign  country  in  which 
he  resides,  is  prohibited  from  paying^  106. 

but  the  rule  is  otherwise  if  such  prohibition  arose  from  law  of  this 
country,  106. 

liable  if  he  drew  the  bill  on  his  own  account,  or  as  an  agent,  107.— 
(See  «  Agmt:') 

liable  immediately  if  any  acts  which  he  by  drawing  the  bill  has  war- 
ranted, are  not  fulfilled,  107.  [107. 195. 

liable  to  indemnify  acceptor  if  he  accepted  for  his  accommodation. 

but  such  liability  of,  may  be  discharged  by  laches  of  the  holder,  1C7. 
(See  **  Laches.'^') 

what  laches  of  the  holder  will  discharge,  245. 

when  an  annuity  granted  in  consideration  of  a  bill  accepted  bet 
which  was  dishonoured,  and  then  paid  by  drawer,  annuity  not  va- 
cated, 107. 

when  a  bill  is  drawn  abroad  by  a  person  here,  he  is  discharged  here 
if  he  is  so  abroad,  107. 

liability,  though  no  words  of  transfer  are  inserted  in  a  bill,  109. 

liable,  though  indorsed  by  a  married  woman,  if  he  afterwards  promiit^ 
to  pay,  115. 

liable  on  an  indorsement  made  by  payee,  who  died  before  bill  boi« 
date,  124. 

if  when  bill  refused  payment  by  acceptor,  takes  it  up,  he  may  indoN? 
itagwn,  130.  [l^^'' 

of  a  note  may,  under  certain  circumstances,  issue  it  after  paTw^Q^* 
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DRAWER-.(coiifint/e  J. ) 

of  an  inland  bill,  sometimes  compellable  to  give  another,  if.  the  first 

be  lost,  151. 
this  rule  will  extend  to  notes,  152. 

liable  to  immediate  action  if  drawee  refuse  to  accept,  159* 
bankruptcy  of  drawer  of  a  bill,  how  far  restrains  the  payment  or 

acceptance  of  it,  170.       -  [}70, 

of  a  bill  dying  does  not  revoke  his  request  of  drawee  to  accept,  &.c. 
of  a  bill  liable  if  acceptor  does  not  pay,  1 83.— (See  ^Acceptor. ") 
release  t>y  to  drawee  before  acceptance  does  not  discharge  a  subse- 
quent acceptance,  190. 
'  release  by  drawer  to  acceptor,  how  far  it  operates,  190. 
what  excuses  omission  of  notice  of  dishonour  to,  198. 
where  one  of  several  is  also  acceptor,  notice  of  dishonour  is  dis- 

pensed  with,  211,  212.  229,  230. 
may  rebut  presumption  that  he  i^  not  damnified  by  proof  to  the  con- 
trary, 212. 
bankruptcy  of,  no  excuse  for  want  of  notice  of  dishonour,  215. 
may  plead  a  tender  if  made  on  same  day  that  he  received  notice  of 

its  dishonour,  and  before  writ  issued,  232^ 
may  impliedly  waive  his  defence  of  laches  of  holder,  239.  [240. 

if  a  bankrupt,  holder  cannot  compel  acceptor  to  give  better  security, 
any  person  may  make  an  acceptance  supra  protest  without  consent, 
liable  to  indemnify  acceptor  supra  protest^  240,  1.  243.  [240. 

when  a  particular  place  named  in  body  of  bill,  presentment  for  pay- 
ment must  be  made  there  in  order  to  charge  drawer,  250. 
on  dishonour  of  a  bill,  no  demand  for  payment  need  be  made  in 

order  to  charge  indorser,  262. 
of*  a  bill  or  check  payable  on  a  condition,  may  refuse  payment,  if 

on  presentment  Jie  discover  condition  has  not  been  performed, 

279. 
name  on  a  che<fk  cancelled  by  mistake  of  banker,  banker  may  yet 

refuse  to  pay  same,  279. 
discharged  if  holder  of  a  bill  take  a  check  from  acceptor,  and  give 

up  bill,  287. 
of  the  efiect  of  givine  time  for  payment  to,  200  to  297. 
of  a  foreign  accepted  bill  protested  for  non-payment,  not  obliged  to 

pay  witnout  having  bill  given  to  him,  311.  * 

..if  an  acceptor  pay  a  bill  supra  protest^  he  has  a  remedy  against 

drawer,  3^1. 
drawer  who  has  taken  up  bill,  may  arrest  and  sue  bankrupt  acceptor, 

if  he  has  not  got  bis  certificate,  though  previous  holder  proved 

same  under  commission,  343. 
may  maintain  action  against  acceptor  on  a  bill  already  accepted  on 

refusal  to  pay,  343. 
but  not  on  refusal  to  accept,  343. 
action  in  such  a  case  must  be  on  the  original  consideration,  «nd 

sometimes  on  the  special  contract  to  aceept,  343. 
when  he  may  sue  acceptor  who  has  been  charged  in  execiition  by  the 

indorser  of  the  bill,  and  discharged  under  lord's  act,  344. 
in  action  against,  on  a  bill  accepted,  payable  by  certain  persons  at 

a  certain  place,  what  averment  sufficient,  361,  2. 
of  a  bill  having  taken  it  up,  confined  to  his  action  against  his  ac< 

ceptor,  365. 
hand-writing  of  drawer  to  an  indorsement  must  be  proved  in  an 

action  against  acceptor,  390.— (See  ^'Hand-writing,*^^ 
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DRAWEIt— (con/tnw€(/.) 

a  receipt  on  back  of  bill  onlj  evidence  of  pajment  by  acceptor, 

thouch  produced  by  drawer,  399. — (See  ^^ Evidence.**) 
cannotl>e  called  to  prove  that  he  did  not  draw,  without  a  release, 

414,— (See  ''Release,''  ''Witness:')  [415. 

V        bankrupt  drawer  a  witness  if  released,  though  assignees  not  released, 

but  in  all  cases,  except  accommodation  bill,  he  is  admissible  either 

for  plain tiflf  or  defendant  in  an  action  against  acceptor,  415,  410. 

{See"^t/ncM.") 
sum  recoverable  against,  419  to  426. — (See  "Damages.'*) 

DURESS, 

proof  that  bill  was  obtained  by,  puts  plaintiff  to  show  how  he  ob- 
tained bill,  68,  note, 
but  notice  so  to  do  must  be  served  on  plaintiff  before  the  trials  400. 

EASE  AND  FAVOUR.— (See  "Shtriff.") 

bill  made  in  consideration  of  to  a  sheriff,  void,  79,  80» 

EAST  INDIA  COMPANY, 

may  be  parties  to  bills,  &c.  15. 

ECCLESIASTICS, 

in  France,  may  not  be  parties  to  a  bill,  13. 
in  England  may,  13. 

and  ifhe  might  not,  he  would  be  liable  as  a  party  to  a  bill,  13,  note*. 

» 

EFFECTS, 

want  of,  in  drawee^s  hands,  excuses  omission  of  protest,  216. 

want  of,  in  drawee's  hands,  excuses  omission  of  notice  of  dtshonoar 
to  drawer,  198. 

but  where  payee  has,  and  drawer  has  not,  and  bill  drawn  for  accom- 
modation of  payee,  drawer  is  not  entitled  to  notice,  200. 

want  of,  at  time  bill  becomes  due  does  not  excuse  omission  of  notice 
if  drawee  had  any  effects  at  any  time  before  bill  due,  206. 

and  this  although  effects  withdrawn  by  drawer,  206. 

this  rule  extends  when  drawer  owes  drawee  a  larger  sum,  and 
drawee  retains  for  his  own  debt,  207. 

in  hands  of  drawee  not  always  essentially  necessary,  20r,  8. 

instances  and  examples,  208, 9. 

bona  fide  reasonable  expectation  of  having  effects  in  drawee's  hands 
to  pay  a  bill,  entitles  drawer  to  notice,  209. 

want  01,  in  drawee's  hands  does  not  excuse  -omission  of  notice  to 
indorser,  228. 

as  far  as  regards  drawer^s  liability  is  an  excuse  for  not  making  pre- 
sentment for  payment,  248. — (See  ^'Presentment for  Pat^erti.'*) 

holder  of  a  bill  giving  time  to  an  acceptor  who  has  no  effects  of 
drawer's  in  his  hands  discharges  the  otner  parties,  293. 
*  want  of  effects  of  drawer,  in  acceptor's  hands,  at  time  holder  com- 
pounds with  acceptor,  prevents  such  composition  from  dischargin;; 
the  drawer,  301,  2. 

want  of  effects  in  drawee's  hands  excuses  omission  of  notice  of  no&- 
payment,  309. 

if  an  acceptor  has  no  effects  of  drawer  in  his  hands,  he  may  coffer 
bill  to  be  protested  for  non-payment,  and  then  pay  for  honour  of 
drawer,  320. 

if  an  acceptor  has  no  effects  he  cannot  be  sued  by  a  party  paying  a 
biW  supra  protest^  SIO. 
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EFFEC  S—{confmu«i/.)  ^  .     ^. 

if  drawee  accept  and  pay  a  bill  without  having  them  of  drawer  in.  his 

hands,  and  without  protesting  it,  he  may  recover  under  the  count 

for  money  had  and  received,  365, 
proof  of  want  of  effects,  what  it  will  excuse,  233  to  240.  409. 
acceptance  is  9i  prima  fade  admission  of,  in  drawee's  hands»  410. 

ELECTION, 

bill  for  bribery  at  election  illegal,  79. 

EMBEZZLEMENT  OF  BILLS, 

Statutes  against,  114,  see  also  the  statutes  in  Appendix,  558,  9.    , 

ENGAGEMENT— (See  * « Agreement. "  j 

collateral  engagement  to  pay  money,  action  of  debt  does  not  lie 
on,  42.8. 

ENQUIRY— (See  «  &flrcA.") 

EQUITY,  COURT  OF— (See  «  Court  of  Equity,  ^ 

EQUITABLE  INTEREST, 

vested  in  assignee  of  a  chose  in  action,  7. 

how  far  vested  draft  of  a  creditor  on  his  debtor,  195. 

ERROR, 

bail  in  error  required  in  an  action  of  debt  after  verdict  or  judgment 

by  default,  427. 
but  not  necessary  in  action  of  debt  on  a  promissory  note,  427. 
in  all  cases  unnecessary,  if  declaration  contain  a  count  on  a  contract 

for  which  debt  would  not  lie  till  after  the  stat.  3  Jac.  I.e.  8,  427p 
not  necessary  on  judgment  in  debt  against  acceptor,  428. 

ESTOPPEL, 

if  a  bill  purports  to  be  drawn  by  a  firm  the  acceptor  estopped  from 
disputing  the  fact,  353, 

EVENT— (See  "  Condition^''  «  Contingency:')  •^ 

bills  may  not  be  payable  on  an  event  which  is  not  morally  sure  to 

happen,  65  to  64. 
in  the  declaration  on  such  bills  an  averment  of  such  event  happening 
•     must  be  introduced,  361. 

EVIDENCE— (See  <*  Witness,''  ^' Admission,"^  '^ Iland-wnting.'') 

I.  What  evidence  plaintiff  must  adduce  in  general,  376  to  377. 
governed  by  the  pleadings,  376. 
when  general  issue  pleaded,  plaintiff  must  prove  every  allegation 

in  declaration,  376. 
when  only  a  special  plea,  then  only  the  matter  in  issue,  376. 
what  not  expressly  denied,  admitted  bv  tlie  pleadings,  376. 
when  infancy  alone  pleaded,  plaintift  need  not  prove  any  part 

of  his  declaration,  376. 
li^hat  must  be  proved  under  the  general  issue,  376,  7. 
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EVIDENCE— (cow/tm/tf  J. ) 

First,  Proof  of  the  bill  ofexchanfre,  tiofe,  ^-c.  S^77  to  380. 

bill  must  be  proved  in  terms  or  in  substance  as  described,  $77. 

a  variance  will  be  fatal,  377. 

if  any  mistake  in  date  or  circumstances  of  bill  thej  must  be  ex- 
plained, 377. 

in  action  by  indorsee  against  acceptor,  who  has  altered  the  date  of 
it,  plaintiff  must  show  at  what  time  alteration  was  made,  377. 
.  if  plaintiff  sue  on  a  note,  purporting  to  be  payable  to  another, 
he  should  give  evidence  that  he  was  the  person  intended,  377. 

hand -writing  of  drawer  considered  as  admitted  in  an  action 
a^inst  acceptor  of  a  bill  or  maker  of  a  note,  377.— (See 
^^Iland'Writing,^^) 

proof  of  forgery  no  defence,  unless  accompanied  by  evidence  of 
acceptance  before  bill  drawn,  377. 

in  an  action  against  the  drawer  or  indorser  of  a  bill  if  accept- 
•  ance  stated,  it  must  be  proved,'  377. 

proof  of  express  promise  to  pay  after  bill  due,  will  waive  neces- 
sity to  prove  acceptance,  377,  8. 

if  bill  payable  in  foreign  money,  rate  of  exchange  and  value  of 
the  money  should  be  proved,  378. 

if  payable  at  usances  the  length  of  them  must  be  proved,  378. 

Mode  of  proving  the  bill  and  allegations  respecting  tf,  378  to  380. 

the  bill  must  be  produced,  378. 

and  loss  of  the  bill  not  in  general  sufficient  excuse  for  non-pro- 
duction, 378. 

but  evidence  of  destruction  of  it,  or  that  it  is  withheld  by  de- 
fendant, will  authorize  parol  evidence  of  contents,  or  a  copj« 

^    378.— (See  ''Loss.") 

when  defendant  has.  got  the  bill,  notice  to  produce  must  be 
served,  such  service  proved,  378. — (Sec  "iV(?/ic<J-"J 

but  this  does  not  extend  to  trover  for  a  bill,  or  an  indictment  for 
stealing  a  note,  379.— (See  "TVorcr,"  '' Indictment. ^^) 

when  notice  is  ^iven  to  produce,  not  complied  with,  on  proof  of 
service  of  notice,  secondary  evidence  aamitted,  379- 

subscribing  witness  must  be  produced  to  prove  the  hand-writing 
•  of  the  maker,  379.— (See  "  Witness.''^) 

when  other  evidence  admissible  to  prove  subscription,  379. 

in  cas^of  death  or  insanity  of  subscribing  witness,  what  the 
most  prudent  course  to  pursue,  379,380. 

payment  of  money  into  court  admits  tiie  validity  of  the  bill,  and 
that  it  was  properly  stamped,  380. 

to  prove  this,  the  rule  must  be  produced,  and  proof  by  the  at- 
torney that  he  took  it  out  is  inadmissible,  380. 

Secondly.  Proof  that  the  defendant  was  party  to  the  billy  380  to  389. 
in  action  against  acceptor  his  acceptance  must  be  proved,  380. 
if  made  by  an  agent  his  authority  must  be  proved,  380. 
in  general  the  agent  himself  should  be  subpoenaed,  380. 
under  what  circumstances  affidavit  of  a  person  calling  himseU 

an  agent  is  admissible  as  evidence,  380. 
when  agency  proved,  all  that  the  agent  does  as  such  in  makinS 

a  contract,  is  admisrible,  381* 
but  it  is  not  admissible  as  the  agent's  account  of  ivhat  passes,  3SI* 
if  there  are  several  acceptors  or  makers^  the  hand-writisg  of  »1^ 

must  be  pi-oved,  38 1. 
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Secondlv.  Proof  that  thi  dtfendant  was  party  to  the  bill^conUnued,) 
and  one  of  them  is  a  good  witness   to    prove  hand-writing  oi 

all,  381. 
if  a  partnership  is  proved,  proof  of  hand- writing  of  one  partner 

or  an  agent  suffices,  381. 
and  if  partnership  proved,  proof  of  admission  of  one  partner  of 

the  hand-writing  of  one  of  the  others  to  the  acceptance,  suf- 

ficeth,d81. 
not  necessary  to  prove  that  defendant  had  the  christian  names 

stated  in  the  declaration,  382. 
acceptance  by  drawee  of  a  bill  drawn  by  an  agent  of  his  firm 

upon  him  was  evidence  against  the  other  partners  of  bill  be- 
ing regularly  issued,  383. 
and  in  such  case  the  agent's  authority  need  not  be  proved,  382. 
declaration  of  agent,  only  evidence  against  principal  when  it 

relates  to  transactions  in  which  asent  was  employed,  383. 
admission  of  partnership  with  co-de?endants,  proof  against  such 

person  of  a  joint  promise  to  pay  by  all,  382. 
declaration  of  one  partner  evidence  against  another,  382. 
concerning  joint  contracts  and  interest,  382. 
as  well  after  as  before  dissolution  of  partnership,  382. 
and  this,  though  person  making  such  declaration  is  no  party  to 

the  suit,  38£« 
the  answer  of  one  partner  to  a  bill  filed  against  him  evidence 

against  the  others,  382. 
in  a  ioint  action  ioiirt  liability  must  be  proved,  383. 
Semble,  plaintiff  s  counsel  may  suggest  to  witness  the  names  of 

firm,  395, 
outlawnr  of  two  defendants  out  of  three  will  not  dispense  with 

proof  of  the  joint  liability,  383. 
if  one  of  two  joint  makers  of  a  note  suffer  judgment  by  default 

that  will  not  dispense  with  proof  of  his  signature  on  the  trial 

against  the  other,  383. 
time  of  acceptance  must  be  proved  in  an  action  on  a  bill  payable 

at  si^ht,  383.  « 

but  if  signature  proved,  and  the  date  appear  over  it,  that  is  suf- 
ficient proof  or  the  time,  383. 
in  an  action  against  drawer  or  indorser,  the  hand-writing  of  the 

defendant  or  his  authorized  agent  must  be  proved,  383. 
an  indorsement  attested  by  a  subscribing  witness  must  be  proved 
by  him,  383. 
Mode  of  proof  how  dtfendant  became  party ^  383  to  389. 

one  of  several  acceptors  competent  to  prove  hand-writing  of 

others,  383. 
when  acceptance  by  parol,  it  must  be  proved  by  the  person  who 

heard  him  accept,  383. 
and  if  answer  given  by  a  clerk  of  third  person,  they  must  be 

subfMBnaed,  383* 
exceptions  to  that  rule,  384. 
must  be  proved  that  the  answer  was  given  by  drawee  or  by  his 

authority,  384.  [proved,  384. 

if  acceptance  in  writing,  it  must  be  produced,  and  signature 
in  an  action  against  drawer  indorser,  signature  must  be  proved 

by  a  person  who  can  swear  to  hand-wnting,  384. 
or  to  an  admission  by  party  sued,  384. 

CuiTXT  ON  BILLS.  4  C 
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EYWE^CE— {continued.) 

Mode  of  proof  how  defmdnyit  became  party^^eoniifiued.) 

how  the  nand-wn ting  is  to  be  proved,  S84  to  389.— (See  «  Hand- 
writing. '*) 

hand-writing  sometimes  proved  as  against  the  party  himself,  bv 
his  admission,  384. 7. — (See  " Hand-toriting^*^  "  Admimm', 

when  third  party's  admission  allowed  in  evidence  as  against  de- 
fendant, 388,  note. 

if  in  action  against  acceptor,  if  plaintiff  fail  to  prove  hand-writing, 
and  it  appear  to  be  a  forgery,  yet  if  he  prove  defendant  ac- 
cepted and  paid  several  other  similar  bills*  that  suffices,  387. 

payment  of  money  into  court  precludes  disputing  signature, 
388.  380.  397. 

offer  to  compromise  is  no  evidence,  388. 

promise  to  pay  a  bill  after  due  precludes  the  necessity  of  proof 
of  hand-writing  of  defendant  or  other-party  to  the  bill,  389. 
Thirdly.  Proof  plaintiffs  interest,  389  to  399. 

it  must  be  oistinctly  proved,  389. 

the  payee  or  bearer  of  a  bill  payable  to  bearer,  when  need  only 
produce  the  bill,  389. 

but  he  may  sometimes  be  called  upon  to  prove  that  he  got  it 
bona  fide  and  for  value,  389. 

if  in  an  action  by  indorsee,  indorsement  unnecessarily  stated,  it 
must  be  proved,  389. 

if  not  payable  to  A.  B.  generally,  it  is  prima  facte  evidence  of  a 
promise  to  A.  B.  the  father,  not  A.  B.  the  son,  389. 

but  if  A.  B.  the  son  bring  the  action,  possession  will  entitle  him 
to  recover,  389. 

indorser  of  a  bill  transferrable  only  by  indorsement,  roust,  in 
an  action  against  acceptor  or  drawer,  prove  that  it  was  indor- 
sed by  the  proper  person,  389.  P^* 

and  if  there  was  a  subscribing  witness  to  It  he  must  be  called, 

if  a  bill  is  payable  to  drawer's  own  order,  in  an  action  indorsee 
against  acceptor,  drawer's  hand-writing  to  indorsement  must 
be  proved,  390. 

and  the  rule  is  not  altered  by  the  proof  that  the  indorsement 
was  made  before  acceptance,  390. 

these  rules  will  extend  to  acceptance  of  a  bill  drawn  and  in- 
dorsed by  procuration,  391. 

in  an  action  against  drawer,  payee's  indorsement  must  always 
be  proved,  390. 

the  witness  proving  the  indorsement  must  also  prove  identity  of 
person  making  it,  390. 

proof  that  indorsement  was  made  by  a  person  of  same  name  as 
person  intended  will  not  suffice,  390,  1. 

but  it  in  general  lies  on  defendant  to  disprove  the  identity,  391- 

if  drawee  make  bill  payable  at  a  bankers,  they  must  in  an  ac- 
tion for  money  paia  to  his  use,  prove  first  indorser's  hand-wn- 
ting,  defendant's  acceptance,  and  their  payment,  391. 410. 

if  first  indorsement  is  in  full,  plaintiff  must  prove  the  indorse- 
ment to  be  by  the  pei  *       •-***"  i-j^— ^«.-«f 

and  if  all  indorsements 
if  first  indorsement 

other  indorsements  although  in  fall,  39^. 
a  small  variance^  in  the  declaration  and  evidence  in  indorser  ^ 

names,  is  not  material,  392. 
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EVIDENCE— {continued.) 

Thirdly,     Proof  plaintiff  ^9  interest — {amtinued.) 

if  billy  payable  to.  order  of  several,  not  partaers,  hand-writing  of 
each  must  be  proved,  393. 

and  acceptance  after  indorsement  of  one  is  no  admission  of  the 
regularity  of  the  indorsement,  393. 

tliough  if  acceptor  expressly  promise  to  pay  at  the  time  it  is  other- 
wise, 393. 

in  an  action  against  drawer  or  acceptor  of  a  bill  payable  to  tlie 
order  of  several  partners,  partnership,  and  the  hand-writing  of 
one  of  them,  or  an  agent  ot  the  firm,  must  be  proved,  381,  394. 

when  bill  payable  to  a  fictitious  person,  what  will  dispense  with 
the  proof  of  his  hand-writing,  394,  64,  note. 

if  several  join  in  suing  on  a  bill  indorsed.in  blank,  no  evidence 
of  partnership  necessary,  394.  ^  ^ 

otherwise,  if  indorsed  to  a  firm  by  name  of  Co.  when  strict  evi- 
dence must  be  given  that  the  firm  consists  of  the  persons  who 
sue,  394. 

after  indorsement  in  blank  to  a  firm  for  benefit  of  insolvent's 
estate,  two  of  which  firm  are  trustees  with  C*  for  the  estate, 
these  three  cannot  maintain  an  action  on  the  bill  without  evi- 
dence of  transfer  from  that  firm,  394. 

when  partnership  is  to  be  proved,  counsel  may  suggest  the  names 
of  the  firm  to  the  witness,  394. 

admission  by  indorser  of  his  hand-writing,  is  not  evidence  of  the 
indorsement  in  an  action  against  maker,  39G.  [[396. 

indorser  himself  maj  be  called  to  prove  his  own  hand-wnting, 

though  before,  n^^atived  by  another  witness,  396. 

doubtful  if  plaintiff  fails  in  proving  indorsement  by  one  witness, 
he  can  call  another,  396. 

a  promise  to  pa^,  or  offer  to  renew,  dispenses  with  evidence  of 
indorsement,  if  made  to  indorsee  after  bill  due,  396. 

what  objection  made  by  drawer,  who  saw  bill  after  indorsement, 
will  not  dispense  wlUi  evidence  of  it,  397. 

payment  of  money  into  court,  admits  indorsement,  397. 

m  an  action  against  an  indorser,  hand-writing  of  drawer  or  prior 
indorser  need  not  be  proved,  397. 

in  an  action  by  an  executor  against  accepter,  on  a  promise  laid 
to  testator,  plaintiff  must  prove  acceptance  in  testator's  life- 
time, 398. 

to  establish  a  set-off  on  a  bill  against  assignees  of  a  bankrupt, 
there  must  be  evidence  that  party  got  it  before  bankruptcy, 
S98 — (Sec  «'  Bankruptcy. ") 

but  if  the  act  of  bankruptcy  were  secret,  evidence  of  possession 
two  calendar  montlis  before  is  sufficient,  398. — (See  ^^  Bank- 
ruptcy.^^) 

when  drawer  of  a  bill,  payable  to  order  of  third  person,  and 
returned  to  and  paid  by  him,  sues,  what  evidence  necessary, 
398* 

the  same  where  a  prior  indorser  paid  a  subsequent  one,  and  sues 
acceptor,  398. 

what  evidence  should  be  given  in  an  action  by  accommodation 
acceptor  against  drawer  for  money  paid,  or  specially  for  not  in- 
demnifyiDff,  398. 

production  of  bill  by  acceptor  is  not  prima  facie  evidence  of  his 
having  pud  it,  or  that  it  was  once  m  circi}lation,  399. 
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EVIDENCE— (c«n/mwu<f,) 

Thirdly.    Proof  plaintiff*  s  interest— (eoniinued.) 

same  with  indorsement,  if  receipt  on  back,  unless  accompanied 
by  evidence  of  the  hand-writins,  399. 

a  general  receipt  on  back  of  a  bill  is  prima  facte  evidence  of  pay- 
ment by  acceptor,  399,  410. 

but  to  be  available  by  him^  proof  of  circulation  after  acceptance 
must  be  given,  410. 

and  will  not,  of  itself,  be  evidence  of  payment  by  drawer,  thongii 
produced  by  him,  410. 
ffhen  consideration  to  be  proved^  400,  401.     See  also  68,  &c. 

if  it  appear  to  be  made  or  indorsed  under  duress  or  by  firaad, 
and  plaintiff  has  had  notice  to  prove  consideration,  he  mntt  do 
so,  400. 

but  even  after  notice  given,  plaintiff  will  not  be  called  on  to 
prove  consideration  till  evidence  has  been  given  that  bill  was 
obtained  by  undue  means,  400. 

but  if  a  strong  case  of  fraud  can  be  made  out,  no  notice  is  ne- 
cessary to  be  given,  400. 

evidence  of  usury  will  not  now  affect  a  bona  fide  holder's  actioo, 
401,78.     Appendix,  556. 

in  case  of  a  bank  note,  strong  evidence  of  fraud,  or  want  of  con- 
sideration, will  alone  affect -pliuntiff's  ri^t,  401. 
Fourthly.  Eviderhce  of  the  breach  of  contract y  omL  other  circunutancei, 
402  to  410* 

not  necessary  to  prove  a  presentment  for  payment,  in  an  action 
against  acceptor  of  a  bill,  payable  generally,  or  maker  of  a 
note,  402,  249. 

if  accepted  payable  at  a  banker's,  according  to  the  late  act  ne- 
cessary to  prove  presentment  there,  £59. 

and  such  presentment  must  be  averred  in  the  declaration,  359. 

this  now  qualifies  doctrine  laid  down  in  page  402. 
^  when  made  payable  at  a  particular  place  in  body  of  bill,  or  in  ad- 
dress, or  in  body  of  note,  presentment  there  must  be  proved, 
514. 

not  necessary  to  prove  presentment  was  made  by  person  named 
in  declaration,  401,  2. 

nor  to  prove  that  notice  of  dishonour  at  bankers  was  given  to  ac- 
ceptor, unless  he  shows  damage  sustained  thereby.  Rhodes 
V.  Gent,  MS.  309,  362. 

in  case  of  a  conditional  acceptance,  performance  must  be  aver- 
red as  well  as  proved,  402. 

in  an  action  against  drawer  or  indorser  of  a  bill,  or  indorser  ofa 
note,  default  of  party  primarily  liable  must  be  proved,  40S* 

in  such  action,  presentment  to  drawee  for  payment  must  be 
proved,  402. 

but  evidence  for  presentment  or  demand  on  drawer^  unneceasa- 
ry,408. 

when  action  for  non-acceptance,  a  due  presentment  must  v^ 
proved,  404. 

and  when  bill  payable  at  a  banker's  presentment  there  mustbe 

5 roved,  in  an  action  against  drawer  or  indorser,  404. 
a  presentment  at  bankei^s,  by  a  notary,  in  uie  evening)  i^ 
not  sufficient,  404,  261, 277,  in  notes, 
but  if  a  person  was  stationed  there  to  answer,  then  it  will  be 
good,  277,  405. 
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EVIDENCE— f(?on/fnt/C(f.) 
Evidence  of  the  breach  of  contract,  and  other  circumstances — {continued.) 
in  an  action  against  drawer  or  indoreer  of  a  foreign  bill,  protest 
must  be  averred  and  proved,  405,  308,  215,  362. 

if  averred  in  an  aclion  on  an  inland  bill,  it  must  be  proved,' 
405,  309,  362,  214,  15. 

protest  of  inland  bill  not  necessary,  and  does  not  effect  holder's 
remedy  in  recovering  interest,  &c.  219,  312,  405,  362. 

protest  made  abroad  under  seal  of  notary,  proves  itself,  405. 

protest  made  in  England  must  be  proved  by  the  notary  who 
made  it  and  the  subscribing  witness,  if  any,  405. 

in  an  action  against  drawer  and  indorser  of  a  bill,  and  indorser 
of  note,  proof  of  due  notice  of  dishonour  must  be  given,  405. 

such  proof  cannot  be  left  to  inference,  but  it  must  be  oy  positive 
evidence,  405. 

if  notice  given  by  letter,  notice  to  produce  same  must  be  given 
before  plaintiff*  will  be  allowed  to  go  into  evidence  of  its  con- 
tents, 405.— (See  ♦♦Zcrier.") 

but  it  has  lately  been  determined  that  secondary  evidence  may 
be  given  of  the  contents  of  a  written  notice  without  notice  to 
produce  it,  406. 

and  a  copy  of  a  letter  containing  notice  of  dishonour,  is  ad- 
missible without  notice  to  produce  origiual,  407. 

what  is  evidence  in  default  of  production  of  a  letter,  after  notice 
to  produce  was  given,  that  due  notice  of  dishonour  was 
received,  407.— (See  "  Notice  of  Non-Acceptimce  and  Non- 
Payment*'^) 

and  proof  that  a  letter  was  received  from  defendant,  acknow- 
ledging the  receipt  of  a  letter  from  holder  of  a  named  date, 
but  not  referring  to  its  contents,  is  presumptive  evidence  of 
due  notice  of  di^onour,  407. 

when  evidence  of  notice  of  dishonour  given,  it  will  suffice  to 
show  that  a  letter,  containing  such  notice,  was  put  into  the 
post-office  or  left  at  defendant's  house,  408. 

in  civil  cases,  post-mark  evidence  of  time  and  place,  when  and 
where  put  into  the  office,  408.— (See  «  Post.*^) 

proof  that  notice  or  other  paper  was  sent  by  post,  always  con- 
sidered sufficient,  408. — (See  **  Letter.*^) 

a  question  sometimes  arises  as  to  what  is  the  requisite  proof  of 
the  fact  of  sending  by  post,  408. 

instance  and  example  each  way,  408,  9. 

plaintiff  may  prove  facts  to  excuse  neglect  to  present,  to  give  no- 
tice, or  to  protest  in  case  df  a  foreign  bill,  409,  219.         [409. 

want  of  effects  in  hands  of  drawer  sufficient  excuse  for  these, 

what  evidence  dispensed  with,  on  proof  of  a  promise  to  pay,  after 
full  notice  of  laches,  409. 

though  drawer  may  impliedly  widve,  proof  is  necessary  of  in- 
dorscr's  express  waiver  of  holder's  laches,  409,  239. 

the  evidence  must  be  left  to  a  jury  to  say  whether  at  time  of 
promise  or  application  defendant  had  notice  of  dishonour,  410. 

IB  an  action  by  drawer  against  acceptor  of  a  bill  payable  to  a 
third  person,  and  taken  up  by  drawer,  what  eviaence  neces- 
sary, 410. 

not  necessary  to  prove  that  acceptor  had  effects  in  his  hands, 

acceptance  prima  fade  evidence  of  effects,  410.  [^10. 

when  acceptor  of  accommodation  bill  sues  the  drawer  specially, 
what  he  must  prove^  410. 
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EVIDENCE— (cofitintMcf.) 

Miscellaneotis  points  on  evidence — (continued.) 

an  instrument  made  in  the  form  of  a  note,  but  not  legallj 

amounting  to  such,  is  Evidence  of  a  debt,  335. 
as  to  the  stamp  thereon,  335,  and  Appendix,  554. 

question  whether  evidence  of  an  acceptance  after  due,  is  admissi- 
ble under  an  allegation  that  it  was  accepted  before  due,  358. 

if  plaintiff  declare  that  acceptor  became  liable  to  paj,  and  pro- 
mise to  pay  according,  &c.  and  acceptor  plead  the  Statute 
of  Limitations,  evidence  of  a  promise  to  pay  long  after  is 
admissible,  358. 

when  acceptance  alleged  in  an  action  against  drawer,  what  will 
dispense  with  evidence  of  such  acceptance,  358. 

of  prior  indorsement,  not  required  in  an  action  against  an  in- 
dorser,  though  stated  in  the  declaration,  359. 

in  an  action  by  indorsee  against  acceptor,  application  for  time  is  a 
waiver  of  proof  of  all  indoraements  except  the  first,  360. 

evidence  of  indorsement  must  be  given,  if  a  declaration  on  a 
bill,  payable  to  bearer,  contain  such  statement,  360. 

averment  of  indorsement  made  before  bill  due,  supported  bj 
evidence  of  one  made  after  due,  and  vice  versa^  860. 

it  seems  the  same  rule  prevails  in  regard  to  an  acceptance,  358. 
(See  ^^ Variance.'*^) 

in  an  action  for  money  lent  on  the  common  count,  evidence  maj 
be  given  of  the  debt  by  a  note  of  hand,  363. 

when  party  may  or  may  not  go  into  evidence  of  consideratioa 
in  action  on  a  bill,  363, 4. 

qu-estion  whether  a  bill  or  note,  &c.  is  evidence  under  common 
counts  for  money  lent,  &c.  in  any  case  except  between  ori- 
ginal parties,  364,  5. 

in  executing  writ  of  inquiry,  what  evidence  must  be  adduced 
after  judgment  by  default,  m  an  action  on  a  bill,  &c.  371. 

what  evidence  admissible  under  the  general  issue,  374, 5. 

the  best  evidence  must  always  be  produced,  378. 

EXCHANGE.— (See  ^'Be'exchange.'') 

defined,  and  points  relating  to  it,  423, 

when  a  bill  or  note  is  payable  according  to  the  coarse  of  exchange, 
what  liability  is  incurred,  232,  3.  ^ST. 

acceptor  of  a  foreign  bill  only  liable  according  to  course  of,  259. 

when  course  of  altered  by  the  war,  &c.  what  obligation  to  pay  a  bill 
is  imposed,  286, 7. 

if  a  foreign  bill  is  payable  in  foreign  money,  rate  of  exchange  and 
value  of  the  money  at  time  bill  due,  should  be  proved,  378.--{See 
^'Evidence.") 

of  bills  for  others  in  general  no  right  of  action  passes  against  as- 
signor, 142. 145, 6. 

EXCHEQUER— (See  '^Practice.'') 

practice  of,  now  to  refer  bill,  &c.  to  roaster,  369|. 
wager  of  law,  not  allowed  in  court  of  Exchequer,  4:27. 
bills,  persons  circulating  not  subject  to  bankrupt  laws,  451. 
bills  can  be  pledged  wiuiout  aflecting  holder,  113. 
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EXCISE  LAWS, 

contraet  made  m  repugnance  ot,  rotd,  74. 

extraordinary  days  of  grace  allowed  by,  on  bille  payable  to  the  ex- 

cise,  266. 
and  sach  tiaie  aI}otred  by  the  exciaeftd  drawee^  does  not  discharge 

the  drawer. 

EXCISE  OFFICER, 

when  release  giren  by  for  penalfies  iftevrred,  is  sufliciebt  considera- 
tion  for  a  note,  75.  ' 

EXECUTION, 

ti  \M  or  nete  cannot  be  taken  in  execstion^  S.  d3d« 

of  effect  of  giving  time,  &c.  to  acceptor,  &c.  2d0. 

taking  a  party  in  by  the  holder  <yf  a  bill,  does  not  disefaarge  the 

others,  146.  346. 
the  same  rule  pretails  on  joint  and  several  bonds,  346. 
ion^  acceptor  to^  and  taking  part  pavment  and  security  for  the  rest, 

with  exception  of  nominal  sum,  indorser  discharged,  293.  397. 
the  rule  is  tke  same  when  acceptor  in  custody  on  a  eo.  scu  and  is  let 

out,  293. 
may  be  taken  out  against,  on  u  joint  and  several  note  against  one  of 

tne  parties,  and  part  levied  without  discharging  the  other,  297. 
a  subsequent  indorser  let  out  of,  on  a  letter  of  license,  does  not  pre- 
vent holder  suing  a  prior  indorser,  347.  298. 
a  party  to  a  bill  charged  in,  but  discharged  as  an  insolvent^  does  not 

release  the  liability  of  other  parties  to  it,  SOl.  344.  347. 
how  notes  should  be  made  when  a  prisoner  is  declared  in  under  the 

lord's  act  335.— (See  ^^ Prisoner.^ 
acceptor  of  a  bill  who  has  been  charged  in  execution  by  the  holder, 

and  discharged  by  the  lord's  act,  may  be  charged  again  by  the 

drawer  who  nas  paid  it,  344. 
if  holder  of  a  bill  reject  an  offer  to  pay  debt  and  costs,  court  will 

not  allow  him  to  take  out  execution,  346,  7. 
may  issue  against  all  parties  to  a  bill,  but  the  levy  can  o«hr  fae 

against  one,  347. 
when  imprisonment  in,  cannot  be  proved  as  special  damage  in  an 

action^  accommodation  acceptor  agaiasi  drawer^  4I0<—- (See  <'«/9c- 

eommodation  BUly*^  ^  Evidence/^ 

ESXCUTOR   AND    ADMlKISTRATOIL--(See    ''  Mfrnmstraior,'^ 

a  bill  or  note  is  a  simple  contract  in  pavment  of  debts,  1. 

ft  btU  bMm  notabilia  where  debtor  MsiJes^  1.  [2, 

a  bank  note  may  paiss  as  dot%atia  m&rHa  eoMtfy  but  not  a  biU  or  note, 

a  bank  note  may  pass  under  a»be4iiest  of  proferty  in  a  hooae,  but 
not  a  bill  or  note,  2. 

executor  entitled  to  recover  from  agents  if  testator  or  intestate  as- 
sign over  an  instrument  which  does  not  pass  legaS  interest,  8. 

iMmtodf  by  Act  of  hto  agent,  anthciri^ed  t(y  transact  all  deceased^s 
affairs,  24. 

bat  it  h^  Ibeett  decided  otherwise,  25. 

liable  on  a  bill  issued  by  a  firm  from  which  he  receives  Hfs  ^are  for 
benefit  of  an  infant,  29*,  30,  note^ 

of  A  deceased  partner  liaUe  in  equity  on  a  bill  or  note  giv^  in  name 
of  a  firm,  though  in  fraud  of  the  deceased^  32. 

CmTTT  ON  aiLLS.  4  D 
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EXECUTOR  AND  ADMINISTRATOR-^Ccon/imied.) 

liable  where  a  banker's  check  is  given  and  paid  awaj  for  valuable 

consideration,  73* 
may  indorse  bills  of  the  testator  or  intestate,  122.  [223. 

but  such  indorsement  must  be  qualified,  otherwise  personallj  luble, 
not  liable  on  failure  of  a  banker  in  whose  hands  they  have  placed 

part  of  the  estate,  123. 
acceptance  by  an  executor,  is  admission  of  assets,  185.  [185, 

and  ne  is  personally  liable,  though  he  has  no  assets  in  his  hand&, 
liable  to  pay  a  draft  drawn  on  him,  if  he  promise  so  to  do,  194. 
when  a  party  to  a  bill  is  dead,  notice  of  aishonour  must  be  ^ven  to, 

229. 
when  presentment  for  payment  must  be  made  to,  246.— (See  ^'  Pn- 

sentment  for  Payment,^*)  [241. 

when  holder  is  dead,  presentment  for  payment  must  be  made  bj) 
payment  to  a  person  with  a  probate  of  a  forged  will,  is  Talid,  280. 
debt  on  simple  contract,  ana  sustainable,  against.  342. 
if  holder  oi  a  bill  make  acceptor  executor,  rvpA  of  action  extin- 

Sished,  345. 
is  he  formerly  renounce,  344. 
in  an  action  by  executor  against  acceptor,  he  cannot  pro^e  acknow- 
ledgment since  the  deaui,  if  promise  laid  to  testator,  398»— {See 
*«  Mvidence:') 

£XPENSE&-(See  *^Damage9.^^ 
t>f  protest,  what,  216*  313* 
what  may  be  recovered  in  an  action,  423. 
of  a  special  messenger  giving  notice  of  non-payment  when  leco- 

▼erable,  222,  note, 
what  may  be  proved  imder  a  commission  of  bankrupt,  464. 

EXPUNGING, 

of  expunging  proofs,  468.«-(See  ^  BankruftcyJ*) 

fiXTENT, 

in  aid  cannot  be  issn^d  where  the  creditor  has  taken  a  1»U  not 

due,  95. 
when  legal  transfer  of  bffl  incomplete,  extent  may  issue  with  effect, 

131,  note, 
bill  of  exchange  not  due  taken  under  it,  parties  to  it  not  discharged, 

if  no  presentment  for  payment  made,  248. 
what  is  a  good  plea  to  an  extent  in  aid,  372.-— (See  ^  PUm.^") 

EXTINGUI8HMENT~(8ee  ^  SHU  of  Exchange;'^  ^' JSxeeutor.'') 
taking  a  bill,  how  far  an  extingpiishment  of  pnor  debt,  94  to  100. 
tekuig  a  bill  amounts  to  agreement  to  g^ve  cneditt  95  to  lOO. 
of  right  of  action  by  death,  &c.  344. 

FACTOR--(See  "wigen^.") 

of  an  incorporate  company  drawing  a  bill  on  sucli  company,  accept- 
ance of  one  member  does  not  bind  the  rest,  38. 

of  several  individuals,  (not  partners  or  a  company)  the  rule  is  the 
same,  38. 

consequences  of  his  pledring  bills,  1 13. 

trover  lies  for  bills  indorsed  to  for  plaintiff's   account  if  pvtei 
with  by,  113. 
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VACTOiRr^{c(mtinued.) 

indictable  if  he  do  so  firaudQlentlj,  114. 151. 
liable  to  repay  money  to  assignees  of  a  bankrapti  under  what  cir- 
cumstances,  170. 

FEES-^(See  '^Notary.*') 

FELONY, 

compounding  of,  uo  consideration  to  found  a  contract  on,  74. 
to  steal  bills,  Slc.  15K 

FBME  COVERT-<See  «'  Bprm  andFmt,^^  ^*Mamed  Woman.'*) 
contracts  by.  in  general,  absolutely  void,  16. 
cannot  oe  a  party  to  a  bill  of  exchange,  18. 
nor  to  a  promissory  note,  18.  [18. 

sole  trader  of  London,  cannot  be  sued  in  courts  at  Westminster, 
but  sometimes  chargeable  ill  equity,  18. 
but  may  contract  When  her  husband  is  legally  dead,  18. 
a  promise  by,  after  husband's  death,  to  pay  a  note  made  in  hus- 
band's life-time  valid,  if  she  had  separate  property  secured  to 
her  when  note  was  given,  18. 
otherwise  if  not,  18. 

indorsement  of  a  bill  or  note  by,  does  not  pass  any  interest,  19. 
but  if  after  such  indorsement,  maker  promises  to  pay  it,  it  is 

valid,  115. 
but  when  indorsed  with  husband's  knowledge,  court  will  infer  it 

was  done  by  his  authority,  19.  115.  36. 
indorsement  of  a  bill  by,  inv^idates  it,  as  against  all  the  antece- 
dent parties  to  it,  19. 
a  bill  given  by,  if  indorsed  by  husband,  how  far  valid,  22. 
a  bill  given  to  a  feme  sole  on  her  marriage  vests  in  husband,  19. 
husband  may  indorse  such  bill,  19.  1 14. 
not  necessary  to  join  wife  in  action  by  husband  on  sudi  bill,  19. 
mav  be  ah  agent,  23. 
ana  as  an  agent  may  indorse  bills,  Il4. 
when  demand  of  acceptance  and  payment  of  a  bill  to,  is  suffi- 
cient, 229. 
payment  of  a  bill  to,  after  knowledge  of  that  hctf  invalid,  280. 
mav  join  her  husband  in  an  action  on  a  note  made  payable  to  her 

during  coverture,  thou|;h  not  necessary,  19.  S4B. 
if  arrested  as  acceptor  oT  a  Inll  by  holder,  ahe  will  not  be  discharged 

on  common  bail,  though  drawer  knew  tut  fiict,  360,  sed  qumre. 
what  she  should  do  in  such  case,  350. 

if  arrested  as  drawer,  affidavit  of  coverture  must  be  sworn  by  her- 
self and  not  by  a  third  person,  350. 
a  bill  payable  to  one,  if  indorsed  by  husband,  may  be  declared  on  as 
payable  to  him,  359. 22. 

FESTIVAL— (See  «  Sunday:*) 

Jews  holy  festival,  when  it  excuses  delay  in  notice,  214. 

FICTITIOUS  NAMES, 

to  a  bill,  consequence  of  making  use,  64,  5. 
indorsement  of  a  fictitious  persons'  name  on  a  bill  is  fo^ry,  65* 
when  bill  payable  to  a  fictitious  person,  formality otindorsement 
when  waived,  94. 
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FICTITIOUS  S AMES— {continued.) 

it  will  operate  as  one  (mjaUe  to  bearer  ag^nst  all  persons  knowing 

that  B|tme  aa  fietitious,  64.  131.  S57. 
where  drawer  and  acceptor  are  fictilious,  and  bill  indorsed  wi^out 

consideration  and  Without  fraud,  such  indorser  must  have  notice  of 

its  dishonour,  200. 
proof  of  bill  in  ease  of,  440. 
what  will  dispense  with  evidence  of  his  hand-writing,  394. 64^  note. 

FOREIGN  BILLS— (See  "  BiU  of  Exchange:') 

FOREIGN  LANGUAGE, 

a  bill  or  note  drawn  in^  may  be  stated  in  declaration  in  English,  555. 

FOREIGN  LAWS, 

how  f^r  reprded  in  this  country,  57.  94.  188.>^(See  <<  B\B,  of  Ex- 

change.  ) 
if  a  billi^  drawn  in  the  king's  colonies  where  a  stamp  is  required,  it 

will  be  required  here,  57. — fSce  "  Stanq).*^) 
otherwise  if  drawn  out  of  the  king's  dominions,  dr. 
of  revenue  not  regarded  in  England,  67. 
when  remedy  pursued  here  on  a  bill  drawn  abroad,  forms  will  be  ihe 

same  as  English  lav  requires,  but  the  extent  of  remedy  same  ai 

abroad,  94.— (See '*v?rrc«/.")  i^* 

if  an  acceptance  is  discharged  abroad,  it  will  be  released  here,  188.» 

FOREIGN  MONEY— (See  «  Exchange. ") 

if  bill  payable  in  foreign  money,  w  rate  of  exchange  and  vfdaeof  it 
when  bill  due  should  be  proved,  378^ — (Se^  ^'  Evidence^') 

FORGERY, 

of  an  indorsement  on  one  of  the  pi^rta  of  a  foreign  bill,  no  defence  to 

^  action  on  the  other,  62. 
indorsement  of  a  fictitious  name  on  a  bill  is  forgery,  65. 
of  a  bill  and  sum  left  out  in  the  bodyt  ^i^^^  ^7  tne  auperscriptioo, 

and  offender  may  be  convipted  on  such  bill,  m.  ,  [^^^' 

alteration  of  a  bill  with  intent  to  defraud  is  forgery,  and  invalidate 
of  an  indorse^ieQt  on  a  hill  pi^yaUe  to  order,  d^a  not  pass  any  inter- 
'  ,  est  in  bill,  149. 

nor  can  a  honajid^  holder  without  notice  recover  on  it,  149. 
of  drawee's  naiQ«^  ciuuiot  be  set  up  as  drfence  to  actioa  on  bill  pre- 
viously acknowledgisd  by  defendant,  173.  185. 
alitor  if  name  of  drawer  as  indorser  is  forged,  391,  note.  [1^^* 

ti^  sapi^  where  there  are  severd  bills  in  the  same  hand-writing,  1*7^ 
of  an  acceptance,  by  an  indorser  and  holder  |pving  up,  when  indorser 

gives  another  bill  how  far  prejudices  last  bill»  185. 
of  a  person's  will,  and  probate  obtained  of  it,  payment  of  bill  to  the 

person  obtaining  probate  how  far  valid,  280. 
on  payment  of  a  bill  that  turns  out  to  be  a  forgery,  the  money  cib« 

not  be  recovered  back  from  a  tena^icfe  holder,  306. 
.  instance  of  exception,  306. 
of  a  Scotch  bank  note  not  an  offence  within  2  Geo.  S»  c«  d4«,  SS7. 
of  a  bank  note  felony,  533* 
of  a  drawer's  hand-writing  medefeBoe  in  aa  aetien  against  aee€ft«r  j^ 

a  bill  or  maker  of  a  poie,  unless  acceptanee  er  indorsemeat  Bsd^ 
.  before  that  instrument  was  drawDt  377.  391^  note. 
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fORGERY --{continued.) 

cannot  be  set  up  as  ft  defence,  if  defendant  admit  his  hand-writing 
before  instrument  due,  and  thereby  induce  holder  to  take,  387. 

if  defendant  set  up  forgery  as  a  defence,  and  plaintift*  fail  in  pi^vinff 
defendant's  hand-writing,  yet  if  he  can  prove  that  he  accepted  and 
paid  bills  made  in  like  manner,  plaintiff  will  recover,  388- 

and  this  thou^  the  forgery  appears  apparent,  388. 

ai person  in  prison  on  a  chaise  of,  when  it  will  not  affect  hii  WW* 
petency  to  be  a  witness,  416. 

FORMS— (See  '^  Precedents.^^) 
of  bills  o(  exchange,  5U 
of  a  check,  51. 
of  a  promissory  note,  3£4. 
in  general  no  particular  forms  necessary,  41. 
of  an  indorsement,  132. 
of  anaccfptanee,  iro. 
*   of  notice  of  non-acceptance,  what  necessaryt  215  to  23S* 

of  a  foreign  bill,  215. 

of  an  inland  bill,  218. 
el  an  acceptance  supra  protest^  213. 
of  notice  of  non-payment,  what  necessary,  310« 

of  a  foreign  bill,  310. 
\  of  an  inland  bill,  312. 

concise  form  of  stating  indorsement  359* 

FRAUD, 

'  bj  one  partner  on  co-partners,  with  knowledge  <^  holder,  discharges 

their  liability  to  him,  30, 1. 

what  will,  and  what  will  not  raise  a  presumption  of,  38.  £39. 

a  bill  given  for  an  antecedent  debt  by  one  of  many  partners  obes, 

taking  an  instrument  from  one  partner  in  his  own  hand-writing 

does,  33. 
but  knowledge  that  partner  was  using  for  his  own  private  benefit 
does  not,  33. 
subsequent  approbation  by  the  partners  avoids  any  previous  fraud,  34* 
between  parties  to  a  bill  fraud  may  be  questioned,  fO. 
if  a  bill  is  obtained  fraudulently,  equity  will  relieve,  73.  (]10i. 

alteration  of  a  bill  with  intent  of,  is  forgery,  and  invalidates  the  same, 
erasure  in  a  bill  or  note  afford  presumption  of  fraud,  105, 6. 
a  bill  transferred  after  it  is  due  carries  presumption  of  knowledge  of 

fraud,  127. 
bona  fide  holder  of  bank  note  not  affected  by  the  fraud  of  former 

holder,  333,4. 
but  where  it  was  proved  that  fraud  had  been  used  in  getting  posses- 
sion of  a  bank  note,  which  was  afterwards  forwarded  from  abroad 
to  an  agent  in  England,  what  evidence  sufficient  to  be  left  to  a  juiy 
of  fraud,  333. 


called  on  to  prove  consideration,  400. 
Imt  not  if  he  has  not  had  notice  before  trial  so  to  do,  400. 
otherwise  if  a  strong  case  of  fraud  oan  be  made  out  sufficient  to 

establish  a  defence,  401.^8ee  ^^JBmdmce.*') 
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FRAUD— (con/tfiMcA ) 

in  case  of  a  bank,  strong  oYidence  of  fraud  will  alone  discharge 

plaintiff's  right,  401. 
though  no  evidence  of  inadequacy  of  inconsideration  admissible,  yet 

it  may  be  proof  indicatory  of  fraud,  and  defeat  the  contract  aitn- 

gether,  412^See  ^^Bmdence.^^) 

fRAUDS,  STATUTE  AGAINST, 

^requires  consideration  to  be  expressed  in  a  formal  gnaxantee,  3. 
by  means  of  a  bill  of  exchange  this  avoided,  3« 

FRAUDULENT  PREFERENCE— (See  ^^ Bankrupt;*  ^BwdcrupUy:*) 
when  it  invalidates  transfer  of  a  oill,  120. 48 1 .  [1^1' 

must  appear  to  have  been  made  in  contemplation  of  such  bankniptcj, 
but  if  it  is  not  the  voluntary  act  of  the  party,  the  rule  is  otherwise, 
what  has  been  decided  as  being  consequential,  ISl.  n^l* 

when  the  creditor's  or  debtor's  apprenension  of  insolvency  will  not 

vitiate  the  act,  121. 
the  intention  of,  not  completed  till  after  creditor's  demand,  this  will 

not  vitiate,  ISl. 
obtained  by  a  creditor  in  contemplation  of  deed  of  composition  after- 
wards abandoned,  he  may  hold  tiie  security,  1£1. 
when  it  is  not  fraudulent  to  return  bills  to  tiieir  indorsers,  in  cos* 

templation  of  insolvency,  122. 
payment,  made  by  bankrupt  by  way  of,  invalid,  288, 4. 

FREIGHT, 

bills,^&c.  drawn  to  pay  money  on  account  of,  when  good,  49. 

FRIENDLY  SOCIETIES— .(See  ^^Bankruptcy.^^) 
preference  and  proof  in  case  of  bankruptcy,  4B2* 

FUND— (See  ^'Contingency,''^  ^^ Condition.") 

bills  and  notes  payable  out  of  a  particular  fund,  invalid,  43  to  50. 336. 

GAMING, 

all  securities,  bills,  notes,  &c.  for  money  lost  by,  void,  78. 

but  an  action  will  lie  for  money  won  at  whist,  not  exceeding  dSlO.  78. 

enactment  of  the  statl  Ann.  c.  14.  on,  78. 

when  a  bill  is  void,  a  second  security  given  for  what  is  fairly  due  to 

the  bona  fide  holder  of  said  bill,  is  valid,  78. 
consideration  no  defence  m  action  against  drawer  if  drawer  indorsed 

it  over  for  value,  79. 
in  a  lottery  is  ille^,  79* 
in  a  horse-race  is  lUeg^,  79. 
stock-jobbing  transaction  is  illegal,  79. 
policy  of  ships  and  lives  illegal,  80. 

GENERAL  ISSUE— (See  ''Pleas,''  ''Defence.'*) 

what  defence  may  DC  given  in  evidence  under,  S74,  5.--(See  ^D^ 

fence/*  "Pleas."') 
when  pleaded,  plamtiiTmust  prove  each  allegation  in  his  declaratioD} 

Sr5.— (See  ^'Evidence.^') 
what  must  be  proved  under,  975. 
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GIFT— (Sec  «  DonaHo  Moriia  Causa. ") 
promissory  note  or  checks  ^ven  as  sttch,  whether  it  can  be  enforced 

72. 

GIVING   TIME— (See    ^^  JnAtlgence,'*   ''Timh''   '^PreietUmmU  for 
Payment.''  [nwrtf.") 

effect  of  eivine  time  to  acceptor  in  gOMnd,  290  to  £17.— (See  **  Pay' 
in  case  oi  bankruptcy^  440. 

GOLDSMITHS'  NOTES— (See  «« Bankers'  Cash  Nates.'') 

GRACE^See  «  Days  of  Grace.") 

GUARANTEE, 

consideration  must  in  general  be  expressed  in,  3. 

doubtful  whether  one  partner  can  give  a  guarantee,  so  as  to  bind  Ids 
co-partners,  30. 

how  tar  a  person  who  gives  a  guarantee,  is  liable,  67.^ 

n  person  giving  a  collateral  engagement,  may  make  himself  liable  on 
^         a  bill,  though  he  do  not  indorse  it,  144. 

a  person  indorsing  a  note  to  guarantee  debt  4ue  from  maker,  may 
insist  on  omission  to  present  Tor  payment,  209. 

the  same  where  a  person  no  party  to  the  billf  guarantees  the  payment 
of  it,  204.  259.  sed  qumrt.  see  230. 

where  this  rule  is  otherwise,  204.  230. 

if  the  party  to  a  bill,  before  }i  becomes  due,  is  a  bankrupt  or  in- 
solvent, the  person  making  the,  is  not  entitled  to  notice  of  dis- 
honour, 204. 

for  acceptor  in  action  against  him,  need  not  prove  presentment  of 
the  bin,  212. 

a  person  who  has  secured  payment  of  a  bill,  is  generally  entitled  to 
notice,  220. 

if  two  persons  join  in  the  making  of  a  joint  and  several  note,  and 
one  is  surety  for  the  other,  and  holder  knowing  it  accept  com- 
position from  the  other,  the  surety  is  discharged,  339.  ^ 

a  guarantee  of  a  note  not  due  at  a  date  of  commission,  is  not  prove- 
able  under  such  commission,  440. 

after  a  person  made  a  guarantee  to  pay  a  debt,  and  discharged  there- 
from by  bankruptcy  and  certificate,  he  is  competent  witness,  in 
respect  to  such  debt,  410.  , 

HAND-WRITING— (See  «  Evidence/^  «*  minessJ') 

of  drawer  as  such  considered  as  admitted  in  an  action  against  the 

acceptor  of  a  bill  and  maker  of  a  note,  S77. 
and  forgery  of  it,  no  defence,  unless  proved  that  acceptance  was 

made  before  bUl  drawn,  or  acceptor  saw  it,  377. 
in  which  case  the  drawer's  hand-writing  must  be  proved,  377. 
when  it  must  be  proved  by  the  subscribing  witness,  and  when  other 

evidence  of  subscription  admissible,  379. 
if  note  attested  by  a  subscribing  witness  who  is  dead,  what  proof  of 

defendant's  hand-writing  is  sufficient,  379. — (See  '^  Subscribing 

Witness.") 
the  same  when  subscribing  witness  had  become  insane,  379. 
when  there  are  several  acceptors  or  makers,  the  hand-writing  of  all 

must  be  proved,  381.  393. 
one  of  whom  is  sufficient  for  such  proofs  381. 383. 
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HAND-WRrnNG~(milmiie(l.) 

or  if  a  partnerriiip  is  prorea,  proof  of  the  hand-wiitbgof  onepirt* 
ner,  or  their  a^nt  is  enoughy  381.  394. 

and  if  partnership  established,  proof  of  the  admission  of  the  hand* 
writing  by  one  partner  to  the  acceptance  is  enoorh,  381. 

signature  of  drawer  or  indorser,  must  be  proved  bj  a  pttwm  who 
can  swear  to  hand-writing,  SS4. 

the  simplest  method  to  prove  hand«writing  is  by  the  person  who  saw 
defendant  subscribe  the  instrument,  394.  [384. 

but  this  is  not  essential,  and  it  will  suffice  to  call  uij  oiher  wi^ 

eyidence  of  a  person  who  saw  the  defendant  write  once,  tbxj  be 
left  to  the  jury,  384. 

but  this  will  not  extend  to  a  case  where  drawee  wrote  his  name  in 
presence  of  witness,  or  purpose  of  showing  him  how  ht  wrote} 
384,  note. 

bnt  eomparisoa  of  hands  is  not  admissible  evidence,  384,  note. 

what  is  the  usual  course  in  these  cases,  385. 

a  knowledge  of  hand-writing  acquired  bj  a  coarse  of  correspondenee, 
is  enou^  to  enable  a  witness  to  swear  to  his  belief  of  the  hand- 
writing, 385* 

a  witness  having  seen  party  write  his  samame,  not  competent  to 
prove  writing  of  Christian  name,  385* 

b«t  barely  seeing  letters  franked  by  him,  is  not  sufficient,  385.. 

and  a  witness  ought  to  judge  solely  from  the  impression  (he  hand- 
writing makes,  385. 

what  has  been  deemed  prima  fadt  evidence  of  hand-writing  under 
this  rule,  386,  . 

a  clerk  to  the  post  office  who  never  saw  the  defendant  write,  wt 
whose  duty  leads  him  to  inspect  franks,  and  detect  fomriea,  ouj 
be  called  to  give  evidence  as  to  the  genuineness  of  the  band- 
writing,  and  ifit  be  forged,  389. 

the  true  distinction  as  to  admissibility  of  such  evidence,  386. 

the  case  of  Revit  v.  Braham,  considered  as  an  existing  aathoritj 
to  support  this  position,  386.  7. 

companson  of  hands  unsupported  by  ether  circnmstances,  ia  ne^^ 
allowed,  386|  7. 

and  they  will  not  suffer  two  papers,  one  the  acknowledged  hand-wnting 
of  the  defendant  to  be  delivered  to  the  jury  to  compare,  387. 

tat  this  rale  is  sometimes  relaxed  under  particular  circumstaoees,  38. . 

hand-writing  may  in  general  be  proved  by  party's  admission,  387.— 
(See«jf(Snw«<m.") 

if  plaintiflf  fails  in  proving  defendant's  hand-writine,  yet  if  k  p 


proving  defendant's  hand-wnting, 

that  be  accented,  and  paid  bills  made  in  Uke  manner,  he  wiU  recoTtf, 

and  this  thougti  the  instrument  appear  to  be  forced,  38&       j^^\ 

on  a  promise  to  pay  a  bill  after  due,  hand-writing  of  the  defendanc 
or  other  party,  need  not  be  proved,  288. 

payment  or  money  into  court  precludes  party  from  disputing,  588. 

adnniBsion  when  e<{uivalent  to  an  account  stated,  388,  note. 

of  drawer  to  an  indorsement  most  be  proved,  even  though  mil  paj- 
able  to  his  order  in  an  action  against  acceptor,  3^1. 

of  frst  indorser  must  be  proved  in  an  action  by  bankers,  at  whow 
house  bill  was  payable,  agunst  atceptor,  for  money  paid  to  bis 
use,  391.  ' 

what  othcv  evidence  necessary^  394.  . 

if  a  bill  payable  to  order  of  several  not  partnerO,  hand-writing  of  eaca 
must  De  proved,  394. 


HAND-WRITING— (conrtnued.) 

«f  fictitious  imyte,  what  will  dispense  with  evidence  af  it^  394. 64.  n. 

admissioD  of  indorser  of  his  hano-wntiiig  to  a  note,  evidence  against 
the  maker,  895.^-«(8ee  «^  AdmUsiotu*^) 

of  drawer  and  prior  indoreers  net  admitted  by  indorsement  of  a  sub* 
sequent  indorser,  396. 

indorser  himself  maj  prove  his  hand-writing,  396. 

•0  after  another  witness  has  negatived  it,  496. 

of  a  person  entitled  to  pajment  tnust  be  proved  to  entitle  acceptor 
of  an  accommodation  bill  to  recover  on  prfNlnction  of  the  bill  with 
receipt  indorsed,  399. 

•hand-writing  of  drawer  must  be  proved  in  a  special  action  by  accom- 
modation accentor  agamst  drawer,  41 0. 

of  pers«n  eiititlei  to  make^  omst  be  proved  befone  a  rec^pt,  410» 

HOLDERr-(See  «/iirforwe,*»  ^Pm/ee/^  ^*  Indorsement,^^  «  7Von«/«r.") 
who  is  the  holder,  20,  1. 
what  condact  he  should  pursue  in  case  of  loss  of  bill,  147  to  IdT'.-^ 

(See  ^Lobb:') 
on  non-acceptence,  196  to  23a  158. — (See  *^  NoHce^^*  ^*  Non-ac- 

teptance.^') 
on  non-payment,  308  to  320. — (See  **  NoHce^"  "  N6n-pcn/menL^^) 
'  must  prove  consideradon  in  an  action  on  a  bill  or  note  given  by  one 

partner  in  fraud  of  the  rest,  31. 
of  «  bill,  of  exchange,  &c.  bona  Jide^  when  entitled  to  recover,  TO* 

(See  "  Usury ^^^  **  Consideration,'*  «  Gaming J^) 
when  he  has  once  returned  bill  as  usdess,  cannot  afterwards  «ue  ac- 

ceptor,  70.  184. 
may  now  recover  en  bill  founded  on  usury,  77^ 
a  judgment  in  favour  of  a  bona  fide,  aids  the  illegal  consideration,  r8« 
bill  given  for  gambling  considered  void  in  hands  of,  78. 
otherwise  if  bul  be  renewed,  79, 

bona  fide  may  maintain  action  against  the  drawer  of  such  bill,  79. 
bona  fide  of  a  bill  when  a  loser  on  account  of  illegal  consideration  may 

sustein  an  action  against  his  indorser  on  onginal  contract,  81« 
same  if  after  agreement  to  take  another  bill  and  do  other  acts,  this 

agneement  is  not  complied  with,  or  such  second  bill  is  void,  9iS. 
-of  a  bill  for  which  another  has  been  given,  may  sue  on  the  first  bill, 

in  case  the  latter  is  not  paid,  96. 
hoTM  Me  of  a  bill  cannot  recover  on  it,  if  it  has  been  altered  even 

wiUiout  his  knowledge,  104. — (See  **  Bill  of  Exchange.'**) 
holder  without  notice,  may  recover,  though  his  indorser  had  no  right 

to  transfer,  112.— ^See  ^  BarArtq)^^^) 
on  death  of  holder,  his  executor  or  administrator  may  indorse,  1S£. 

(See  ^^  Executor.^*) 
how  far  the  laches  of  the  holder  of  a  bill  afterwards  indorsed  to  a 

bona  fide  indorsee,  without  notice  thereof,  affect  such  indorsee, 

124.— (See  "Z«cAw.") 
of  a  bill  transferred  to  him  after  it  was  due,  is  liable  to  the  same  ob- 
jections, and  has  the  same  advantages  as  if  it  were  in  the  hands  of 

his  immediate  indorser,  1S6. 
this  rule  applies  to  a  banker's  cheek,  transferred  long  after  it  was 

first  issuea,  138, 
not  prejudiced  if  such  transfer  was  made  by  party  to  it,  129. 
what  holder  should  do  if  he  is  indebted  to  a  prior  party,  and  suspecte 
'     his  insolvency,  130.  141  ^See  ♦*  &l-o^.'') 
Chitty  ok  bills.  4  £ 
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HOlADER^eantinued.) 

of  a  btU  by  tumiDg  a  blank  into  a  special  indonemuity  do«  not 

make  himself  liable  without  adding  his  name,  134. 
need  not  give  notice  of  indorsemeats  to  acceptor}  140*, 
may  effect  a  jpolicy  of  insaranee  for  dme  paymeBt  'of  bilU  1401 
ff  a  banker  be  a  party  to  a  bill)  a  holder  may  sat^  his  GtaimoB 

him,  against  the  amount  of  the  btU^  ISO.  141.— (See  ^  SkUp) 
if  he  received  it  for  a  particular  purpose,  must  fulnl  it,  141.  184. 
yv^i  circumstances  will  alter  this  rule,  141. 
transfer  to  holder,  gives  a  right  of  action  to  him  wilnst  all  psrties  t» 

the  bill,  14S. 
but  if  it  is  payable  to  order,  and  not  first  indorsed,  the  holder  csa  onlj 

sue  him  trom  whom  he  received  it^  149. 
tibligations  to  the  assignor  of  k  bill  may  be  discharged  by  acts  of,  146. 
what  conduct  he  should  pursue  in  presentment  for  acceptsnce,  158 

to  165. 
not  obliged  to  acquiesce  in  an  acceptance  by  an  agent,  166. 
may  insist  on  the  production  of  agent's  authori^,  l66. 
of  a  bill  may  refuse   special   acceptance,    166.   180»  1I9.*— (See 

"•/fccqjltfnce.**) 
must  give  notice  of  special  acceptance  if  he  takes  it,  180. 
of  an  accommodation  bill,  how  far  allowed  to  recover  on  it,  184. 
when  agent  for  third  party  who  ought  not  to  recover,  he  wUI  be  dia- 

abled,  184. 
what    promise,    &c.    to  discharge  acceptor,   will   be  Undiog  on 

him,  190. 
of  a  bill  with  an  acceptance  forged  by  indorser,  may  recover  on  ano- 
ther jgiren  him  by  indorsee,  i^en  he  gave  up  the  first,  105. 
otherwise  if  there   is  an  agreement  to  stifle   prosecutioa  for  the 

foraery,  485«  74. 
of  a  bill  receiving  part  of  the  money  due  on  it,  and  enlai^  the 

time  for  payment  of  residue,  is  not  a  waiver  of  accq>tuice,  191< 
of  a  bill  not  entitled  to  show  that  defendant  baa  sustained  no  ictu&l 

dama|^  by  omission  of  notice  of  dishonour,  ^10. 
of  a  foreign  bill,  what  he  should  do  in  case  ImU  is  diahonoared,  SIS* 
how  he  should  ^ve  notice,  219  to  2122. 
if  more  convenient  to  him,  may  send  notice  by  a  special  messengert 

and  recover  reasonable  expenses,  222. 
when  notice  of  dishonour  should  be  given  by,  S23  to  225. 
by  whom  such  notice  should  be  given,  2S6  to  228. 
may  resort  to  an  indorser  after  a  bill  is  di^onoured,  without  calliflS 

on  drawer  or  acceptor,  229. 
how  the  consequences  of  laches  may  be  removed,  233  ijfi  240. 
when  he  may  protest  for  better  security,  240. 
not  obliged  to  receive  an  acceptance  supra  proteti^  241.^ 
on  non-acceptance  of  a  foreign  bill,  he  should  protest  bill,  befsre  he 

lets  another  accept  for  the  nonour,  241. 
what  he  should  do  in  presentment  of  a  bill  for  payment,  245  to  230. 
should  in  all  cases  make  presentment  for  payment,  245w-— (See  ^^Pf^' 

$enimmi' for  Payment.**) 
if  holder  is  dead,  when  it  becomes  due,  pi^eentment  lor  pajoe&t 

must  be  by  his  executor,  or  personal  rc^reaentattve,  247. 
of  a  bill  transferrable  only  by  indorsement,  who  got  it  without  8«ci> 

indorsement,  should  on  presentment  for  paynient  oSst  indemiutT) 

247. 
and  if  payment  is  then  refiised  he  may  protest  Ae  1^,  247. 


HOLDER— (eontfnueif.) 

might  still  M8  acceptor,  tliMgH  he  neglect  to  make  freaeatment  for 
payment,  254. 

but  this  lu»  been  deckled  otherwise,  and  if  bill  is  expressly  made 
jpayable  at  a  particular  place,  must  present  it  thene,  259. 

reittsing  to  accept  jiayment  of  a  bill,  without  the  charges  of  a  dupli- 
cate protest,  which  drawee  promised  to  pay,  if  he  would  dischuf;e 
dmwee,  ^79* 

ouKht  not  to  ffft  up  bill  when  it  is  pud  by  drawee's  giving  & 
draft,  d8r« 

and  if  he  does  so,  drawer  or  tndorser  discharged,  287. 

should  not  give  time  to  aoceplort  290  to  SB7. 

of  a  joint  and  several  note,  may  enter  up  judgment  against  one,  and 
levy  on  a^.  fa.  without  discharging  the  other,  297. 

what  conduct  should  pursue  on  presenting  for  payment  a  partial  ac- 
ceptance, 298. 

and  what  amounts  to  giving  time  to,  so  as  to  discharge  drawer  or 
indorser,  290  to  297^ 

effect  thereof,  298  to  301. 

in  an  action  by  the  holder  of  a  bill  against  %  person  who  had  received 
money  from  acceptor  to  take  it  up,  what  defence  may  set  up,  308. 

if  holder  gives  up  bill  on  request  of  a  party  to  another  to  pay  same 
out  of  a  particular  fuAd,  he  should  seek  payment  from  it,  308. 

of  a  bank  note,  what  right  he  acquires  by  possession,  333. — (See 

bona  fide  of  a  bill,  &c.  may  sustain  actions  against  all  parties  to  it, 

who  became  so  previoustv  to  himself,  343. 
rejecting  an  offer  to  pay  debt  and  costs,  court  will  restrain  him  from 

taking  out  execution,  346* 
may  issue  execution  agunat  all  parties,  but  he  can  only  levy  on 

one,  347. 
of  proof  of  bills  by,  440w— (See  ^Bankruptcy.^^) 

HOLIDAY^(Sec  ^Dayn  of  Gtaet,^]  ^Sunday.'') 

when  and  where  to  be  included  in  days  of  grace,  264*266.       « 

if  third  day  of  grace  be  a  Sunday,  Christmas  Day,  or  Good  Friday^ 

the  Irill  IS  due  the  day  before,  266. 
Jews'  holy  festival  when  it  excuses  delay  in  notice,  214. 

HONOUR — (See  ^^ Acceptance  supra  protest y^^  ^Payment  supra  protest.^*) 
payment  of  a  bill  of  exchange  for  the  honour  of,  makes  a  person-  a 

party  to  it,  22. 
likewise  an  acceptance  for  the  honour  of,  22. — (See  ^^Acceptmxce 

supra  protest*') 
payment  of  a  bill  for  the  honour,  gives  a  right  of  action  to  the  person 

leaking  such  payment,  130. 
acceptance  for  of  in  honour  of  an  indorser,  makes  such  indorser 

liable  to  such  acceptor,  142. 

HORSE, 

breach  of  warranty  is  a  complete  defence,  412r 

HORSE-RACE 

for  a  plate  under  jS40  is  illegal,  79. 

but  a  deposit  of  iE25  aside  is  suiBcient,  79* 


656  ^  tsrysx. 

HUSBAND  AND  WIFE.— (See,  <*/Vmc  Covert,"^  **Saran  and  Ftm,'' 
** Married  TFoman.") 

IDENTITY  f 

of  the  person  sigmn;^  on  trial  of  an  issue  on  non  est  factum  must  be 

adduced,  380. 
of  payee  making  indorsement  must  be  proved  in  an  actioD  against 

the  drawer,  390, 1. 
but  it  in  general  lies  on  defendant  to  disproTe  the  identity,  991. 

IGNORANCE 

of  drawer's  or  indorser's  residence,  when  excuses  delay  in  notice,  2I8» 

ILLEGAL  CONSIDERATION.— (See  ''ConsideraHon.'^, 
what  are  illegal,  and  points  relating  to,  74  to  89. 

ILLNESS, 

how  far  an  excuse  for  delay  in  notice,  21^. 

iNDEMNITr  .-<Sce'"  Guarantee.'') 

acceptor  of  an  accommodation  bill  may  claim  from  drawer,  107$  195,^* 
to  accommodation  indorser,  14r« 

must  be  eiven  when  bill  lost  to  entitle  holder  to  payment  of  it,  151. 
if  offered,  and  payment  be  then  refused,  equity  will  relieye,  an<i 

compel  defendant  to  pay  costs,  152. 
IS  required  before  holder  of  lost  bill  ^ill  be  allowed  to  prove  tbc 

debt  under  a  commission  of  bankruptcy,  152. 
if  tendered  on  the  loss  of  a  bill  before  or  on  the  day  due,  indorsed  ia 
,         blank,  will  not  make  the  defendant  liable  at  law,  152. 

giving  a  bond  of,  is  a  new  and  good  consideration  to  sustain  ao  action 

on  a  promise  to  pay  a  lost  bin,  155. 
what  security  should  be  taken  by  an  acceptor  of  an  accommodatioo 

bill,  195.— (See  ''Accommodation  BiUr) 
implied  where  no  express  contract  given,  196. 
may  be  claimed  by  an  acceptor  supra  protest  against  person  for  whose 

honour  he  accepted,  24^. — (See  ^^Acccptance  supra  protest,^^) 
should  be  offered  by  the  holder  of  a  bill  transferraole  only  by  indorse- 
ment of  the  acceptor  if  he  got  it  without  such  indorsement,  2A7' 
the  declaration  in  an  action   by  accommodation  acceptor  a^nst 
■*  drawer,  must  be  on  the  promise  of  indemnity  to  enable  him  to 

prove  imprisonment  in  execution  as  special  damage,  410.— (See 

^'Accommodation  BUl^^'  ^Evidence.**) 

INDICTMENT 

lies  against  agent,  banker,  &c.  for  fraudalent  disposition  of  l(iU^  l^^* 

(See  Statutes,  Ap|)endix,  558  to  563.) 
lies  for  falsely  swearing  an  affidavit  to  bold  to  baO,  S4S. 
a  trial  of  an,  for  stealing  a  note,  notice  to  produce  it  unnecestaiyySTv* 

INDORSEE.— (See  "fioMer,"  «/mfor««m€nf,"«iiMfof««r,'^**3fVt^^^ 
of  a  bill  of  exchange,  who  is  such,  L  S2. 

right  of  action  on  a  bill  not  affected  by  a  relekse  from  drawer  to  ac- 
ceptor, 5. 
iame  with  regard  to  a  set-off*  due  from  drawer  to  acceptor,  5. 
may  sustain  an  action  on  a  bill  in  his  own  name,  5. 
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IT^iiORSEE^conhnued.) 

of  alien  enemy  an,  may  recover  at  return  of  peace,  1 5. 

of  a  bill  cannot  sue  an  infant  in  any  case,  16,  17. 

right  of  husband  as  indorsee  in  case  of  marriage,  18.  1 14.    • 

in  case  of  partnership,  S9. 

where  there  are  several  not  in  partnership,  they  must  all  join  in  order 

to  transfer  it,  123. 
innocent,  may  recover,  thoi)gh  bill  paid  out  of  usual  course  of  trade, 

and  issued  in  fraud  of  others,  1^. 
filling  up  a  blank  indorsement  on  a  bill,  the  action  tRen  cannot  be  in 

name  of  indorser,  135. — (See  ^^  Indorsement,^*) 
advisable  sometimes  for  an  indorsee  to  SXi  up  a  blank  indorsement, 

136. 
but  when  an  indorsement  is  restrictive,  he  cannot  fiU  up  any  one  in 

blank,  136. 
when  delivery  to  necessary,  136. 

ft  delivery  of  a  bill  to,  is  not  necessary  to  vest  legal  interest,  140. 
of  a  bill  or  note  may  effect  an  insurance  for  its  payment,  140. 
to  whom  payment  may  be  made,  280. 
of  a  bill  tor  the  purpose  of  giving  authority  to  receive  its  payment, 

but  which  is  aiterwards  revoked,  how  far  payment  would  be  good, 

280.  ItwnJ^ 

may  sue  acceptor,  drawer,  and  all  prior  indorsers,  343. — (See  ^<  Ac- 
by  mere  delivery  may  sue  all  such  parties,  but  cannot  sue  parties 

whose  names  are  not  on  bill,  343.^ 
except  only  him  from  whom  he  received  it,  343. — (See  "  ^et%onJ^"j 
may  declare  against  his  immediate  indorser  as  on  a  bill  drawn  by  him, 

359. 
but  this  is  not  the  usual  practice,  359. 
plaintiff  a  remote  indorsee  may,  after  indorsement  in  blank,  declare 

as  indorsee  of  payee,  359. 
in  which  case  all  subsequent  names  should  be  struck  out,  359. 
form  of  a  concise  indorsement.  359,  360. 
must  prove  indorsement  to  nave  been  made  in  an  action  agunst 

drawee  or  acceptor,  389.— (See  "  EvidenceJ*^) 
when  indorser's  letters  may  impeach  his  title,  411,  4I2.-^See  ^^  Usti" 

ry^^'  *'  Letter. ") 
in  what  cases  a  competent  witness,  41 T. — (Sec  **  fFitnessJ*^) 

INDORSEMENT.— (Sec  "  Indorsee^'  <*  Transfer.'^) 

bills,  notes',  and  checks,  may  be  absolutely  assigned  by  indorsement, 
80  as  to  vest  legal  interest,  12.  108. 

an  agent  must  endeavour  to  procure  an  indorsement,  28. 

by  one  of  two  persons  not  in  partnership,  and  who  drew  a  bill,  and 
both  sign  their  name^to  it,  bad,  27. 

on  face  of  a  bill  or  note  is  considered  as  part  thereof,  and  operates 
accordingly^  46. 

forgery  of  an  indorsement  of  payee  of  one  part  of  a  foreign  bill,  node- 

*  ftnce  to  an  action  on  the  odier  part,  62. 

but  forgery  of  an  indorsement  to  an  inland,  payable  to  order,  does 
not  pass  any  interest,  149. 

writine  a  fictitious  name  on  a  bill  is  forgery,  65. 

waived  when  bill  payable  to  a  fictitious  payee,  and  known  to  defen- 
dant, 92, 3. 

material  alteration-  in  a  bill  after,  without  consent  of  indorser,  invali- 
dates the  same,  100^  1. 


1 


958  XSMOL 

INDORSEMENT--((»m/mtie</.) 

fFhta  biUs  nu^  be  trmMftrrtd,  106  to  11 1, 
all  bills  pajaMe  to  order  or  beanirt  lo8« 
having  some  words  authoriKing  a  traasfer,  and  if  suck  wonb 

omitted  by  mistake,  thej  may  be  sappHed,  108. 
a  transfer  by  delivery  imposes  same  liability  towards  the  imme- 
diate assignee  as  an  indorsement,  109. 
East  India  certificates  are  not  iodoBseaUe  sa  as  to  vest  legal  in- 
terest, 109. 
Bast  India  bonds  are,  109^ 
check  on  a  banker  is*  109. 
exchequer  bill  by  delivery,  109. 
courts  of  law  determine  the  negotiability  of,  1 10. 
when  a  bill  or  note  is  unduly  obtained  by,  or  otherwise,  a  court 
of  equity  will  relieve,  110. 
Who  may  trantftr  abillor  nottj  111  to  123. 

whoever  has  the  absolute  property  in  bill.  111* 

how  far  an  indorsement  by  a  person  no  way  concerned  will  got» 

invalidate  a  bill.  111* 
an   infiint   cannot   make   an  indorsement,    lll^-*(See    <<  h^ 

font.'') 
but  if  he  does,  subsequent  indorsers  and  acceptor  are  liable^ 

111. 
party  taking  bill  from  another  whom  he  knew  had  no  right  t» 

transfer,  cannot.  111. 
if  bills  pass  by,  and  in  blank,  to  a  person  for  a  particular  par* 
pose,  and  he  negotiate  them,  how  tar  his  indorsee  in  interest- 
ed, 112. 
when  factor  can,  113. 
a   banker   to    whom   bills    have    been   pledged,    115.*— {See 

*^  Banker.'^) 
a  bill  payaUe  to  feme  aolej  who  then  marries,  husband  may,  114. 

(See  **  Baron  and  fhme.'') 
a  bill  pavable  to  a  feme  covert^  the  husband  may  and  must  sue, 

115.— (See  "  Feme  Covert.'^) 
need  not  in  action  by  him  join  wile  or  prove  indorsemeiit,  115. 

carrying  on  trade,  she  herself  may, 
115. 
.  if  an  ^[ent,  may,  115. 

a  bankrupt  cannot  in  all  cases,  but  his  assignees  may,  115.^ — (See 

^  Bankrupt.*') 
questions  whether  the  solvent  partner  of  a  bankrupt  cMi,  115. 

(See  «  Partner.^') 
a  bankrupt  may  if  the  bill  is  an  accommodation  bill,  lir* 

if  at  any  time  before  the  suing  forth  of  the  com* 

mission,  117. 
not  if  suspicious  circumstances  arise  of  insdlven- 

cy,  IdO. 
two    months  before  the  date  of  a  commission^ 
120. 
if  made  by  way  of  fraudulent  preference,  it  is  bad,  120. — (See 

<'  Frmiiuleni  Preference.'*) 
executor  or  administrator  may,  122. ^See  <^  Bzeeuior^^  '^  Ad- 

minxBtratou^^) 
of  a  bill  to  several  not  in  partnership,  &ey  mast  all  join  to  trans- 
ler  It,  i^i. 
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INDORSEMENT— (c<m/iitue(f. ) 

Modes  of  indorsement  and  tr(mtfef'^{eoniinued,) 
otherwise  when  indorsement  is  in  blank,  132. 
and  such  indorsement  makes  a  bill  najable  to  bearer,  13^ 
and  if  the  first  indorsement  on  a  bill  is  made  in  blank,  it  majbe 
transferred  by  delivery,  notwithstanding  any  subsequent  in- 
dorsement in  full,  152.  135. 
if  a  bill  is  payable  to  the  order  of  a  person,  or  of  the  drawer, 
such  person's  name  must  appear  on  the  Inll  in  the  shape  of 
an  indorsement,  132. 142. 
an  indorsement  may  be  made  on  face  as  well  as  back,  132. 
how  an  indorsement  may  be  made,  132. 
a  private  mark,  when  not  equivalent  to  an  indorsement,  13S. 
and  when  an  indorsement  was  made  by  a  stranger,  on  faith  of  a 

promise  made  by  the  holder,  it  is  invalid,  132. 
how  a  bill  should  be  indorsed  by  an  agent  to  a  stranger  and  to 

the  principal,  133. 
how  a  small  bill  should  be  indorsed,  133.— (See  «  Small  BiUt:) 
indorsement  of  a  bill  in  name  of  agent  bad^  unless  it  is  w 

stated  in  it,  133. 
how  agent  should  indorse,  133. 

in  blank  the  most  usual,  and  conveys  a  right  of  action  to  til 
who  please  to  sue  jointly  on  the  bill,  though  not  partDen, 
the  holder  way  write  over  what  he  pleases,  134.  [13S. 

and  such  indorsement  is  always,  sufficient  134. 
in  blank  may  be  converted  into  a  special  indorsement,  134 
how  it  is  done,  134. 
but  such  an  act,  without  the  addition  of  the  holder's  namt)  does 

not  make  him  liable,  134. 
an  indorsement  in  blank,  if  filled  up  by  the  indorsee,  the  action 

cannot  be  brought  in  the  name  ot  the  indorser,  134. 
indoraee  may  strike  out  immediate  indorsements,  when,  135. 
advisable  sometimes  for  indorsee  to  fill  up  a  blank  one,  136. 
Of  a  special  indorsement^  136  to  140. 

what  it  is,  136.  [blank,  136. 

and  after  such  an  indorsement,  it  may  be  transferred  by  anofterin 
in  this  case  a  delivery  necessary,  136. 
and  the  words  **or  order"  are  not  necessary  to  make  it  w- 

gotiable  in  an  Indorsement  in  full,  136.  138. 
how  to  make  a  restrictive  special  indorsement^  137,  8. 
this  mode  prevents  the  indorsee  from  filling  up  a  blank  indorse- 
ment, 13r. 
and  from  transferring  the  bill,  137. 

and  when  made  for  use  of  indorser  is  revocable,  138.         [1^ 
what  words  have  been  considered  as  not  making  a  restrictioOi 
a  restrictive  indorsement  may  be  made  by  any  holder,  13S. 
.  a  conditional  indorsement,  138. 

by  payee  of  a  bill  before  acceptance, 
binds  acceptor,  138. 
a  qualified  indorsement  may  be  made  by  any  holder,  139. 
what  it  is  and  its  effect,  139. 

an  indorsement  after  acceptance  cannot  be  made  for  less  moner 
than  is  on  the  face  of  the  bill,  138.  [rest,  146- 

after  indorsement  not  necessary  to  deliver  bill  to  vest  legal  inte- 
when  otherwise,  136. 
acceptor  not  entitled  to  notice  of  indorsements,  140. 
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INDORSEMENT— (con/tnue(Z. ) 

Of  the  effect  of  indorsement  and  transfery  fyc.  and  liabilily  of  trans- 
ferrer^ 140  to  146.— (See  «  Holder ^^*  "  Indorsee.^*) 
•  a  transfer  of  a  note  by  indorsement  is  equivalent  to  drawing  a 

bill  of  exchange,  141. 
and  such  note  may  be  declared  on  as  a  bill,  but  this  is  not 

usual,  142. 
a  transfer  of  indorsement  gives  a  right  of  action  against  all 

parties  to  a  bill,  142. 
but  if  bill  payable  to  order  is  not  first  indorsed  by  payee,  holder 

can  only  sue  the  person  from  whom  he  got  it,  1412. 
a  transfer  by  delivery,  without  indorsement*  what  obligations 

it  imposes,  14^  6.  7« 
unless  expressly  otherwise  agreed,  in 
the  event  of  non-payment,  the  ori- 
ginal cause  of  action  returns,  142, 
3,  4,  5,  e. 
of  a  bill  or  note,  without  indorsement, 
a  person  may  make  himself  liable, 
145,     6. — (See      "    Guarantee,*^ 
«  ^greement.'^) 
on  transfer  of  a  bill  by  delivery,  without  indorsement,  the  as- 
signor cannot  be  sued  on  UH,  but  his  assignee  must  resort  to 
original  cause,  146. 
what  circumstances  will  render  this  cause  unavailing,  146. 
by  one  of  several  partnei-s^how  far  partnership  liable,  ^9. 123. 145. 
the  obligations  imposed  by,  can  only  be  released  by  act  of  the 

holder,  146. 
when  a  bill  transferrable  only  by,  and  is  delivered  to  a  person 
without  such  indorsement,  presentment  for  payment  ought  to 
be  made,  247. 
indorsement  of  a  bill  to  an  agent  to  get  it  paid,  whose  authority 
is  afterwards  revoked,  but  who  receives  the  payment,  how  far 
it  is  valid,  280,  1. 
bow  to  be  set  out  in  pleading,  sometimes  advisable  to  add  a 
count  stating  plaintiff  as  indorsee  of  some  prior  indorser,  359. 
farm  of  a  concise  indorsement,  359. 
in  an  action  against  acceptor  by  indorsee,  application  for  time  is 

a  waiver  of  proof  of  all  indorsements  except  the  first,  560. 
for  less  than  due,  must  be  described  in  pleading  a^ordingl|r, 

sea 

and  not  necessaij  to  state  that  it  was  made  in  indor^er^s  habd- 
writing,  and  ii  it  was  not  it  would  be  fatal,  360. 

if  a  note  payable  to  bearer  is  declared  on  as  indorsed,  it  must 
be  proved,  360. 

if  a  cfeclaration  aver  indorsement  to  have  been  before,  and  evi- 
dence show  that  it  was  made  after  the  bill  was  due,  t^i^  is  not 
a  fatal  variance,  360.— (See  '<  Variance^') 

notice  of  indorsement  is  not  necessary  to  be  averred,  360. 

if  unnecesssarily  stated  in  an  action  by  indorsee  on  ^  note,  &c. 
transferrable  by  delivery,   it  must  be  proved,   389.— (See 

if  attested  by  a  subscribing  witness,  he  must  be  ca]led,  383. 

390.— (See  «  W[/ncw.'>) 
jdrawer'9  band-writing  to  an  indorsement  must  aomi^tifnes  be 

proved,  390. — (Sec  <<  Hand-writing,^) 
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INDORSEMENT— (con/mttcrf.) 

Of  the  effect  of  indorsement  and  transfer y^fyc.  and  liability  of  tram- 
ferrer — (contirlued.) 
indorser  himself  may  prove  his  own  indorsement,  396.  * 
identitj  of  payee  with  a  person  making  indorsement,  must  be 
^     proved,  391. 

where  there  are  several,  usual  to  insert  two  counts,  392.  359. 
and  all  but  the  first  may  be  struck  out  at  the  time  of  trial,  if 

not  stated  in  declaration,  135.  39S. 
if  in  blank,  several,  not  partners,  may  join  in  suing  on  the  in- 
strument, 394. 
what  proof  in  such  case  necessary,  993,  4. 
when  bill  payable  to  a  firm,  what  evidence  necessary,  394. 

INDORSER,— (See  "  Indorsee,"  « Indorsement,^^  «  Transfer.'*) 
of  a  bill  of  exchange,  who  is,  1.  22. 

infancy  of,  no  defence  to  an  action  by  or  against  the  drawer  or  ac- 
ceptor, 17. 
alteration  of  a  bill  after  indorsement,  without  consent  of,  invalidates 

the  same,  100,  1.— (Sec  ^^  Alteration. '^) 
liable  to  any  amount  if  he  indorses  a  blank  bill,  124. 
how  far  discharged  by  laches  of  a  holder,.  1 24, 5. 1 7 1  .—(Sec  **  Lachn-'^ 
to  what  extent  he  may  recover  money  paid  in  ignorance  of  sucli 

laches,  125,  6. 
when  residence  of  unknown,  advisable  to  state  it  on  the  bill,  l33. 
must  be  done  in  case  of  a  bill  under  five  pounds,  133.— (See  "  Sm 

BiUs:') 
may  make  a  conditional  indorsement,  138. — (Sec  "  IndorstuMnt^^') 

a  qualified  indorsement,  139. 
has  the  same  advantages  and  disadvantages  as  the  drawer,  14^ 
not  liable  to  the  acceptor,  142.— (See  "  Holder:^)  {^^^' 

obligation  imposed  on  an,  by  indorsement,  may  be  discharged,  vrhen^ 
for  the  accommodation  of  a  party,  when  may  retain  money  1&  ^"^ 

hands,  146. 
liable  immediately  to  be  sued  if  drawee  refuse  to  accept,  142. 159- 

if  acceptor  does  not  pay,  133.  [^^^• 
when  not  giving  notice  to,  of  the  dishonour  of  a  bill  dischaiys  him« 
when  it  is  not  material,  212.  3.  C-l^' 

bankruptcy  of  indorser  no  excuse  for  want  of  notice  of  dishonour. 
•      tender  may  be  pleaded  by,  though  made  after  notice  of  the  dishonour 
of  bill  but  before  writ  issued,  232.  ['^^' 

can  only  by  express  waiver,  waive  his  right  of  defence  of  laches, 
any  person  may  make  an  acceptance  sinpra  protest^  without  bis  con- 
sent, 240.  P^'- 
may  be  sued,  without  making  any  demand  of  payment  from  draper, 
discharged,  if  holder  take  a  check  from  acceptor  in  payment,  287.  , 
of  ihe  effect  of  giving  time  to,  290  to  296. 
of  a  foreign  accepted  bill,  not  obliged  to  pay  without  having  the  bill 

delivered  up  to  him,  311. 
any  one  indorser  may  sue  acceptor  or  drawer,  when  there  are  se- 
veral indorsers,  342. — (See  "w^ca'ofi.")  .   .^ 
cannot  be  sued  by  the  bail  of  the  piaker  of  a  note  who  have  pai^  '- 

for  him,  344. 
may  be  bail  for  drawer,  350. 

in  an  action  against  indorser,  not  necessary  to  prove  anyifldorserofn* 
prior  to  his,  359. 
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ISUORSER— {continued.)         •  ' 

a  small  variance  between  declaration  and  evidence,  in  his  name,  im- 
material, 392. 

in  an  action  against,  hand-writing  of  drawer  and  prior  indorsers,  ad« 
mitted  by  his  indorsement,  397. 

may  prove  indorsement,  396. 

iPa  subsequent  indorsement  be  stated,  it  must  be  proved,  398. 

usual  to  insert  two  counts,  one  stating  all  indorsements,  and  one 
stating  plaintiff  as  inunediate  indorsee,  if  wished  not  to  discharge 
subsequent  indorsers,  398. 

letters  written  bj,  in  general  not  admissible  in  evidence  to  impeach 
indorsee's  right,  411,  Ig. 

see  an  exception,  412. 

in  what  cases  a  competent  witness,  417'. — (See  **  Witness,'^* 

sum  recoverable  against,  419  to  426. — (See  "  Damages.^') 

INDULGENCE.— (Sec  "  Giving  Time/'  ''Payment.'') 

the  eifect  of  giving  time  to  prior  parties  to  a  bill,  290  to  SOI. 
giving  time  to  acceptor  or  prior  indorser,  discharges  a  subsequent  one, 

298.     , 

iving  time  to  a  subsequent  one  will  not  discharge  a  prior  one,  298. 
Lolder  of  a  bill  may  sue  prior  indorser  after  letting  a  subsequent  one 

out  of  execution  on  a  letter  of  license,  298. 
of  an  accommodation  note  receiving  a  composition  from  payee,  and 

agreeing  not  to  sue  him,  may  recover  from  maker,  298. 
and  a  release  to  such  payee,  of  all  claims  in  respect  to  note,  not 

knowing  that  he  is  a  surety,  will  not  discharge  the  maker,  298. 
holder  of  an  accommodation  bill  may  take  part-payment  from  drawer, 

and  a  promise  to  pay  residue,  without  discharging  acceptor,  299. 
this  doctrine  once  ooubted  now  fully  established,  299. 
effect  in  case  of  bankruptcy,  440. 

INFANCY.— (See  "  Infant  J') 

in  general  specially  pleaded,  375. 

if  pleaded  alone,  no  evidence  in  support  of  declaration  required,  376. 
[Ste  ^' Evidence.'') 

INFANTS (See  "  ^gent.")    ' 

contract  by,  only  avoidable,  16. 

except  in  case  of  necessaries,  16. 

ivhat  are  necessaries,  16. 

\nay  not  be  parties  to  a  bill  of  exchange,  &c.  IG. 

except  in  case  of  necessaries,  16. 

cannot  be  sued  on  a  bill  eiven  for  necessaries  but  by  original  parties, 

and  even  then  doubtful^  16. 
is  liable  as  acceptor,  17. 
on  an  express  promise  to  pay  after  he  attained  twenty-one,  a  bill 

drawn  before,  17. 
may  sue  on  a  bill  in  his  favour,  17 • 

but  it  is  said  he  is  bound  by  a  single  bill  gven  for  necessaries,  16. 
ma^  be  an  agent,  23. 
a  bill,  payable  six  weeks  after  he  shall  come  of  age,  specifying  day^ 

is  good,  4g.  337. 
cannot  make  an  indorsement  so  as  to  charge  himself,  111. 
and  if  he  does,  acceptor  and  subsequent  indorsers  liable,  111, 
jmyment  of  a  bill  to  an  infant,  how  far  valid,  280. 
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if  an  infant  joins  in  the  making  of  a  j«int  note,  he  ought  not  to  be 

sued,  339- 
the  same  where  he  is  an  acceptor  of  a  bill,  353. 
and  in  such  case  holder  ought  not  ta  sue  him,  even  if  he  accepts  with 

other  adults,  353.  ^ 

and  it  is  no  departure  to  omit  such  infant's  name,  333. 
when  a  third  party  is  an  infant  in  an  action  by  two  others,  what  form 

of  note  holden  evidence  under  the  count  for^oney  lent,  365. 

m 

INFORMAL  BILL,  &c. 

if  a  bill,  &c.  is  informal  in  its  terms,  bfetter  to  state  it  in  pleading, 
with  innuendoes,  355. 

INITIALS, 

party  to  a  bill,  giving  only  the  initials  of  his  christian  name,  affidavit 

and  proceedings  need  state  them  only,  ^50* 
the  court  will  not  discharge  him  on  common  bail,  nor  set  aside  pro- 

ceedino:s,  350. 
this  doctrifbe  now  over-ruled,  350.  • 

INJUNCTION— (See  "  Court  of  Equity.^') 
when  negotiation  of  bill  restrained  by,  110. 

INLAND  BILLS— (See  "  BiUs  of  Exchange.'*) 

INQUIRY.— (See  «  Search:') 

INQUIRY,  WRIT  OF.— (See  ''Practice,*'  «« Reference  to  Master.'') 

no  occasion  to  execute  inquiry  on  judgment  by  default,  in  an  action 
on  a  bill  or  note,  351,  369,  &c. 

otherwise  if  bill  is  not  stated  in  the  declaration,  351,  370. 

if  bill  payable  in  foreign  money,  this  writ  must  be  executed,  370. 

in  executing  a  writ  of  inquiry  after  judgment  by  default,  what  evi- 
dence must  be  adduced,  371. 

INSANITY, 

of  a  subscribing  witness,  what  evidence  of  the  defendant's  hand- 
writing sufficient,  379. 

INSOLVENCY, 

a  proposal  to  pay  creditors  by  instalments,  is  a  saspieious  circumstance 

of,  120. 
not  to  be  inferred  from  the  renewing  of  bills  in  particular  instances, 

120. 
mentioned  in  the  1  Jac.  1.  c.  15,  and  46  Geo.  3*  c  135,  meaasagcn- 

eral  inability  to  pay,  120. 
enactment  of  the  statute  46  Geo.  3.  c.  135—121. 
debtors  or  ereditorapapprehending  same,  docs  not  render  ^^^^ 

action  a  fraudulent  preference,   121.— (See  '*  Fraudtdtfit  Prff^' 

ence, '') 
of  a  principal  suspected,  equity  entitles  an  accomifDdation  indorser 

to  retain  money  in  his  hands,  146,  7. 
to  a  party  to  a  bill,  which  has  been  guaranteed  hj  a  tiitrf  person  d<> 

party  to  it,  when  excuses  omission  of  notice  ofdishonottf,  S(M. 
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of  the  drawee  or  acceptor,  does  not  excuse  the  omission  of  notice  of 

dishonour,  210. 226.  ^ 

does  not  excuse  omission  to  present  for 
payment,  246v 
must  be  specially  pleaded,  374. 

in  case  of^  and  debtor  discharged  by  the  act,  a  note  given  for  ante* 
cedent  debt,  how  far  maker  discharged,  486. 

INSOLVENT  DEBTOR, 

a  party  to  a  bill,  chained  in  execution  and  discharged  as  an,  does 

not  release  the  liability  of  the  other  parties  to  it,  301.  ^44. 
evidence  that  debtor  was  discharged  out  of  ci]\stody,  after  giving  in 

a  blank  schedule,  in  an  action  by  him  against  the  acceptor,  is  not 

sufficient  evidence  of  payment,  305. 
acceptor  of  a  bill  discharged  as  an  insolvent,  under  Lord's  Act,  from 

execution,  may,  nevertheless,  be  sued  again  on  it  by  drawer  who 

has  paid  it,  344. 
when  ne  continues  liable,  notwithstanding  discharge,  486. 

INSPECTION, 

of  bill  or  note  to  ascertain  stamp,  not  allowed,  368.    . 

INSTALMENTS,^ 

bill  or  note  payable  by,  what  may  be  recovered  on  one  default,  429. 
clause  in  such  bill^  including  interest,  \Mthout  a  rebate  thereof,  not 

nsiiry,  77.  •      f 

mistake  in  days  on  note  payable  by,  is  fatal,  420,  note, 
form  of  declaration  on,  419,20. 
how  interest  on  a  note^  payable  by,  is  computed,  422. — (See  ^</n- 

teresty) 
debt  will  not  lie  on  a  note  payable,  unless  all  are  due,  429*. 

INSURANCE, 

anv  contract  made  in  consideration  of,  in  a  lottery,  void,  80. 
holder  may  insure  hisinterest  in  due  payment  of  bill,  140. 

INTENTION 

of  the  parties  to  a  bill,  how  far  given  effect  to,  92  to  94. 

INTEREST, 

1.  General  pointa  relating  to^ 

recoverable,  when,  420  to  423. 

when  made  payable  by  bill  itself,  420. 

against  acceptor,  on  a  bill  payable  after  sight  or  date,  without 

5 roof  of  demand,  420. 
same  if  bill  payable  on  demand,  420. 

jury  need  not  give  it  if  delay  in  recovery  on  bill  was  occasioned 
by  holdei*,  420, 1 . 

how  computed,  420. 

given  in  nature  of  damages  for  breach  of  contract,  not  in  pur- 
suance of  it,  unless  so  expressly  agreed,  421.  [537. 

bill  does  not  in  genetal  carry  ahy  interest  in  case  of  bankruptcy, 

drawer  or  indorser  only  liable  to  pay  it  froiii  time  he  received 
notice  of  dishonoui^  421. 
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JUDGMENT— (confmwcdf.) 

bot  in  such  case  a  nolle  prosequi  must  be  entered  to  the  other 

counts,  3ro. 
on  motion  to  refer  to  master,  no  irregularity  previous  to  judgment  is 

available,  371. 
if  there  is  any  it  ijnust  be  the  subject  of  a'  cross  motion  to  set  it 

aside,. 371. 
after  judgment  by  default,  no  matter  is  admissible  in  evidence  is 

defeasance  of  the  action,  371,  ^*       «  ^ 

by  default,  equivalent  to  an  admission,  371.-!— (See  ^^Mmsmn') 
but  if  one  of  two  makers  of  a  note  suffer  judgment  by  default  it  most 
.     nevertheless  be  proved  on  the  trial  against  the  other,  383. 
after  judgment  by  default  in  an  action  of  debt,  when  bail  in  error  is 

necessary,  427. 
Precedents  of  Judgment  on  Bills  and  Notes^  514  to  516.— See 
*«  Precedents*^^) 

JUDGMENT,  FINAL-— (Sec  *' JUdgmenij^' ^*  JudgTnent  Interhcutorn:' 
cannot  be  signed  in  an  action  on  a  bill  after  judgment  by  default,  till 

after  reference  to  master  or  inquiry,  368. 
after  demurrer  to  count  on  bill  and  judgment  for  plaintiifl^  may  refer 

to  master  and  enter  the  noUe  prosequi,  at  any  time  before  fiul 

judgment  signed,  370. 
interest  carried  on  till  it  is  signed,  422. 

otherwise  in  trover,  422. 

» 

JUDGMENT,  INTERLOCUTaRY^(Sce  '\Refermce  to  Master.'') 
after,  and  death  of  plaintiff*,  court  will  grant  a  rule  to  compute,  370. 
after  such  judgment,  and  tlie  loss  of  bill,  court  grantea  a  rule  to 

refer  to  master  on  production  of  a  copy  of  tfae  bill,  verified  bj 

affidavit  of  the  loss  of^the  original,  370. 
practice  confined  to  cases  ^here  bill  or  note  specially  declared 

on,  370. 
signed  for  want  of  a  plea,  rule  to  refer  may  be  moved  for  the  same 

day,  370. 
signed  on  demurrer^  plaintiff  must  wigit  till  <iie  foilowiAg  day,  370* 

JURY, 

how  far  the  question  of  veasenable  time  in  ^ivinff  notice  of  disiionoar 
or  making  presentment  is  to  be  determined  by,  or  by  court,  9^^- 
270. 

time  when  presentment  for  payment  should  be  made,  is  sot  to  be 
determined  by,  262.  , 

judge  may  take  o]Mnion  of,9^as  to  reasonable  time,  with  reference  to 
mercantile  transactions,  270.  , 

jury  to  determine  what  is  reasonable  time  for  presenting  a  bill  pay- 
able after  sight,  270,  note. 
.  decisions  of  as  to  reasonable  time  have  been  very  oontradiotoiy,  270. 

due  diligence  on  inquiry  ^fter  drawer  or  indoraer,  whetlier  a  q^^^' 
tion  for  jury,  213.    ,  • 

evidence  left  to  jury  to  say  whether  there  wa»  fall  notice  of  disho^ 
nour,  &o.  at  the  time  of  promise  to  pay,  410-— (Sec  ^*Soidenct- 
**  PTomise.^') 

when  a  note  is  payable  by  instalments,  jury  will  sometiines  gi^^ 
whole  amount  in  damages,  410. 

may  under  circumstances  refuse  giving  interest,  420,  1. 
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JUSTICES, 

power  of,  to  enforce  payment  of  small  notes,  Appendix,  529  to  538. 

KING— (See  «  Extent.'') 

may  assign  a  chose  m  action,  so  as  to  vest  legal  and  equitable  inter- 
est in  assignee,  6.  %  ' 
cannot  be  guilty  of  laches,  nor  those  acting  as  his  agents,  19r,  248. 

LACHES — (See  "  Presentment  for  Acceptance  and  Payment^*'  "  Notice  of 
Non-acceptance y^'  '*  Notice  of  Non-payment^'*'  **  Ncglecty^*    *'  Be- 
leasBy"  **  Waiver  J*) 
in  general^  consequences  of  neglect. 

to  present  for  acceptance,  158  to  165. 
when  excusable,  J[59. 

consequences  of  it,  how  waived,  233  to  240. 
to  present  tor  payment. 

consequences  of  it,  165. 
Uow  waived,  233  to  240.  320. 
to  give  notice. 

of  non-acceptance, 

consequences,  and, when  excused,  196  to  215. 

when  waived,  233  to  240. 
of  non-payment. 

consequences,  and  when  excused,  309. 
where  waived,  233  to  240.  320. 
Miscellaneous, 

of  holder  of  a  bill,  discharges  the  parties  to  it  from  liability,  98« 

142.  197. 
nor  can  such  hf^lder  recover  upon  original  consideration,  98.  197. 
otherwise  if  the  party  delivering  it  was  no  party  to  the  bill,  222. 
or  if  bill  eiven  as  a  collateral  security,  197.  203.  [203. 

of  the  holder  of  a  bill,  in  not  ginng  notice  of  refusal  to  accept, 
does  ifot  aifect  subsequent  bona  fide  indorsee,  124,  5.  197. 
otherwise  if  he  knew  of  such  dishonour,  125. 
if  such  a  bill  is  paid  by  an'indorser  i^orant  of  laches,  when  he 

cannot  recover  from  the  drawer  and  prior  indorsers,  125,  6. 
if  a  foreign  bill  is  payable  after  sight,  it  is  no  laches*  to  put  it  iti 
circulation  before  acceptance,  and  to  keep  it  so  in  circulation, 

.   J6a  *  ... 

not  laches  even  to  keep  it  in  circulation,  without  acceptance,  > 

year,  160. 
not  laciies  to  present  for  acceptance  twenty-six  days  after  its 

arrival,  if  the  bill  is  drawn  payable  in  India,  sixty  days  after 
•sight,  160. 
but  it  is  to  keep  such  bill  locked  up  a  considerable  time,  160. 
-  what  has  been  deemed  to  be  a  reasonable  time,  so  as  to  avoid  the 

objection  to  liability  on  account  of,  163.     . 
what  ia  and  what  is  not.  partly  a  question  of  law  and  partly  of 

fact,  163. . 
in  not  making  a  presentment  for  acceptance  in  proper  time,  may 

be  excused  by  some  reasonable  cause,  163. 
it  will  be,  in  a  holder  of  a  bill  payable  at  a  banker's,   not  to 

present  it  in  the  usual  banking  hours,  171. 
but  such  neglect  will  not  discharge  the  acceptor,  192, 
in  regard  to  a  bill,  indorsed  over  by  acceptor  of  another  bill  to 

the  holder,  will  discharge  such  acceptor,  192» 

tJHrrTY  ON  BILLS.  '40 
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Miscellaneous — (continued,) 

but  if  the  bill  was  not  indorsed  it  is  otherwise,  192. 

in  not  presenting  bill  for  acceptance,  and  not  giving  notice  ti 

non-acceptance,  does  n»t  prcjadice  if  bill  on  a  wrong  stamp, 

197. 
cannot  be  attributed  to  the  king,  or  his  agents  acting  for  hiD, 

197.  248. 
in  not  giving  notice  of  dishonour,  in  what  cases  not  material 

198 (See  «  Effects^'^  "  Notice  of  Non-acceptance.'') 

may  be  waived  bj  party  who  may  take  advantage  of  them,  233. 

(See  '«  Notice  of  Non-acccptance^^^  "  TTaiverS') 
promise  to  pay  a  dishonoured  bill  without  knowledge  of  laches, 

is  not  binding,  238.— (Sec  "  Promise,*^  *'  fFaiver.") 
a  person  party  to  a  bill  once  discharged  by,  he  is  always  dis- 
charged, 240. 
in  not  protesting  a  foreign  bill,  when  it  is  not  material,  240.- 

(See  *i EffectSy^'  '' Protest.*') 
of  a  holder  in  not  making  presentment  for  payment,  does  not 

discharge  acceptor,  256. 
in  action  against  acceptor,  no  notice  of  dishonour  necessaij  wlierc 

bill  payable  at  iMinker's  unless  acceptor  proved  damage  for  want 

of  it,  Rhodes  v,  €rent,  MSI  and  see  309. 
what  has  been  deemed  laches  in  sending  notice  of  dishonour  by 

the  post,  or  by  private  hand,  316. 
if  laches  provea,  evidence  of  consideration  cannot  be  received, 

98.  196.  364.— {See  ^ Declaration.'*) 

« 

LAW  MERC  HANT— (See  «  Custom. ")  * 

governs  the  legal  system  of  bills  of  exchange,  8. 
founded  on  the  rules  of  good  faith  and  e(|uitv,  8. 
when  silent,  evidence  of  a  custom  is  admissible,  37.  ilO. 
is  part  of  the  law  of  the  land,  and  need  not  be  stated  in  pleading* 
351.  •         .. 

LEG  AC  Y— (See  *  <  Executor. ") 

of  a  larger  amOunt  than  the  bill  bequeathed  to  payee,  is  not  a  pay- 
ment of  the  bill,  even  though  he  be  holder  of  it,  288,  307. 

but  it  has  been  held  that  a  bill  is  discharged  by  an  entry  in  testator'^ 
hand,  that  debtor  should  pay  no  interest  or  principal  unless  testa- 
tor was  distresited,  288. 

LETTER, 

acceptance  of  a  bill  by,  how  far  valid,  172. — (See  "  ^cceplantt'']  . 
notice  of  dishonour  given  by,  how  far  valid,  211. — (See  "  Notice  ^ 

Non-acceptance^ "  **  Post. ") 
mistake  in  directing  letter  giving   notice,    do   excuse  for  delay. 

211. 
letter  written  by  one  of  the  makers  of  a  joint  and  several  note  to 

the  other  desiring  him  to  settle  debt,  will  take  tase  out  of  Statute 

of  Limitations,  374 — (See  *«  Limilations.'^) 
containing  notice  of  dishonour,  notice  to  produce  same  should  ^ 

given,  405.— (See  ^^  Evidence.*') 
'  what  is  evidence  in  default  of  production  after  notice  to  prodttC'- 

given,  that  due  notice  of  dishonour  was  received «  40^  $6, 
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LETTERH-(con/m«cd.) 

proof  that  a  letter  was  received  from  defendant  acknowledging  the  re- 
ceipt of  a  letter  from  holder  of  a  named  date,  but  not  referring  to  its 
contents,  is  presumptive  evidence  of  due  notice  ot  dishonour,  407. 

when  evidence  of  notice  of  dishonour  given,  what  other  evidence  in ' 
regard  to  letters  will  suffice,  408.— (See  ''Post  Office,''  ^  Po5/.") 

in  civil  cases  post-mark  on  letter  evidence  .of  time  and  place  when 
and  where  put  in  the  post,  401.— (See  "Pa*/,';  '^Evidmce.  ') 

in  an  action  by  indorsee  against  maker  of  note,  in  order  to  establish 
usury,  what  letters  from  payee  to  maker  admissible,  without  calling 
payee,  411. 

LETTER  OF^LICENSE, 

subsequent  indorser  let  out  of  execution  on  letter  ot  license,  »  no 
bar  to  an  action  against  a  prior  one,  298. 

LIABILITY 

of  acceptor,  183  to  188. 

how  discharged,  188  to  193. 

of  drawer,  106,  7. 
t  how  discharged,  197.  ^45. 

of  indorser  and  transferrer,  140  to  147- 
how  discharged,  197.  245. 

of  party  promising  to  pay  a  bill,  193  to  195. 

how  to  be  stated  m  an  action  ob  a  bill  against  acceptor,  and  on  a 
note  against  maker,  357. 

how  to  be  stated  in  an  action  on  a  bill  or  note  against  the  drawer  or 
inddrser  of  the  on^,  and  the  indorser  of  the  other,  363. 

pei:^on  discharged  from  liability  on  a  bill  by  bankruptcy  and  certifi- 
cate, is  a  competent  witness  in  an  actioa  on- same  bill>  41€.— (See 
''Witness.") 

LIEN,  ^ 

vendor  of  an  estate  does  not  waive  it  by*  taking  a  bill  or  note,  and 

receiving  its  amount  by  discount,  96. 
in  case  of  a  partial  advance  by  a  banker  on  a  bill  deposited  with  him, 

and  such  &nker  becomes  bankrupt,  his  assignees  nave  a  lien  on  it, 

122.482,3- 
when  indorsee  has  no  lien  on  the  effects  of  drawer  in  the  hands  of 

acceptor,  140.. 
but  if  the  drawer  and  acceptor  become  bankrupts,  it  is  otiierwise^ 

•    140,  1. 

accommodation  acceptor  or  indorser  what  lien  they  have,  146, 7".  195. 

lien  in  case  of  bankruptcy  in  general,  482  to  486. 

LIMITATIONS,  STATUTE  OF, 

bills  of  exchange  affected  by,  2.  '    .   u         u  . 

indorsements  of  partial  payments  on  a  bill  made  by  holder  will  in 

some  cases  take  case  out  of,  304.  373. 
indorsement  of  payment  of  interest  within  six  years  will  sometimes 

have  same  effect,  373. 
effect  of  statute  where  bill  or  note  dated  upwards  of  six  years 

past,*  355. 
begins  to  operate  from  time  bill  due,  and  not  from  time  made,  373. 
actio  non  accrtuit  the  proper  plea,  373.— {See  ^'Plea.^') 
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LIMITA  rrONS,  STATUTE  OY ^{continued.) 

non  ass'.fmps'U  infra  sex  annos  not  proper,  STS, 

c:innot  be  pleaded  to  an  action  on  a  bill  payable  after  aiglit,  unless 

bill  has  been  presented,  373. 
note  payable  on  demand  supposed  that  statute  runs  from  date   of 

note,  373. 
acknowledgment  of  one  of  several  drawers  of  a  joint  and  several 

note,  how  far  evidence  to  take  the  case  out  of  the  statute,  374. 
letter  Avritten  by  one  of  such  drawers  to  another,  desiring  him  to 

settle  debt,  evidence  to  take  case  out  of  the  statute,  374. 
a  payment  generally  by  one  maker  of  a  joint  and  several  note  to 

payee,  is  not  suiticient  to  take  case  out  of  the  statute  against  the 

other,  374. 
acknowledgment  by  one  partner  to  take  case  of  the  statute  against 

the  other  must  be  clear  and  explicit,  374. 
ft  receipt  of  a  dividend  under  the  bankruptcy  of  the  joint  maker   of 

note  within  live  years,  on  account  of  note,  will  bar  the  statute  in 

an  action  against  the  other,  374. 
aliter  when  the  debt  proved  was  not  on  the  note,  374. 
roust  be  specially  pleaded|  375. 
in  case  of  bankruptcy,  precludes  prbof,  440.  ^ 

LONDON— (See  ''Fane  Covert'') 

custom  of  London  la  respect  to  payment  of  bills  bj  drafts^  &c. 

387,  8. 
no  wager  of  law  allowed  by  the  custom  of  liOndon,  427. 

LORD'S  ACT— (See  ''Insolvent  Debtors.'*) 

LOSS  OF  BILLS  A^'D  NOTES, 

General  pointSy  147  to  157> 

if  a  bill  is  transferrable  by  delivery,  and  holder  loses  it,  he  most 
bear  the  loss,  if  any,  147. 

this  rule  applies  if  he  be  robbed  of  it,  147. 

but  in  an  action  on  it  on  notice  to  prove  consideration,  &c.  at    t 
the  trial,  plaintiff*  must  do  it,  68.148.  400. 

wiien  a  check  is  lost  and  paid  by  banker  before  it  bore  date,  he 
is  liable  to  repay  same  to  loser,  148. 

when  a  bill  drawn  on  a  customer,  and  by  acceptance  made  pay- 
able at  his  bankers,  who  discounts  same  alter  notice  t^'it 
had  been  lost,  how  far  such  banker  is  liable,  148. 
.  but  if  a  bill  transferrable  only  by  indorsement  be  lost,  and  af- 
terwards get  into  hands  of  bona  fide  holder,  he  cannot  re- 
cover, 149. 

and  this  although  such  indorsement  be  forged,  149. 

bona  fide  holder  without  notice  cannot  cecover  on  it,  149. 

bills,  &c.  lost  out  of  letters  put  in  post*office,  postmaster  general 
not  liable,  150. 

but  liable  for  neglect,  &c.  150. 

when  a  bill,  &c.  is  lost,  holder  should  give  notice  to  all  the  par- 
ties to  it,  and  public  notice  in  the  newspaper,  151. 

loss  of  a  bill,  &c.  no  excuse  for  not  making  application  fiir  fiar- 
ment,  151.  D^'j- 

and  when  acceptor  has  no  right  to  refuse  payment  to  the  loser. 
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LOSS  OF  BILLS  AND  "SOTES— {continued,) 
General  j^oinU — {cotUinued.) 

it  is  felony  to  steal  a  bill,  '&c.  151. 
*  no  defence  after  judgment  by  default,  369". 

when  an  inland  bill  is  lost,  ^the  drawer  is  not  obliged  to  give 

another,  151. 
except  it  accord  with  the  form  of  bill  mentioned  by  statute,  151. 
enactment  of  that  statute,  151* 

yiis  rule  would  extend  to  notes,  152.  _    • 

on  loss  of  a  bill,  and  refusal  to  pay  same,  equity  will  relieve,  152. 

proof  under  a  commission  of  bankruptcy  oa 
such  bill  allowed,  152. 
and  this  though  the  loss  took  place  after  protest,  1 52. 
but  if  a  bill  indorsed  in  blank  be  lost  before  or  on  the  day  it  is 

due,  no  action  at  law  can  be  supported,  152. 
how  far  payment  of  in  such  case  valid,  281.  ([152. 

and  this  even -though  a  bend  of  indemnity  has  been  tendered, 
this  rule  will  extend  to  bills  transferrable  by  delivery,  and  lost 

after  they  are  due,  and  after  action  brought,  152,  3. 
nor  will  an  action  lie  on  the  common  counts  for  the  considera- 
tion of  the  bill,  154. 
nor  on  an  express  promise  without  new  consideration,  154. 
giving  of  an  indemnity  bond  is-  a  new  and  good  consideration, 

155. 
but  if  the  bill,  &c.  has  been  destroyed,  or  is  not  negotiaUe  the 

rule  is  otherwise,  155.  281. 
if  the  bill  was  payable  on  demand,  he  may  recover  at  law,  l55. 
on  loss  of  a  bill,  &c.  equity  will  not  relieve,  where  an  action  at 

law  will  lie,  155,  6. 
on  loss,  &c.    of  a  foreign  bill  by  drawee,  he   must  give  the 

holder  a  promissory  note,  15r. 
on  loss  of  a  bill,  and  new  one  not  to  be  had,  protest  may  be 

made  on  a  copy,  157. 
remitted  by  a  debtor  per  post  to  creditor,  and  lost,  debtor  dis- 
charged, 157.  [15r. 
otherwise  if  the  bill  were  delivered  to  a  bellman  in  the  street, 
on  loss  of  a  bill  when  parol  evidence,  or  a  copy  of  it  is  admis- 
sible, 378.                    * 
loss  not  in  general  sufficient  to  excuse  non-production,  378. 
but  on  evidence  of  the  destruction  of  it,  or  that  it  is  withheld 
by  defendant,  or  that  he  lost  same,  a  copy  of  it,  or  parol  evi- 
dence of  contents,  is  allowed,  378. 
.  but  in  these  cases  plaintiff  must  show  probability  that  original 
was  genuine,  378. 
on  loss  of  a  bill  after  interlocutory  judgment,  court  granted  a 
rule  to  refer  to  master,  370. 

LOTTERY, 

gaming  in,  is  illegal,  79.  '    '      ' 

insurance  is  also  unlawful,  80. 

LUNAR  MONTH.— (See  '' Calendar  Month,"  ^^  Month.'') 

m 

MAKER. — (See  ^  Promissory  Note,*'  ^^  Drawer,^'  ^^  Acceptor.'') 

the  maker  of  a  note  after  it  is  indorsed  stands  in  the  sa^me  situation 
as  the  acceptor,  319. — (See  therefore  "  Acceptor J*^) 
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MAKEBr^Uontinued.)  ,  ,    .u      .  -^ 

maker  of  an  accommodation  note  may  be  sued,  though  composition 

taken  from  payee,  &c.  298. 
releasing  such  payee,  not  knowing  that  he  is  a  surety,  will  ha^  same 

ellect,  ti98.  "  ^         . 

in  an  action  against,  when  necessary  to  aver  presentment  at  particn- 

lar  place,  361.  .       ,        t.  a  ^ 

if  maker  make  note  payable  at  a  certain  place  by  memorandom  at 
-foot,  that  does  not  qualify  contract,  361^  ^ 

MARRIAGE, 

a  contract  made  m  restraint  ot,  void,  75. 

for  procuratioiv  of,  void,  75, 

MARRIED  WOMAN.— (Sec  "  Feme  Covert:') 

MASTER,  REFERENCE  TO-— (See  **  Rtference  to  Master:') 

MEMORANDUM, 

effect  of  it  on  the  back  of  a  note  or  bill,  or  separate  paper,  46,  T. 
at  foot  of  note  making  it  payable  at  a  place  certain  lo  aa  actioir 
against  maker  on.it,  no  averment  of  presentment  there  oeceMary^  36 1  - 

MERCHANTS.— (See  «^t««o/i?a:cAange.")  u     *    ,. 

inland  bills  formerly  valid  only  between  merchant  an*  mercta&nt,  ix. 
-  what  notice  of    dishonour  is  sufficient  ta,  and  how  it  should    be 

served,  214. 
judges  may  consult  them  in  new  cases,  94.  270. 

MISDEMEANOR, 

compounding  of  not  a  legal  consideration,  74. 
bankers  and  agents  embezzling  bills  is,  114. 

* 

MISDESCRIPTIONHSee  ^^Mfrnnu^.';) 

of  payee  of  a  bill,  where  it  will  not  vitiate,  63.  389. 

in  address  of  a  letter,  no  excuse  for  delay  in  notice,  211. 

MISNOMER— (See  "  Misdescription:')         ,   .    ^    ,      ^       ^      -^  - 
if  the  name  of  a  party  to  a  bill  is  mis-spelt  m  declaration,  when  it  i* 

fatal,  353. 
in  a  count  for  usury,  353. 

what  misnomers  have  been  held  as  not  fatal,  353.  L392,  3. 

in  respect  to  indorser  between  declaration  and  evidence,  immaterial, 

MIS-SPELLING  .'      ^  ,     . , 

of  a  name  in  drawing  a  bill  may  be  rectified  by  parol  evidence,  65. 
a  party's  name  to  a  bill  in  a  declaration,  how  far  fatal,  353.— (See 
"  Misnomer:') 

ikiFTC  QT  Anri5'\f  KNT 

in  declaration,  how  taken  advantage  of,  372.— (See  «  Demurrer.'^) 

MISTAKE  ^     ^  ,      .       *•      ot  I 

in  directing  a  letter,  no  excuse  for  delay  in  notice,  21 K 
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MONEY  COUNTS.— (Sec  «  DeclaratiofL'^) 

the  utility  of,  and  whea  applicable  in  case  of  bills  and  notes,  363  to 

S67. 

MONEY  HAD  AND  RECEIVED, 

wh<*p  money  recoverable  back,  239.  305,  6.  211. 

MONEY,  PAYMENT  OF  INTO  COURT, 

admits  validity  of  bill  or  note,  and  sufficiency  of  stamp,  380,  3,  8. 
admits  holder^B  title,  39r. 

MONTH, 

means  calendar  in  case  of  bills  and  notes,  268. 

how  calculated  as  to  time  of  payment  of  bills  and  notes,  S64,  9. 

MUTUAL  CREDIT.— (See  •<  Set^ff;^' ^  Bankruptcy.'^) 

general  observations,  and  5  Geo.  2.  c.  30.  s.  28,  473  to  474. 

nature  of  debt  to  be  set-off,  474. 

in  what  right  due,  476. 

time  when  the  mutual  debts  or  credits  arose,  477. 

NAME— (See  «  Madesenptian;^  "  Misnomer j^''  '^Ms-spelling.'')  [ 
of  payee,  mistake  in,  62  to  64. 

NAVY  BILL, 

consequence  of  their  being  misapplied  by  banker  or  agent,  113. 

NEGLECT.— (See  <*  Laches, ''  ^  Release. ") 

NEGOTIABILITY, 

not  essential  to  validity  of  a  bill  or  note,  65.  108. 
what  words  usual  and.  essential  to  make  bill  or  note  negotiable,  66. 
108  10  111. 

NEGOTIATION, 

a  bill  or  note  cannot  be  altered  after  it  was  perfected,  afld  complete 

before  such  negotiation,  103. 
an  exchange  of  aceeptances  is,  105. 

delivery  oi  a  bill  to  drawee  by  drawer  to  be  accepted  is  not,  105. 
of  abilt  or  note  may  be  restrained  by  a  court  of  equity,  but  not  by 

law,  110. 

NEW  STYLE.— (See  "  »«/«.") 

of  old  and  new  style  where  they  prevail,  3G3,  4. 

NOLLE  PROSEQUI 

must  be  entered  to  other  counts  after  demurrer  to  the  one  on  a  bill 

and  judgment  for  plaintiff  upon  reference  to  master  to  compute, 

370. 
but  this  entry  may  be  made  any  time  before  final  judgment,  370. 

NON-ACCEPTANCE (See  *'  Notice  of  Non-acceptance,''  "  Protest.^') 

of  non-acceptance,  ana  what  holder  ought  to  do  thereon,  196  to  240. 
notice  of  should  in  all  cases  be  immediate,  217.  219.  [to  233. 

drawer  and  indorsees  immediately  liable  to  pay  and  to  be  sued^  230 
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NON-ACCEPTANCE— (con/m««<l.) 

and  this,  though  the  iDStrument  be  somewhat  like  a  note,  231.  CI. 
bankruptcy  ot  drawer  after  drawing  a  bill,  on  non-acceptance  the 

debt  may  be  proved  under  the  commission,  231. 
party  arrested,  and  giving  a  draft  in  payment  which  is  dishonottred. 
•     may  be  arrested  asain  on  the  same  writ,  231. 
if  a  person  take  a  bill  from  drawer  in  payment  of  goods  sold  on 

non-acceptance,  he  may  recover  on  the  common  counts,  231. 
and  it  is  sufficient  in  such  action  for  drawer  to  prove  the  present- 
ment for  acceptance,  231.        *  [231. 
without  showing  that  bill  was  protested,  or  that  drawer  had  notice, 
drawee  refusing  to  accept,  but  requesting  holder  to  call  again,  holder 

not  bound  to  present  it  or  return  the  bill,  £32. 
drawer  and  indiorsers  may  plead  a  tender  any  time  before  action 

commenced,  232. 
but  aoceptor  cannot  if  he  does  not  pay  immediately  on  preseot- 

mcnt,  232* 
when  notice  of  non-acceptance  has  been  given^  no  presentment  for 

payment  need  be  made,  232. 
parties  to  bill  protested  for  non-acceptance,  liable  to  pay  principal 

interest,  and  damages,  232. 
when  a  note  is  jiayable  according  to.  a  course  of  exchange,  vk 

*  liabilty  is  incurred,  232,  3. 
and  if  a  party  to  a  bill  is  discharsed  by  foreign  laws  where  bill  vt« 

drawn,  he  cannot  be  proceeded  against  here,  &33. 
if  holder  omits  to  give  notice  of  when  made,  the  other  parties  di» 

charged,  233. 

NON-PAYMENT.— (See  ''Notice  of  Non-pay mmt^^'  ''Protest.") 
conduct  holder  should  pursue  on  non-payment,  308,  9. 
bill  should,  if  foreign,  be  protested,  and  notice  of  dishonour  gi^en 
whether  foreign  or  inland,  308. — (See  ^'Notice  of  Non-payvi^^^' ^ 
a  protest  must  be  made  oh  non-payment  of  coal  notes*  given  under 
3  Geo.  2.  c.  26.  s.  7.,  312. 

NOTARY  PUBLIC, 

his  ojfice  and  duty  in  general^  216. 

nis  duty  when  protesting  a  bill  for  non-acceptance,  216. 
must  draw  up  protest  on  bill  itself  if  possible,  otherwise  oq  -i 

copy,  216. 
demand  of  payment  must  be  made  by  him  before  protest  is 

completed,  216. 
and  this  demand  must  be  made  by  the  notary  himself,  and  can 

not  be  by  his  clerk,  217.  312. 
acceptance  mpra  protest  most  be  made  in  presence  of,  d^* 
his  conduct  on  protesting  for  non-payment,  310  to  313. 
cannot  protest  a  bill  for  non-payment  by  a  banker,  if  present 

ment  is  not  made  in  the  usual  honrs  of  business,  277. 404. 
unless  person  is  stationed  there  to  answer,  when  presentment  i' 

good,  404. 
no  inference  that  bill  was  presented  in  due  time  is  to  bt 
drawn  fronn  presentment  made  "by  a  notary  in  the  evening. 

277.  P^: 

doubtful  whether  eierk  of,  can  protest  under  9  &  10  W.  3.  c.l' 
unsettled  whether  can  note  a  bill  for  non-payment  on  day  of  re- 
fusal, and  draw  up  protest  afterwards,  313. 


^m 
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NOTARY  VVBIAC— (continued.) 

his  office  and  duty  in  general — {continued,) 

if  a  bill  be  preseuted  at  a  banker's  by  a  notary  after  five  o'clock, 

when  he  cannot  prove  non-payment,  313. 
xm  payment  of  a  bill   for  nonour  of  another,  a  declaration 
should  be  made  before  a  notary,  for  whose  honour  it  was 
done,  320. 
his  duty  on  such  occasion,  321. 

erotest'under  seal  of  notary  made  abroad,  proves  itself,  405. 
ut  if  made  in  England,  notary  wlio  made  it,  and  the  subscrib- 
ing witness,  if  any,  must  be  called,  405. 
table  of  fees  of  office,  Appendix,  516  to  518. 

NOTES.— (See  «  Promhsoty  Notea^' «  Bankers^  Notes^^  «  Cash  Notes.^) 

NOTICE  IN  GENERAL, 

notice  of  determining  agent's  authority,  what  to  be  given,  26. — (See 
'^Jigent.'*) 

express  notice  to  creditor  from  several  partners,  disavowing  autho- 
rity of  one  partner  disables  him  from  binding  them,  34« 

notice  of  dissolution  of  partnership,  what  to  be  given,  38. 

not  necessary  to  be  given  of  indorsements,  140. 

should  be  given  of  loss  of  bill  or  note,  151. — (See  ^^  Loss  of  Bill.**) 

should  be  given  of  partial  or  conditional  acceptance,  and  how, 
180,  2d — {See  ^*  Acceptance.) 

should  be  nven  when  holder  protests  bill,  because  drawee  has 
abscorfded,  240l  243. 

of  taking  in  K.  B.  unnecessary,  if  defendant  wish  to  obtain  a  rule 
he  must  do  it  at  his  own  peril,  370.  C^^^* 

of  prothonotaries  appointment  to  compute  must  be  g^ven  in  C.  P. 

to  produce  bill  on  trial  when  in  hanas  of  defendiAt,  when  neces- 
sary, 378. 

but  this  does  not  extend  to  trover  for  a  note,  or  an  indictment  for 
stealing  one,  379. 

NOTICE  OF  DISSOLUTION  OF  PARTNERSHIP.— (See  ^Partners:*) 
in  the  Gazette,  how  far  in  general  sufficient,  26.  36.  38.  [36.  38. 
in  case  of,  express  notice  must  be  given  to  a  former  customer,  26. 
in  the  Gazette,  and  sent  round  to  customers,  and  bill  drawn  by 

one  partner  after  such  notice,   the  others   need  not  apply  for 

injunction,  36. 
alteration  in  bankers  printed  checks  have  been  deemed  good  notice 

to  customers  using  them,  56. 
not  necessary  where  dormant  partner  withdraws  his  name,  36. 
one  partner  refusing  to  sign  a  notice,  the  rest  may  file  a  bill,  38. 

NOTICE  TO  PRODUCE  BILL 

should  be  given  when  acceptor  detains  it,  and  is  sued  on  it,  140. 378, 
bat  not  necessary  in  trover  or  indictment  for  stealing  bill,  379. 

NOTICE  TO  PRODUCE  A  LETTER,  &c. 

containing  notice  of  dishonour,  must  formerly  have  been  given  be- 
fore! pmintiff  could  be  allowed  to  go  into  evidence  of  its  con» 
tents,  405. 
Chitty  on  bills.  4  H 
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NOTICE  TO  PRODUCE  A  LETTER,  &c^(eorKiiiii«fc) 

but  it  has  been  lately  detennined  that  oarol  evidence  of  the  contenU 

of  a  writteQ  notice  may  be  given»  wiuiout  notice  to  produce  same, 

406. 
and  a  copjr  of  a  letter,  containing  notice  of  dishonour!  is  admissible 

without  such  notice,  407. 
on  such  notice  eiven,  what  is  evidence  that  notice  of  dishonour  wis 

received  in  default  of  production,  407. 
in  order  to  establiah  umiry  as  a  defence,  in  discounting  another  Ml 

besides  one  on  which  action  brought,  notice  to  produce  sameii 

necessary,  41 K 

NOTICE  TO  PROVE  CONSIDERATION  [41 1. 

should  be  given  when  consideration  to  be  disputed  on  triali  68, 14& 
<onn  of  such  notice. — Appendix,  513. 
but  plaintiiT  will  not  be  called  on  to  prove  consideratioD,  even  after 

this  notice  has  been  given,  till  his  title  has  been  first  prejudiced, 

41 1  .^(See  «  Evidence?^) 
this  notice  not  required,  if  defendant  can  make  ont  a  strong  case  of 

fraud,  411.— (See  ^/VwtK^.") 

NOTICE  OF  NON-ACCEPTANCE.— (Sec  **  Protest.*") 

When  necessary  and  consequence  of  not  gwing  if,  196  to  215* 
if  bill  be  preaented  for  acceptance,  although  unnecessarilji 

refused,  notice  of  dishonour  must  be  immediately  0]^en,  197. 
the  reason  why  the  law  requires  notice  to  he  pven,  iv7» 
should  be  eiven  if  drawee  refu^  acceptance  or  payment,  97,  IST. 
pf  a  bill  should  be  given  by  an  agent^  where  one  employed,  S8. 
not  necessary,  when  defendant  admits  drawee's  rerosal  to  ac- 
cept, but  requests  holder  to  present  again,  who  does,  and  is 
retused,  98. 
what  should  be  ^iven,  when  drawee  requires  time,  165, 224. 
.when  drawee  gives  any  other  than  an  absolute  acceptance, 

180,  197. 
but  noLe  necessary,  if  holder  is  content  with  the  special  ac- 
ceptance, SI  5. 
but  where  acceptor  gives  only  a  partial  acceptance,  how  W 

notice  is  required,  215. 
but  such  notice  should  express  the  nature  of  the  acceptance,  1^ 
and  if  it  does  not,  it  will  ne  a  waiver  of  Uie  acceptance,  182, 1^' 
neglect  to  give,  by  the  king  or  his  agents,  does  not  prejudice, 
if  fill  is  on  a  wrong  stamp,  notice  is  not  necessiMryy  197.    [l^^* 

fVhai  excuses  ondssian  ofUy  197  to  215. 

no  damage  sustained,  is  no  excuse  for  omission  of  notice,  19o- 
unless  in  action  against  acceptor  on  bill  payable  at  a  particalir 

place,  Rhodes  v.  Gent,  MS. 
want  of  effects,  &c«  of  drawer  in  drawee's  hands,  is  an  excuse 

as  against  drawer,  198.— *^See  ^^Ejj^sJ**) 
the  same  where  bill  acceptea  for  accommodation  of  drawer,  198- 
drawer  selling  goods  to  drawee,  credit  for  which  did  not  elape 

till  after  bill  of  drawee  became  due,  diswer  not  entitled  to, 

199. 
how  far  want  of  consideration  exeoses  the  neglect  to  give  bo* 

tice,  199. 
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NOTICE  OF  NON-ACCEPTANCEH;con#i*iwcrf.) 
fFkai  exeuHi  onUssion  «/*  ii*-^c<miinued.) 

no  escuse  for  not  giving  notice  to  the  indorser  that  acceptor  had 
no  effects  of  drawer,  SCO.  228. 

no  conaideration  given  for  a  bill  between  indorser  and  another, 
and  no  fraud,  but  the  drawer  and  acceptor,  fictitious  persons, 
such  indorser  must  have  notice,  200.  228,  9. 

bat  when  pavee  has,  and  drawer  has  not  effects  in  ^drawee's 
hands,  and  UU  drawn  for  the  accommodation  of  the  payee, 
how  fiur  drawer  entitled  to  notice,  200. 

pajee  of  note,  lending  name  to  give  it  credit,  is  entitled  to  no- 
tice, though  he  knew  maker  was  insolvent,  201. 

but  payee  lending  name,  and  taking,  eifects  of  drawer's  to  an- 
swer it,  is  not  entitled,  203. 

bill  drawn  for  accommodation  of  remote  indorsee,  and  prior 
names  lent  him,,  indorser  entitled  to  notice,  202. 

indorser  of  note  toruarantee  debt  doe  from  maker  is  entitled 
to  notice,  203,  sedqumre^  204.  230*. 

so  in  an  actiim  against  drawer,  202. 

evidence  of  parol  agreement  not  to  require  payment  at  appoint- 
ed time  not  admissible  to  excuse  it,  203. 

a  person,  thon^  no  {Mtrty  to  the  bill,  but  who  has  guaranteed  the 
payment  of  it,  entitled  to  notice,  204..  259)  Bed  vide  230. 

when  otherwise,  204.  230. 

if  the  party  to  such  bill  or  note,  becomes  insolvent  or  a  bank- 
rupt, before  they  become  due,  the  party  guaranteeing  is  not 
'     entitled,  204. 

apprehension  on  the  part  of  the  drawer,  and  certain  acts  done 
m  furtherance  of  such  fear,  that  bill  would  be  dishonoured, 
no  excuse  for  omission  of  notice,  205. 

knowledge  on  the  part  of  the  drawer  that  bill  would  be  dbho- 
noured,  if  drawer  had  effects  of  drawee^s  in  his  hands,  is  no 
exctlfte  for  want  of  notice,  205. 

when  want  of  effects  in  drawee's  handd,  excuses  omission  of  no- 
tice, 206  to  209.— (See  *' Ejgfkcts.'') 

effects  of  drawer  in  drawee's  hands,  not  always  essential  to  en- 
title drawer  to  notice,  23r,  8. 

goods  shipped  by  drawer  to  drawee,  and  bill  drawn  on  drawee 
before  they  arrived,  if  drawee  dishonour,  drawer  is  entitled 
to  notice,  208. 

bona  fide  reasonable  expectation  that  bill  will  be  honoured,  en- 
titles drawer,  209,  198. 

if  vendor  of  goods  sold  u|>on  a  credit,  draw  a  bill  on  vendee, 
payable  before  credit  expires,  he  is  not  entitled  to  notice,  208» 

death,  bankruptcy,  or  known  insolvency  of  draw^ee^  no  excuse 
for  omission  of  notice,  210. 

this  mle  will  extend  to  the  drawer  or  indorser  of  a  bill,,  and  in- 
dorser of  a  note,  215. 

the  same  rule  extends  if  drawee  is  in  prison^  210» 

and  such  omissicHi  of  notice  will  defeat  plaintiff 's*  claim,  either 
at  law  or  equity,  210. 

drawee  telling  drawer  that  be  could  not  honour  bill,  does  not 
excuse  omission  of  notice,  21 U 

and  money  paid  by  a  third  person  to  take  up  a  bill,  after  neglect 
to  cive  notice,  may  be  recovered  back  on  the  count  for  money 
had  and  received,  211. 
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NOTICE  OF  NON-ACCEPTANCE— (c<m/inttrrf.) 

Hliat  excuses  omission  of  it — {continued.)  [£11.220. 

given  bj  letter,  which  was  mis-directed,  how  far  it  will  operate, 

what  has  been  decided  as  dispensing  with  notice,  Sll. 

where  one  of  several  drawers  is  also  acceptor,  no  notice  is  ne- 
cessary, 211. 

what  excuses  neglect  to  give  immediate  notice,  212  to  Sl5. 

when  party,  ignorant  of  indorser^s  residence,  if  he  use  reason- 
able diligence  to  discover  it,  want  ot  immediate  notice  not 
material,  213. 

what  that  reasonable  diligence  is,  213. 

verbal  notice  at  a  counting-honse  is  sufficient,  214 

and  if  nobody  there,  not  necessary  to  leave  or  send  a  written 
notice,  214. 

immediate  notice  excused  by  such  day  being  a  public  festiTa1,2H. 

but  the  loss  or  destruction  of  the  bill  is  no  excuse  for  want  of 
notice,  214. 

when  drawer  or  indorser  of  a  bill,  or  indorser  of  a  note,  is  i 
bankrupt,  notice  must  be  nven  to  his  assignee,  Stot 

want  of  Que  notice  excused  ny  holder's  religion  forbidding  him 
to  attend  to  secular  affairs,  214.  319. 

notice  of  non-acceptance  having  been  given^  no  notice  of  non- 
payment is  requisite,  232. 

2.  77ic  protest,  and  form^  and  mode  of  notice  of  non-acceptmt^  215 
to  222. 
points  relating  to  protest,  215  to  219,— (See  *^  Protest.'') 
what  is  sufficient  notice,  219. 
personal  service  of  notice  not  requisite,  219. 
not  to  leave  a  written  notice  at  parties  residence,  220.      [»0. 
a  verbal  notice  at  parties  residence  or  counting-house,  sumacBi, 
notice  by  post  sufficient,  even  though  letter  miscarries,  220. 
and  if  sent  by  a  private  hand,  and  it  arrive  after  the  post,  the 
parties  are  discharged,  220,  1.  ,  .  i    i  v 

otherwise  if  sent  by  a  private  hand,  and  no  essential  delay  tase 

place,  221. 

when  notice  sent  by  twopenny  post  sufficient,  222. 

and  all  notices,  when  sent  by  post,  ought  to  be  put  into  receiv- 
ing-house, 222.  '  '         aa   d 

delivery  of  notice  to  bellman  in  street,  not  sufficient,  222,  w 

quvere. 
when  there  is  no  post,  how  notice  should  J>e  given,  222. 
when  more  convenient  to  holder  he  may  send  notice  by  a  ^^ 

senger,  and  recover  expenses,  222. 

S.  'Hme  when  notice  may  be  eiveny  223  to  225. 

when  a  foreisn  bill  is  disnonoured,  and  party  to  whom  notice^ 
.  given  resident  abroad,  a  copy  of  protest  ought  to  be  sent  witfi 

It,  223,  4. 
otherwise  if  such  party  be  resident  in  England,  223,  4. 
must  be  given  in  a  reasonable  time  after  dishonour  to  those 

whom  holder  means  to  resort,  224,  5.  , 

and  holder  must  not  delay  giving  notice  till  bill  protested  iw 

non-payment,  224.  , 

and  in  case  of  a  foreign  bill  notice  should  be  given  on  the  di, 

of  refusal  to  accept^  or  earitest  posiible  conveyance  after- 

wards,  225. 


NOTICE  OF  NON-ACOEPTAKCB--(eon^mti«<i.) 

3.  Time  when  noHce  may  be  given — {continued^ 

inland  bills  not  protested  for  non-acceptance,  notice  should  be 

given  at  least  on  the  day  after  dishonoured,  225. 
each  party  entitled  to  a  day  to  notify  dishonour^  225. 
how  it  should  be  given  when  notice  sent  by  post,  225. 

4.  By  whom  notice  should  be  given^  226  to  228. 

held  formerly  that  it  must  be  given  by  the  holder,  and  by  no 

other  party  to  the  bill,  226,  7. 
but  it  may  be  given  by  holder's  a^ent,  226.— (See  "  Agent?"^) 
acceptor  telling  drawer  before  bill  due,  that  he  was  unable  to 

take  it  up,  and  requesting  drawer  to  do  it,  and  gave  him  part 

of  the  money,  still  notice  is  necessary,  227. 
but  now  notice  may  be  given  by  any  party  to  the  bill,  liable  on 

it,  227. 
and  such  notice  will  enure  for  benefit  of  antecedent  parties,  227. 
and  recently  decided  notice  to  drawer,  by  acceptor,  sufficient, 

228. 
but  advisable  in  all  cases  for  a  party,  on  receipt  of  notice,  topve 

a  fresh  one  to  all  antecedent  parties  liable  to  him,  228.    v 
such  notice  should  be  served  by  some  agent  or  servant  compe- 
tent to  prove  the  same,  228. 

5.  To  whom  notice  should  be  gtven,  228  to  230. 

should  be  given  to  all  parties  to  whom  holder  means  to  resort 
for  payment,  228. 

and  want  of  effects  in  the  hands  of  drawee  no  excuse  for  omis« 
sion  of  notice  to  indorsers,  228. 

indorser  entitled  to  notice,  though  drawer  and  acceptor  fictitious, 
228,  9. 

when  party  entitled  to  notice  a  bankrupt,  it  should  be  given  him 
and  his  assignees,  229. 

if  party  dead,  notice  should  be  given  to  executor  or  administra- 
tor, 229. 

notice  should  be  given  to  a  person  guaranteeing  payment  of  bill, 
229. — (See  "  Quaraniee,^^)     Sed  qumre. 

but  a  guarantee  where  name  is  not  on  bill  not  entitled  to,  230, 204. 

when  party  abroad,  notice  may  be  left  at  his  place  of  residence 
here,  229.  v 

notice  of  dishonour  of  an  inland  bill,  must  be  given  to  the  party 
from  whom  holder  got  it,  229. 

notice  to  one  of  several  partners,  is  notice  to  all,  229,  230. 

and  where  one  of  several  drawers  is  acceptor,  no  notice  is  re- 
quired, 230. 

engaging  to  call  on  holder  to  know  if  bill  is  paid,  dispenses  with, 
230. 

when  a  bill  is  made  payable  at  a  particular  place,  and  is  dis- 
honoured, acceptor  need  not  have  notice,  230,  252.* 

unless  he  sustain  damage.    Rhodes  v.  Gent,  MS. 

6.  Liability  of  Parties  on  Non-Acceptance^  230  to  233-— (See  *«  Non- 

AcceptanceJ*^) 

7*  How  the  consequences  of  neglect  to  give  notice  are  avoided^  233  to 
240. 
may  be  waived  by  person  entitled  to  take  advantage  of  them,  233. 
what  has  been  decided  as  being  a  waiver  of  them,  234,  5,  6. 

of  the  protest,  236. 


68»  iNias, 

NOTICE  OF  NON.. 


7*  R>w  the  consequences  of  neglect  to  give  notice  an  avoiiei— [»n- 
tinued.) 

how  far  a  promise  made  under  the  mUappreheasion  of  law 
,  waives  consequences  of  neglect,  236. — (See  "  Promiu**^) 

proposal  by  indorser  to  pay  bill  by  instalments,  how  far  amounts 

to  a  waiver,  239.  —(See  *'  Promise"  «*  Laches;^ «  Waiver.'') 
when  promise  to  pay  dishonoured  bill  is  made  by  a  party  on  ir« 

rest  by  way  of  c^ompromise,  how  far  valid,  239. 
a  drawer  may  impliedly  waive  his  right  to  insist  oa  want  of  no- 
tice as  a  defence,  239* 
but  it  is  otherwise  in  case  of  an  indorser,  239. 
when  a  plaintiff  in  an  action  on  a  bill  must  prove  a  prior  demiiul 

on  acceptor,  239. 
a  person  once  discharged  by  reason  of  want  of  notice,  is  alvijs 

discharged,  240. 
if  two  or  more  parties  to  a  bill  discharge  by  want  of,  and  one 

afterwards  pays  it,  he  cannot  recover  proportion  of  the  moncj 

paid  for  the  other,  240. 
positive  proof  of  notice  must  be  given  and  it  cannot  be  left  t» 

inference,  405. 

NOTICE  OF  NON-PAYMENT^ 

The  rules  in  general  same  as  in  ease  of  non-aeeepianeef  {see  tker^erf 
«  Notice  of  Nim-Aeeepkmce^*^) 
I.  Of  the  necessity  of  giving  noHee^  309,  310.  196  to  815. 

why  notice  required,  197.  309. 

on  non-payment  of  a  foreign,  as  well  as  an  inland,  notice 

must  be  given,  309. 
governed  by  nearly  same  rules  as  in  case  of  non-acceptmcey 

309.  196,  7.— (See  "  Notice  of  Non-Mceptanee.*')     . 
want  of  effects  in  drawee's  hands,  when  excuses  oiu80o& 

of,  309.  198  to  209.— (See  «  Effeets.^^  ^ 

but  few  other  circumstances  will  nave  that  effect,  909,  ^Iv 

to  215. 
when  bill  has  been  protested  for  non-acceptance,  and  ootict 

thereof  given,  no  protest  or  notice  necessary^  309* 
but  it  is  usual  to  do  so,  309. 


after  regular  notice  of,  and  an  engagement  to  present 
again,  and  doing  so,  but  omitting  second  noticsi  this  via 
not  prejudice,  jfi>9.  . 

persons  who  are  bankers  for  drawer  and  acceptor,  and  f » 
receive  bill  from  drawer,  and  acceptor  tells  them  not  to 
pay,  a  j^neral  notice  suffices,  309. 

if  a  note  is  payable  at  a  banker's,  no  notice  to  maker  neces- 
sary, 309^. 

unless  he  can  prove  damage  for  want  of  it,  Bhodes  «•  ^*t 

MS.  .      i '« 

an  agreement  not  to  put  note  in  suit  till  a  certun  act  » 

done,  will  not  excuse  the  omission  of  notice,  310. 
for  other  points,  196  to  215.  233  to  240. 

2.  /bfin  and  mode  of  giving  notieSf  310  to  312. 

the  rules  relating  to  non-acceptance  hera  prevail,  310-  ^J^ 
to  222,— (See  ^^PraUst;'  «  NoHeeof  NonrAceeflwt* ) 


NOTICE  OF  NON-PATMBNT^eMiTJritmi) 

2.  Form  and  mode  ofgimng  notice — {confinued.) 

a  verbal  notice  of  dishonour  of  an  inland  oill  is  sufficient^ 

and  if  no  person  at  home,  it  is  not  necessary  to  leave  or 

send  a  written  notice,  310. 
notice  should  be  sent  to  all  the  parties  to  whom  holder 

means  to  resort  for  payment,  313. 

S.  Of  ihe  Hme  when  notice  must  be  given^  813  to  319.— (See 

^Notice  of  Non-Jiceeptmce:^)  ^  [314,  note,  405. 

tiie  holder  must  prove  that  notice  was  g^ven  in  due  time, 
notice  may  be  given  ou  the  last  day  of  grace,  314. 
the  usual  practice  on  such  occasions,  314. 
in  no  case  necessary  to  give  notice  on  the  day  of  refusal  to 

pay  an  inland  bill,  314. 285,  6. 
each  party  has  one  entire  day  after  that  on  which  he  re* 

ceived  notice,  to  give  n^otice  to  his  immediate  indorser, 

315.  285,  6. 
and  such  notice  may  be  sent  by  the  two-penny  post,  bow- 

ever  near  the  parties  may  live,  315. 
and  where  parties  do  not  reside  in  or  near  London  sufficient 

to  give  notice  by  the  next  praetical  ))Ost,  31 5« 
notice  may  be  sent  by  private  hand  if  it  arrive  on  same  day 

as  the  post,  though  a  few  hours  later,  315. 
if  each  party  forward  notice  on  the  day  after  that  on  which 

he  received,  it  will  be  sufficient,  though  they  reside  in 

London  or  elsewhere,  915* 
ef  notice  by  letter  on  Sunday  need  not  be  given  to  other 

party  till  Tuesday,  915. 
decisions  establishing  these  rulest  315  to  319. 
notice  must  be  given  in  a  reasonable  time,  315* 
what  is  a  reasonable  time,  315. 
what  is  a  reasonable  time  in  regard  to  sending  notice  by  the 

post,  or  by  a  private  hand,  316. 
what  has  been  deemed  laches  in  regard  to  notice  sent  by 

post,  316  to  319. 
where  notice  was  sent  by  holder  to  the  fifth  indorser  on 
.  one,  and  he  on  next  to  the  fourth,  and  so  on,  due  dili« 

gence  has  been  used,  316, 17. 
when  a  bill  ia  deposited  witii  a  banker,  who  presents  same 

for  payment  on  Saturday,  and  is  refused,  and  he  (jave 

notice  to  principal  on  Monday,  and  he  on  Monday  night 

by  two-penny  post  to  last  indorser,  this  sufficient,  317. 
a  banker  formerly  considered  bound  to  ^ive  notice  on  the 

very  same  day  if  his  principal's  bill  is  dishonoured,  3ir» 
not  so  npw,  be  being  considered  as  distinct  holder,  31  rt 

note,  318. 
same  as  to  town  and  country  bankers,  318* 
where  a  bill  was  lodged  with  a  banker,  who  presented  same 

on  the  4th,  gave  notice  to  the  indorsee'  on  the  5thy  and 

to  the  drawer  on  6th,  is  sufficient,  318. 
the  holder  of  a  dishonoured  bill  is  not  bound  to  post  off  im« 
mediately  with  notice,  omiesis  ommbuB  cdiie  ne^otiis^  318. 
but  if  a  notice  is  sent  by  post  it  must  be  put  in  at  such  a 

time,  tiiat  it  may  be  received  on  die  morning  of  the  day 

after  that  on  which  the  sender  had  notice,  318* 
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NOTICE  OF  NON-PAYMENT— (<»frfmti«d.) 

3.  Cf  the  time  whm  rwHce  mtist  be  givenr^continued.) 

drawer  discharged  if  one  indorsee  haa  given  due  notice  to 
his  indorser^  319. 

want  of  due  notice  is  excused  by  the  holder's  reUgioa  for- 
bidding hrm  to  attend  to  secular  affairs,  319. 

or  by  the  drawer  or  indorser  absconding,  319. 

when  notice  is  to  be  given  to  a  banker,  it  must  be  in  the 
usual  hours  of  business,  319* 

to  others,  time  of  day  not  material,  319* 

4.  £y  whom  notice  should  be  gtven^  3520. 

rules  the  same  as  in  case  of  non-acceptance,  226  to  2S8.- 
(Sce  ^'Notice  of  Non^cceptance:^) 

5.  To  whom  notice  should  be  given^  320. 

rules  the  same  as  in  case  of  non-acceptance,  228  to  230.- 
(Sec  ^Notice  of  Non-Acceptance.^^) 

6«  lAabilUies  of  the  different  parties  thereupon^  330. 
rules  the  same  as  in  case  of  non-acceptance,  230  to 
(See  ^^Non-Acceptance*^^ 

7*  How  consequences  of  laches  umved^  320« 

rules  the  same  as  in  case  of  non-acceptance,  2SS  to  340.- 
(See  ^^Notice  of  Non-Accq^tance. ") 

NOTING— (Sec  ^'Protest,*'  ^^Notice,^^  '^Notary.^) 
of  a  bill,  what  it  is,  216. 312. 
how  far  supplies  place  of  protest,  216. 

OBLIGATION— (See  «ita6»%.») 

OBLIGEE, 

of  a  bond,  when  assigned,  action  must  be  brought  in  name  of  the 

original  obligee,  5. 
who  nas  assigned  over  a  bond  and  then  become  a  bankrupt,  nuj 

support  an  action  on  it,  7. 
of  a  bond,  with  a  surety,  giving  time  for  payment  of  it,  withoat 
surety's  consent,  surety  discharged,  292. 

OBUGOR, 

of  a  bond,  to  release  to,  or  set-off  due  to,  from  obligee,  a  bar  to  any 

action  by  an  assignee,  5. 
action  a^mst  one  of  two  obligors  on  a  joint  and  several  bontl,  aoo  ta 

king  him  in  execution,  no  bar  to  an  action  against  the  oflier,  346. 

OFFICE, 

recommendation  to  a  public,  no  consideration,  75. 
purchase  of,  no  consideration,  75. 
sale  of,  illegal,  79. 

OLD  STYLE--{See  ^StykJ') 

of  old  and  new  style,  wher«  they  prevail,  563, 4. 
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**0R  ORDER,*'  WORDS  OF.— (See  '^Indontmmt,'*  ''Trantfer:*) 
of  bills  payable  to,  65  to  66. 
not  essential  that  they  should  be,  66. 
if  the  bill  is  intended  to  be  negotiable,  these  or  other  words  of 

transfer  ought  to  be  inserted,  66. 
if  omitted  by  mistake,  they  may  be  in^rted  afterwards  without  ft 

fresh  stamp,  66. 
and  such  insertion  will  not  invalidate  them,  102. 
if  a  bill  or  note  is  payable  to  order  of  plain  till*,  it  may  be  stated  io 

declaration  to  be  payable  to  him,  356. 9. 
no  necessity  to  aver  that  he  made  no  order,  356. 9. 
bills  payable  to  the  order  of  a  fictitious  person  may  be  treated 

against  all  aware  of  the  fact  as  bills  payable  to  bearer,  357,  9. 

OUTLAWRY, 

of  two  put  of  three  defendants  in  k  joint  action,  will  not  dispense 
with  proof  of  the  joint  liability,  389. 

OVER  DUE  BILLS— (See  "  Indorsement.") 

of  the  transfer  of  a  bill  after  it  is  due,  125.  129,  130.— (See  «//i- 
dorsement.") 

PARDON, 

soliciting  a  pardon  is  no  consideration,  74. 

» 

PAROL— (See  « ^agreement;'  <<  Contract,''  «  Evidmtc.  "J 

assi^ment  of  a  chose  in  action  by,  vests  equitable  interest  in  as* 

signee,  5.  7. 
contracts  in  action  on,  consideration  must  be  proved,  9. 

includes  unsealed  written  and  verbal  contracts,  but  not  bills 
or  notes,  9, 10. 
an  agent  may  be  appointed  by,  and  in  general  is,  23. 
agreement  to  renew,  &c.  no  evidence  as  a  defence  to  an  action  on  a 
bill,  47. 372. 

PAROL  ACCEPTANCE— (See  ^^  Acceptance.'') 
where  binding^  171. 

PARTIAL 

acceptance,  law  applicable  to,  182. — (See  ""  Acceptance.**) 
indorsement,  law  applicable  to,  139. — (See  '^  Indorsement.'') 
payment  does  not  aischarge  drawer  or  indorser,  296. 

by  the  drawer  when  does  not  discharge  acceptor,  299. 

PARTICULAR  FUND— (See  "  Contingency^"  «  BilU  of  Exchange.**) 
bills  payable  out  of,  when  invalid,  43. 
promissory  notes  payable  out  of,  when  invalid,  336. 

PARTICULARS  OF  DEMAND, 

must  state  consideration  of  the  bill,  if  intended  to  proceed  at  trial  on 

common  counts,  363. 
interest  jrecoverable  under  them,  stating  action  brought  to  recover 
amount  of  note,  422. 

PARTIES— (See  *^  BiUs  of  Exchange^*    « Infant;'   «  Feme  Coverts" 
''Agents"  '^Partner.") 
Chittv  on  bills.  4  X 
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PARTIES— (cona'/iwcfZ.)  _  • 

general  observations  upon  peculiarities  of  a  bill,  1* 
to  a  bill  in  general,  13  to  40. 
diftererxt  parties,  13. 
capacity  of  them,  13  to  20. 
number  and  names,  20  to  2d« 
how  a  person  may  become  so,  22. 

by  agent,  23  to  29.— (See  «'  Jigent.'*^) 
by  partner,  29  to  40.— (See  "  Partner J*^) 

PARTNERS— (See  "  Partnership,^^  "  Company  Incorponde.'') 
difference  between,  and  a  joint-tenant,  29. 
act  done  by,  in  name  of  his  firm,  binds  such  firm,  2d,  30*  123. 145. 
and  firm  though  deceived  by  such  partner  cannot  sue  acceptor,  SI. 
but  this  rule  does  not  hold,  to  the  execution  of  deeds,  29,  note, 
cases  of  fraud  between  payee  and  holder,  32. 
doubtful  whether  he  may  guarantee  in  name  of  firm,  without  an 

thority,  29,  note, 
collusion  or  fraud   on  part  of,  to  impose  on  his  co-partners  win 

knowledge  of  his  separate  creditor,  avoids  any  act  done  bjsuca 

partner  tor  benefit  of  such  creditor,  30,  note, 
no  stipulation  in  partnership  deed  releases  the  co-partners  from  their 

liability,  31. 
but  on  proof  of  such  a  clause,  and  bill  or  note  issued  without  t^ie 

knowledge  of  other  co-partners,  consideration  must  be  proveil,  31 
deceased,  his  executor  liable  in  equity  on  such  a  bill  or  note,  32. 
partner  not  bound  where  the  least  fraud  is  discoverable  on  the  pan 

of  the  creditor,  32. 
how  far  rule  applies  in  case  of  an  antecedent  debt,  33. 
what  will  and  what  will  not  raise  a  presumption  of  fraud  ar  collusioi;- 

33.— (See  'TraucU') 
subsequent  approbation  implies  previous  authority,  34. 
but  express  notice  from  rest  of  partners  that  they  would  not  bf 

liable,  releases  them,  34. 
but  persons  being  partners  in  a  particular  concern  only,  arc  not  Ib^^* 

on  bills,  &.C.  drawn  by  one  co-partner  in  name  of  nrm,  in  relaiwc 

to  another  concern,  35. 
how  far  bankruptcy  of  one  partner  disables  him  from  using  the  mb^' 

of  the  firm  effectively,  35 — (See  *'  Bankrupt.") 
how  far  dissolution  of  partnership  by  agreement  notified  in  Gazettf 

disables  him,  36. 
and  when  one  partner  after  such  dissolution  draws  bills,  the  other? 

need  not  apply  for  injunction  to  discharge  them  from  liabiiitj*  J^- 
what  is  notice,  and  what  has  been  deemed  notice,  36. 
suffering  partner's  name  to  remain  on  shop,  liable  to  honafidt  holaer 

of  bill,  36. 
affected  by  an  admission  made  after  dissolution  of  a  previous  part 

nership  transaction,  37.  ^ 

two  persons  drawing  a  bill,  and  both  signing  name,  considered _^) 

law  as  partners,  though  indorsement  ny  one  only  bad,  3'.— i^-' 

"  Indorsement.^*) 
having  an  express  authority  to  act  for  all,must  be  girided  by  it,  3^' 
having  an  express  authority  after  dissolution  to  receive  debts,  ^^" 

not  empower  him  to  draw  a  bill,  38. 
refusing  to  sign  a  notice  of  dissolution,  the  rest  may  file  a  bill,  3^ 
issuing  bills  in  name  of  firm,  co-partners  may  file  a  bill,  38. 
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FAUTtrERS— {continued.) 

drawing  a  bill  in  name  of  firm,  must  state  it  accordingly,  39. 

otherwise  partnership  not  liable,  39. 

but  this  rule  does  not  extend  to  the  acceptance  or  indorsement  of  a 
bill,  previously  drawn  on  the  firm,  39.  173,  4. 

drawing  bills  in  his  own  name,  and  applying  proceeds  to  partnership 
account,  co-partners  not  liable,  39. 

but  this  has  been  decided  otherwise,  39. 

when  a  bill  is  drawn  by,  in  name  of  firm,  how  to  sij^n  it,  90. 

how  to  declare  on  a  bill  drawn  by  one,  in  name  of  firm,  90. 

how  far  bankruptcy  of  one  partner  restrains  the  acts  of  the  solvent 
partner,  35.— (See  ^^  Bankrupt^*^  ^* Bankrupt cy.^^) 

may  indorse  bills  in  irame  of  firm,  123.— (See  **  ftidorsement.^') 

notice  of  dishonour  of  a  bill  to  one,  notice  to  all,  229,  230. 

pajrment  to  one-fjSftrtner,  in  name  of  several,  good,  286.  [293. 

^ving  time  to  one  of  several  acceptors,  does  not  discharge  the  rest, 

if  a  merchant  joins  his  clerk^s  name  to  his  firm  as  partner,  an  action 
must  be  in  their  joint  names,  342. 

unless  distinctly  proved  that  he  had  no  interesf,  343. 

acknowledgment  by  one  partner  to  bind  another,  to  take  case  out  of 
the  Statute  of  Limitations,  must  be  clear  and  explicit,  374. 

proof  of  admission  by  one  partner  of  the  band-writing  of  another, 
to  an  acceptance,  is  enougn,  381. 

one  is  competent  to  prove  hand-writing  of  others,  when,  381.  3.  414. 

the  declarations  of  one  partner,  how  far  evidence  against  another, 
382.— (See  «^(/mw»to«,"  '^  £vidence.*^) 

after  partn^ship  established,  admission  ot  one  partner  evidence  as 
to  joint  contracts  against  another,  as  well  before  as  after  dissolu- 
tion, 382. 397^See  *'^ Mmisnofiy"  ^'Evidence.'') 

when  oiA  partner  may  be  called  to  prove  that  another  had  no  au- 
thority to  draw  bill  in  name  of  firm,  414. 

and  when  bankruptcy  of  the  firm  would  not  affect  the  competency  of. 
witness,  414.    . 

PARTNERSHIP.— (See  **  Partners,'^  ^^  Company  Incorporate.^') 

after  dissolution  of,  by  agreement,  notified  m  Gazette,  a  partner 
cannot  use  the  name  of  firm,  36. 

what  is  sufficient  notice  of  dissolution  of,  36. — (See  *«  iVo/jcf.'*) 

a  dormant  partner  may  dissolve  without  notice,  36. 

firm  affected  by  an  admission  after  dissolution  of,  and  previous  part- 
nership transaction,  37. 

death  of,  dissolves  partnership  though  for  a  term  of  years,  37. 

unless  a  stipulation  be  made  to  the  contrary,  37. 

express  authority  given  to  a  partner  after  dissolution  to  receive  debts, 
does  not  empower  him  to  draw  bills,  &c.  38. 

a  partner  refusing  to  sign  a  notice  of  dissolution,  co-partners  may  file 
a  bill,  38. 

not  liable  on  any  bill  drawn,  &c.  by  one  partner,  unless  expressly 
stated,  39 

.otherwise  when  a  bill,  &c.  is  drawn  on  a  firm,  39. 

when  a  bill  is  indorsed  to  several  general  partners,  the  indorsement  of 
one  suffices,  123. 

if  established,  the  proof  of  the  hand-writing  of  one  partner  to  an  ac- 
ceptance, &c.  is  enough,  381. — {^ee*^  Haml-writingy^' "  Evidence.") 

after  indorsement  in  blank,  no  proof  of  partnership  required,  though 
several  join  in  suing  on  the  bill,  &c.,  394. 
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PARTNERSHIP— (con/zVmcrf.) 

the  names  of  persons  in  partnership  may  be  suggested  to  a  witness 

called  to  prove  it  by  counsel 9  395. 
admissions  of  pne  partner  evidence  as  in  joint  contracts  against  the 

other  as  well  before  as  after  dissolution,  382.  397.— (See  « *i(/mij- 

aiorif *'  *•  Evidence. ") 

PARTS  OF  FOREIGN  BILLS,  62.-.'(See  "  Sett.") 

PAYEE, 

of  a  bill  of  exchange,  who  is,  1.  20. 

where  two  persons,  not  in  partnership,  are  to  bill  drawn  by  licro- 
^  selves,  with  both  their  names  attached,  both  must  indorse,  37. 
right  of  action  not  affected  by  a  release  from  drawer  to  acceptor,  5. 
same  with  regard  to  set-off,  5. 
the  wish  of  to  indulge  the  maker  of  a  bill  or  note  expressed  in  m\ 

note,  i«  not  a  contingency,  47. 
for;;cry  of  an  indorsement  of,  to  one  part  of  a  foreign  billy  no  defecce 

to  an  action  on  the  other  parts,  62. 
bill  must  specify  to  whom  it  is  to  be  paidy  62« 
payable  to  '•  A.  or  B."  bad,  63. 

when  bill  drawn  in  blank,  holder  may  fill  it  up  wiA  his  name,  63. 
but  in  an  action  against  acceptor^  authority  from  drawer  for  so  doio; 

must  be  proved,  63. 
where  two  persons  of  same  name,  payee  shonld  b€  described  c&r^ 

fullv,  63. 
to  whom  a  bill  may  be  made  payable  in  gtneral,  64. 
v^here  a  mis-description  of  will  not  vitiate  a  bill,  63.    * 
of  a  bill  originally  founded  on  a  good  consideration,  indorsing  ^' 

over  for  a  usurious  contract,  how  far  such  bill  is  void,  81.  rr.  »^- 

Appendix,  5dQ.  '    ' 

delivery  of  a  bill  to  is  not  essential  to  vest  legal  interest,  94. 140- 
alteration  of  a  bill  by,  in  what  particular,  invalidates  l^e  same,  1'^ 
when  payee  mentioned  in  a  bill,  he  must  indorse  to  give  third  \^'' 

son  interest,  131.  142. 
ma^  make  a  conditional  indorsement  before  acceptance,  and  ih' 

bind  the  acceptor,  137,  8. 
may  make  a  qualified  indorsement,  139. 
efl'ect  on,  when  bill  drawn  as  an  accommodation  one,  199,  200. 
when  omission  of  notice  of  dishonour  to*,  is  material,  200. 
payee  of  a  note  lending  name, to  give  it  credit  is  entitled  to  noiic- -' 

dishonour,  though  he  knew  maker  was  insolvent,  201. 
payment  of  a  bill  made  to,  unless  he  be  holder,  inoperative,  280. 
payee  of  a  check  receiving  the  money  on,  after  knowledge  of  ta 

bankruptcy  of  the  drawer,  when  he  may  be  sued,  282. 
payment  of  a  bill  to,  who  is  holder  of  the  same  by  bequeathing  ^ 

larger  legacy  than  amount  of  bill,  is  not  valid,  288. 
mere  circumstance  of  a  check  being  payable  to  A.,  and  of  his  ha^ 

ing  received  payment  of  it,  not  evidence  that  maker  gave  it  ^^^^ 

288. 
of  a  bill  may  sue  acceptor,  whether  he  accepted  as  drawee,  or  tc' 

honour  of  drawer,  and  in  such  case  drawer  also,  343. 
wlien  his  identity  with  a  person  making  indorsement  mwt  be  proved* 

iiOO.  K— (Sec  ^'Evidence,"  ^^ Idoniity.") 
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PAYMENT,— (See" Prescn/mmZ/ar  Payment ;'  ^^ Receipt'') 
(hneral  Points,  • 

of  a  debt,  when  shtfbld  not  be  to  an  agent  or  attorney,  28 1. 

till  payment  of  a  biil  by  the  acceptor,  it  may  be  transferred  ad 

infinitum,  129,  130. 
payment  of  by  acceptor  will  discharge  all  parties  to  it,  347. 
for  the  honour  of  a  bill  gives  a  right  of  action  to  the  person 

making  such  payment,  130. 
and  after  payment  of  part,  it  may  be  indorsed  oyer  for  the  resi- 
due. ISO.  140. 
a  policy  of  insurance  may  be  effected  for  securing  the  payment, 

140. 
of  a  bill  by  a  prior  party,  discharges  the  subsequent  one,  146. 
application  for,  must  be  made  though  the  bill  b^  lost,  151. 
of  a  bill,  if  made  without  knowled^ge  of  laches,  whether  it  may 

be  recovered  back,  3o5. 
of  one  bill  by  giving  another,  does  not  prevent  holder  suing  on 

the  first,  in  case  the  latter  is  not  paldr  de- 
part payment  of  a  bill  is  a  waiver  of  degiect  to  make  present- 
ment for  payment,  248.  ' 
I.  By  and  to  whom  payment  of  a  biil  may  be  made^  280  to  285. 
may  be  made  by  any  of  the  parties,  and  even  by  a  total  stranger, 
may  be  made  by  the  bail  of  either  of  the  parties,  280.         Q280. 
but  not  so  as  to  charge  a  prior  party,  344. 
should  be  made  to  the  real  proprietor  ot  the  bill,  280. 
to  one  of  several  partners,  280. 
or  to  some  person  authorized  to  receive  it,  280. 
to  payee,  unless  holder,  is  inoperative,  280. 
and  if  a  bill  is  payable  to  A.  6.  and  not  negotiable,  A.  B.  must 

demand  payment,  280. 
if  holder  dead,  when  payment  must  be  made  to  his  personal  re- 
presentative, 280.  * 
but  such  payment  to  a  person  who  has  probate  of  a  forged  will, 

valid,  280. 
on  a  bill  payable  to  A.  or  order,  for  the  use  of  B.  payment  must 

b»  to  A;,  28a 
if  a  bill  beneficial  to  a  minor,  valid,  but  to  a  married  woman^ 

after  knowledge  of  that  fact,  is  not,  280. 
how  far  [)ayment  to  a  person  who  had  authority  to  receive  it,  but 

which  is  afterwards  revoked,  is  valid,  280,  1.  ^ 

in  ordinary  cas^,  mere  production  of  the  bill  or  note  is  sufficient 

to  authorize  the  payment,  281. 
how  far  payment  of  a  bill  that  has  been  lost,  with  or  without  no- 
tice oi  it,  it  is  good,  281. 
but  payment  of  a  check  or  bill  before  dne,  will  not  discharge  the 

drawer,  unless  it  be  made  to  the  real  proprietor,  261. 
advisable  that  an  acceptor  should  not  pay  his  bill  before  due,  or  • 

after  notice  from  drawer  or  indorsee  not  to  do  so,  147.  281. 
of  a  check  by  a  banker  under  suspicious  circumstances,  makes 

them  liable    to   repay  the    money  to    drawer,    281.— -{See 

«  Banker:') 
how  far  the  payment  of  a  bill  transferrable  only  by  indorsement 

is  protected,  28 1 . 
to  a  bankrupt,  with  notice  of  the  fact,  ineffectual,  282.— (See 

"  Bankrupty^'  *♦  Bankruptcy:') 
payment  by  a  bankrupt,  how  far  valid,  282  to  285. 
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'2.  At  what  time  payment  to  be  madCy  285  to  ^6. 

0U8;ht  not  to  be  paid  before  due,  aiH  if  it  be,  and  then  fraudu- 
lently refused,  fresh  holder  may  recover,  148.  285. 
the  general  rule  is,  that  party  has  till  the  last  moment  of  the  day 

to  pay  money,  285. 
but  not  so  with  respect  to  foreign  bills,  and  when  payment  of 

them  must  be  made,  285. 
*    and  inlands  are  payable  on  demand  at  the  day  appointed  fc: 

payment,  285. 
and  if  bill  not  paid  when  demanded,  holder  may  immediatelT 

resort  to  drawer,  285. 
not  usual  to  give  notice  of  non-payment  till  the  following  morn 

ing,  286. 
if  a  second  presentment  is  made  on  last  day  of  grac6,  accep:  - 

may  insist  on  paying  without  extra  expenses,  ^6. 
but  if  no  second  presentment  be  made,  no  subsequent  tender  :• 

acceptor,  even  with  such  extra  expenses,  is  a  bar  to  acD.c 

286. 
but  not  so  as  to  the  drawer  and  indorser,  286. 
promissory  note  unaccounted  for  for  twenty  years,  is  presump- 
tion of,  286. 
S.  Payment,  how  marle^  286  to  289. 

when  bill  payable  abroad  in  foreign  coin,  wluch  has  been  r^ic^^ 

in  value,  how  much  should  be  paid,  286. 
war  between  a  foreign  country  and  this,  will  sometimes  eicn^' 

the  obli<i;ation  to  pay  in  such  foreign  country,  and  when  it  «^ 

not,  286,  7.  233. 
effect  of  payment  by  bills  sent  by  post,  and  lost,  157.^^<- 

"  Post,'* ''  Loss,"  "  BiU  of  Exchange.") 
if  payment  is  made  by  a  draft,  acceptor  not  discharged  if  ho'^- 

use  reasonable  diligence  to  get  same  paid,  287. 
when  this  is  otherwise,  a;id  what  is  not  evidence  of  sach&s^- 

ment,  287. 
of  the  effect  of  payment  by  a  draft,  287,  8.  ,^ 

by  bequeathing  a  larger  legacy  to  payee  than  amount  of  bi. 

is  not  good,    though  he  be  holder  of  the  bill  at  testator  > 

death,  288. 
4.  Of  the  effect  of  giving  time  to,  or  releasing  acceptor,  290  to  -"> 

(See  «  Acceptor,'^  «  Indulgence.*') 
giving  time  for  payment  on  renewing  Ihe  bill  for  valuable  coj- 

deration  to  the  acceptor,  or  other  parties  to  it  discharged,-' 
and  this  though  they  had  notice  of  the  dishonour,  290. 
but  a  holder  may  forbear  as  Ions  as  he  pleases  to  sue,  291'  * - 
principle  on  which  this  rule  founded*  292. 
same  rule  not  confined  to  bills,  292. —{See  "  Bond,'' "  ^^'>; 
suing  acceptor  to  execution,  and  taking  part-payment  and  sec 

rity  for  residue,  with  exception  of  nominal  sum,  indorser  ti"- 

charged,  292.  , 

and  letting  such  acceptor  out  of  custody  on  a  ca.  so.  will  «i^- 

same  effect,  292. 
holder  taking  part-pavment,   and  a  new  acceptance,  but  retn ' 

ing  old  bill  in  his  hands,  such  agreement  amounts  to  g;i^-^? 

time,  292. 
and  such  agreement  will  dischai^  other  parties,  though  dra^'-' 

had  no  effects  in  acceptor's  hands^  292. 


If' 
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Cfthe  effect  of  giving  time  to^  or  releasing  acceptor'-^(€ontinuedJ) 
similar  indulgence  to  drawer  or  indorser  discbarges  subsequent 

parties,  292. 
and  advances  made  on  a.  note  payable  on  demand,  beirond  time 

red  upon  between  plaintiff  and  the  drawer,  indorser  dis- 
ged,  293.        .  • 

taking  a  cognovit  payable  by  instalments  at  a  distant  time,  or 
'    one  without  giving  time^   how   far  drawer  discharged,  192. 

293.  297. 
evidence  of  an  assent  or  a  promise  to  pay  after  time  given,  re- 
verses the  rule,  294. 
giving  time  to  one  of  several  acceptors,  does  not  discharge  the 

rest,  293. 
and  drawer  making  assent  under  a  mistake  that  he  was  dis* 

charged  may  be  sued,  294. 
but  if  assent  given  by  an  indorser  to  the  acceptor,   he  may 

not,  294. 
when  the  laches  of  a  holder  are  excused  for  want  of  effects, 

he  may  give  time  to  acceptor,    without  discharging    such 

parties,  294,  5. 
a  holder  for  a  valuable  consideration  of  an  accommodation  bill 

may  prove  it  under  drawer's  commission,   though  he  has 

taken  security  from  acceptor,  295. 
the  same  rule  prevails  where  the  acceptor  is  merely  the  drawer's 

agent,  295. 
holder  may  receive  proposals  for  an  arrangement,  and  forbear 

to  sue,  without  prejudice  to  claim  on  other  parties,  295. 
how  far  an  agreement  *^not  to  press  the  acceptor,"  discharges 

other  parties,  295,  6. 
how  far  an  offer  to  retain   the  bill  for  a  few  days,  made  to 

drawer,  would  do  so,  296. 
what  treaty  between  attorney  of  holder,  and  drawer  and  ac- 
ceptor will  discharge  subsequent  indorser,  297. 
an  express  agreement  not  to  sue  acceptor,  made  after  notice  of 

non-payment,  but  without  consideration,  does  not,  296. 

5.  Qf  receiving  part-payment^  297. 

a  holder  may  receive  .  part-payment  from  acceptor,  and  sue 
other  parties,  297. 

recovering  part-payment  from  drawer  does  not  discharge  ac- 
commodation acceptor,  297. 

holder  of  a  joint  and  several  note  may  enter  up  judgment  on  a 
cognovit  against  one,  and  levy  on  ayt  /a.  witnout  discharging 
the  other,  297. 

what  conduct  holder  should  pursue  on  presentment  for  payment 
on  a  partial  payment,  298. 

6.  Of  the  effect  of  indulgence  to  prior  partiesy  298  to  301.-— (See 
^^  IndulgeneeJ^) 

7.  Of  the  receipt  for  payment,  303  to  305.— (See  ^^  Receipt.*^) 

8.  dfthe  effect  of  payment  and  payment  by  mistake,  305  to  306. 

payment  of  a  oill  by  mistake,  when  the  money  may  be  re- 
covered back,  305. 

banker's  payine  under  a  mistake,  when  recoverable  back,  306. 

on  payment  of  a  foi^d  bill,  the  money  cannot  be  recovered 
back  from  a  btm/a^fide  holder,  306. 

exceptions  to  this  rule,  306. 
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PAYMENT— (con/iViwrf. ) 

8.  Of  ike  effect  of  payment  andpm/maU  by  ndattk^^witinuil) 

a  .banker  who  receiTed  monej  for  a  specific  puqrase,  and  ap- 
plies it  to  another,  he  may  not  take  credit  for  the  amount,  30o. 
^     •     {See '^  Banker.'^) 

if  a  defendant,  in  consideration  that  plaintiff  would  stay  p 
ceedings,  a<^ree  to  do  certain  acts,  and  omita  doing  one,  bf 
may  be  sued  again  on  the  ori^nal  cause,  S07«  [30r 

negotiable  bill  or  note  not  satisfied  by  the  bequest  of  a  legacj, 

but  it  has  been  heldf  that  bill  is  discharged  by  an  entry  Id  t& 
tator's  hand,  that  debtor  should  pay  no  interest  on  the  piin* 
cipal,  unless  testator  was  distressea,  33r. 

'^  acceptor  give  another  money  to  take  up  bill,  in  an  actios 
against  such  person  by  holder,  what  defence  may  be  set  op, 3C'^ 

if  a  party  to  a  bill  requests  another  to  pay  same  out  of  a  par- 
ticular fund,  and  holder  gives  up  bill,  he  may  seek  p]m\ 
out  of  such  fond,  308. 

if  a  banker's  cash  notes  is  presented  in  due  time,  and  dishoaonr- 
ed,  it  will  not  amount  to,  331. 

how  to  enforce  the  payment  of  a  bank  note,  333. 

if  in  action  against  acceptor  attachment  be  obtatHed  agiiii< 
sherift'  for  not  bringing  in  the  body,  he  may  be  relieved  ob 
payment  of  costs  of  one  action  only,  369. 

a  payment  by  the  pint  maker  of  a  note  to  payee  witKn  ni 
years,  is  not  sufficient  evidence  to  take  case  out  of  the  so- 
jtute  of  limitations,  as  against  the  other,  SrS. 

PAYMENT  SUPRA  PROTEST. 

of  payment  supra  protest  in  general,  320  to  3S1. 

on  payment  of  a  bill  refused,  any  person  not  party  to  it  may  pj'' 

for  honour  of  drawer  or  indorser,  320.  [indorser,  3ii' 

an  acceptor  having  made  a  simple  acceptance,  cannot  pay  in  hoooorai 
if  he  has  no  effects  of  drawer,  he  may  suffer  bill  to  be  protestei 

and  then  pay  it  for  honour  of  drawer,  320. 
in  which  case  acceptor  will  have  a  remedy  against  drawer,  S^O. 
a  party  paying  a  bill  supra  protest^  that  has  been  accepted,  n>J^ 

such  first  acceptor,  320. 
by  if  a  party  joly  it  for  honour  of  drawer,  he  has  no  action  api^^ 

acceptor  of  bill,  accepted  for  drawer's  accommodation,  3£0. 
no  bill  should  be  paid  for  honour  of  drawer  till  nfter  protest,  S30* 
he  should  declare  to  a  notary  for  whose  honour  he  pays  it,  320. 
notary's  duty  on  such  occasion,  321. 
but  an  acceptor  supra  protest  may  pay  before  it  has  recdved  app 

*bation  of  party  for  whose  honour  he  did  so,  321. 
thdugh  in  general  a  party  paying  the  debt  of  another,  has  no  acti<)0 

for  it,  it  IS  -otherwise  on  payment  of  bill  supra  protest^  321. 
in  which  case  he  recovers  on  the  count  for  money  psid  or  on  the  bu 

itself,  321. 
in  action  on  bill  by  plaintiff,  who  paid  bill  for  honour  of  one  of  ^ 

veral  indorsers,  sufficient  to  say  he  paid  it  according  to  c^^^ 

of  merchants,  321. 
but  a  person  paying  a  bill  supra  protest^  cannot  sue  an  accepts' 

without  effects,  321. 
the  reason  for  this  exception  to  the  |;eneral  rule,  321. 
such  party  may  sue  all  other  parties  to  the  bill  exeept  the  ^^ 

whom  he  paid,  344. 
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PAYMENT  SUPRA  PROTEST— (c(m^mt««rf.) 

bj  acceptor  not  presumed  upon  receipt  oa  back  of  bill,  unless  hand- 
writing of  the  person  entitled  to  make*  and  circulation  after  ac- 
ceptance,  410.— (See  **w3cceplor,"  ^  Evidence.^') 

PERJURY, 

if  a  partj  swear  an  affidavit  to  hold  to  bail,  and  it  is  untrue,  he  may 
be  indicted  for,  348. 

PL  ACE— rSec  «  Notice:') 

where  bill  made  must  be  stated  in  bills  under  £5^  59. 

not  necessary  in  other  bills,  though  advisable,  59. 

of  payment  of  a  bill  need  not  be  stated  by  drawer,  91. 

bat  if  it  is  intended  to  be  payable  at  a  certain  place  by  drawer,  it 
may  be  inserted  in  body  of  the  bill,  or  in  tlie  direction  to 
drawee,  91. 

where  to  present  for  payment,  250  to  259. — (See  "  Presmtment  for 
Payment.'^) 

of  payment,  if,  stated  in  body  of  bill  or  direction,  or  body  of  a  pro- 
missory note,  that  qualiEcatlon  of  contract  must  be  stated  in  the 
declaration,  250.  356. 

and  in  such  case  a  presentment  there  must  be  proved,  250.  402. 

if  accepted  payable  at  a  particular  place,  presentment  there  neces- 
sary, 259.  356. 

but  bill  must  expressly  state  it  shall  be  payable  at,  and  not  elsewhere, 
otherwise  it  is  payable  generally,  259.— (See  Appendix,  557. 

whenever  presentment  necessary  at,  it  must  be  averred  and  proved, 
402.  250. 

and  though  not  necessary,  yet  if  stated  in  the  declaration,  must  in  all 
cases  be  proved,  402.— (See  ^^ Evidmce.^') 

PLEADING.— (See  '*  Declaration,*^  ^' Debt,''  ^^ Pleas:*) 

consideration  must  be  alleged  in  actions  on  contracts  not  under 
seaU  5*  • 

no  allegation  of  the  invalidity  of  a  record  can  be  averred  in,  9. 

the  illegal  consideration  of  a  specialty  must  be  stated  in,  9. 

when  word  <<at,*'  inserted  before  drawee's  name,  in  a  bill,  such  in- 
strument may  be  described  as  a  bill  or  promissory  note,  21,  note. 

matters,  dehors  of  a  securitv,  may  in  all  cases  be  stated  if  illegal,  77. 

when  a  bill  is  drawn  by  only  one  person  in  name  of  a  firm,  it  may  be 
averred  as  drawn  by  a  firm,  90. 

when  a  bill  is  made  payable  at  a  particular  place  by  drawer,  how 
it  should  be  set  forth  in,  92.  259.  402.  356.— (Sec  "  P/ecw,'* 
^*  Declaration.'^) 

how  to  state  bill  when  no  address  to  drawee,  90. 

when  one  partner  is  a  bankrupt,  in  an  action  on  a  bill  or  note,  it 
should  not  be  stated  in,  that  such  bankrupt  joined  in  the  indorse- 
ment, 115,  6. 

in  an  action  on  a  bill,  need  not  state  that  it  was  delivered,  140. 

aver  notice  was  given  of    indorse- 
ment, 140. 

when  a  bill  is  accepted  after  due  in,  it  may  be  stated  to  be  accepted 
according  to  tenor,  169. 

an  averment  in  pleading,  that  bill  presented  in  due  time,  evidence 
that  it  was  impossible  to  do  so,  mciv  be  received,  248. 
Chitty  on  bills.  4  K 
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PLEADING— (conlmtiedO 

when  a  bill  or  not  payable  at  a  paitieular  place,  no  necesaiijr  to  aver 
notice  of  dislionour  to  acceptor  of  bill  or  maker  of  note,  24d. 

a  special  refuaal  at  the  particiUar  place, 
£52. 

if  a  promissory  note  be  stated  to  be  payable  at  a  particular  place* 
and  it  turn  out  that  place  is  named  only  at  the  bottom  of  it^  it  is  a 
fatal  variance,  253,  4. 

for  points  in  pleading,  relating  to  averments  of  presentment  for  pay- 
ment at  particular  places,  250  to  259,  402. 

in  an  action  for  usury  on  a  check,  the  forbearance  should  be  stated 
in,  to  be  paid  from  time  when  paid,  323. 

notes  made  out  of  England  should  not  be  stated  to  have  been  made 
according  to  statute,  328. 

banker's  cash  notes  stated  as  promissory  notes,  331. 

but  if  indorsed,  may  be  declared  on  as  a  bill  against  indorser,  331. 

when  special  pleas  necessary  in,  374. — (See  "  Defence^**  "  P&ot.") 

PLEAS— (See  «  Defence:') 

to  an  extent  in  aid,  that  a  bill  was  drawn  upon  him  by  original  debt- 
or, which  is  not  due  till  after  inquisition  taken,  is  good,  372. 

and  this,  though  defendant  refused  payment  and  original  debtor  fotk 
it  up,  372. 

under  the  statute  of  limitations,  what  proper,  373.— (See  <<  lAndUh 
tions.^') 

when  a  special  plea  necessary,  374. 

infancy,  coverture,  tender,  set-oflT,  bankruptcy,  insolvency,  and  sta- 
tute of  Limitations,  should  be  pleaded  specially,  375. 

what  evidence  admissible  under  tne  general  issue,  375.— (See  *<  £vi' 
dmce^'*  ^^  Defence.'^) 

POLICY  OF  INSURANCE, 

gaming  in  a,  illegal,  79. 

must  be  interested  in  the  thing  insui'ed,  or  invalid,  79* 

may  be  effected  for,  to  insure  the  payment  of  a  bill  or  note,  140. 

POST.— (See  *^  Notice  of  Non-acceptance  and  Non-payment:') 

notice  of  dishonour  of  a  bill  sent  by,  sufficient,  and  in  all  cases  the 

safest  method,  226. 
and  this,  even  though  the  letter  should  miscarry,  226. 
notice  of  dishonour  sent  by  private  hand,  and  arriving  a  day  after 

post,  parties  are  discharged,  220,  1. 
otherwise  if  no  essential  delay  take  place  in  sending  by  a  private 

hand,  221. 
when  notice  sent  by  two-penny  is  sufficient,  222. 
and  all  notices  sent  by,  ought  to  be  put  into  the  receiving-house^  SS£. 
where  there  is  no  post,  how  holder  snould  give  notice,  222. 
how  notice  of  dishonour  should  be  given  by  the  post,  225. 
bill  or  note,  payable  on  demand,  may  be  sent  by  pcwt  day  after  deli- 
vered, 273. 
when  letter  with  notes  arrives  on  Sunday,  presentment  need  not  be 

made  till  Tuesday,  274.  315. 
notice  of  non-payment  may  be  sent  by,  however  near  the  parties  may 

live,  315. 
and  where  the  parties  do  not  reside  in  London,  notice  may  be  sent 

by  the  next  practical  post,  315. 
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what  18  a  reasonable  time  in  regard  to  sending  notice  bj,  315,  6. 

what  has  been  deemed  laches  in  regard  thereto,  316  to  319. 

the  court  will  not  consider  whether  the  time  of  receipt  corresponds 

with  the  time  when  a  letter  sent  bj,  would  arrive,  318. 
but  if  notice  is  sent  bj,  the  letter  must  be  put  into  at  such  a  time 

that  it  may  arrive  on  the  morning  of  the  day  after  the  sender 

received  notice,  318,  9. 
mode  of  proving  forwardii^  a  letter  bj  post,  408. 
post-mara  evidence  of  time  and  place  when  and  where  letter  put 

into  the  post-office,  403. 
proof-notice,  or  other  paper,  sent  by  post  in  mercantile  transactions, 

always  sufficient,  408. — (See  ^*EvtaenceJ*^) 
question  sometimes  arises  as  to  what  is  the  requisite  proof  of  the 

fact  of  sending  by  post,  408. 
instance  and  example  each  way,  408^  9. 

POST-MASTER, 

general,  not  liable^  if  bills,  &c.  are  lost  out  of  letters  put  into  post- 
office,  150. 

dejraty  may  be  sued  for  neglect  in  not  delivering  letters  in  due 
time,  150. 

POST-OFFICE-— (See  «  Post.") 

when  a  cleric  to  it,  may  be  called  to  dve  evidence  as  to  genuineness 

of  hand-writing,  and  whether  it  be  feigned,  386. 
argument  to  support  this  position,  38r. 
on  proof  of  notice  of  dishonour  given,  it  will  suffice  to  show  that  a 

letter  containing  such  notice,  was  put  in  the  proper  post-office,  408. 
post-mark,  evidence  of  time  and  place  when  and  where  letter  put 

into  the  post-office,  408. 

POST-MARK.«-<See  «<Po«^mfee.") 

PRACTICE.— (See  «  jfc/wn,"  «  AffidavU,''  ^'Arre$t,'^  «  Bmly''  «'  Decla- 
ration,^' «  Dtfenct^^^  <*  Demurrer;*  «  Error^**  «  ExempHom,^^  ^^Judg- 
menty"  *^ Pleas  and  FUadingy"  *^  Reference  to  Maeter^*^  ^^  Staying 
and  Setting  aeide  ProceedingSy**  ••  Variance^^^  **  Fent^e.") 

PRECEDENTS.— (See  ^^ Jljfldamis,*'  ^^ Declarations,*'  *' Judgments.^* 
"  Notice  to  proveJ^) 

Ofcffidavita  to  hold  to  hail,  487,  8.— (Sec  «  Affidavits.^) 

on  promissory  notes* 

payee  against  maker,  487. 

the  like  in  another  form,  487.  ' 

indorsee  against  maker,  487. 

indorsee  against  indorser,  488. 

an  biUs  a/exchange^ 

payee  against  acceptor,  488. 

indorsee  i^inst  acceptor,  488. 

payee  agunst  drawer,  default  payment,  488. 

indorsee  against  drawer,  488. 

the  like  on  default  acceptance,  488. 


PRECEDENTS— (con/tnti«fO 

of  declaraticns. 

1.  In  iwatiwiprff.— (Sec  other  precedents,  3  ChitL  on  Plead.  1  to  61. 
on  promissory  notes. 

pajee  against  maker,  489. 

pajee  against  maker  of  a  note,  payable  by  instalmeits,  for 

the  whole  sam  on  one  default,  491. 
the  like  for  one  instalment  due,  492. 
first  indorsee  against  maker,  492. 
statement  of  a  second  or  subsequent  indorsement,  494. 
short  statement  of  indorsement,  494. 
indorsee  against  indorser,  the  maker  hating  refused  ptT- 

ment,  494. 

en  checks  on  bankers* 

Cyee  of  check  against  tiie  drawer,  496. 
arer  againit  the  drawer,  497. 

on  inland  bills  of  exchange. 

payee  against  acceptor,  498. 

nrst  indorsee  against  acceptor,  500* 

second  or  subsequent  indorsee  against  acceptor,  500. 

drawer  against  acceptor,  on  a  bill  returned  to  and  taken  op 

by  drawer,  500. 
payee  against  drawee,  drawee  having  refused  acceptance, 

501. 
payee,  &c.  against  drawer,  &c«  acceptor  having  rdm 

payment,  503. 
payee,  &c.  against  drawer,  where  drawee  conid  not  be 

found,  504. 
payee  &c.  against  drawer,  &c.  where  the  drawee  had  m 

effects  of  the  drawer,  505. 
form  of  averment  of  demand  of  fresh  biUj  when  a  billies 

been  lost,  505. 

en  foreign  bills  of  exchange. 

payee  against  acceptor,  50r. , 

drawer  or  indorser  against  acceptor,  508. 

payee  against  drawer,  &c.  bill  having  been  protested  m 
non  acceptance,  508. 

the  tike,  the  bill  having  been  protested  for  non-pajmest, 
509. 

payee  against  drawer  on  bill  protested,  as  well  for  non- 
acceptance  as  for  non-payment,  510. 

indorsee  against  drawer  or  indorser,  511. 

in  debt* 

payee  of  note  against  maker,  511. 
payee  of  bill  against  drawer,  512. 

of  notice  to  plaintiff  to  prove  consideratiorh  515. 
of  judgments. 

on  demurrer  and  reference  to  the  master,  514. 

b^  default  and  reference  to  the  master,  519. 

similar  iud^ents  with' continuances  between  interlocatoij 
and  filial  Judgment,  516. 


PRECEDENTS— (conimt/ed.^ 

of  depositions  in  bankn^cy. 

affidavit  of  one  petitioning  creditor,  519. 

affidayit  of  several  petitioning  creditors,  519« 

affirmation  of  a  Quaker,  519. 

affidavit  to  obtain  country  commission,  520. 

proof  of  petitioning  creditor's  debt,  520. 

deposition  for  money  lent  on  bankrupt's  note,  5£1. 

— ^—  on  bankrupt's  note,  indorsed  by  a  third  person, 

521. 
— — -^— «  on  notes,  one  made  and  the  other  indoraed  by 

bankrupt,  521. 

■  on  a  bill  drawn  and  indorsed  by  bankrupt,  522. 

■  on  a  bill  drawn  bj  bankrupt  and  inoorsedby 

third  person,  522. 
•  for  a  debt  secured  by  several  bills  stated  in 

schedule,  523. 
form  of  a  claim,  523. 

PREFERENCE,  FRAUDULENT— (See  ''  Fraiiduknt  Preference.'') 

PRESENTMENT     FOR     ACCEPTANCE,      158     to      165.— (See 
^*  Drawee^''  ^^  Acceptor^''  ^^  Non-Acceptance^'^  ^^  Notice  of  Non- 
Acceptance.'^ 
I.  IVhen  it  is  necessary^  159. 

it  should  be  made  to  the  drawee  or  his  authorized  agent,  163 

when  a  bill  is  drawn  payable  after  sight,  158. 

but  in  other  cases  it  is  not  necessary,  158. 

but  in  most  cases  advisable,  159. 

in  Bristol  it  is  not  usual  to  present  for  acceptance  or  to  accept, 

drawer  and  indorser  may  be  immediately  sued  when  drawee  re- 
fuses to  accept,  159. 

the  bill  should  De  presented  for,  as  soon  as  possible,  159. 

when  an  a«cnt  is  liable  for  not  presenting,  159.— (See  "  Agent.") 

when  a  bill  is  not  directed  to  any  one,  but  is  accompanied  by  a 
letter  of  advice,  stating  who  is  to  be  the  drawee,  it  should  be 
shown  to  that  person  for  his  acceptance,  159. 


and  It  IS  the  same,  where  no  consideration  was  given  for  the  bill, 
159. 
2.  Time  when  presentment  for  should  be  made^  159  to  163. 

when  bill  payable  after  sight  it  should  be  presented  in  a  reason- 
able time,  159. 

what  has  been  deemed  to  be  a  reasonable  time,  163. fSee 

'' Reasonable  Time.*')  ^ 

what  have  been  deemed  laches  in  this  respect  in  case  of  a  for- 
eign bill,  and  what  not,  160 — (See  «  Laches.") 

holder  of  an  inland  bill  payable  after  sight  is  not  bound  to  pre- 
sent it  for  instantly,  161,2. 

but  when  presentment  is  made,  it  should  be  in  the  usual  hows  of 
business,  163. 

<»t  a  war  or  accident  will  excuse  a  neglect  to  make  a  present- 
ment, 163. 
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PRESENTMENT  FOR  PAYMENT— (con««t<ed.) 
2.  By  and  to  Ufkom  and  where  presmtment  should  be  mad^^contimd] 
when  it  may  be  made  at  acceptor's  agent,  £60. 
and  when  an  instrument  is  payable  at  one  of  two  places,  pre- 
sentment to  the  one  or  the  other  sufficient^  S60. 
and  in  an  action  on  such  instniment^  no  defence  to  say^  if ' 

had  been  presented  at  the  other  it  would  have  been  paid,  £tV. 
when  bill  is  accepted,  payable  at  a  particular  place,  preseotnie:!: 

must  be  there,  260. 
and  if  such  presentment  is  made"^  and  payment  refused,  go 

further  need  be  made,  S60. 
and  if  the  person  at  whose  house  bill  payable  is  no  party  to  it 

an  answer  there  is  sufficient,  260. 
if  such  person  be  holder,  and  he  finds  no  effects,  he  may  treat 

bill  as  dishonoured,  261. 
a  bill  or  check  payable  at  a  banker's,  presentment  to  their  cleri 

at  clearing  house,  sufficient,  261. 
and  if  not  qualified  acceptance  and  according  to  the  late  act 

presentment  \o  drawee  will  suffice  to  charge  drawer  and  b- 

dorsers,  26L 
and  this  presentment  must  be  proved,  402< 
not  necessary  to  prove  presentment  was  made  by  person  nm^ 

in  declaration,  402. 
if  drawee  removed,  holder  must  find  out  whither,  and  presest 

there,  261. 
but  if  he  has  absconded,  or  never  lived  there,  holder  ne^d  no: 

make  any  further  inquiries,  261 . 
if  he  has  left  the  country,  what  presentment  will  do,  $61. 
if  drawee  dead,  holder  should  inquire  for  his  personal  repre- 

sentative,  and  in  case  there  is  none,  should  present  at  lir 

ceased's  house,  262. 
and  in  order  to  charge  indorser,  bo  demand  for  payment  nee^i 

be  made  on  drawer,  262. 
3.  Time  when  to  be  presented  for  payment^  202  to  269.— (Sec  "  Am- 

putation  of  Timey^'  *<  Days  of  Graee^^^  <*  Time^' '« ^i»f «:; 
depends  on  the  terms  of  the  instrument  itself,  262.  [-^ 

and  when  no  time  expressed,  depends  on  other  circomstiix:^ 
when  ought  to  be  made,  determined  by  tiie  court.  262. 
holder  receiving  bill  near  time  when  due,  is  no  excaseforoou:' 

sion  of  presentment,  262.  .^ 

no  days  of  grace  allowed  when  bill  is  payable  on  demand,  '^&> 
all  other  bills  allowed  them,  263.*— (See  <'  Days  of  Gf^^ 

^Usance.'") 
by  what  style  the  bill  is  to  be  calculated,  263.— (See  "  W' ,' 
at  or  near  Hamburgh  the  holder  not  bound  to  present  bill  antii 

eleventh  day  after  it  is  due,  265. 
but  this  rule  seems  to  vary  from  the  Hamburgh  ordinance,  •(>'• 
when  last  day  of  grace  in  England  is  on  a  Sunday,  Christmas^^^' 

or  Good  Friday,  presentment  must  be  on  the  preceding,  *^'- 
in  other  cases  presentment  before  third  day  is  a  nullity^  36o^ 
when  bills  payable  at  usances  should  be  presented,  ^^  ^  *^ 

(See  <*  Usances.^*) 
when  bills  payable  after  date  or  after  sight,  268|  9.-n^ 

^' Date,'' ^^ ^t  Si^ht.'') 
what  is  reasonable  time  for  so  doing  question  for  jary*  ^^  *' ' 

27  U 
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PRESENTMENT  FOR  TAYME'ST— {continued.) 

When  billsj  notea^  and  checks  payable  on  demand  shfiidd  be  presentedy 
269  to  276.— (See  ^^ Demand/^  ''Seasonable  rime") 
no  days  of  grace  allowed  on  such  bills,  269. 
should  be  presented  within  a  reasonable  time  after  receipt,  269. 
what  is  reasonable  time,  a  question  of  law  and  fact,  269,  270. 
reasonable  time  must  be  accommodated  to  the  other  business  and 

affairs  of  life,  269. 
and  a  bill  or  note  need  not  be  presented  the  same  day  issued, 

and  twentj-four  hours  is  a  reasonable  time,  271,  2,  3. 
bill  or  note  given  for  cash  to  a  person  making  his  livelihood 

bj  profit  on  such  bills,  what  is  reasonable  time,  difficult  to 

say,  271. 
but  when  given  in  payment,  any  time  beyond  usual  course  of 

business,  is  unreasonable,  271. 
a  presentment  of  such  a  bill  or  note  the  day  after  receipt  is 

sufficient  if  made  within  usual  hours  of  business,  271. 
and  this  rule  preva^ils  when  the  bill,  &c*  is  given  to  a  banker  by 

way  of  payment,  273. 
and  such  bill  or  note  payable  elsewhere  than  in  the  place  where 

given,  what  is  a  reasonable  time,  273,  4. 
what  is  a  reasonable  time  for  presenting  a  check  on  a  banker 

for  payment,  274. 
•    but  the  rule  allowing  each  party  to  retain  a  bill,  note,  or  check 

until  next  day,  will  not  be  extended  to  a  succession  of  per- 
sons, 276. 

4.  Time  of  the  day  when  the  presentment  should  be  made^  276  to  278. 

in  a  reasonable  time  before  the  expiration  of  the  day  bill  due, 
276,7. 

and  if  by  custom  there  are  limited  hours  for  payment,  a  pre- 
sentment out  of  them  improper,  277. 

this  rule  extends  to  a  person  of  a  particular  trade,  where  such 
custom  is  peculiar  to  such  trade,  277. 

and  if  not  aone  in  such  hours,  holder  not  entitled  to  pro- 
test, 277. 

no  inference  that  presentment  was  made  in  due  time  is  to  be 
drawn  from  a  notary's  presenting  it  in  the  evening,  277. 

but  if  presentment  ?s  made  after  such  hours,  and  an  answer 
returned,  it  is  good,  277. 

and  when  party  to  pay  bill  is  not  a  banker,  presentment  at  any 
time  of  day  is  sufficient,  27&. 

5.  Mode  of  presentment  J  278,  9. 

unless  bill  paid,  it  ought  not  to  be  left,  278. 

and  if  it  is,  presentment  is  not  considered  as  made  till  money 

called  for,  278. 
doubtful  whether  a  banker  is  guilty  of  neglect  in  giving  up  bill, 

and  taking  acceptor'9  check  on  another  banker,  278,  9. 

6.  Circumstances  arising  between  presentment  and  aclttal  payment^ 

279  to  280. 
when  bill  or  check  is  given  on  a  condition,  and  the  drawer  dis- 
cover that  it  has  Men  performed,  he  may  refuse  payment, 
279. 
a  banker  cancelling  acceptance  or  drawer's  name  by  mistake^ 
may  yet  refuse  to  pay  the  bill  or  6heck,  279. 
Chittt  on  bills.  4  L 
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PRESENTMENT  FOR  PAYMENT— (con/mwcrf.) 

6.  Circumstances  arising  between  presentment  and  actual  paymti]!- 
(continuecl.) 

where  drawee  promised  to  pay  bilU  If  holder  would  fore:^ 
charge  for  duplicate  protest^  and  holder  would  not,  the  dra^f 
not  bound,  279. 

presentment  of  a  ch^k  bj  one  banker  to  another,  who  marks  i 
as  good,  such  other  must  pay  it  at  all  events,  279. 

7.  PleadingSy  and  Evidefic'e  respecting^ 

in  action  against  acceptor  of  bill  or  maker  of  a  note,  when  ne- 
cessary to  aver  presentment,  361.  558,  9. 

advisable  to  do  so  in  one  count,  402. 

it  must  be  proved  if  stated,  40£. 

in  an  action  against  drawer  or  indorser  of  a  bill,  or  indorserof: 
note,  presentment  for  payment  to  acceptor  must  be  prove: 
402. 

not  necessary  to  prove  that  presentment  was  made  bjper^^^ 
stated  in  declaration,  402. 

but  not  necessary  to  prove  presentment  or  demand  on  dn^e-, 
403. 


PRESUMPTION, 

what  is  and  what  not  sufficient,  to  raise,  of  fraud  in  respect  of  blL 

&c.  given  by  one  only  of  many  partners,  33. 
subsequent  approbation  raises,  of  previous  authority,  34. 
compelling  a  party  to  take  goods  on  &e  discount  of  a  bill,  iSm- 

presumption  of  usury,  87* 
alterations  and  erasures  on  a  Mil  or  note  affords,  of  fraud,  105,^- 
indorsement  of  a  bill  after  it  is  due,  when  affords  presttoptioc ' 

fraud,  127.  129. 
bankruptcy  or  insolvency  of  a  party  to  a  bill  which  has  beengnii^' 

teed  by  a  third  person  on  qishonour  of  the  bill,  and  nodce  rr 

ceived,  raises  an,  that  part  of  the  guarantee  is  not  injured/^^ 
promissory  note,  unaccounted  for  twenty  years,  is  presuoiptioo  of  pj 

ment,  286.  305. 
in  an  action  against  the  finder  of  Bank  notes,  if  not  prodocedontn^ 

the  presumption  is  that  value  has  been  received,  335. 


PRINCIPAL.— (See  "^g^m^.") 

how  far  l>ound  by  agent's  acts,  23. 

not  bound  by  an  act  of  an  agent  delegated  by  an  agent,  26* 

unless  by  express  authority,  26. 

if  in  one  absence  a  person  acts  for  a  person,  which  acts  he  atttr 

wards  approves,  he  is  bound  by  sucn  person's  acts  on  a  seco^ 

occasion,  25. 
the  same  where  one  person  usually  signs  an  instniment  in  anolhe:- 

name,  25,  6.  . 

may  call  on  an  agent  to  pay  a  bill  indorsed  by  him  withoat  s  qo^'- 

cation,  142. 
only  bound  by  agent's  admission*,  when  it  relates  to  commercf  ^ 

which  agent  is  engaged  for  principal,  383. 
authority  to  draw  does  not  import  authority  to  indorse,  391- 
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PRISONER, 

notes  made  for  payment  of  weekly  sums  to  a,  under  lord's  act,  must 
be  made  according  to  the  form  there  laid  down,  S35. 

if  one  creditor  insist  on  his  detention,  it  must  be  for  payment  of  a 
sum  not  exceeding  3^.  6d.  per  week,  335. 

of  more  than  one,  not  exceeding  2«.  per  week  each,  335. 

must  be  paid  on  the  Monday  of  jevery  week  so  long  as  he  shall  con- 
tinue in  execution,  335. 

the  court  no  power  to  moderate  the  sum,  335. 

by  whom  thev  must  be  signed,  may  be  so  by  the  creditor's  attorney, 
335.  " 

if  failure  is  made  in  payment,  he  may  be  discharged  on  application 
to  a  judge  in  vacation,  or  to  the  court  in  term,  335. 

but  must  execute  an  assignment  and  conveyance  of  his  estate,  335. 

further  decision  on  this  stat.  collected  in  Tidd's  Prac.  6th  edit  381 
to  384—335. 

insolvent  debtor,  when  discharged  from  liability,  486. 

PRIVILEGE— (See  «  ./2«omcy.")    . 

an  attorney  does  not  lose  it  as  acceptor  of  a  bill,  14. 

PROBATE.— (See  "i&xwWor.") 

a  person  having  obtained  a  probate  of  a  forged  will,  and  payment  of 
a  bill  made  to  him  is  valid,  280. 

PROCURATION— (Sec  ''  JJgent.'') 

drawing,  accepting,  and  indorsing  by.— (See  '*  ^gent.''*) 

when  an  act  is  done  by,  it  ougnt  to  be  stated  on  the  instruments, 
otherwise  agent  is  liable  personally,  27.  107.  174. 

but  this  does  not  extend  to  a  government  agent,  28. 

how  to  sign  a  bill  drawn  by,  90. 

how  to  indorse  a  bill  by,  133. 

when  any  act  in  relation  to  a  bill  is  done  bj,  it  may  be  stated  in  the 
declaration  to  be  done  by  the  principal,  357. 

acceptance  of  a  bill  after  it  has  been  drawn  and  indorsed  by  procu- 
ration, what  it  admits,  391.—-(Sec  **  Jldmissioriy^*  "  Evidence,'^) 

PROMISE.— (See  <<  wJgYCcwen/,"  '^  Mmissian.^') 

to  givcf  time  for  payment  of  pre-existing  debt  how  far  valid,  95. 
su^equent  to  pay  dishonoured  foreign  bill,  cures  want  of  protest, 

216. 
to  pay  a  bill  by  a  party  discharged  from  laches,  waives  such  laches, 

234, 5.  # 

instances  and  examples,  235.  0 

how  far  a,  made  unaer  misapprehension  of 'law  to  pay  a  dishonoured 

bill,  valid,  236. 
such  a  promise  would  operate  in  discharge  of  the  proof  of  protest  to 

a  foreign  bill,  237. 
after  declaration  filed,  operates  in  holder's  favour,  237. 
and  if  such  promise  was  made  to  any  party  to  bill,  and  another  has 

taken  it  up,  latter  may  sue  the  party  making  it,  237. 
but  a  promise  made  without  knowledge  of  non-acceptance  or  laches, 

is  not  valid,  238. 
*and  a  promise  ought  to  be  an  admission  of  holder's  right  to  receive 

payment  of  the  bill,  239. 
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PROMISSORY  'SOTK^— {continued.) 

how  to  be  construed  and  given  effect  to— (fon^tnucc/.) 

but  addition  of  another  nsftne  after  it  is  drawn  will,  unless  it  is 

due  by  way  of  indorsement,  104. 
transferrableby  indorsement,  so  as  to  vest^  legal  interest,  109.— 

(See  **  Indorsement^^) 
doubtful  whether  the  statute  19  Geo.  2.  c.  32,  extends  to,  118. 
payable  on  demand,  not  exceeding  £100,  maybe  re-issued  after  par. 
ment  by  the  maker,  130. 
after  indorsement,  may  be   declared   on  as  a  bill,   142. — (Set 

"  Indorsement,^^) 
maker  of  a,  giving  money  to  an  agent,  who  tenders  it  to  holder 
and  demands  bill,  but  who  cannot  find  it,  how  far  such  maker 
liable  on  it,  279. 
unaccounted  for,  for  twenty  years,  is  presumption  of  payment. 
287.  303.— (See   *' Payment.^') 
of  the  eff*ect  of  giving  time  to,  and  releasing  the  maker,  200  to  £9r. 

(See  '^ Payment.'^ 
of  the  effect  o^  taking  part  payment,  207.— (See  «Pflyw»eirf.") 

2.  Particular  poirUs  relative  to  Promissory  Notes^  324  to  331. 

defined,  324. 
*  the  usual  form  of  a  promissory  note,  324. 

the  legal  titles  of  the  parties  to  same,  324.  * 

on  thie  origin  of  them,  324. 

Lord  Holt  a  strenuous  opposer  of  actions  on  them,  325. 

this  gave  rise  to  statute  3  &  4  Anne,  c.  9,  made  perpetual  by  r 
Anne,  c.  25.  s.  3.,  325,  6. 

enactment  of  that  statute,  325,  note,  326. 
.  this  statute  does  not  extend  to  Scotland,  327. 

but  notes  made  in  Scotland  are  good  by  other  stats.,  327,  &  note. 

notes  made  out  of  England  are  valid,  but  should  not  be  de 
clared  on  as  such,  327. 

forgery  of  a  Scotch  bank  note  not  within  2  Geo.  2.  c.  25.,  srr. 

notes  made  out  of  Great  Britain  cannot  be  circulated  in  it,  on- 
less  duly  stamped,  328.     Appendix,  546. 

exception  in  favour  of  Ireland,  328. 

the  more  recent  enactment  on  the  dubject  applies  only  to  note^ 
payable  to  bearer  on  demand,  328.  546. 

the  maker's  name  may  be  written  on  any  part  of  note,  328. 

instance  and  example,  328. 

observations  on  the  statute  of  Anne,  328. 

with  respect  to  time  when  a  note  is  payable,  no  difference  be- 
tween  that  and  bills  of  exchange,  328. 

maker  entitled  to  three  days  of  grace,  when  payable  to  bearer 
or  order,  329.— (See  **  Days  of  Gruce.^') 

must  not  be  payable  out  of  a  particular  fund,  329.— (S.'* 
"  Bills  of  ExchangCy*^  *'  Go/Umgcncy.") 

bear  no  similitude  to  a  bill,  till  after  indorsement,  329. 

this  point  once  fixed,  the  rules  of  bills  of  exchange  ^11  pre- 
vail, 330. 

with  respect  to  coal  notes,  how  they  should  be  made,  330^— 
(See  «  Cod  Notes.") 

Form  and  qualities  of  promissory  notes,  &c.  334  to  336. 
no  formal  set  of  words  necessary  to  its  validity,  334. 
but  it  must  amount  to  an  absolute  promise  to  pay,  334. 
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PROMISSORY  NOTES— (con^muerf.) 

2.  Particular  proof  relative  to  Promissory  Notes — [continued*) 

a  note  promising  to  account  with  another,  or  his  order,  for  a 

certain  sum,  is  good,  334. 
what  forms  have  been  adjudged  as  being  good  notes,  334,  5. 
thej  need  not  be  payable  to  B.  or  order,  334. 
a  mere  ackaowled^ent  of  a  debt,  without  words  inferring  a 

promise  to  pay,  is  not  a  good  note, -335. 
I.  O.  U.  such  a  sum  is  not  a  note,  and  need  not  be  stamped,  335* 
it  is  evidence  of  a  debt  only,  335. 
an  instrument  acknowledging  the  receipt  of  a  draft  for  payment 

,of  money,  and  promising  to  repay  it,  is  not  a  good  note,  335. 
but  it  is  a  special  a^eement,  335. 

advisable  to  insert  in  notes  the  words  "value  received,"  335. 
note  given  under  Lord^s  act,  must  be  made  in  the  form  pre* 

8crU>ed  by  statute,  335. — (See  ^^  Prisoner. ^^ 
Requisites  of  notes,  336  to  340. — (See  *'  Bills  of  Exchange. ") 
they  must  be  payable  at  all  events,  336. 
must  be  for  the  paj^ment  of  money  only,  336. 
a  note  promising  to  pay  money  in  East  India  bonds  bad,  336. 
the  same  of  a  note  to  pay  money,  and  deliver  up  horses  and 

wharf,  336. 
and  surrender  A.  B's.  body,  336. 
a  promise  to  pav  money  in  a  certain  tim^  made  by  defendant  to 

plaintiff,  it  defendant  did  not  pay  the  salne  for  his  brother, 

IS  bad,  336. 
the  same  where  it  depends  oa  sufficient  being  bequeathed  by  a 

person's  will,  or  he  is  otherwise  able  to  pay  it,  336. 
'the  same  when  it  is  made  to  pay  money  alter  aaother's  mar- 
riage, 330. 
the  same  out  of  a  fund  arising  from  the  sale  of  a  reversion,  336. 
the  same  arising  from  the  sale  of  the  White  Hart  inn,  St.  Al* 

bans,  when  sold,  336. 
for  instances  and  examples  the  other  way,  336,  7. 
notes  payable  on  the  death  of  a  person,  are  good,  337. 

when  a  ship  is  paid  oflT,  good,  337. 
need  contain  no  words  rendering  it  negotiable,  337. 
rules  relative  to  bills  of  exchange,  will  in  all  cases  apply  to 
,  notes,  337,  8. 
Of  notes  joint  and  several,  and  joint  only,  338  to  339. 

when  made  by  several,  and  exgressed,  we  j»romise,  &c.  it  is 

joint  only,  338. 
but  if  signed  by  several,  and  expressed,  I  promise,  &c.  joint 

and  several,  338.     * 
but  if  it  appear  on  the  face  to  be  the  sole  note  of  A.,  it  cannot 

be  declared  on  as  being  the  joint  note  of  A.  and  B.,  though 

given  to  secure  a  joint  debt,  339.        * 
in  an  action  on  a  joint  note,  if  all  the  parties  to  it  are  not  joined, 

advantage  can  only  be  taken  by  plea  in  abatement^  339. 
but  if  one  De  an  infant  he  should  not  be  sued,  339. 
if  there  be  a  joint  and  several  note  of  two  persons,  one  surety 

for  the  other,  and  holder  knowing  it,  accept  a  composition 

from  the  other,  this  will  discharge  the  surety,  339. 
Of  the  stamn. 
*    stamp  ciuties  reeulated  by  the  55  Geo.  3.  c.  184.,  340.  538* 
List  of,  Appendix,  547. 
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PROMISSORY  ^OTES— {continued.) 

^       %  Particular  points  relative  to  Fromisaory  notes^contimud*) 

same  as  stamp  and  bills,  except  as  to  note,  re-issjiaue  after 

payment  bj  the  maker,  340. 
for  the  regulations  with  respect  to  starap&-*(See  '^  Stompf^*  and 
the  statute,  Appendix,  538.) 
Note^  in  all  tmnte  in  which  a  distinction  between  bills  and  notei  otl 
not  pointed  ouiy  the  rules  of  the  one  wUi  govern  the  other^  S40. 

PROOF— (Sec  "  Evidenccj'^  "  Bankruptcy. ") 

PROTEST— (See  "  Noiary."^) 
1.  In  general. 

may  be  immediately  made  for  non-acceptance,  if  drawee  lose  a 

roreign  bill  and  refuse  to  give  a  promissory  note,  157. 
may  be  immediately  made  for  non-payment,  if  refused  whe: 

due,  though  the  bill  or  note,  have  not  been  obtained,  15r. 
may,  and  in  some  cases  must  be  made  for  better  securitjf  15S. 
may  be  made  for  non-acceptance,  nf  the  bill  is  directed  to  do 

one,  but  is  accompanied  with  a  letter  of  advice,  gtatiog  k 

drawee,  and  he  refuse,  159« 
cannot  be  made  for  non-payment  on  an  inland  bill,  unless  tc* 

cepted  in  writing,  173. 
may  DC  n^doi  for  non-acceptance, '  if  bill  is  payable  in  t  Iu|< 

town,  and  acceptance  does  not  point  out  a  particular  bosie 

there,  174.  . 

not  necessary  to  a  foreign  bill  after  didionour,  and  no  effects  in 

drawee's  hands,  199. 
in  action  on  a  foreign  bill  must  be  averred,  562.— (See  ^^Mtf- 

ment.^') 
not  necessary  in  cases  of  inland  bills  when  proceeding  for  inte- 
rest, 362. 

%  ()f  the  protest  for  non-acceptance,  when  necessary. 

when  notice  of  ^non-acceptance  of  a  foreign  bill  neceBsaijv  p" 

test  is  likewise,  215. 
want  of  such  protest  cannot  be  supplied  by  evidence,  215. 
made  abroad  on  a  foreign  bill,  by  a  notary  public,  is  suiciffi^ 

evidence,  and  need  not  be  proved,  £15. 
otherwise  if  such  protest  is  made  here,  216,  219. 
and  such  protest  m)|st  be  proved   by  the  notary  who  tm^ 

it,  219. 
want  of  effect  in  drawee^s  hands,  excuses  the  want  of  it»  S1t)< 
the  same  if  a  subsequent  promise  is  made,  216. 
advisable  in  ,all  cases  to  make  the  protest,  and  how  it  should  be 

done,  216.  .         - 

notary's  dutyVhen  making  a  protest  on  a  foreign  bill,  SlS,'- 

(See  «  Notary  Fublic.^^) 
noting  a  bill  will  not  supply  place  of  protest,  216. 
when  no  notary  in  place  where  bill  dishonoured,  how  prot^^ 

should  be  made,  216. 
said  that  it  should  be  made  between  sun  rise  and  sun  set,  ^l' • 

.  in  ^neral  at  the  frface  where  m 
dishonoured,  217. 
but  when  bill  is  directed  to  one  place,  and  accepted  fsjviiti^ 
another,  protest  may  be  made  at  one  or  the  other^  2ir. 
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PROTEST^con/muerf.) 

2,  (y  the  protest  for  non-^icceptanee^eonttnued,) 

form  should  conform  to  custom  of  place  where  made,  217. 
how  it  should  be  made  on  a  conditional  or  partial  acceptance,  217« 
should  contiain  a  cop^r  of  the  bill,  and  inaorsement  on  it,  217, 
and  when  made  in  this  countk*/  ought  to  be  stamped,  217.    Ap« 

pendix,  554. 
in  case  of  a  foreign  HbtU,  no  copy  of  the  protest  need  be  sent 

with  the  notice  of  dishonour,  217.  224. 
otherwise  in  case  of  an  inland  bill,  and  it  must  be  sent  within 

fourteen  days  after  made,  217.  225. 
on  an  inland,  for  non-acceptance,  or  non-pajment|  may  be  drawn 

up  at  any  time  before  tnal,  218. 
but  it  must  first  be  noted  in  proper  time,  218. 
may  be  made  on  what  kind  of  inland  bills,  218* 
interest  recoverable  on  an  inland  bill  from  drawer,  though  no 

protest  be  made,  218* 
on  an  inland,  by  no  means  necessary,  219. 
ti«e  when  protest  must  be  made,  223  to  225. — (See  <<  Notice  of 

NonF^iceeptanee,  '*) 
on  a  foreign  bill,  it  should  be  made  within  usual  hours  of  busi» 

ness,  on  the  day  acceptance  is  refused,  223. 
what  accidents  will  excuse  this  omission,  223. 
when  a  protest  is  made  on  an  inland  bill,  and  it,  or  notice  of  it« 

is  not  sent  within  fourteen  days  after,  drawer  or  indorser  not 

liable  for  damages,  225. 
by  whom  notice  must  be  ^ven,  226  to  228. 
to  whom  notice  must  be  given,  228  to  230. 
of  an  inland  bill,  must  be  given  to  the  party  from  whom  holder 

got  it,  229. 
what  has  been  decided  as  being  a  waiver  of  the,  233  to  240 — » 

(See  "  Promise/*  «  Waiver,**  «  Laches/^  **  Notice  of  Non^ 

acceptanee*^^) 
3.  Of  protest  for  better  security^  240. 

it  drawee  absconds,  holder  may  protest  for  better  security,  240. 
and  should  give  notice  of  it  to  drawer  and  indorser,  240. 
holder  may  protest  if  acceptor  become  bankrupt,  240. 
but  neglect  to  make  this  protest,  will  not  affect  holder's  ren^edy, 

240. 
but  holder  cannot  sue,  if  drawer  or  indorser  refuse  to  give  better 

security,  240. 
when  drawee  of  a  bill  makes  an  acceptance  n/jwo  protest^  he 

should  send  the  protest  to  indorser,  240. 
4-  Of  protest  for  non-paymenty  240. 

may  be  made  if  holder  of  a  bill  transferrable  only  by  indorse* 

ment  got  it  without  indorsement,  and  acceptor  refuse  pay- 
ment after  indemnity  offered,  247. 
when  acceptance  refused  to  a  bill  payable  after  sight,  computa* 

tion  of  time  begins  from  date  of  protest,  268. — (See  "  Compu- 
tation of  Time.]') 
if  party  to  a  bill  is  a  banker,  a  presentment  there  after  usual 

hours  of  business  does  not  entitle  a  notary  to,  277,— (See 

"  Notary.^) 
holder  refusing  to  accept  payment  of  a  bill  without  the  charge* 

of  a  duplicate,  which  drawee  had  promised  to  pay,  dischar<j;es 

such  drawee.  279. 
CHrrrr  on  bills.  4  M 
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VROTEST^(continued.) 

4.  Of  protest  for  non-payment — (continued,) 

when  bill  has  been  protested  for  non-acceptance,  no  protest  nc- 
cessarj  for  non-payment,  309. 

of  the  form  and  mode  of  protesting  and  giving  notice,  on  non- 
payment, 310  to  313. 

same  rules  prevail  here  as  in  case  of  non-acceptance,  310. 

in  case  of  foreign  bill  a  protest  is  necessary  for  non-pajment, 
310. 

can  only  be  dispensed  with  by  want  of  effects,  310. 

the  form  of  a  protest  for  non-payment  varies  according  to  the 
country  where  it  has  been  made,  310. 

the  form  of,  same  in  England,  310. 

the  stamp  necessary  on'  a,  310. 

of  the  dating  of  a  protest,  311. 

when  an  accepted  bill  is  protested  for  non-payment,  the  protest 
should  be  sent  to  the  drawer  or  indorser,  and  the  bill  be  kept, 
311. 

but  drawer  would  not  be  obliged  to  pay  without  having  the  ac- 
cepted bill  delivered  up  to  nim,  311. 

but  where  payment  of  a  non-accepted  bill  is  refused^  no  risk  in 
sending  back  bill  with  protest,  311. 

where  a  part  of  the  money  is  tendered,  it  may  be  taken,  and 
protest  made  for  residue,  311. 

no  inland  bill  could  be  protested  before  stat.  9  &  10  W.  S.  c. 
17.311. 

enactment  of  statute  as  it  regards  a  protest,  311.  524: 

the  form  of  a  protest  under  it,  312.  524. 

this  protest  or  notice  of  must  be  sent  within  fourteen  dajs  after 
made,  312.  525. 

party  to  whom  sent,  on  production  of,  must  repay  bill,  with  inte- 
rest and  charges,  &c.  312.  525. 

sixpence  to  be  paid  for  such  protest,  312.  525. 

ana J«  default  of  making  such,  right  of  action  forfeited,  Sid.  525. 

hot(teY  of  a  bill  payable  at  sight  not  entitled  to  the  remedy  given 
by  this  statute,  312. 

a  bill  within  this  act  cannot  be  noted  till  the  day  after  last  day 
of  grace,  312. 

no  sum  can  be  demanded  beyond  sixpence,  312.  325. 

doubtful  whether  clerk  of  notary  can  make  this  protest,  312, 

never  necessary  to  protest  an  inland  bill,  in  all  cases  suflScient 

to  give  notice,  312. 
a  protest  must  always  be  made  on  non-payment  of  coal  note*, 

given  under  3  Geo.  2.  c.  26.  s.  7 — 312. 
Of  the  time  when  protest  must  be  made,  and  notice  given,  313  to 

319. 
•  the  protest  for  non-payment,  or  at  least  a  minute  of,  must  be 

made  on  the  day  of  refusal,  3 13. 
but  it  seems  unsettled  whether  it  suflBce  to  note  the  bill  on  the 

day  of  refusal,  and  draw  up  protest  afterwards,  313- 
in  case  of  an  inland  bill,  no  protest  for  nop-payment  till  day 

after  it  is  due,  313^ 
in  regard  to  time  when  notice  should  be  ^?en,  ^nd  the  mode  of 

jriviner  it/2^J3  to  225,  and  313 (See  '^Notice  of  Nofipay- 

mentJ'^) 
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PROTEST— ((jon/tnuerf.) 
Mucellaneoua  Points. 

checks  are  not  capable  of  beln^  protested,  323. 

if  drawee  accept  and  pajk  bill  of  drawer  without  eSects  of  his 

in  band,  and  without  making  a  protest,  he  may  recover  under 

the  count  for  money  paid,  &.c.  365. — (See  **  Declaration.^^) 
in  an  action  against  drawer  or  indorser  of  a  foreign  bill,  it  must 

be  averred  and  proved,  215. 310. 362.405.— (See  "  Averment*^) 
if  averred  in  an  action  on  an  inland  bill^  it  must  be  proved,  405. 

(See  '^Evidence:') 
interest  can  be  recovered  from  drawer  or  indorser  without  proof 

of  protest,  218.312.405.. 

Erotest  under  seal  of  notary  made  abroad  proves  itself,  405. 
ut  if  made  in  England  must  be  proved  by  notary  himself  and 
the  subscribing  witness,  if  any,  405. 
Stamps  on  protests  in  general^  see  Appendix,  554. 

PROTHONOTARY.— (See  "  Reference  to  Master.") 

appointment  to  compute,  notice  must  be  given  in  C.  P.,  3G9. 

PROVISION, 

the  nature  and  amount  of  it  recoverable,  425. 

RANSOM, 

a  contract  to  ransom  a  British  ship  is  illegal,  80. 

goo'ds  captured  by  an  enemy,  illegal,  80. 

REASONABLE  TIME.— (See  <<  Demand,''  «  Notice  of  Non-paymerU.") 
to  present  for  acceptance,  163.— (See  "  Presentment  for  Acceptance.  ) 
to  present  for  payment,  270.^ — (See  ^^  Presentment  for  Paymetit.^') 
what  is  reasonable  time  is  a  (question  of  law,  163.  269,  270. 
what  a  reasonable  time  to  give  notice  of  non-acceptance  and  non- 
payment, 224,  5.315,  16. — (See  **  Notice  of  Noii-acceptance  and 
Non-payment. ") 
a  bill  payable  on  demand  may  be  kept  till  the  day  after  received,  to 

come  within  a  reasonable  time,  271. 
when  a  bill  is  payable  elsewhere  than  in  the  place  where  given,  what 

is  a  reasonaole  time,  273. 
what  is  for  presenting  a  check  on  a  banker  for  payment,  273,  4,  5. 
thie  rule  allowing  each  party  to  retain  an  instrument  till  the  day  after 
receipt,  does  not  extend  to  a  succession  of  holders,  276. 

RECEIPT,— (Sec  «*  Pavment,*^  *«  Presentment  for  Payment.^^) 

writing  an,  on  back  of  bill  paid  by  a  draft,  is  not  evidence  of  an 

agreement  to  incur  the  risk  of  non-payment,  287. 
stamp,  when  it  must  be  affixed  to  a  check  on  a  banker,  88. 
of  the  receipt  for  payment,  303.  305. 
a  person  paying  a  bill  may  demand  one,  303. 
usual  to  give  it  on  back  of  bill,  304. 
and  banker's  duty  to  make  some  memorandum   on  a  bill  paid  by 

them,  304. 
such  receipt  need  not  be  stamped,  304. 
what  other  receipts  need  not  be  stamped,  304. 
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RECEIPT— {continued.) 

wbeo  part  paid,  a  receipt  should  be  given  on  tiack,  or  liable  to  paj 

the  whole  to  a  bona  jMe  indorsee,  904. 
how  tndorser,  who  has  taken   np  a  bill,  is  to  prore  pajment  bj 

him,  S04. 
a  sen«rat  receipt  on  back  of  bill  is  prima  facie  evidence  of  payment 

by  acceptor,  303.  499.  ^    • 

advisable  therefore  to  state  by  what  party  bill  was  paid,  d04. 
what  is  not  prima  facte  evidence  to  prove  payment  bv  acceptor,  304 
to  prove  payment  of  money  lent,  production  of  check  drawn  by  the 

lender  in  favour  of  the  borrower,  and  indorsed  by  him,  is  saflfcient 

304. 
what  receipt  of  partial  payments  made  by  holder  on  bill  will  avoid 

Statute  of  Limitations,  304.  [305. 

if  a  note  is  unpaid  for  20  jears,  it  affords  presumption  of  payment* 
in  an  action  by  payee  against  acceptor,  evidence  that  plaintiff*  was 

discharged  as  an  insolvent  debtor,  and  gave  in  a  blank  schedule,  is 

not  sufficient)  305. 
Upon  payment  of  a  bill  the  party  should  take  care  to  get  the  instro- 

ment  delivered  up  to  him,  305. 
where  there  is  a  competition  of  evidence,  whether  bill  satisfied  or 

not,  possession  will  turn  the  scale,  305. 
accommodation  acceptor,  what  evidence  he  must  give  of  payment* 

399, —(See  ^  Uvidence.'^) 
when  there  must  be  evidence  of  the  hand-writing  of  the  poraon  esr 

titled  to  give  receipt  and  circulation  after  acceptance,  410. 

RECORD.— f See  "  Contract. ^^ 

matter  of,  cannot  be  impeached,  9. 

REDUCING  PROOFS.— (Sec  «  Bankruptcy:^) 
points  relating  thereto,  468* 

RE-EXCHANGE, 

on  dishonour  of  a  bill  drawer  will  be  immediately  liable  for,  wheB, 

106. 
when  to  be  calculated,  on  reference  to  the  master,  369,  STO. 
the  nature  and  amount  of  it  in  general,  and  what  recoverable,  43S 

to  425. 
what  recoverable  in  bankruptcy,  464* 

REFERENCE  TO  M ASTER.^(Sec  «  Judgmmt:') 

general  practice,  S69  to  371. 

on  judgment  by  default  in  an  action  on  a  bill,  damages  computed  br 
369.351. 

same  practice  prevails  in  C.  P.  and  Excheouer,  369* 

on  judgment  by  default,  plaintiff  not  entiUeS  to  final  judgment  till 
after  reference  to,  369. 

when  bill  is  payable  in  foreign  money,  no  reference  allowed,  370. 

reference  allowed  after  interlocutory  judirment  and  death  of  plain- 
tiff, 370.  ^  ^     ^  ^ 

reference  allowed  on  affidavit  after  loss  of  bill,  370. 

this  practice  of  reference,  confined  to  cases  where  bill  specially  de- 
clared on,  351.  370. 
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BEFERBNCE  TO  MASTER— (con/uiuerf.) 

coart  will  not  direct  to  allow  ^reexchtnge  in  an  action  oa  a  bill 

drawn  in  Scotland  upon,  and  accepted  in  England,  370. 
reference  not  allowed  in  an  action  of  debt  on  a  judgment  recovered 

on  a  bill,  370. 
but  it  is  permitted  on  judgment  for  plaintiff,  on  demurrer  to  the 

count  on  the  bill,  370. 
but  in  such  case  a  noUe  prosequi  must  be  entered,  370. 
plaintiff  maj  in  KL.  B.  obtain  a  rule  to  refer  on  same  daj  interlocu- 

torj  judgment  is  obtained  for  want  of  a  plea,  370.  ^    [370. 

but  when  signed  on  demurrer,  he  must  wait  till  the  following  da^, 
on  motion  to  refer  to  master,  no  irregularity  previous  to  judgment  is 

available,  370. 
in  R.  B.  if  defendant's  attomej  wish  to  be  j^esent,  he  must  obtain 

rule  for  that  purpose,  370. 
bat  in  C*  P.  detendant  must  have  notice  of  appointment,  370, 1« 

REFUSAL.— (See  «« Non-aecqptance^*^  "  Nan-paymeni.") 

HE-ISSUABLE  NOTES.— (See  «  Protiw^wy  Notes^*'  <«  Stampt.'*) 

when  re-issoable  after  payment,  and  how  to  be  stamped,  52,  3.  129* 

130,  340. 
statute  55  Creo.  3.  c.  184,  relating  thereto,  540  to  545. 

RELBASE^(See  «< ZacAe9,"  «  NegUct^'  «  fVc&ver.'') 

by  drawer  of  bill  to  the  acceptor,  does  not  affect  payee's  rig^t  of 

action,  5. 
otherwise  on  a  bond,  5. 

when  by  an  excise  officer,  of  a  person  for  penalties  is  a  good  con- 
sideration for  a  note,  75.  ^ 
by  drawer  to  drawee  before  acceptance,  will  not  discharge  a  subse- 
quent one,  190. 
a  general  by  drawer  to  acceptor,  will  as  between  them,  discharge 

acceptor,  190. 
the  effect  of  to  the  acceptor,  290  to  297.— (See  **  Pmmeni.*^) 
the  effect  of  to  prior  indorsers,  298  to  301. — (See  «*  Payment.'^) 
what  circumstances  release  or  discharge  obligation  of  acceptor,  188 

to  193. 
in  case  of  bills,  may  be  by  parol,  373. 
giving  time  to  acceptor,  discharges  drawer  and  indorsers^  290  to  297* 

(8te**  Payment.'^) 
what  discharges  drawer  and  indorser  in  general,  lOf. 

by  neglect  to  present  for  acceptance,  158  to  165. 

by  neglect  to  give  notice  of  refusal  to  accept,  196  to  215. 

by  neglect  to  present  in  due  time  for  payment,  245  to  259. 

by  neglect  to  give  due  notice  of  non-payment,  309. 

by  giving  time  to  the  acceptor,  &c.  290  to  297. 

by  compounding  with  the  acceptor,  301. 

by  the  nolder's  making  the  acceptor  his  executor,  345. 
drawer  cannot  be  called  to  prove  that  he  did  not  draw  without  a 

release.  414^See  **  H^nessJ*) 
as  to  effect  of,  and  release  as  to  competency  of  witnesses,  414  to  418. 

(See  ••  mtness.'') 
acceptor  discharged  on  neglect  to  present  bill  for  payment  when 

atcepted  at  a  particular  place,  if  acceptor  sustain  damage  thera- 

firom»  Rhodes  v.  Gent*  MS. 
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REMEDY, 

in  case  of  the  infraction  of  a  contract,  &c.  regulated  here  accordi-^ 
to  the  laws  of  the  country  in  which  it  is  to  be  performed,  93,  4. 

when  a  bill  is  to  be  paid  in  a  country  where  arrest  is  allowed,  il: 
only  remedy  here  is  by  service  of  process,  93,  4. 

on  a  bill  by  action,  343.— (See  «« ^ciionJ*) 

by  proof  under  a  commission. — (See  ^Bwtkrupicy.*^ 

REMOVAL— (See  "  Mfconding.*') 

of  the  drawee,  effect  thereof  as  to  presentment  for  acceptance  er 

payment,  164.  2G1. 
of  the  drawer  or  indorser,  an  excuse  for  delay  in  notice  of  u^- 

honour,  212,  319. 
in  case  of  drawee  or  maker,  what  averment  of  preseotmeot  is  nf 

cessary,  362. 

RENEWAL, 

no  parol  evidence  of  an  agreement  to  make,  is  admissible,  47.  SM 
an  offer  of,  made  to  indorsee  after  bill  due, 'admits  the  holder's  title 

396,  7.— (See  **  Mmiafion.^^) 
renewing  bill  at  request  of  acceptor,   discharges  drawer  and  b- 

dorsers,  290* 
agreement  to  renew  without  consideration,  not  binding,  and  does  so: 

discharge,  296. 
same  if  a  conditional  agreement  not  performed,  297. 

REQUEST, 

on'bill  to  pay,  62. 

REQUISITES 

of  a  bill  of  exchange,  41,  &c.— (See  «  Billi  of  Exchange.'') 
of  a  promissory  note,  324,  &c. — (See  *♦  Promissory  iVo/e.*') 

RESIDENCE, 

ignorance  of  drawer's  or  indorser's,  when  excuses  delay  in  Dotic«. 
213. 

REVOCATION, 

bv  drawer  of  a  bill,  when  not  revocable,  106. 

of  an  indorsement,  146, 

whether  the  acceptance  of  a  bill  can  be  revoked,  1S6  to  188. 

ROBBERY.--(See  «  Loss.'*) 

ItULE.— (See  ^Judgment,''  ^Reference  to  Master,''  «  Siaying  Pro^' 

nisi,  to  stay  proceedings  in  an  action  on  a  bill,  &c.  ''"^^  v^"] 
on  payment  of  debt  and  costs,  368.— (See  «  Staying  Proemm^^ 

how  and  when  to  obtain  a  rule  to  refer  a  bill  to  master,  ^"^'J^n 
principal,  interest,  and  costs,  369,— (See  "  Seference  to  iwji^^/ 

to  prove  payment  of  money  into  court  the  rntmuBtUp^ 
38a 
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SABAOTH, 

or  Jewish  festival,  excuses  delay  in  giving  notice,  214. 

SALE— rSee  «  ExcIiangeJ') 

of  a  Dili,  when  not  usurious,  77^ 

SATISFACTION.— {See  ''Payment.'') 

of  a  bill  or  prior  debt,  what  amounts  thereto,  95  to  100* 

a  good  plea  in  bar,  373. 

vrfiat  is  not  a  satisfaction,  373,  note,  96,  note,  307,  note. 

SEARCH, 

what  sufficient,  after  drawee,  164, 5. 

what  sufficient  search  after  residence  of  drawer  or  indorser,  213. 

SECURITY, 

bill  of  exchange,  when  a  preferable  security,  3.  9. 
but  there  are  some  disadvantages,  and  what,  4.  [293.  295* 

when  the  taking  security  from  acceptor  discharges  the  other  parties, 
of  protest  for  better  security,  240. 

if  a  bill  is  left  as  security  till  another  is  accepted,  how  it  may  be 
recovered  back,  366. 

SERVANT.— (See  ''Agent.'') 

SET  OF  BILLS, 

points  relating  to  foreig^n  bills  drawn  in  sets,  62. 
stamps  on,  when  made  in  England,  54. — ^Appendix,  549. 

SET-OFF  AND  MUTUAL  CREDIT— (See  ^  Banknq^tcy."} 

due  from  drawer  to  acceptor,  does  not  affect  payee's  right  oi  action  on 

otherwise  in  an  action  on  a  bond,  5.  [a  bill,  5. 

of  a  debt  due  from  ceattd  que  truaU  allowed  defendant  in  an  action 
on  a  bond  given  to  pluntiff  as  trustee,  7. 

not  allowed  on  an  unstamped  bill  or  note,  55^  note. 

holder  of  a  bill  indebted  to  a  bankrupt,  party  to'the  bill,  mar  set  his 
debt  against  amount  of  it,  130.  141. — (See  "Bankruptcy.*^ 

otherwise  if  he  transfer  it,  and  is  afterwards  obliged  to  take  it  up, 
130.  141 — (See  "Bankruptcy.'*) 

when  must  be  specially  pleadedf,  373.  5. 

to  establish  a,  asainst  assignees  of  bankruptcy,  evidence  of  posses- 
sion two  mondis  before  a  secret  act  of  bankruptcy,  is  sufficient, 

398.— (See  «  JS^vWwcc. ") 

but  if  the  act  were  not  secret,  evidence  of  possession  before  the  act 
was  committed  must  be  ^ven,  398. — (See  '*  Bankruptcy.**) 

set-off  and  mutual  credit  in  bankruptcy,  473  to  480. — (See  '^Bank" 
ruptcy.") 

SETTING  ASIDE  PROCEEDINGS, 

l?hen  they  will  not  be  set  aside  for  stating  only  the  initials  of  the 
defendant's  Christian  name,  350. 

SHERIFF, 

a  contiuct  made  in  consideration  of  ease  and  favour,  void,  80. 
may  be  relieved  on  payment  of  costs  of  one  action,  on  attachment 
against  him,  for  not  bringing  in  the  body,  369, 
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SHIP,  .       .^ 

a  contract  made  to  ransom  a  Britiab,  is  TOid,  80. 

SHOP  NOTES,  3Sl^Scc  «  Banfer*'  ComH  iVblea.") 

SHORT  BILLS,  ..  w.  u  ^ 

right  to  have  thcro  or  tiicir  produce  restored  m  bankniplcj,  4tt 

SIGHT.— (Sec  «*  J?ifl«  of  Exchange,**  ^  Prttenimmi,*'  ^Jioi/tmL') 
bills  pajaUe  at,  or  after,  when  due,  ^8. 
interest  recoverable  on  a  bill  payable  after  sig^t,  430* 

SIMONT, 

contracts  made  in  consideration,  void,  79. 

SIMPLE  CONTRACT, 

distinction  between,  and  specialties,  9. 

no  formd  act  necessary  to  constitute,  ITi. 

may  be  discharged  before  breach  by  parol,  189$  9td  vide  95. 

otherwise  if  it  has  been  Imken,  189$  eed  vide  95. 

SMALL  BILLS  AND  NOTES, 

PvifUt  teUUing  to^  

under  £\  void,  43.  60.  67.p-Appendix,  599. 

penalties  for  issuing  them,  Appendix,  530, 1. 
under  £5  void,  if  not  according  to  a  particular  form,  4i-Ap- 
pendix,  585.  , 

they  must  specify  name  and  place  of  abode  of  the  dnwee,  iw 

ryee,  42. 64, 
where  they  are  made,  59. 
they  must  be  attested  by  one  witness,  42.  118.  . 

they  must  not  be  post  dated,  and  be  made  ptyible  vidib 

twenty-ene  days,  42«  60. 
the  form  of,  51*  536. 
cannot  be  indorsed  before  they  bear  date,  1S4. 

after  they  are  due,  126.  ,    . 

must,  when  indorsed,  be  attested,  and  mention  place  or  r^ 
dcnce  and  name  of  indoiBee,  and  bear  date  at  or  Defore  w 
-  making  of  it,  133. 

exception  in  favour  of  Bank  of  England,  536.  ^^  ^ 

notes  for  money  payAle  to  oeim 

demand,  537.^  ^ 

mode  of  enforcing  payment  of  small  notes  before  jMtic««> 

Statutes  relating  tOj  Appendix,  529  to  538. 
Stumpe  relating  to,  Appendix,  544. 

SMUGGLING, 

illegal  consideration,  74. 

SPECIALTIES,  . .  ^^  9. 

bind  parties  making  them,  though  no  sufficient  c(mmmv^* 
therefore  consideration  need  not  be  proved  in  an  w**®^'  n 
but  defendant  maj  avail  himself  of  an  Ulegal  consideiatisi^  y- 
but  must  state  it  in  pleading,  9. 

of  a  bill  or  note,  how  far  prejudices,  96. 
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STAMPS, 

1.  Statutes  relating  to. 

formerly  no  stamp  was  necessary  on  a  bill  of  exchange^  52« 
but  BOW  duty  imposed  on  them  bj  S3  Geo.  S.  c.  3S« — 52. 
regulating  statute  now  is  55  Geo.  3.  c.  184* — 52 — (See  Statute^ 
'       Appendix,  538,  &c.) 
(hi  /n/bndTbills. 

amount  of,  depends  on  the  sum  and  the  time  it  has  to  run^  52, 

(See  Scale,  Appendix,  547  to  549.) 
On  Foreign  bills. 

drawn  out  of  England^  not  chargeable,  52. 

drawn  in,  and  payable  out  of  Great  Britain,  and  not  in  a  set,  the 

same  stamp  as  an  inland  bill,  52.  542. 
if  drawn  here  in  sets,  the  amount  raises  according  to  their  value^ 

52. — ^(See  Scale  Appendix,  549.) 
Exemptions  from  the  duties  on  bills. 

bank  of  England,  52. — Appendix,  550. 

certun  bills  drawn  by  certain  persons  in  public  service,  53» 

550. 
drafts  for  payment  of  money  on  demand,  drawn  on  a  banker 
within  ten  miles  of  the  place  where  draft  is  drawn,  53.  550. 
On  Promissory  notesi 

same  as  inland  bills,  if  not  re-issuable,  £3.'^(See  Scale,  Appen- 
dix, 551  to  554-) 
amount  of,  when  to  be  re-isdued  after  payment^  53. — (See  Scale^ 

Appendix,  551.)  [552* 

amount  of,  on  notes  payable  by  instalments,  53. — Appendix^ 
amount  of,  on  instruments  resembling  the  form  of  a.  note,  for 

less  than  £20.,  53. — Appendix,  55S, 
Exemptions  from  duty  on  promissory  notes* 
bank  of  England,  53. — Appendix,  553. 
notes  payable  on  a  contingency  for  more  that  JS20,  53. — Appen» 

dix,  553. 
penalty  ^850,  in  one  case  J^lOO,  52,  3. 
how  incurred,  dS* 
Decisions  on  the  Stamp  JlctSy  54  to  B^, 

stamp  only  necessary  on  bills  drawn  in  Great  Britain,  54. 
drawn  in  blank  in  Ireland,  filled  up  in  England,  not  necessary^ 
same  when  a  like  bill  was  drawn  in  Jamaica,  54.  '  [54. 

drawn  in  England,  but  dated  at  a  place  abroad^  must  have  a 

stamp,  54. 
a  bill  for  jS50,  with  all  legal  interest,  what  stamp  necessary,  54* 
a  bill  payable  at  sight  is  not  a  bill  payable  on  demand,  so  as  to 

avoid  the  duty,  55. 
a  check  drawn  oh  a  person  not  a  banker,  must  have  a  stamp,  55* 
bills  or  notes  cannot  have  a  stamp  affixed  after  they  are  drawn* 

65,6. 
but  if  it  is,  the  instrument  is  available,  55^  6. 
having  a  wrong  stamp  cannot  be  received  in  evidence,  56,  7* 
a  larger  stamp  valid,  provided  it  be  of  the  proper  denomination, 

57. — Appendix,  538. 
when  bill  paid  by  a  drawer,  he  may  indorse  it  over  to  another 

without  a  fresn  stamp,  57. 
a  bill,  &c.  drawn  in  any  part  of  the  king's  dominions,  where  a 

stamp  is  imposed  on  bul,  as  in  Jamaica,  and  not  having  such 
stamp,  IS  void,  57. 
Chitty  on  bills.  4  N 
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STAMPS— (c(m/fnu«rf.) 

Decnians  an  the  Stamp  Acii^conimutd.) 

otherwise  when  drawn  in  a  forein  imependeni  state,  57. 
when  a  IhII  has  a  wrong  stamp,  bow  far  neglect  ts  preseiEt  !i 

acceptance  or  payment  discharges  drawer  and  indoner,  h 

197.— (See  '*  Notice  of  Non-Acceptariee^'^  "  L^ehei.") 
payment  of  money  intotourt  upon  a  whole  declantioii,pitcb:i 

defendant  from  objecting  to  the  stamp  on  a  bill  or  iiote,5i 
a  bill  or  note  not  haying  a  stamj^,  is  not  allowed  in  evidence  i 

Bet*off)  55. 
a  fresh  stamp  not  necessary,  if  words  of  transfer  bang  odIdi 

by  mistake  are  afterwards  inserted,  66* 
bills  when  due,  paid  by  acceptor,  cannot  be  re^issaed  inh»t\ 

new  stamp,  130. 
exception  in  favour  of  notes  of  hand  under  ^6100,  sad  pnii 

on  demand,  ISO. — Appendix,  551,  ^ 
a  check,  when  necessary  to  have  the  stamp  of  a  receipt,  26E. 
what  receipt  need  not  have  a  stamp,  304,  note. 
in  what  cases  a  check  is  exempted  from  stamp  duties,  S2f. 
when  defendant  objects  to  insufficiencr  of  stamp,  proof  bi 

printed  copy  of  stamp  act  not  sufficient,  411^See  <'ir 

may  not  inspect  bill  or  note  to  ascertain^  368. 
3.  On  protests,  [55t 

Stamps  on  protests  for  non-acceptance,  what,  2lT^^AffBik 

for  non-payment,  31 1. — ^App^idiz,  55i 

STATUTE  OF  LIMITATIONS.— (See  ^*LimUations,SttMifl 

STATUTES* 

5  Richard  2,  st  1,  S,  11. 
S3  Henry  6,  ch.  9,  relates  to  ease  and  fatour  to  sheriff,  8a        'J 
3S  Henry  8,  ch.  9,  disallowing  the  assignment  of  choses  in  >(^<^f 
21  ,  ch.  18,  relating  to  clergymen,  traders,  and  fermert,  !^' 

5  Edward  6,  ch.  16,  relates  to  the  Sit  of  offices,  79.  l^^ 

13  Elizabeth,  ch.  7,  to  bankrupts,  430,  1. 

31 .— .^  ch.  6,  to  simony,  79. 

1  James  1,  ch.  15,  s.  14,  to  bankrupts,  120.  £82*  170* 

3 ^  ch.  8,  to  bail  in  error,  427. 

21 ,  ch.  19.  8.  2,  to  bankrupts,  431. 

16  Charles  2,  ch.  7,  avoids  all  securities  for-money  lost  at  pisjt  "^^ 
29 ,  ch.  3,  s.  4,  statute  against  frauds,  3. 

5  William  and  Mary,  ch.  22,  relates  to  bank  of  Englsiid»  11 

5  *       »  ch.  21,  exempt  bank  bills  from  stampSf  52. 

5  " — f  ch.  20,  relates  to  the  bank  and  bukf^ 

332. 
8&9 ,ch.20,  to  the  bank  and  bank  wtes, 

332. 

9  &  10 ,  ch.  17,  places  inland  bills  on  same  foofi« «» 

foreign,  12.  6r.  151.  6.— Appendix,^** 
1  Anne,  stat  2,  ch.  22,  relates  to  alteration  of  Wlls,  &c-  ^^'  ,. 
3  &  4  Anne,^tat.  2,  ch.  9,  confirms  9  &  10  William  3,  ch-  J' "^ 

12.  6r.  97.  152.  229.— Appendix,  535. 

6  Anne,  stat.  2,  ch.  12,  restrains  bills  drawn  by  a  corparaUon,  i^. 

7 ^  sUt.  2.  ch.  25,  makes  3  &  4  Anne,  c.  9,  peipctnal,  »-^' 

8 ,  stat.  2,  ch.  9,  relates  to  apprentices,  80. 
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STATUTES— {contimed.)  [6.  8. 

9  Anne,  stat.  2,  ch,  14,  relates  to  gamiog  and  games  of  chance,  75^ 

12 ,  gtat  %  ch.  16,  usury,  stat  of,  76.  81. — ^Appendix,  454. 

7  George  1,  ch.  31,  relates  to  bankniptcr,  432.  446. 
12  ,  ch.  19,  to  arrest  on  affidavit,  348.     j  ^. 

2  George  2,  ch.  24,  to  election  bribery,  79.  [327.  333. 

.2———,  ch.  2^,  to  stealing  and  lorging  bills,   &c.    151. 

3 — ,  ch.  26,  8.  187,  relates  to  notes  given  in  flie  coal  trade, 

312.  330. 
5  ,  ch.  30,  relates  to  bankrupts  and  their  certificates,  80. 

284.  433.  441.  447.  473. 

6 9  ch.  31,  to  bastard  children,  75. 

'  T ,  ch.    8,  to  stock  jobbing,  79.  [333. 

9 ,  ch.  18,  to  stealing  ana  forging  bills,  &c.  151. 

i  13  ,  ch.  19,  to  earning  and  horse-racing,  79. 

15  ■    ,  ch.  14,  to  loi^ery  of  bank  notes,  333. 

1  15  ,  ch.  13,  confirms  6  Anne,  c.  22.-14,  15. 

18  ,  ch.  34,  relates  to  gamins  and  horse-racing,  79. 

:  19  ,  ch.  32,  to  transfer  by  bankrupts  after  secret  act 

:  of  bankniptcy,  117,  283,  4.  323. 

19  ,  ch.  37,  to  insurances  on  ships  and  lives,  &c.  79. 
24 ,  ch.  40,  to  sale  of  spirituous  liquors,  80. 

32  ,  ch.  28,  s.  3,  the  Lord's  act,  and  relates  to  notes  given 

under  it,  335. 

43  ,  ch.  18,  relates  to  holding  to  bail,  333. 

^  12  George  3,  ch.  72,  to  notes  made  in  Scotland,  327* 

IS  ,  ch.  99,  to  forgery,  333. 

^  14  '»  ch.  48,  to  insurances,  79. 

15 : ,  ch.  61,  to  bills  under  20*. — 67. 

17 ,  ch.  30,  to  bills  under  je5,— 42.  59,  60.  124.  6. 

22 ,ch.  33,)  (52.  )  ,    ,    -^^     . 

i  23 ,  ch.  49,  i  stamp  acts,  \  53.  269.     J  ^""^hfl  ^^;  ^P" 

I  24 ^,ch.    7])  (55.  S      P®"^^*»^^^- 

^  27 J  ch.  16,  makes  17  Geo.  3,  c.  30,  perpetual,  42,  59.  60. 

31      "     '    ■  ,  ch.  25,  a  stamp  act,  55^  6,  7.  [company,  15. 

33  ■   ,  ch.    5,  relates  to  bills  drawn  by  bank  and  East  India 

33  ,  ch.  54,  to  proof  by  friendly  societies,  462. 

34  ,  ch.    9,  to  transfer  of  bills,  &c.  to  French  sub- 

jects, 81. 

S7 ^  ch.  90,  a  stamp  act,  52,  4. 

37  — — — ,  ch.  32,  a  stamp  act,  61. 

37 ,  ch.  28,  a  stamp  act.  Appendix,  537. 

.  S7  >  ch.  136,  a  stamp  act,  56. 

37 y  ch.  85,  relates  to  insolvent  debtors,  335. 

38 y  ch.    1,  to  holding  to  bail,  333. 

39 ^  ch.  107,  to  notes  made  in  Scotland,  327. 

39 ^  ch.  85,  to  embezzlement  by  clerks,  &c.  Appen- 

'  dix,  558. 

.  39  8c  40  Geo.  3,  ch.  42  to  days  of  grace,  266. 

41 y  ch.  39,  to  forgery  of  bank  note,  333. 

43  ,  ch.  84,  to  clergy,  traders,  &c.  13. 

43  ,  ch.  127,  to  stamps,  56j  7. 

43  ,  cb.  126,  to  stamps,  303. 

43 ,  ch.  18,  to  holding  to  bail,  333. 

44 y  ch.  98,  to  stamps,  56*^217.  311.  340.  304. 

repealed  by  55  Geo.  5.  c  184. 
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45  George  3,  ch«    72,  relateB  to  nDsoiiung  BritiBb  ships,  80, 1. 

46 ,  ch.    STy  to  compel  witness  to  ainswer,  418.  [r- 

46 ,  ch.  135,  to  bankniptc;r,  120.  284.  441, 43il.  \:\ 

48  .,^  ch.    88,  restraiaing  negotiation  of  small  bills,  42.  Af 

pendix,  529. 

48  ■  ,  ch.  149,  relates  to  bills  under  £5,  and  post  dnv. 

124.  12G.  217,  328.  340- 

49  »,  ch.  121,  to  bankruptcy,  196.  432.  468.  447. 
49                 ,  ch.  115,             to  insolvent  aebtors,  486. 

51  ,  ch.    64,  to  assignment  of  India  bonds,  5  ICC 

51 y  ch.  124,  to  arrests  for  debt  for  i8l5,  S48. 

52 ,  ch.    63,  to  embezzlement  by  bankers,  114.  Ap- 

pendix, 559.  [pendix,  5'^- 

•  55 ^  ch.  184,  regulating  stamp  act.  52, 3.  328.  A;v 

58  — f  ch.    93,  to  usury  not  aflfecting  bills,  78.  401, 

Appendix,  556. 
1  &  2  Geo.  4,  ch,  78,  to  acceptances,  170. 101.  Appendix, S5'. 

STAYING  PROCEEDINGS,  * 

when  one  action  has  been  brought  on  a  bill,  and  the  bill  afterwc* 

transferred  to  a  third,  who  commences  another,  the  court  ^h 

order  the  proceedings  to  be  stayed,  343. 
on  payment  of  debt  and  costs,  defendant  may  obtiun  araletosU^ 
*     proceedings,  368. 

when  this  may  be  done  by  summons,  368. 
but  where  an  indorsement  was  made  to  pay  interest  foraccruia 

time,  and  to  give  up  note,  the  court  of  C.  P.  refused  to  stay  oa 

payment  of  it  and  costs,  S68. 
If  holder  bring  several  actions  against  acceptor,  drawer,  and  :e 

dorser,   the   court   will   stay  proceedings  against  drawer  or  |fl- 

dorser,  on   payment  of  tiie  debt  and  costs  of  that  particaii' 

action,  368. 
an  attachment  against  sheriff  for  not  bringing  in  the  bod/,  setaswe 

on  payment  of  costs  of  one  action  only,  369. 
but  action  against  acceptor  only  stayed  on  payment  of  debt  **J 

costs  of  all  the  actions,  369. 
what  the  best  course  to  pursue  in  this  case,  369.  . 

in  an  action  on  a  bill  court  will  stay  them  sometimes  till  creditor u 

proved  his  debt  under  a  bankrupt's  commission,  451. 

STEALING 

a  bank  note  felony,  333. 

STOCK  JOBBING, 

a  transaction  in  is  illegal,  79.  .   , 

a  bill  given  in  respect  of  such  transactiMi  is  void  indiebaouw 

person  who  got  it  after  it  was  due,  or  with  notice  of  it,  79. 
under  what  circumstances  proof  under  bankruptcy  wis  resttuwo 

on  promissory  notes  given  for  such  transactions  in,  79- 

STOLEN  BILL^See  "Zow-'O 

STOPPING  PAYMENT— (See**  J?ariirt(p(<y.'')  .    .     ..  .^ 

stopping  payment  upon  a  subsequent  transfer  of  a  bill  u^^ 

pigment,  inv«M,2W. 
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BTOPPING  PAYMENT— (corUint/crf.) 

though  not  an  act  of  bankruptcy,  will  prevent  the  operation  of  the  sta- 
tutes protecting  payments^  made  alter  a  secret  act  of  bankruptcy, 
S84.  431. 

STYLE, 

old  and  new  style,  where  they  prevail,  263/ 

when  a  bill  is  orawn  at  a  place  using  one,  and  payable  on  a  day  cer- 
tain at  a  place  using  another,  time  when  due  calculated  according 
to  the  latter,  263. 

but  if  time  to  be  computed  from  date  it  must  be  done  according  to 
*  style  of  place  where  drawn,  263. 

and  m  all  other  cases  according  to  style  of  ihe  latter  place,  263. 

when  bill  is  payable  according  to  style  of  place  where  drawn,  l|ow 
to  compute  the  time,  263.  ^ 

and  in  that  computation  of  time  on  bills,  day  of  date  or  acceptance 
is  excluded,  264.— (See  ^^Bays  of  Grace.*') 

and  when  bill  is  not  dated,  time  computed  from  day  it  issued  ex« 
elusive,  264. 

SUM, 

payable,  how  it  should  be  expressed  on  bill,  60. 

SUMMONS.— (See  ^  Judge,''  ^^Rule,"  *' Staying  Proceedings.**) 

to  stay  proceedings  may  be  taken  out  before  a  Judge  in  vacation,  968. 
the  same  to  refer  mil,  &c.  to  master,  &c.  to  compute  principal,  in- 
terest, and  costs,  369. 
how  to  obtain  such  a  summons,  369*  [368. 

when  Judge,  on  summons,  will  order  a  copy  of  a  bill  to  be  given, 

SUNDAY, 

a  bill  of  exchange  maybe  dated  on  a  Sunday,  59. 

in  what  countries  it  is,  and  in  what  it  is  no^  a  day  of  grace,  266. 

when  last  day  of  grace  is  Sunday  in  England,  presentment  must  be 
on  the  preceding,  266. 

this  rule  extends  to  Christmas  Day  and  Grood  Friday,  266. 

Sabaoth,  or  great  festival  of  a  Jew,  excuses  delay  in  giving  no- 
tice, 214.  ^ 

SUPRA  PROTEST.— (See  «  Acceptance  Supra  Protest^^^  «  Payment 
Supra  ProteetJ*) 

SURETY^Sec  *«  Guarantee,'*  "  Banknq>tey:') 
when  entitled  to  notice  of  dishonour,  204. 
when  discharged  by  indulgence  to  principal,  292. 
when  be  may  prove  under  a  commission,  44d  to  456. 

TENDER, 

made  by  drawer  or  indorser  of  a  dishonoured  bill,  on  day  of  notice, 

before  a  writ  issued,  is  sufficient,  232. 
made  by  acceptor,  after  presentment,  is  not  good,  232.  286. 
of  bank  notes,  not  sufficient,  if  objected  to  at  the  time,  333. 
must  be  specially  pleaded,  375. 
afiber  a  tender  of  the  money,  and  wrongful  refusal  to  deKver  up  bill, 

interest  ceases  to  ran^  423. 
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TIME^See   «  (kmputaHony^  "  Seasonable  Time,"  "  PrtrnXinadjir 
Acceptance^**  ^ Preaenimmt  for  Payment.**) 
how  computed,  in  case  of  bills,  93.  262  to  3r8. 
of  payment  aujght  to  be  atated  on  the  bill,  60,  1,  2. 
of  transfer  or  indorsement,  when  to  be  made,  124  to  ISl. 
of  presentment  for  acceptance,  159  to  16S« 
allowed  for  acceptance,  167. 
of  presentment  for  payment,  262  to  278* 
for  making  protest,  215  to  219.  213« 
when  to  give  notice  of  non-acceptance,  219  to  225.  167. 
when  to  give  notice  of  non-payment,  313  to  319. 
giving  time  for  acceptance  or  payment,  conseauences  of,  290,  &. 
conditional  agreement  to  give  time  does  not  aischarge  drawer  or  ifl- 
dorser,  297. 

TRADE, 

any  contract  made  in  general  restraint  of,  bad,  74. 

otherwise  if  such  contract  is  qualified,  74. 

in  opposition  to  the  laws  of  a  chartered  company  ill^al,  79. 

TRANSFER.— (See  " /mtoraemm/,"  «  wfwgnmmr.'') 
by  indorsement. — ^See  *'  Indonement.**) 
by  delivery. — (See  ^* Indoraetnent^*^  ^^  Mdgnment.^*) 

TROVER, 

cannot  be  maintained  for  bills  against  indorsee  of  the  ferm  to 

whom  the^  had  been  pled^d,  113. 
will  lie  for  bills  improperlv  indorsed  over,  129. 
a  person  discounting  a  bill  which  he  knows  has  been  lost  by  the  reil 

owner,  is  liable  to  an  action  of,  130, 1. 
will  lie  against  a  banker  for  discounting  a  bill  after  notice  ol  i& 

having  been  lost,  149. 
will  lie  Tor  wrongfully  withholding  bills,  &c.  152. 
in  trover,  for  bank  notes,  what  evidence  has  been  deemed  sofficieDt 

to  establish  rieht  of  property,  308.  S3, 
an  action  of,  will  not  lie  against  a  bona  fide  holder  by  trae  oimer, 

of  bank  notes  lost,  333. 
in  order  to  hold  to  bail  in  trover  for  a  bill,  affidavit  should  state  dm 

such  bill  is  unpaid,  and  value  of  it,  350* 
on  trial  of  an  action  in  trover  for  a  note,  no  notice  to  prodace  stotf 

necessary,  379.^See  « -Evidence,"  "JVb/tce.") 
for  bills,  interest  ceases  after  demand  and  refusal  to  surrender,  423* 

TRUSTEE, 

of  bills,  payable  to  one  for  the  use  of  another,  by  whom  to  be 

indorsed,  123. 
to  whom  payment  should  be  made,  280. 

USANCE, 

definition  of  the  term,  266. 

foreign  bills  in  general  payable  at  usances,  266.  , 

varies  according  to  custom  of  different  countries,  frsm  fourteeD  wp 

to  three  months  after  date  of  bill,  266. 
a  double,  treble,  or  half  a  usance,  what  tiiey  are,  266. 
when  a  month  is  divided  it  it  always  fifteen  days,  £66. 
tike  different  usances  between  different  placesi  267. 


1 


VSAVCE^eoniinued.) 

calculated  exclusiirely  of  ikt  day  of  date,  26r* 

bills  payable  at,  when  due^  268. 

if  a  bill  is  payable  at,  the  length  of  them  must  be  aTerred  in  the 

declaration,  356. 
they  must  also  be  proTed,  378. 

USURY.— (Sec  «  Comideration.'') 

Camtrtsetion  of  Statute  12  Jinn.  c.  16.,  T6. 

the  statute  12  Ann.  stat  2.  c.  16.,  inyalidates  every  usnrioiis 

contract,  76— (See  Statute,  Appendix,  654.) 
the  statute  58  Geo.  5.  c*  93.,  renders  bills  yalid,  in  hands  of 

bona  fide  holder,  becoming  so  after  passing  act,  77.  81.  401. 

(See  Statute,  Appendix,  656.) 
in,  any  contract  for  payment  of  money  to  be  lent,  makes  it  void 

under  12  Ann.  stat.  2.  c.  16.,  76.  [554.) 

statement  of  the  provisions  of  that  statute,  76. — (See  Appendix, 
a  party  guilty  of,  forfeits  treble  the  sum  lent  or  forborne,  76. 
a  private  stipulation  avoids  all  contracts  though  they  may  be 

legal  on  the  face  of  them,  76. 
what  is,  77* 

in  a  note  payable  by  instalments,  77. 

it  is  not  usury  for  an  acceptor  to  discount  his  own  acceptance 
*    at  a  premium,  77. 83. 89. 
usury  under  colour  of  sale  of  a  bill,  77m 
on  a  renewed  security,  effect  of,  77y  8. 
usury  at  any  time  between  the  payee  and  indorsee  of  a  bilL 

onginally  founded  on  a  good  consideration,  how  far  such  bill 

is  void,  81. 
in  what  case  it  has  been  determined  as  not  vacating  the  con- 
tract, 83. 
suffering  judgment  by  default,  avoids  objection  on  ground  of,  78« 
where  deeds  or  property  have  been  deposited  as  a  security  to 

MiV  a  contract,  founded  on  usury,  tney  may  be  retained  till 

principal  and  legal  interest  be  paid,  83. 
but  judgment  will  be  set  aside,  on  ground  of,  without  re-pay* 

ment  of  principal  and  interest,  83. 
takine  discount  in  advance  of  a  loan  of  money  is,  83.— (See 

« JDiscount,^' « Interest.  '*) 
if  a  banker  makes  an  unreasonable  charge  for  commission,  it  is 

usury,  83.— (See  "  CommiasionJ^) 
it  is  usury  to  taxe  78,  Sd,  per  cent,  commission,  85* 
a  stipulation  by  a  banker  for  reasonable  charges,  exclusive  of 

costs,  &c.  for  his  trouble,  in  the  conduct  of  business,  besides 

discount,  is  not  usury,  86. 
it  is  usury  to  discount  a  bill,  and  without  rebate  of  interest  to 

give  a  bill,  unless  such  bill  be  payable  on  demand,  87. 
what  circumstances  have  been  decided  as  not  coming  within 

this  rule,  87. 
,  compelling  a  party  to  take  goods  on  the  discount  of  a  bill,  usury 

is  presumed,  87. 
what  evidence  jiecessary  to  rebut  this  presumption,  87. 
a  proposal  coming  from  the  holder  to  take  goods,  or  readiness  to 

jiccede  to  it,  alters  the  rule,  88. 
a  banker  is  guilty  of,  if  he  advance  money  to  take  up  a  custom* 

er's  bill,  and  charge  usual  commission,  88. 
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V&URY— (continued.) 

an  acceptor  of  a  bill  is  not  goiitj  of^  for  taking  more  thin  fire 

per  cent,  on  discount  of  it,  88. 
a  broker  is  not  guiltj  for  taking  10  per  cent,  for  getting  a  bill 

discounted,  89. 
in  an  action  for^  on  a  check,  forbearance  should  be  stated  from 

time  it  was  given,  324. 
in  a  count  for,  variance  in  name,  when  fatal,  35S. — (See  ^i/ti- 

nomer,^*) 
how  It  should  be  proved  as  a  defence,  in  an  action  on  a  bill, 

411,  2.— (See  ^'Evidence. ") 
letters  from  a  person,  whilst  he  holds  a  billy  are  evidence  tpinst 

subsequent  holder,  411. 

VALUE  RECEIVED, 

words  in  a  billi  when  they  import  value  received  bj  drawer,  of 
payee,  67. 

when  means  value  received  by  drawee,  68. 

what  and  how  may  be  stated  m  a  bill  or  note,  49^  50. 

for  various  instances,  49, 50. 

in  France,  must  be  expressed  In  a  bill,  otherwise  in  England,  6r. 

these  words  need  not  be  stated  in  a  bill,  67. 

when  an  inland  bill  or  note  should  contain  these  words,  67*      [^7^ 

a  bill  or  note  having  these  words,  Who  may  sustain  an  action  of  debtj 

to  aid  a  variance  these  words  may  be  inserted  at  trial,  67. 

the  usual  interpretation  of  these  words,  67, 8« 

need  not  be  stated  in  the  declaration,  67,  note. 

particular  statement  of  the  value  will  not  render  bill  contingent,  49* 

unless  in  an  inland  bill,  cannot  be  protested  for  non-acceptance,  S18< 

or  for  non-payment,  311* 

statement  in  declaration  of  whom  value  received,  68.  S^6. 

declaration  for  value  "received"  in  leather,  instead  of  value  "de- 
livered," &c.  is  no  variance,  356. 

bill  or  note  must  express  to  be  for  value  received,  in  order  to  msf 
tain  the  action  of  debt,  427* 

VARIANCE.— (See  "JDcctororton.") 

in  statement  of  words  "value  received,"  68^ 
in  stating  a  material  part  of  a  bill  or  note  in  a  declaration,  fatal,  35i 
though  it  be  stated  under  a  videlicet,  362. — (See  **  Videlicet.^) 
what  is,  and  what  is  not,  a  variance  in  respect  to  names,  353.— (See 

**Jlii*iiomer.") 
in  respect  to  real  name  of  indorser,  from  that  which  appears  in  the 

declaration  and  bill,  immaterial,  353. 
no  variance  to  omit  the  name  of  an  infant  acceptor,  55% 
no  variance  for  a  declaration  to  state  that  bill  was  accepted  br  three 

persons,  though  proved  to  have  been  so  by  a  fourth,  but  woo  wia 

dead,  354. 
no  variance  to  describe  a  joint  and  several  note  as  ta^Ac  bj  one 

person  only,  354. 
when  a  mis-recital  of  the  date  of  a  bill  or  note  would  be  a  variance, 

and  when  not,  354. 
mis-statement  of  day  in  note  payable  by  instalments,  fatal,  354. 
no  variance  to  state  in  a  declaration  that  note  was  made  in  Londofl; 

when,  in  fact,  it  bears  date  at  Paris,  355. 
and  it  is  the  same  in  regard  to  inland  btlls,  355. 
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V  AIlIANCE-.(c(w/mtte^. ) 

omission  of  word  "  sterling*'  immaterial,  356. 

no  variance  to  state  in  the  declaration  ^<  value  received  in  leather,'* 

if  bill  run,  **  value  delivered  in  leather,"  356. 
if  a  note  promise  never  to  pay,  no  variance  to  leave  out  the  word 

"never,"  357. 
no  variance  to  state  acceptance  different  from  day  on  which  it  was 

in  fact  made,  358. 
it  is  a  fatal  variance  to  omit  a  statement  in  a  declaration  on  a  bill  of 

a  conditional  engagement,  thouch  it  be  performed,  358. 
no  variance  to  state  in  pleading  £at  Ull  was  payable  to  plaintiff  if 

it  was  payable  to  his  order,  359.  356. 
if  bill  payable  to  a  married  woman,  and  indorsed  by  her  husband, 

Bo  variance  to  state  it  in  pleading  as  payable  to  him,  359. 
it  is  no  variance  to  state  in  declaration  that  indorsement  was  made 

before  due^  and  evidence  show  it  have  been  after  due,  and  vice 

yerstif  360. 
it  is  said  the  same  rule  prevails  in  regard  to  an  acceptance,  but  it 

seems  to  be  doubtful,  358. 
between  evidence  adduced,  and  description  of  bill  or  note,  fatal,  S77* 
a  small  variance  between  declaration  and  evidence  in  respect  to  in« 

dorser's  name,  immaterial,  393. 

VENDOR 

of  an  estate  does  not  waive  his  lien  on  it  by  taking  a  bill  or  note, 
and  receiving  its  amount  by  discount,  96. 

of  »>ods  sold  on  a  credit,  if  he  draw  a  bill  on  ^vendee  for  amount 
or  them,  payable  before  credit  has  expired,  he  is  not  entitled  to 
notice  of  dishonour,  208. 

of  goods  entitled  to  interest  from  time  bill  would  have  been  due,  if 
at  time  of  the  sale  vendee  agreed  to  pay  by  a  bill,  421. — (See  "  In- 
terest.'^) 

interest  is  then  recoverable  on  the  count  for  goods  sold,  421. 

VENUE, 

in  an  action  on  a  bill  or  note,  may  be  laid  in  any  county,  351. 

court  will  not  change  it  on  affidavit  of  defendant  that  it  was  made  in 
another,  351. 

in  an  action  on  a  note  bona  fide  brought,  plaintiff  may  retain  the  ve- 
nue though  it  be  for  other  causes,  351. 

but  it  will  not  suffice  to  retain  the  venue  to  introduce  a  count  on  a 
non-existing  note,  351. 

bjjft  the  court  will  sometimes  on  very  ^cial  circumstances  change 
the  venue,  35 1. 

what  IS  a  special  circumstance  to  induce  court  to  change  venue,  351. 

in  actions  on  foreign  bills  it  must  be  so,  355. 


VERBAL 

accept 

release,  the  operation  of  it,  189. — (See  <<  Release.") 


acceptance.-^(See  ^^  Acceptance.*^) 


VERDICT, 

if  a  prior  party  to  a  bill  sue  a  subsequent  one,  and  get  a  verdict, 

jud^ent  will  be  arrested,  354.  « 
omission  of  averment  of  notice  of  dishonour,  fatal  even  after  ver- 
dict, 36S. 
Chitty  on  bills.  4  0 
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VERDICT— {cofUinued. ) 

verdict  to  be  obtained  if  it  does  not  necessarilj  affect  the  inteicst  of 

a  witness,  he  is  competent,  413. — (See  ««  ^tinest.") 
otherwise  if  it  does,  413.  5.— (See  *•  ffi/nes*.") 
if  plaintiflf  take  a  verdict  for  more  than  due,  court  will  make  him 

correct  same,  and  pay  costsy  or  grant  a  new  trial,  420. 

VIDELICET, 

a  variance  in  stating  a  bill  or  note  in  a  declaration  is  fatal,  though  it 

be  stated  under  a  videlicet,  352. 
when  the  date  of  a  bill  in  a  declaration  is  laid  under  a  videlicet,  yet 

a  mis-recital  would  be  fatal,  354. 
usual  to  state  place  where  bill  drawn  or  venue  under  a  videlic^  355. 
question  whether  in  actions  on  foreign  bills  it  can  be  done  so,  355. 
^    if  a  bill  is  payable  at  usances^  the  length  of  them  mast  be  aTerred, 
with  a  videlicet,  356* 

WAGER, 

if  repugnant  to  principles  of  general  policy,  illegal,  75. 
on  the  event  of  a  war,  illegal,  75, 

of  an  election,  illegal,  75. 

produce  of  a  particular  branch  of  the  revenue,  illegal,  75. 

event  of  a  game  of  cricket,  a  horse-race  and  foot-race  against 


time,  illegal,  75. 

sex  of  a  tliird  person  without  his  concurrence,  75 


how  far  legal  at  common  law,  76. 

WAIVER— (See  *' Laches y'^'  ^  Neglect^^'  '^  Rdease:') 
In  general. 

of  the  liability,  or  obligation 

of  a  drawer,  106. 
of  an  indorscr,  146. 
of  an  acceptance,  188  to  193. 
of  a  conditional  or  Qualified  acceptance,  180. 
of  the  right  to  insist  on  holder's  lacnes  [34a 

in  omitting  to  eive  due  notice  of  non-acceptance,  S3S  to 
in  omitting  a  due  presentment  for  payment  or  notice  of 

non-payment,  5248.  320. 
to  insist  on  discharge  by  indulgence  to  acceptor,  294. 
to  whose  use  the  waiver  will  enure,  237,  note. 
Particular  points. 

taking  a  promissory  note  in  payment  for  an  estate,  is  not  a 

waiver  of  vendor's  lien,  96. 
of  an  acceptance,  what  has  been  deemed  such,  183.  [9S,  3. 

bill  payable  to  a  fictitious  payee,  is  a  waiver  of   indorsement, 
of  an  acceptance  is  a  question  for  the  jury,  189« 
any  act  expressive  of  an  intention  to  relinquish  a  right  of  action 

is  a  waiver,  189. 
but  this  appears  questionable,  189. 

to  discharge  acceptor  must  be  express,  and  founded  on  conside- 
ration, 190. 
what  amounts  to  a,  of  acceptance,, depends  on  the  circnmstances 

of  the  case,  191. 
instances  and  examples  of  what  have  been  deemed  as  a,  191. 
holder  of  a  bill  taking  part  of  the  money  due  on  it,  and  enlarg- 
ing time  for  payment  of  residue,  is  not  a  waiver,  191. 
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WAIVER— (con/mwerf.) 

Fartictdar  Faints — (eorUinued.) 

agreement  to  coDBider  acceptance  at  an  end  is,  191.  [191. 

not  to  sue  acceptor  if  he  will  do  a  certain  act,  is, 

delivery  of  a  bill  of  lading  to  holder  by  acceptor,  is  a  waiver  in 
some  cases,  191. 

giving  general  notice  of  non-acceptance,  and  receiving  a  condi- 
tional one  is  a,  183.  192. 

holder  giving  time  to  drawer  is  not  a  waiver  of  acceptance,  192. 

taking  a  cognovit  is  not,  192.  ' 

acceptor  indorsing  over  another  bill  to  holder  in  discharge  of 
acceptance,  when  it  will  operate  as  a  waiver,  192. — (See 
''Laches.''  |;i93. 

how  far  an  alteration  of  an  acceptance  will  operate  as  a  waiver, 

what  has  been  decided  as  being  a  waiver  of  laches,  234,  5. 

of  the  want  of  a  protest,  236. 

what  promise  will  amount  to  a  waiver  of  laches,  239.— ^(See 

proposal  bj  an  indorser  to  pay  bill  by  instalments,  which  is  re- 
fused, does  not  amount  to  a  waiver  of  laches,  239. 

a  party,  after  being  arrested,  offering  to  give  a  bill  by  way  of 
compromise,  does  not  amount  to  a  waiver  of  laches,  239. 

a  drawer  can  waive  his  right  of  defence  of  laches  impliedly,  and 
an  indorser  only  expressly,  239.  409,  410. 

{Art-payment  of  a  bill  is  a  waiver  of  neglect  to  make  present- 
ment for  payment,  248.  * 

in  an  action  by  indorsee  against  acceptor,  application  for  time  is 
a  waiver  of  proof  of  all  indorsements  except  the  first,  360. 

WANT  OF  EFFECTS.— (See  "  Effects.'') 

WARRANTY, 

evidence  of  the  breach  of  a,  afibrds  a  complete  defence,  412. 

WIFE.~(See  «  J^gent,''  *«  Feme  Cevcrt. ") 

WILL, 

bank  notes  pass  bv  a,  bequeathing  testator's  money  or  cash,  332. 
or  by  a,  bequeathing  all  his  property  in  such  a  house,  332. 

WITNESS (See  «*  Subscribing  mtnessj"  ''Evidence.'') 

General  Points. 

not  necessary  to  a  bill  or* note,  except  under  d65. — 92. 

if  added,  the  bill,  &c.  must  be  proved  by  him,  92. 

called  to  prove  partnership,  may  have  names  of  firm  suggested 

to  him  by  the  counsel,  395. 
Of  the  competency  of  witnesses^  413  to  418. 

general  rule,  that  a  witness  is  admissible,  although  a  party  to  the 

bill  or  note,  413.  ^ 

if  the  ex  parte  verdict  will  not  necessarily  affect  the  witness's 

interest,  he  is  a  competent  witness,  413. 
but  otherwise  if  verdict  will  affect,  415. 
if  testimony  of  a  witness,  party  to  the  bill,  &c.  on  which  he  is 

called  to  give  evidence,  would  merely  tend  to  deter  holder 

from  suin^  him,  it  is  only  matter  for  observation  to  jury  as  to 

his  credibility,  413. 
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WITNESS— (con/muerf.) 

Of  the  competency  of  untnesses^eaniintied^) 

a  peraooy  tboogh  jMuriy  to  ao  instrument,  may  be  called  to  inTa* 

.  lidate  it  as  against  another,  413. 

in  an  action,  indorsee  against  acceptor,  the  drawer  or  indorser  is 

a  competent  witness  to  prore  that  bill  was  not  drawn  where 

it  was  dated,  413. 
indorser  himself  may  prove  his  indorsement,  396. 
though  after  another  witness  has  negatived  it,  396* 
and  the  maker  of  a  note  admissible  against  indorsee  to  prove  aU 

teration  of  date,  4M. 
a  person  supposed  to  be  the  drawer  cannot  be  called  to  prove 

that  he  dia  draw  without  a  release,  414. 
witness  whose  interest  would  incline  him  as  much  to  one  party 

as  to  the  other,  so  as  on  the  whole  to  made  him  indiferent,  is 

admissible,  414, 
one  maker  of  a  joint  promissory  note  is  a  eood  witness  to  prove 

signature  of  other  who  is  separately  sued,  414. 
where  one  partner  draw  bill  in  partnership  name,  and  gave  it 

in  payment  of  a  separate  creditor,  any  omer  of  the  partners 

might  be  called  to  prove  that  he  had  no  authoriUr  to  draw, 

414. 
and  the  bankruptcy  of  the  firm  would  not  affect  the  competency 

of  witness,  414.* 
if  a  party  would,  in  case  of  the  failure  of  the  plaintil^  have  a 

greater  difficulty  to  enforce  a  remedy  than  if  he  succeeded, 

this  is  no  objection  to  his  competencjr,  414. 
but  considered  only  as  having  a  strong  influence  on  his  credibil- 
ity, 415.  [415. 
if  witness  liable  to  costs,  he  is  not  competent  without  a  release, 
drawer  of  an  accommodation  bill  not  admissible  to  give  evi- 
dence of  usurious  consideration  in  an  action  against  acceptor, 

415. 
but  this  does  not  extend  to  drawer  of  a  bill  for  value,  415. 
but  if  acceptor  release  such  drawer,  he  will  be  competent,  415. 
a  person  who  guaranteed  the  payment  of  a  bill,   if  released 

from  liability  by  bankruptcy  ana  certificate,  he  is  competent, 

416. 
drawer  of  a  bill  competent  witness  either  for  plaintiff*  or  defisn- 

dant,  416. 
and  though  witness  be  a  person  under  charge  of  having  fbi^ged 

the  bill,  this  will  not  affect  his  competency,  416, 17. 
prior  indorser  is  competent  to  prove  a  promise  to  pay  after  due, 

in  an  action  by  indorsee  a^inst  dn^wer.  417. 
prior  indorser  a  competent  witness  for  maker  of  a  note  to  prove 

payment  by  him,  417. 
in  an  action  ajgainst  drawer  of  a  bill  to  excuse  neelect  to  give 

notice  of  dishonour,  acceptor  may  prove  he  had  no  value  for 

his  acceptance,  417. 
but  drawer  cannot  in  any  action  hj  indorsee  against  acceptor, 

prove  that  he  delivered  bill  to  plaintiff"  without  consideration, 

and  as  his  agent  only^  417. 
what  questions  witness  cannot  refuse  to  answer,  418. 
see  statote  46  Geo.  3.  c.  37. — 418.  ^ 

)iot  compellable  to  answer  any  thing  that  he  may  think  will  tend 

to  convict  him  criminally,  418, 
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WITNESS  SUBSCHIBING^Sce  '^Evidenee,'^  «*  WUness.'') 
when  be  must  be  sabpoonaed,  379. 
when  he  must  be  produced  to  prove  the  hand-writing  of  the  maker  of  a 

note,  379. 
when  other  evidence  admissible  to  prove  the  subscription,  379. 
a  person  seeing  another  sign  an  instrument,  but  does  not  then  attest 

it,  cannot  put  his  name  to  it  afterwards,  and  prove  same,  379. 
if  dead,  proof  of  his  hand-writing,  and  the  defendant's  presence 

when  note  prepared,  is  sufficient,  without  proof  of  defendant's 

hand-writing,  379. 
the  same  where  he  had  since  become  insane,  379. 
the  most  prudent  course  in  these  cases,  379. 
if  cannot  prove  the  making  of  the  note,  it  may  be  proved  by  other 

means,  380,  note,  and  see  2  Campb.  646. 
indorsement  attested  by  a,  must  be  proved  by  him,  389,  390. 
to  a  protest,  if  any,  must  be  subpoenaed,  405. 

WRIT, 

a  party  may  be  arrested  twice  on  same  writ,  if  on  first  arrest  he  give 

a  draft  in  payment,  which  is  afterwards  dishonoured,  231. 
issued  after  tender  made  by  drawer  and  indorser  or  acceptor,  how 

far  invalidates  such  tender^  232. 

WRIT  OF  INQUIRY.— (See  '' Inquiry ,  Writ  of.") 


THE  END. 
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